Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


COPY  2 


CO 

FACULTY  LIBRARY 

< 

o^ 

KFC 

vol. 

copy 

J»8 

13 

2 

case 

A??? 

^rf    Hw 

Si  o 

^  a> 

w  XI 

Q  2 

ex 

4& 

c 

^ 

o 

■i^» 

« 

o 

Please  sign  below  and  leave 
this  card  in  the  space  vacated 
by  the  book. 


California.  District  Courts  of  Appeal. 
Reports  of  cases,  1st 


KFC 
if8 


13 


copy 
2 


REPORTS  OF  GASES 


THE  DISTRICT  COURTS  OF  APPEAI 


Of  TBI 


STATE  OF  CALIFORNIA, 


C.  P.  POMEROY, 

BEPOBTEB. 

H.  L.  GEAB, 
ASSISTANT  BEPOBIBBb 


VOLUME  13. 


BAN  FBANCISCO: 

BANCEOPT-WHITNBT  COMPANY, 

Law  Pnblishen  and  Law  Bookiellen. 

1911. 


Copyright,  1911. 


BANCBOFT-WHITNEY  (X)MPANY. 


Ban  FRiLKOiBOO: 
Thb  I*elmxb  Bbothxbs  Elxgtbottfe  CompakT; 

TTPOaBAPHVBS  AND  BtEBBOTYFEBS. 


•       ll 


DISTEICT  COUETS  OF  APPEAL. 


VIB8T  IPPELLATB  DISTBIOT. 

JAMES  A.  COOPEB,  Presiding  Justice.^ 
THOa  J.  LENNON,  Presiding  Justice.* 
SAMUEL  P.  HALL,  Associate  Justice. 
FRANK  H.  EEHBIQAN,  Associate  Justice. 


8B0OND  APPELLATB  DISTBIOT. 

MATTHEW  T.  ALLEN,  Presiding  Justice. 
JAMES  W.  TAGGABT,  Associate  Justice.* 
W.  P.  JAMES,  Associate  Justice.^ 
YICTOB  E.  SHAW,  Associate  Justice. 

THIRD  APPELLATE  DISTBIOT* 

N.  P.  CHIPMAN,  Presiding  Justice. 
BLTJAH  C.  HART,  Associate  Justice. 
ALBERT  G.  BURNETT,  Associate  Justice. 

1  Term  expired,  Jannarj  2,  lOll. 
t  Elected,  November  8,  1910» 
S  Died,  July  13,  1910. 
4  Appointed,  July  26,  1910. 


TABLE  OF  OASES— VOL.  18. 


AiBtoAy  People  t • 786 

Aratm,  Guinaaso  t • 518 

Arbenj,  People  t ■ 749 

Aiwood  T.  Little  Bonanza  QuieksilTer  Companj 694 

Ajdelotte  T.  Bloom 56 

BallArdy  People  t. 511 

Barber  Asphalt  Paying  Company  t.  Santa  Barbara  lee  Com- 
pany  697 

Barnes  t.  Board  of  Snperyisors  of  Colusa  County 760 

Banme  t.  Morse • • 456 

Bayside  Lumber  Company,  Sacehi  t. ...•••• 72 

Beau  de  Zart,  Foster  t 62 

Beek  t.  Schmidt 448 

Bloom,  Aydelotte  t 56 

Board  of  Supervisors  of  Colusa  County,  Barnes  t. •  •  • 760 

Board  of  Trustees  of  Watsonville  School  District,  State  Board  of 

Health  T. 514 

Boehm  t.  Goets 198 

Boehm,  Ooetz  t 266 

Boero,  People  t 686 

Bond,  People  t.. 175 

Bordet,  People  v 426 

Bradley,  Whitley  v 720 

Broaddus  v.  James 464,  478 

Brown  t.  Caldwell 29 

Brown  t.  Grand  Lodge  of  Ancient  Order  of  United  Workmen  of 

California 537 

Bums  T.  Casey 354 

Caldwell,  Brown  t • 29 

California  Pine  Box  and  Lumber  Company  ▼.  Superior  Court  of 

the  City  and  County  of  San  Francisco 65 

Campbell  t.  Grennan. 481 

Casey,  Bums  t. 154 

Casey,  Murphy  t 781 

Cherry,  Koshland  v 440 

Chiafullo  V.  Schwab 152 

City  and  County  of  San  Francisco,  Shaw  ▼..  • 547 

Clark,  In  re... 786 

Columbia  Bealty  Company,  Band  v 444 

Colusa  Milling  Company  v.  Draper  Dray  and  Storage  Company. . .  329 


Table  ortiASBs— Vol.  IS. 


Condrej,  Martin  t. 018 

OoiiBolidated  Lamber  Companj,  Kiefhaber  Lamber  Companj  t..«.  Ill 

Oook,  In  re  ••  .,^  ^  •••...,.  • %  •  •  * 399 

Oonntjr  of  Lm  Angeleft  t.  Winans 234,  257 

Gonnty  of  Santa  Barbara  t.  Yatea f 44 

Craig,  May  t. ••..•••••  868 

Cronsa-Proaty  t.  Bogetf*. • •  •  •  •  561 

Growlay,  People  t... 822 

Danf ord,  In  re T41 

Davenport,  People  t. 682 

DavUa  t.  Heath ««.  870 

Davif,  Tutt  y.... ....;. 715 

Dawson  v.  Superior  Court  of  the  County  of  Kings 588 

Dieken,  Northwestern  Redwood  Company  v 689 

D.  L  Nof  ziger  Lumber  Company  v.  Solomon 621 

Dollar  T.  International  Banking  Corporation 831 

Domeniei,  Muth  t 208 

Doyle,  People  t 611 

Draper  Dray  and  Storage  Company,  Colusa  Milling  Company  y...  329 
Driver's  Independent  Laundxy  'Company,  Troy  Laundry  Machin- 
ery Company  y. 115 

Dudley  y.  Superior  Court  ete 271 

Dunning,  People  y 800 

Edwards,  People  y. 551 

Eells  y.  Oray  Bros.  Crushed  Boek  Company 88 

Bidinger  v.  Sigwart 667 

Emmons,  People  v 487 

Estate  of  Goeta 198,  266,  292 

Estate  of  Ouinasso 518 

Estate  of  Kearney 92 

Estate  of  Lindner 208 

Estate  of  Overton 117 

Estate  of  Biordan 313 

Evans  Ditch  Company  v.  Lakeside  Diteh  Company 119 

Fair  y.  Home  Gas  and  Electric  Company 589 

Fairbanks,  Morse  ft  Company  v.  Getehell 458 

Finnall  y.  Merriman 609 

Fitzgerald,  Beardon  y 313 

Fortch,  People  v • 770 

Foster  v.  Beau  de  Zart 52 

Frank,  Boss  v 88 

Frederick,  Tuolumne  Water  Power  Company  v 498 

Galbraith,  Howard  y 373 

Garbutt,  Sirch  Electrical  and  Testing  Ijaboratories  v..  •  • 435 


Table  of  Casks— Vou  13.  vn 

Oeorge  Frank  Company  t.  Leopold  ft  Ferron  Company 59 

Oetehelly  Fairbanks,  Mone  ft  Companj-  t. 458 

GillettOy  Oak  Hill  Water  Companj  t. 605 

Ooets,  Estate  of 198,  266,  £92 

Ooetz  T.  Boekm « • 266 

OoetSy  Boehm  t. ^. 198 

Ooetz,  Leeage  t « 292 

Oordon,  People  t. 678 

Orand  Lodge  of  Ancient  Order  of  United  Workmen  of  California, 

Brown  t 587 

Qra7  Brothers  Cmshed  Bock  Company,  Bells  t 88 

Orennan,  Campbell  t 481 

Orider,  People  t. ^ 703 

OriggB  T.  Hartzoke 429 

Guinasso,  Estate  of ••. 518 

Oninasso  t*  Arata ••••« • «•  51$ 

Harrison,  People  t. • 555 

Hartzoke,  Origgs  t. 429 

Hatch,  People  t. 521 

Hanser  Packing  Company,  San  Pedro  Salt  Company  t 1 

Heath,  Davila  t 870 

Heek,  People  t 677 

Heivner,  People  t. « 768 

Hendrick,  Pearson  t. • 732 

Hiekey,  Beed  v 186 

Hoffman,  People  ▼• 298 

Holden,  People  t. •• 354 

Holmes,  People  t *.*••« 218 

Home  Oas  and  Electrie  Company,  Fair  t. • 689 

Honse  t.  Ponee 279 

Howard  v.  Galbraith ••••• 878 

Howland,  People  v ••.••« •  • 363 

Hoyt,  Sheer  t. • 662 

Hughes  Mannfaetnring  ft  Lumber  Company  v,  Wilcox 22 

In  xe  Clark .^••.. 786 

In  re  Cook 899 

In  re  Danford •  •. 741 

InreMUler 564 

In  re  MolhoUand.... 734 

In  re  Osborne 735 

In  re  Sing ^« 736 

International  Banking  Corporation,  Dollar  t. 331 

James,  Broaddns  t 464,  478 

Jeffries  Company  y,  Superior  Court. 193 


viii  Table  of  Cases— Vol.  13. 

Johnson,  People  ▼. 776 

Jostiee's  Court .  of  Pasadena  Township,  Miles  ▼. 454 

Kearney,  Estate  of 92 

Kiefbaber  Lrumber  Companj  ▼.  Consolidated  Lumber  Companj.  •  111 

Kirbj,  Merryman  ▼ 344 

Koshland  ▼.  Cherry , 440 

Kowalsky  ▼.  Superior  Court 218 

Lakeside  Ditch  Company,  Evans  Ditch  Company  ▼ 119 

Lee,  People  ▼ 48 

Leopold  &  Farron  Company,  George  Frank  Company  ▼. 69 

Lesage  ▼.  Goetz 292 

Lindner,  Estate  of 208 

Little  Bonanza  Quicksilver  Company,  Atwood  ▼• 594 

LoefBer  ▼.  Wright 224 

Loomer,  People  ▼• 554 

Los  Angeles,  County  of,  ▼.  Winans 234,  257 

Los  Angeles  Pacific  Company,  Morgan  ▼•••••. 12 

Lynam  ▼•  Yorwerk 507 

Martin  y.  Condrey 618 

Martin,  People  ▼. 96 

May  ▼.  Craig 868 

McDonald,  Peterson  ▼ 644 

McGowan  ▼.  Superior  Court, 153 

McPhee,  Beclamation  District  No.  765  ▼ 882 

Merchants'  Amusement  Company,  Pacific  Ornamental  Decorating 

Company  ▼ 4 

Merchants'  Amusement  Company,  Western  Lumber  and  Mill  Com* 

pany  ▼ .•  •       4 

Merriman,  Finnall  ▼. 609 

Merryman  v.  Kirby 844 

Metropolis  Construction  Company,  Nutley  ▼.. , 588 

Metropolis  Construction  Company,  Union  Lumber  Company  ▼....•  584 

Miles  ▼.  Justice's  Court  of  Pasadena  Township 454 

Miller,  In  re 564 

Moorpark  School  District  of  Ventura  County  ▼.  Beynolds 170 

Morgan  ▼.  Los  Angeles  Pacific  Company 12 

Morrell  v.  San  Tomas  Drying  and  Packing  Company 805 

Morse,  Baume  ▼ 456 

Morton  Draying  and  Warehouse  Company,  Sullivan  ▼ 85 

Mulholland,  In  re 734 

Murphy  v.  Casey 781 

Muth  ▼.  Domenici 208 

Nelson,  Sheakley  ▼ 879 

Nof ziger  Lumber  Company  ▼.  Solomon • 621 


Table  op  Cases—Vou  18. 


Northern  light  and  Power  Companj  ▼.  Stacher 404 

Northwestern  Bedwood  Company  ▼.  Dicken 689 

Natlej  ▼.  Metropolis  Constraction  Companj 688 

Oak  Hill  Water  Companj  ▼.  Gillette 605 

Orerton,  Estate  of t •  •  • ••  •. 117 

Overton  ▼.  Overton ••  •. 117 

Osborne,  In  re 785 

Padfle  Ornamental  Decorating  Company  ▼.  Merchants'  Amuse- 
ment Company • 4 

Pearson  ▼.  Hendrick 732 

Peerless  Motor  Car  Company,  Schiffman  v 600 

People  ▼.  Alston 786 

People  ▼.  Arberry •• 749 

People  V.Ballard • 511 

People  V.  Boero 686 

People  ▼.  Bond • 175 

People  V.  Bordet •... • 426 

People  ▼.  Crowley 322 

People  ▼.  Davenport 632 

People  V.  Doyle • 611 

People  V.  Dunning 300 

People  V.  Edwards 651 

People  V.  Emmons 487 

People  V.  Fortch 770 

People  V.  Gordon • 678 

People  V.  Grider 703 

People  V.  Harrison 555 

People  V.  Hatch 521 

People  ▼.  Heck 677 

People  V.  Heivner  768 

People  V.  Hoffman •• 298 

People  V.  Holden 354 

People  ▼.  Holmes 212 

People  V.  Howland 363 

People  V.  Johnson 776 

People  V.  Lee •     48 

People  V.  Loomer 654 

People  V.  Martin 96 

People  V.  Petruzo 569 

People  ▼.  Beese 327 

People  V.  Saunders 743 

People  V.  Scott 301 

People  ▼.  Smith 627 

People  V.  Stanley 299 

People  V.  Yerduzco 789 

People  V.  Webster 348 


Table  or  Cases— Vou  18. 


People  ▼.  Western  Meat  Compaaj 8S0 

Peterson  ▼.  MeDonnld •••. M4 

Petmso,  People  ▼ • 6^^ 

Ponce,  Home  ▼ 270 

Bamboi  y.  Btaasbiifj •• • Mk 

Band  ▼.  Colambian  Bealtj  Companj 444 

Beardoa  ▼.  Fitzgerald 818 

Beclamation  Bistriet  No.  766  y.  MePhee 88S 

Beed  ▼.  Hiekej 186 

Beese,  People  ▼ 887 

Begents  of  the  Uniyersitj  of  California,  Zeeder  y. 02 

Beynolds,  Moorpark  School  District  of  Yentua  Ckmntj  y. 170 

Biordan,  EsUte  of •••...  818 

Bogers,  Cronse-Proatj  y. • 661 

Boss  y.  Fraikk •••. 


SaccM  y.  Bayside  Lamber  Company.., 78 

Salmonsoa  y.  Streiffer 806 

San  Francisco  Brick  Companj,  Stone  y. 803 

San  Francisco,  Citj  and  County  of,  Shaw  y 647 

San  Pedro  Salt  Companj  y.  Hauser  Packing  Companj 1 

Santa  Barbara,  Conntj  of,  y.  Yates 44 

Santa  Barbara  Ice  Companj,  Barber  Asphalt  Paving  Companj  y..  607 

San  Tomas  Drying  and  Packing  Company,  Morrell  y 305 

Sannders,  People  y... 743 

Schiffman  y.  Peerless  Motor  Car  Company 600 

Schindlex  y«  Yonng 18 

Schmidt,  Beck  y 448 

Schwab,  ChiafuUo  y. 162 

Scott,  People  y 801 

Shaw  y.  City  and  County  of  San  Francisco 647 

Sheakley  v.  Nelson 870 

Sheer  y.  Hoyt 662 

Sigwart,  Eidinger  y 667 

Simmons  y.  Sweeney 288 

Sing,  In  re 786 

Sirch  Electrical  and  Testing  Laboratories  y.  Garbutt 435 

Smith,  People  v 627 

Solomon,  D.  I.  Nof  ziger  Lumber  Company  y 621 

Stacher,  Northern  Light  and  Power  Company  y 404 

Stanley,  People  y 200 

Stansbury,  Bambos  y 640 

State  Board  of  Health  y.  Board  of  Trustees  of  Watsonyille  School 

District 614 

Stone  V.  San  Francisco  Brick  Company 203 

Streiffer,  Salmonson  v 805 

Sullivan  v.  Morton  Draying  and  Warehouse  Company 86 


Tablb  op  Casks — Vou  13.  zi 

Superior  Court  of  tho  Coiintj  of  Kings,  Dawion  y 688 

Snporior  Govt,  ote.,  Dadlej  ▼. 271 

Superior  Coart,  Kowalsky  ▼. 218 

Superior  Court,  MeGowan  ▼ 153 

Superior  Court  of  County'  of  Alameda,  WinBor  Pottery  Worke  ▼.. .  360 
Superior  Court  of  the  Citj  and  Conntj  of  San  Franeiico,  Cali- 
fornia Pine  Box  and  Lumber  Company  v •  • .     65 

Superior  Court,  W.  P.  Jeffriee  Company  ▼ 193 

Swanson  ▼.  Wileen • 389 

Sweeney,  Simmons  ▼. • • 283 


r 


Troj    Laundry    Maehinerj    Company    y.    Driver's    Lidependent 

Laundry  Company 11 

Tuolumne  Water  Power  Company  ▼.  Frederick 498 

TuU  y.  Dayis 715 

Union  Lumber  Company  y.  Metropolis  Construction  Company. •••  584 

VerduECo,  People  y. 789 

Vorwerk,  Lynam  y. ••• • • 507 

Waymaa  Inyestment  Company  y.  Wessinger • ...  •  10& 

Webster,  People  y. 848 

Wessinger,  Wayman  Investment  Company  ▼ 108 

Western  Lumber  and  Mill  Company  y.  Merchants'  Amusement 

Company • 4 

Western  Meat  Company,  People  y 539 

WUt^y  y.  Bradley 720 

WUeoz,  Hughes  Manufacturing  Ss  Lumber  Company  y 28 

Wilsen,  Swanson  ▼. 889 

Winans,  County  of  Los  Ajigeles  y 234,  257 

Winsor  Pottery  Works  y.  Superior  Court  of  Alameda  County 360 

W.  P.  Jeffries  Company  y«  Superior  Court 193 

Wright,  LoeiBer  y. 224 

Yates,  County  of  Santa  Barbara  y. 44 

Young,  Sehindler  y • 18 

Zeeder  ▼•  Begonts  of  the  University  of  CaUfomia 98 


CASES  APPEOVED,  DI8APPB0VED,  OSITIOISED  AND 

DISHNGUISHED. 


Abbd  ▼.  Clark,  M  Oal.  227.    Approved 516 

Bolton  ▼.  Gilleran,  106  CaL  250.    DistinguiBhed 161 

Bueklej  ▼.  Saperior  Coiirt|  96  Cal.  119.    Approved 153 

Estate  of  Hartman,  157  OaL  206.    Approved 787 

Estate  of  MeDougald,  146  Cal.  191.    Approved 221 

Fnaeh  ▼.  Davidson,  148  CbX.  659.    Approved 516 

Gordon  v.  fihraa,  43  CaL  564.    Distingiiished 150 

Han  V.  Saperior  Courti  68  Oal.  25.    Disapproved 154 

People  V.  Thompson,  145  CaL  217.    Distingniihed 51 

Zottmam  ▼•  San  Franeiseo,  20  Cal.  97.    Approved 550 


TABLE  OF  CASES  CITED— VOL.  18. 


Abbel  ▼.  Clark.  84  Cnl.  227 51« 

Abbott  V.  Jack,  136  Cal.  510 28 

Adams  v.  nohrmann,  G3  Cal.  418 611 

Agard  ▼.  Valencia,  39  Cal.  502 620 

Ahila  v.  Padila,  14  Cal.  103 95 

Alderson  v.  Houston,  154  Cal.  11 289 

AlU  Land  etc.  Co.  v.  Ilaneock,  85  Gal.  219 423 

American  Type  etc.  Co.  ▼.  Packer,  180  CaL  461 673,  674 

Ames  ▼.  8an  Diego,  101  Cal.  890 443 

Amory  ▼.  Amory,  26  Wis.  152 373 

Andrews  ▼.  New  Orleans  ete.  Assn.,  74  Miss.  362 110 

Argenti  ▼.  Citj  of  San  Francisco,  16  Cal.  256 550 

Amdt  V.  Griggs,  134  U.  8.  321 246,  247 

Arnold  ▼.  City  of  San  Jose,  81  Cal.  619 21 

Arp  ▼.  State,  97  Ala.  5 103 

Aip  ▼.  State,  19  L.  B.  A.  859,  note 106 

Atlantic  etc.  TeL  Go.  ▼.  Philadelphia,  190  U.  S.  160 567 

Atwood  ▼.  Bearss,  47  Mich.  72 486 

Bagshaw,  Ez  parte,  158  Cal.  701 566 

Bain  ▼.  State,  67  Miss.  557 104 

Baines  ▼.  Babcock,  95  Cal.  581 28 

Bainbridge  ▼.  State,  30  Ohio  St.  264 534 

Baird  ▼.  Mnnroe,  150  Cal.  560 433 

BaUard,  Ex  parte,  149  Cal.  114 512 

Baltimore  etc.  B.  Go.  ▼.  Quillen,  34  Ind.  App.  330 85 

Bank  etc.  ▼.  Hardj  (Miss.),  48  South.  731 725 

Bank  of  Escondido  ▼.  Superior  Court,  106  Cal.  43 198 

Bank  of  Lemoore  ▼.  Fulgham,  151  Cal.  234 433 

Barbier  ▼.  Connollj,  113  U.  S.  27 401 

Barker's  Estate,  26  Mont.  279 220 

Barnes  ▼.  Berendes,  139  Cal.  32 85 

Bamett  ▼.  Harnett,  104  Cal.  298 262 

Bates  ▼.  Ableman,  13  Wis.  (644)  721 699 

Ba7lor  ▼.  Dejamette,  13  Oratt.  152 246 

Baj  Bock  Co.  ▼.  Bell,  133  Cal.  150 165 

Bay  State  M.  ft  T.  Go.  ▼.  Jackson,  27  Colo.  139 847 

Bell  ▼.  Bell,  2  Cal.  App.  338,  341 119 

Bell  V.  Staacke,  141  Cal.  186 674 

Bennett  v.  Superior  Court,  113  Cal.  440 198 

Benson  ▼.  Shotwell,  87  CaL  49 149 

Berger  y.  Horlock,  10  CaL  352 57 

Bigelow  y.  Draper,  6  N.  D.  152 424 

Bird  y.  Potter,  146  Cal.  288 719 

Bjorman  y.  Fort  Bragg  B.  B.  Co.,  92  Cal.  500 677 

Blackwood  y.  Cutting  Packing  Co.,  76  Cal.  212 201,  202 

Bledsoe  y.  Be  Crow,  132  Cal.  312 677 

Bloehman  y.  Spreckels,  135  Cal.  662 19,    20 

Board  of  Education  y.  Grant,  118  Cal.  44 458 

Bolton  y.  Gilleran,  105  Cal.  250 161 

Bradford  Iny.  Co.  y.  Joost   117  Cal.  204 458 

Breckinridge  y.  Crocker,  78  CaL  535 457 


xvi  Tablb  of  Cases  Cited — ^Vou  13. 

Briekall  ▼.  Atlai  Atrar.  Co^  10  Cal.  App.  17 151 

Briion  ▼.  BriBon,  75  Cal.  525 47S,  474 

Brison  ▼.  Brison,  90  CaL  323 474 

Brooke  y.  Tucker,  149  Ala.  96 729 

Brooks  ▼.  Libbj,  89  Me.  151 202 

Brooke  ▼.  l^artin,  69  0.8.70 110 

Brooks  ▼.  San  Francisco  etc.  Bj.  Co.,  110  CaL  178 562 

Brown  v.  Burbank,  64  CaL  99 473 

Brown  ▼.  Jenks,  98  CaL  10 19 

Brown  ▼.  Yandermeolen  Co.,  41  Miek.  418 725 

Brownlee  ▼.  Bainer,  147  CaL  641 380 

Bmck  ▼.  Tncker,  42  CaL  546 620 

Bmner  ▼.  Superior  Coart,  92  Cal.  267 526 

Buckley  ▼.  Superior  Court,  96  CaL  119 153,  154 

Burnett  ▼.  Glas,  154  CaL  249 625 

Bums  ▼.  State,  89  Ga.  527 104 

Bjrd  ▼.  Cochran,  39  Neb.  109 461 

Cable  y.  Folej,  45  Minn.  421 290 

Cahill,  Estate  of,  142  CaL  628 119 

Cahill  ▼.  Superior  Court,  145  CaL  42 119 

California  Aeademj  of  Sciences  ▼.  Fletcher,  99  CaL  210 276 

California  8n.  Hotel  Co.  y.  Callender,  94  CaL  120 29 

Cameron  ▼.  Groveland  Imp.  Co.,  20  Wash.  169 725 

Campbell,  In  re,  130  CaL  383 210 

Carpenter,  In  re,  94  CaL  419 319 

Central  Irrigation  Dist.,  Matter  of ,  117  CaL  390 385 

Central  Pac.  B.  B.  Co.  ▼.  Feldman,  152  CaL  309 408,  409 

Cerf  ▼.  Pfleging.  94  CaL  131 443 

Chapman  t.  Zoberlein,  152  CaL  216 433 

Chase  y.  Trout,  146  CaL  365 168 

Chope  y.  City  of  Eureka,  78  CaL  688 21 

Christensen,  Ex  parte,  85  CaL  208 566 

City  Improyement  Co.  y.  Broderick,  125  CaL  139 549 

City  of  Los  Angeles  y.  Leayis,  119  Cal.  164 412 

City  of  Pasadena  y.  Stimson,  91  Cal.  255 505 

City  of  San  Jose  y.  Freyschlag,  56  Cal.  8 419 

City  of  Santa  Cruz  y.  Enright,  95  CaL  105 412,  423 

Clear  Creek  Water  Co.  y.  Glade ville  Imp.  Co.,  107  Ya.  278 424 

Cobbossee  Nat.  Bank  y.  Bich,  81  Me.  164 463 

Cockburn  y.  Thompson,  16  Yes.  Jr.  321  [33  Eng.  Reprint,  1007] . . 

.^^^ ^^    ^^ .....245    246 

Cole  y *  Wilcox,  99* Cal!  649,  552. '...!!.!!. . ! !!!!!. *. '. . ". V... '.  .562j  677 

Collins  y.  O'Layerty,  136  CaL  31 255 

Cone  y.  Crum,  52  Tex.  348 220 

Cone  y.  Paute,  12  Heisk.  506 725 

Contra  Costa  Water  Co.  y.  Breed,  139  CaL  432 550 

Cooley  y.  Miller  ft  Lux,  156  CaL  510 202 

Coon  Hing  y.  Crowley,  113  U.  8.  703 401 

Cooper  y.  Gordon,  125  CaL  296 69 

Commer  y.  Skaggs,  213  Mo.  334 319 

Copper  Hill  Min.  Co.  y.  Spencer,  25  CaL  16 725 

Cornell  y.  Corbin,  64  CaL  197 11 

County  of  Los  Angeles  y.  Winans,  13  CaL  App.  234 259 

County  of  Plumas  v.  Wheeler,  149  Cal.  762 567 

County  of  San  Luis  Obispo  y.  Si  mas,  1  CaL  App.  175 46 

County  of  Siskiyou  y.  Gamlich,  110  Cal.  94 46 

County  of  Sutter  y.  Tisdale,  136  CaL  471 46 


Table  of  Cases  Cited — Vol.  13.  xm 

Cox  y.  MeLanghlin,  76  Cal.  60 451 

Craig  ▼.  Zelian,  137  Cal.  106 457 

Crawford  v.  Hathaway,  67  Neb.  325 424,  425 

Davis  V.  Pac.  Tel.  etc.  Co.,  127  Cal.  312 674 

Dawson  v.  Parsons,  137  N.  Y.  605 725 

Dean  ▼.  Davis,  51  Cal.  411 888 

De  Arellanes  v.  Arellanes,  151  Cal.  443 475 

De  Molera  V.  Martin,  120  Cal.  548 673 

Denbow  v.  State  etc.,  18  Ohio,  11 615 

Denigan  v.  Hibernia  Sav.  etc.  Soc,  127  Cal.  137 510 

Denigan  v.  San  Francisco  Sav.  Union,  107  Cal.  142 510 

Derby  v.  City  of  Modesto,  104  Cal.  515 385 

Diggins  V.  Hartshome,  108  Cal.  154 608 

Dimmig,  Ex  parte.  74  Cal.  166 740 

Dinan  v.  Superior  Court,  6  Cal.  App.  223 277 

Doak  V.  Bruson,  152  Cal.  18 544 

Dollar  V.  International  etc.,  10  Cal.  App.  83 338 

Domico  V.  Casassa,  101  Cal.  413 • 676 

Donnelly  v.  Bees,  141  Cal.  56 478 

Dow  V.  Tnttle,  4  Mass.  414 841 

Drake  v.  De  Witt,  1  Cal.  App.  618 596 

Drake  v.  Duvenick,  45  Cal.  455 ••  82 

Dratbman  v.  Cohen,  139  Cal.  313 678 

Dnkes  v.  Kellogg,  127  Cal.  563 232 

Dolton  V.  Shelton,  3  Cal.  208 596 

Duncan  v.  Hawn,  104  Cal.  10 652 

Dunham  v.  Doremus,  55  N.  J.  £q.  511 245 

Dunne,  Estate  of,  53  Cal.  631 118 

Djer  V.  Sebrell,  135  CaL  597....... 652 

Eagon  V.  Eagon,  60  Kan.  697 554 

Eaton  V.  Bicheri,  83  Cal.  185 202 

Eck  V.  Hoffman,  55  Cal.  502 596 

Ede  V.  Johnson,  15  Cal.  53 461 

Edelhoff  V.  State,  5  Wyo.  19 584,  535,  536 

Eichhoff,  In  re,  101  Cal.  600 8,    81 

Ellicott  V.  Martin,  6  Md.  509 652 

Ellis  V.  Tone,  58  Cal.  289 85 

Elmore  v.  Elmore,  114  Cal.  516 674 

Ernest  v.  McAuley,  155  Cal.  739 57 

Erwin  v.  Saunders,  1  Cow.  (N.  Y.)  249 841 

Evans  ▼.  Bailey,  66  Cal.  112 674 

Faulkner  v.  Davis,  18  Gratt.  651 246 

Fay  V.  Eeed,  128  Cal.  360 165 

Pinch  V.  Finch,  2  Yes.  Sr.  491  [28  Eng.  Reprint,  316] 245 

Finch  V.  Green,  225  Dl.  304 477 

Fennell  v.  Drinkhouse,  131  Cal.  447 510 

First  Baptist  Church  v.  Branham,  90  Cal.  22 388 

Fischer  v.  Superior  Court,  110  Cal.  129 372 

Fish  V.  McCarthy,  96  Cal.  484 254 

Flood  V.  Templeton,  148  Cal.  374 620 

Fountain  v.  City  of  Sacramento,  1  Cal.  App.  462 549 

Fox  V.  Hale  &  Noreross  S.  M.  Co.,  122  Cal.  223 783 

Fox  V.  Wright,  152  Cal.  59 433 

Fragley  v.  Phelan,  126  Cal.  395 277 

Franz  v.  Mendoca,  131  Cal.  205 130 

Freese  v.  Hibernia  Sav.  etc.  Soc,  139  Cal.  392 510 


xriii  Tabub  of  Cases  Cited — ^Vou  IS. 

Fremont  Bj.  Co.  v.  Harlin,  50  Keb.  698 85 

French  ▼.  Davidflon,  143  CaL  659 516 

Fresno  Canal  Co.  y.  Warner,  72  CaL  380 719 

Freud,  Estate  of,  131  Cal.  667 119 

Frost  V.  Everett,  5  Cow.  (N.  Y.)  497 341 

Frost  V.  GrizEly  BluflP  C.  Co.,  102  Cal.  526 611 

Ft.  Worth  etc.  By.  Co.  ▼.  Hogsett,  67  Tex.  685 85 

Ft.  Worth  etc.  By.  Co.  y.  Wallace,  74  Tex.  581 85 

Gallup  ▼.  Sterling,  22  Misc.  Bep.  672,  49  N.  Y.  Sapp.  942 202 

Garretson  v.  Crude  Oil  Co.,  146  CaL  188 29 

Gavin  V.  Curtin,  171  lU.  640 245 

Gebhart  v.  Adams,  23  lU.  345 592 

Gee    V.   Saunders,   66   Tex.   338 654 

Germain  Fruit  Co.  ▼.  Armsby  Co.,  153  Cal  585 343,  458 

Germania  ete.  v.  Wagner,  61  Cal.  349 624 

Giaccomini  v.  Bnlkeley,  51  Cal.  260 85 

Giffard  v.  Hort,  1  Schoale  &  L.  386 244 

Gillam  v.  Sigman,  29  Cal.  638 577 

Gillett  V.  Higgins,  142  Ala.  444 725 

Gillis  ▼.  Cleveland,  87  Cal.  217 249 

Gird,  In  re,  157  Cal.  534 700 

Glidden  v.  Packwood,  28  Cal.  649 397 

Clock  V.  Howard,  123  Cal.  1 376,  377 

Goldtree  v.  San  Diego,  8  Cal.  App.  505 624 

Goodhue  ▼.  People,  94  HI.  37 534 

Gordon  ▼.  Swan,  43  Cal.  564 150 

Gorrell  ▼.  Home  Life  Ins.  Co.,  63  Fed.  371 341 

Goss  y.  Steiger  Terra  Cotta  etc.  Wks.,  148  Cal.  155 359,  636 

Gould  V.  Stafford,  91  Cal.  146 423 

Gow,  In  re,  139  Cal.  243 568 

Graham  y.  Mayor,  etc.,  of  Fresno,  151  Cal.  465 773 

Granniss,  Estate  of,  142  Cal.  1 270 

Grant  v.  Barber,  135  Cal.  188 166 

Gray  y.  Smith,  76  Fed.  525 246 

Graybill  v.  De  Young,  146  Cal.  422 559 

Green  y.  Hubbard,   95   Cal.   39 362 

Green  y.  Soule,  145  Cal.  96 14 

Greenall,  Ex  parte,  153  Cal.  770 743 

Greig  v.  Biordan,  99  Cal.  323 340 

Grocers'  Union  v.  Kern  etc.  Co.,  150  Cal.  473 718 

Gumsey  y.  Antelope  Creek  etc.  Water  Co.,  6  Cal.  App.  391 130 

Guy  y.  Da  XJprey,  16  Cal.  195 254 

Hagenmeyer  y.  Mendocino  Co.,  82  Cal.  214 • 385 

Hale  y.  Hale,  146  111.  227 245 

Hall  y.  Superior  Court,  68  CaL  25 154 

Hampton  y.  Christensen,  148  CaL  729 624,  625 

Hancock  y.  Hale,  17  Fla.  808 654 

Hanson  y.  Slaven,  98  Cal.  379 377 

Harper  y.  HUdreth,  99  CaL  265 119 

Harris  y.  Mclntyre,  118  HI.  275 486 

Harrison  y.  WaUton,  95  Va.  721 245,  246 

Hartman,  Estate  of,  157  CaL  206 787 

Hartnett  y.  State.  42  Ohio  St.  578 560 

Haughawout  y.  Hubbard,  131  CaL  678 168 

Haughawout  y.  Baymond,  148  Cal.  312 169 

Hawkins  v.  Fourth  Nat.  Bank,  150  Ind.  117 652 

Hawthorne  y.  Siegal,  88  CaL  159 85 


TiBLB  or  Cases  Citbd — ^Vol.  18.       six 

Hawzhnnt  ▼.  Lander,  28  Cftl.  881 840 

Hayes  ▼.  Missouri,  120  U.  8.  68 401 

Hcidiitter  ▼.  Elisabeth  OU-eloth  Co.,  112  U.  8.  294 251,  255,  718 

Heins  ▼.  Cooper,  104  Cal.  669 779 

Helm,  Ex  parte.  148  GaL  556 583 

Hemenwaj  y.  Abbott,  8  CaL  App.  450 478 

Henderson  ▼.  Cohen.  10  Cal.  App.  580 544 

Hener  ▼.  Pesoli,  109  CaL  58 281 

Henslej  ▼.  Snperior  Coort,  111  Cal.  541 70 

Hercules  Water  Co.  ▼.  Femandes,  6  CaL  App.  726 423 

Hermann  ▼.  Parsons,  117  Ky.  239 245 

Herzog  ▼.  Atchison,  Topeka  etc.  B.  B.,  158  Cal.  496 621 

Hewes  y.  German  Fmit  Co.,  106  CaL  441 813 

Hibernia  ete.  Soe.  y.  Matthai,  116  CaL  424 82 

Hiekey,  Estate  of,  121  Cal.  878 119 

Hill  y.  Bd.  of  Saperyisors,  95  CaL  239 47 

HiU  y.  Newman,  5  CaL  445 421 

Hoffman,  In  re,  155  CaL  117 370 

Holmes  y.   Hoppe,   140   Cal.   218 674 

Holmes  y.  Warren,  143  CaL  457 380 

Honse  Bill  No.  166,  In  re,  9  Colo.  628 461 

Hunt  y.  Dayis,  135  CaL  81 11 

Humboldt  Conntj  y.  Dinsmore,  75  CaL  604 46 

Hnrlburt  y.  Arthur,  140  CaL  103 28 

Inglin  y.  Hoppin,  156  CaL  483 71 

James,  Estate  of,  124  CaL  653 702 

Jersey  Island  Packing  Co.,  In  re,  152  Fed.  839 230 

Johnson  y.  Sagar,  10  How.  Pr.  552 785 

Johnson  y.  Vance,  86  CaL  128 346 

Johnson  y.  Washburn,  98  Ala.   258 841 

Johnson  y.  Withers,  9  CaL  App.  52 665 

Johnston,  Estate  ox,  45  CaL  257 95 

Johnston  y.  Superior  Court,  105  CaL  666 70 

Johnstone  y.  Milling,  16  Q.  B.  Div.  460 289 

Jones  y.  Ooldtree  Bros.  Co.,  142  CaL  383 674 

Kaiser  y.  Dalto,  140  CaL  167 880 

Kansas  By.  Co.  y.  Northwestern  Coal  Co.,  161  Mo.  288 506 

Kauffman  y.  Maier  94  CaL  269 636 

Keeeh  y.  Joplin,  157  CaL  1 384,  388,  766 

Keller  y.  Buiz  de  Ocana,  48  CaL  638 346 

Kellogg  y.  King,  114  CaL  383 132 

Kendrick,  Estate  of,  130  CaL  364 316,  318 

Kennedy,  In  re,  144  CaL  634 528,  529 

Kent  y.  Church  of  St.  Michael,  136  N.  Y.  10 245,  247 

Saeinclaus  y.  Dutard,  147  CaL  245 233 

Knight  y.  Buss,  77  CaL  410 58 

Knox  y.  Clifford,  38  Wis.  655 841 

Laekman  y.  Kearney,  148  CaL  115 788 

Lake  Shore  etc.  By.  Co.  y.  Bichards,  152  HI.  59 289 

Lakeside  Ditch  Co.  y.  Crane,  80  CaL  181 888 

Lane  y.  Superior  Court,  5  CaL  App.  762 198 

Lambert  y.  Bates,  137  CaL  676 608 

Lambert  y.  Cummings,  2  Cal.  App.  643 164 

Lambert  y.  Marcuse,  137  CaL  47 162,  16S 


Table  of  Cases  Citei>— You  13. 


Lm  ▼.  stern,  22  Mo.  576 785 

Lefforge  v.  State,  129  Ind.  551 688 

Lewis  ▼.  Barns,  106  CaL  381 698 

Lindlej  y.  Martindale,  78  Iowa,  379 486 

liindsaj  L  Co.  ▼.  Mehrtens,  97  Cal.  676 503 

Loaiza  ▼.  Superior  Court,  85  CaL  34 719 

Logan  V.  Logan,  11  Colo.  44 295 

Lombardi  ▼.  California  St.  Bj.  Co.,  124  Cal.  313 558 

Long  ▼.  Sauflej,  89  Cal.  437 57 

Loring  ▼.  Hildreth,  170  Mass.  328 245 

Los  Angeles  Pressed  Brick  Co.  y.  Higgins,  8  Cal.  App.  514 624 

Lower  Tule  etc.  Co.  y.  Angiola  etc.  Co.,  149  Cal.  498 130 

Lowrey  y.  Hogue,  85  Cal.  602 455 

Luddington  y.  E^me,  1  Ld.  Bajm.  203 244 

Lux  y.  Haggin,  69  Cal.  300,  392 421,  423 

Lyle  y.  Commereial  Bank,  83  Va.  487 725 

Lyons  y.  Boach,  84  Cal.  27 10,  31 

Lyons  y.  State,    30   Tex.    App.    642 185 

Mackall  y.  MackaU,  136  IT.  S.  167 472,  473 

Maionchi  y.  Nicholini,  1  Cal.  App.  690 654 

Mallon,  Li  re,  16  Idaho,  737 401 

Malsch  y.  Heller  (Tex.  Ciy.  App.),  37  8.  W.  384 654 

Mansfield,  £x  parte,  106  Cal.  400 566 

Marbourg  y.  Lloyd,  21  Kan.  545 652 

Marti,  Estate   of,   132   Cal.   666 270 

Martin  y.  Deetz,  102  Cal.  55 386,  387,  388,  766 

Martin  y.  Lloyd,  94  Cal.  195 281 

Martin  v.  Thompson,   62   Cal.   622 232 

Mathews  y.  Lightner,  85  Minn.  333 246 

Mayall  y.   Mayall,  63   Minn.   511 246,248 

Mayo  y.  State,  30  Ala.  32 534 

McCabe  y.  Carpenter,  102  Cal.  469 766 

McCabe  V.  Healey,    139    Cal.    30 587 

MeCaleb  y.  Dreyfus,  156  Cal.  204 160 

McCampbell  y.  Mason,  151  111.  500 245 

McCarthy  y.  Nicrosi^  72  Ala.  332 487 

McCracken  y.  Superior  Court,  86  Cal.  76 198 

McCoy,  In  re,  10  Cal.  App.  116 567 

McCrary  y.  Slaughter,  58  Ala.  230 730 

McDonald  y.  Lund,  13  Wash.  412 110 

McDonnell  y.  Gillion,  134  Cal.  332 165 

McDougald,  Estate  of,  146  Cal.  191 221,  223 

McGhee  Irr.  Ditch  Co.  y.  Hudson,  85  Tex.  587 425 

McGoyem  y.  Mowry,  91  Cal.  383 132 

McGrath  y.  Wallace,  116  Cal.  549 281 

McKiernan  y.  Lenzen,  56  Cal.  61 340 

Mead  y.  Burk,  156  Ind.  577 725 

Merced  County  y.  Hicks,  67  Cal.  108 545 

Miller  y.  Foster,  76  Tex.  479 245 

Miller  y.  Nugent,  184  U.  8.  1 230 

Miller  y.  Texas  etc.  B.  B.  Co.,  132  U.  S.  672 244 

Minnesota  Canal  Co.  y.  Pratt,  101  Minn.  197 503 

Minnesota  etc.  Co.  y.  Whitebreast  etc.  Co.,  56  111.  App.  248 110 

Minor  y.  Baldridge,  123  Cal.  190 447 

Mitchell  y.  California  etc.  S.  S.  Co.,  154  Cal.  731 330 

Mitchell  y.  Deeds,  49  HI.  416 652 

Mitchell  y.  Donohue,    100    Cal.    202 295 

Misch  y.  Mayhew,  51  Cal.  514 385 


Table  of  Gases  Citbd — Vou  13.  zxi 

—  -  —    ■ 

Moffett  ▼.  Deom,  8  N.  Y.  Civ.  Pta.  Bap.  85 785 

Mondran  ▼.  Gouz,  61  Cal.  151 674 

Monroe  ▼.  Hartford  etc.  Co.,  76  Conn.  201 41 

Montgomery,  Estate  of,  60  Cal.  648 119 

Mott  Iron  Works  ▼.  West  Coast  Plumbing  Co.,  113  Cal.  841 61 

Moore  v.  Tiee,  22  Cal.  513 345 

MorriU  y.  Everson,  77  Cal  114 620 

Morse  v.  Hinckley.  124  Cal.  154 254 

Mutual  Life  Ins.  Co.  v.  Tillman,  84  Tex.  31 521 

Myrtle,  In  re,  2  CaL  App.  383 403 

Nash  y.  Meggett,  89  Wis.  486 725 

Naylor  y.  Sidener,  106  Ind.  179 725 

Nicholas,  £z  parte,  91  Cal.  643 216 

Niehols  y.  Kingdom  Iron  Ore  Co.,  56  N.  Y.  618 521 

Nicholson  y.  Tarpey,  70  Cal.  609 620 

Nieol   y.  San  Francisco,   130   Cal.   288 116 

Nobles  y.  Hutton,  7  Cal.  App.  14 475 

Nodine  y.  Greenfield,  7  Paige,  544 248,  251 

Norton  y.  Atchison  etc.  R.  B.  Co.,  97  Cal.  388 61,  62,    63 

Norton  y.  Bassett,  154  Cal.  411 261 

Oats,  Ex  parte  (Cal.  App.),  83  Pae.  261 736 

O'Connor  v.  Witherby,  111  Cal.  523 28 

Oddie  y.  Mendenhall,  84  Minn.  58 41 

O'Dell  y.  Moss,  130  Cal.  352 474 

O'NeU  y.  Magner,  81  Cal.  631 66 

Paeifie  Fmit  Co.  y.  Coon,  107  Cal.  447 29 

Page  y.  Chase,  145  Cal.  578 249,  250,  260 

Parker  y.  Altschul,  60  Cal.  380 31 

Pasadena  y.   Stimson,  91   Cal.   238 •  412 

Payne  v.  Neuval,  155  Cal.  46 202 

Payne  y.  Treadwell,  16  Cal.  243 846 

Pellier  v.  Gillespie,  67  Cal.  583 847 

Pennsylvania  Co.  y.  Hunsley,  23  Ind.  App.  37 85 

Pennoyer  y.  Neff,  95  U.  8.  727 718 

Penrose  y.  Winter,  185  Cal.  289 453 

People  y.  Ah  Lean,  7  Cal.  App.  628 688 

People  y.  Ah  Yute,  56  Cal.  119 674 

People  y.  AUmeyer,  135  Cal.  82 640 

People  y.  ArHngton,  123  Cal.  356 107 

People  y.  Arlington,  131  Cal.  231 638 

People  y.  Arrighini,  122  Cal.  121,  127 107,  641 

People  y.  Baldwin,  117  Cal.  249 640 

People  y.  Ballard,  1  Cal.  App.  222 512 

People  y.  Besold,  154  Cal.  363 366,  580 

People  y.  Blackman,  127  Cal.  248 713 

People  y.  Boo  Doo  Hong,  122  Cal.  606 775 

People  V.  Bowers,  79  Cal.  415 748 

People  y.  Bradbury,  155  Cal.  808 529 

People  y.  Bruggy,  93  Cal.  476 353 

People  y.  Buckley,  143  Cal.  375 636 

People  y.  Bushton,  80  Cal.  162 580 

People  y.  Carpenter,  136  Cal.  393 107,  530 

People  y.  Castro,  133  Cal.  11 534,  688 

People  y.  Cease,  80  Mich.  576 688 

People  V.  Cohen,  118  Cal.  74,  78 461,  740 

People  y.  Colby,  64   Cal.   37 626 


xzii  Tablb  of  Cassb  Citbd — ^Vou  IS. 

People  T.  Cord,  157  CaL  56S 858 

People  ▼.  Cnff,  122  CaL  689 494 

People  ▼.  Delboe,  146  Cal.  784 709 

People  ▼.  Derbert,  188  Cal.  487 631 

People  ▼.  Derwae,  155  Cal.  592 714 

People  ▼.  Dole,  122  Cal.  486,  492 185,  388,  660,  796 

People  ▼.  Douglass,  100  Cat  1 216,  527,  689 

People  ▼.  Durrani,  116  CaL  179 579 

People  ▼.  ElUott,  119  CaL  598 630 

People  ▼.  Emerson,  130  Cal.  562 183,  351,  746 

People  ▼.  Ennis,  137  Cal.  268 529 

People  Y.  Eppinger,  105  Cal.  86 685 

People  ▼.  Fitzgerald,  138  CaL  89 658 

People  V.  Flahave,  58  CaL  249 353 

People  T.  Flannelly,  128  Cal.  86 558 

People  ▼.  Flynn,  73  CaL  511,  514 851 

People  ▼.  Fong  Chung,  78  CaL  174 640 

People  ▼.  Gallagher,  100  CaL  466 107 

People  ▼.  Garcia,  25  CaL  333 643 

People  V.  Goldenson,  76  CaL  328 526 

People  V.  Gray,  66  CaL  271 536 

People  V.  GrUl,  151  CaL  597 367 

People  ▼.  Grill,  3  CaL  App.  514 580 

People  T.  Hamilton  (CaL),  32  Pae.  526 530 

People  ▼.  Hardisson,  61  Cal.  378 513 

People  V.  Harrison,  107  CaL  541 64 

People  V.  Hart,  153  CaL  261 192 

People  ▼.  Helm,  152  CaL  534 559 

J»eople  V.  Hilberg,  22  Utah,  27 688 

People  ▼.  Holmes,  118  CaL  444 527,  689 

People  V.  Houston,  54  CaL  636 765 

People  V.  Howard,  143  CaL  323 660 

People  ▼.  Hunter,  54  Cal.  65 526 

People  V.  John,  137  Cal.  220 574 

People  V.  Jones,  31   Cal.  567 747 

People  V.  Jones,  123  Cal.  65 531,  747 

People  V.  KoUer,  142  CaL  621 688 

People  V.  Lane,  100  Cal.  387 553 

People  V.  Langton,  67  Cal.  427 580 

People  V.  La  Rue,  67  Cal.  526 388 

People  V.  Lee  Look,  143  Cal.  216 216,  741 

People  V.  Linda  Vista  Irr.  Dist.,  128  Cal.  477 388 

People  V.  Lynch,   122   Cal.   503 107 

People  V.  Mahoney,  145  Cal.  104 357 

People  ▼.  Matthai,  135  Cal.  442 366,  659 

People  ▼.  Mc Auslan,  43  Cal.  55 527 

People  V.  McLean,  84  Cal.  482 660 

People  V.  McNamara,  94  Cal.  514 638 

People  V.  Mendenhall,   135   CaL   347 365 

People  ▼.  Messersmith,  61  CaL  246 866 

People  ▼.  Mohr,  157  CaL  732 714 

People  ▼.  Moore,   155   Cal.   237 687 

People  V.  Moran,  144  CaL  48 216 

People  V.  Morine,  61  CaL  369 853 

People  ▼.  Murray,  10  CaL  309 643 

People  ▼.  Napthaly,  105  CaL  643 324 

People  y.  Nelson,  85  CaL  425 575 

People  ▼.  Newcomer,  118  Cal.  263 867,  580 

People  ▼.  Norris,   144  CaL  422 64 

People  ▼•  O'Brien,  130  CaL  1 365 


Table  op  Cases  Cited — Vou  18. 


People  T.  O^rien,  4  CaL  App.  723 688 

People  ▼.  Olivers,  7  Gal.  403 648 

People  T.  O'SulUvan,  104  N.  Y.  481 688 

People  T.  Owene,  182  Cal.  471 579 

People  ▼.  Page,  116  CaL  386 530 

People  T.  Peralee,  141  CaL  681 357,  358 

People  ▼.  Perry,  144  Cal.  756 661 

People  ▼.  Phippe,  89  CaL  333 182 

People  T.  Piggott,  126  CaL  611 530 

People  ▼.  Piner,  11  CaL  App.  542 577 

People  T.  Plaee,  157  N.  Y.  584 325 

People  T.  Bepke,  103  Mleh.  459 104 

People  T.  Bodley,  131  Cal.  240 636 

People  ▼.  Bois,  144  CaL  263 367 

People  T.  Baesell,  166  CaL  450 804,  527,  689 

People  T.  Samario,  84  CaL  484 575 

People  T.  Sehmidt,  64  CaL  260 526 

People  T.  Sehmitc,  7  CaL  App.  830,  359 107,  491 

People  ▼.  Selma  In.  Diet.,  98  CaL  206 888 

People  ▼.  Shearer,  143  CaL  66 357 

People  T.  Silvers,  6  CaL  App.  69 106 

People  ▼.  Simmons,  7  Cal.  App.  559 •••• 365 

People  T.  Simonson,  107  CaL  345 747 

People  T.  Solani,  2  CaL  App.  225 580 

People  ▼.  SoQthwell,  46  CaL  142 526 

People  V.  Stratton,  141  Cal.  604...... 688 

People  V.  Stewart,  85  CaL  175 630 

People  V.  Stokes,  11  CaL  App.  759 351 

People  T.  Streuber,  121  CaL  432 494 

People  T.  Strong,  46  Cal.  302 579 

People  T.  Temple,  103  Cal.  453.. 63 

People  T.  Ternll,  133  CaL  120 685 

People  T.  Thompson,  111  CaL  242 530 

People  V.  Thompson,  145  CaL  217 • • •     51 

People  T.  Tnpper,  122  CaL  424 713 

People  T.  Turpin,  10  Cal.  App.  526 ...••. 190 

People  T.  Valliere,  127  CaL  65 714 

People  T.  Vereneseneekoekoekhoff,  129  CaL  497 • 366,  867 

People  T.  Wardrip,  141  CaL  229,  232 367,  636 

People  T.  Weber,  149  CaL  346.... 660 

People  ▼.  WeU,  40  CaL  268 560 

People  ▼.  Weir,  10  Cal.  App.  460 857 

People  ▼.  Weleh,  49  Cal.  174 526 

People  T.  Wells,  100  CaL  459 648,  712,  714 

People  T.  Welsh,  63  CaL   167 579 

People  T.  Westlake,  62  Cal.  303 358 

People  T.  Whalen,  154  Cal.  472 497,  677,  578 

People  T.  Wilder,  184  CaL  182 365 

People  T.Williams,  17  CaL  142 366 

People  T.  Williams,  127  CaL  216 107 

People  ▼.  WilUams,  133  CaL  165 534,  536,  558,  676 

People  V.  Woodj,  45  Cal.  289 581 

People  T.  Wong  Fook  Sam,  146  CaL  115 365 

People's  Trust  Co.  T.  Smith,  62  Han,  494 295 

Perine  etc.  Co.  v.  Citv  of  Pasadena,  116  CaL  6 160,  165 

Phipps  ▼.  State,  84  Tex.  Cr.  608 188 

Pieo  T.  Cohn,  67  CaL  258 14 

Planters'  Bank  v.  Union  Bank,  83  U.  8.  483 110 

Plnnkei  t.  Holmes,  T.  Baym.  28 244 

Pope  V.  Allen,  90  N.  Y.  298 487 


xxiv  Table  of  Cases  Cited — Vol.  13. 

Pope  ▼.  Eirehner,  77  Cal.  152 461 

PorpliTTy  Pav.  Co.  v.  Ancker,  104  Cal.  342 276 

Porter  t.  Arrowhead  Beservoir  Co.,  100  Cal.  501 451 

Prince  v.  Lamb,  128  Cal.  120 620 

Pringle  v.  Wilson,  156  Cal.  313 269 

Proper  ▼.  State,  85  Wis.  615 688 

Propst  ▼.  Mathis,  115  N.  C.  626 520 

Quill  ▼.  Southern  Pacific  Co.,  140  Cal.  270 659 

Quinn  ▼.  Kenyon,  22  Cal.  82 14 

Quint  ▼.  Hoffman,  103  Cal.  506 388 

Barney  t.  State,  127  Ind.  243 688 

Bankm  v.  Superior  Court,  157  Cal.  189 304 

Bedamation  District  v.  Oray,  95  Cal.  601 388 

Bedamation  District  v.  McPhee,  13  Cal.  App.  382 766 

Beolamation  District  t.  McPhee,  10  Cal.  App.  Dec.  45 383 

Bedamation  Dist.  v.  Turner,  104  Cal.  335 388 

Bedfield,  Estate  of,  116  Cal.  652 317 

Beed  v.  Norton,  99  Cal.  617 674 

Beed  v.  Beed,  11  IT.  C.  Q.  B.  28 341 

Benoud  v.  Daskam,  84  Conn.  512 8 

Beynoldson  v.  Perkins,  Amb.  564,  27  Eng.  Beprint,  362 245 

Bialto  Irr.  Dist.  v.  Brandon,  103  Cal.  384 417 

Bichards  t.  Blaisdell,  12  Cal.  App.  101 251 

Bidley  t.  Seaboard  etc.  B.  B.  Co.,  118  N.  C.  996 85 

Boche  v.  Baldwin,  143  Cal.  186 58 

Bobert  v.  Police  Court,  148  Cal.  131 774 

Bogers  ▼.  McCartney,  8  Cal.  App.  34 563 

BoUins  V.  Wright,  93  Cal.  395 433 

Boselle  t.  Beckemeier,  134  Mo.  380 110 

Bosenthal  ▼.  McMann,  93  Cal.  505,  509 339 

Boss,  Estate  of,  140  Cal.  282 294 

Boss  ▼.  Conway,  92  Cal.  632 474 

Both  V.  Superior  Court,  147  Cal.  604 69 

Bowe  v.  Hibemia  Sav.  etc.  Soc,  134  Cal.  403 510 

Bowe  T.  Beneer,  30  Ey.  Law  Bep.  545 41 

Buef ,  Ex  parte,  150  Cal.  665 743 

Buggies  ▼.  Tyson,  104  Wis.  500 246,  247 

Bussell  ▼.  Banks,  11  Cal.  App.  450 330 

Byan  t.  Oakland  Gas  etc.  Co.,  10  Cal.  App.  484 42 

Salter,  Guardianship  of,  142  Cal.  412 210 

Sanford  t.  East  Biverside,  101  Cal.  275 604 

San  Francisco  Bridge  Co.  v.  Dumbarton  etc.  Co.,  119  Cal.  272....  451 

San  Francisco  v.  Straut,  84  Cal.  124 443 

San  Francisco  etc.  By.  Co.  ▼.  Leviston,  134  Cal.  413 506 

San  Francisco  Paving  Co.  y.  Fairfield,   134  Cal.  220 •  254 

San  Joaquin  Valley  Bank  y.  Dodge,  125  Cal.  77 654 

Santa  Cruz  y.  Enright,  95  Cal.  105 412,  423 

Santa  Cruz  Bock  Payement  Co.  y.  Broderick,  113  Cal.  628....  549 

Savings  &  L.  Soe.  v.  Thompson,  32  Cal.  347 385 

Sauer,  Ex  parte,  3  Cal.  App.  237 736 

Schirmer  v.  Drexler,  134  Cal.  134 674 

Schneider  v.  Manning,  121  111.  381 820 

Scott,  Estate  of,  128  Cal.  62 816 

Security  etc.  Co.  v.  Boston,  etc.  Co.,  126  Cal.  418 397 

Shainwald,  Buckbee  &  Co.  v.  Cady,  92  Cal.  83 202 

Shamp  y.  White,  106  Cal  220 3,  229 


Tabub  of  Cases  Cited — Vol.  13.  zxt 

Sharp  ▼.  Taylor,  41  Eng.  Beprint,  1153,  2  Phil.  Gh.  801 109 

Shasta  Power  Co.  t.  Walker,  149  Fed.  568,  160  Fed.  856 412,  418 

Shattuek  ete.  Co.  t.  Gillelen,  154  Cal.  779 28 

Shenandoah  ete.  Co.  ▼.  Morgan,  106  Cal.  409 • 674 

Sherwood  y.  Wallin,  154  Cal.  735 385 

Shorb  v.  Beandrr,  66  CaL  446 11 

Shoemaker  ▼.  Aker,  116  Cal.  240 85,  604 

Shumacher  y.  Traman,  134  Cal.  431 485 

Siehler  t.  Look,  93  CaL  606 9,    31 

Simpeoa  y.  Dalziel,  135  Cal.  599 232 

Skinner's  Will,  40  Or.  571 821 

Slaeum  y.  Pomery,  6  Cranch,  221 596 

Smith,  Estate  of,  51  Cal.  563 118 

Smith  y.  Ynle,  31  Cal.  185 483,  485 

Soberanes  y.  Soberanes,  97  Cal.  140 475,  476 

Southern  Paoifie  Co.  y.  Lipman,  148  CaL  480.  • 674 

Spaulding  y.   Wesson,   115   CaL  441 607 

Spencer   In  re,  96  Cal.  452 319 

Spring  valley  W.  W.  y.  Drinkhoose,  92  Cal.  532 408 

Staey  y.  Thrasher,  6  How.  44 251 

Standard  Box  Co.  y.  Mutual  Biscuit  Co.,  10  Cal.  App.  746 290 

State  y.  Arthur,    23    Iowa,    430 7 326 

State  y.  Brady,  100  Iowa,  191 825 

State  y.  Bridgman,  49  Vt.  202 688 

State  y.  Crimmins,  31  Kan.  376 534 

State  y.  James,  45  Iowa,  412 • 326 

State  y.  Lewin,  53  Kan.  697 401 

State  y.  Markins,  95  Ind.  464 688 

State  y.  Parish,  104  N.  C.  679 688 

State  y.  Passaic  County  Soc,  54  N.  J.  L.  260 545 

State  y.  Bainsbarger,  71  Iowa,  746 325 

State  y.  Buby,  61  Iowa,  86 326 

State  y.  Staley,  14  Minn.  113 769 

State  y.  Stevens,  67  Iowa,  558 326 

State  y.  Superior  Court,  48  Wash.  277 424 

State  y.  Tally,  102  Ala.  25 185 

State  y.  Wrand,  108  Iowa,  73 325 

State  y.  Yegge,  19  S.  D.  234 775 

Steinbach  y.  Leese,  27  Cal.  295 398 

Stevens,  Estate  of,  83  CaL  322 119 

Stewart  y.  Douglass,  148  Cal.  512 233 

St.  Helena  Water  Co.  y.  Forbes,  62  CaL  182 411,  422,  423,  424,  425 

Stiles  y.  Cain,  134  CaL  171 620 

Stimson  Mill  Co.  y.  Nolan,  5  Cal.  App.  754 624 

Stimpson  ete.  Co.  v.  Superior  Court,  12  CaL  App.  536 198 

Stockwell  y.  State,  27  Ohio,  563 534 

Stoddard  y.  Newhall,  1  CaL  App.  Ill 478 

Stratton,  Estate  of,  112  CaL  513 295 

Stuart  y.  Lord,  138  CaL  672 674 

Sullivan  y.  First  Nat.  Bank,  37  Tex.  Civ.  App.  228 462 

Swamp  Land  Dist.  v.  Silver,  98  Cal.  53 388 

Sweety.  Parker,  22  N.  J.  £q.  455 245,  248,  251 

Tahoe  lee  Co.  y.  Union  lee  Co.,  109  Cal.  242 604 

Taylor  y.  Central  Pae.  B.  B.  Co.,  67  CaL  615 485 

Taylor  y.  Ford,  131  CaL  440 290 

Temple  y.  Superior  Court,  70  CaL  211 70 

Thayer  y.  Thayer,  101  Mass.  Ill 688 

Thiebaud  v.  First  Nat.  Bank,  42  Ind.  212 3 

Thomas  y.  England,  71  CaL  456 130 


zxvi  Tablb  op  Cases  Cited— You  18. 


rf 


Thonuif  T.  Mood7,  67  Cal.  216 447 

Thompson  t.  ConnoUj,  42  Cal.  316 847 

Tibbet  t.  Tom  Bae,  122  Cal.  208 460,  468 

TiUanx  ▼.  Tillaux,  116  Cal.  673 478 

Times  Publishing  Co.  ▼.  Weatherbj,  139  CaL  618 649 

Townsend  t.  Little,  109  U.  8.  604 487 

Toiler  ▼.  Arnold,  98  Cal  168 696 

Tuller  T.  Arnold,  98  CaL  623 840 

Union  Lumber  Co.  ▼•  Metropolis  Construction  Co.,  18  CaL  App. 

684 688 

Upham,  Estate  of,  127  CaL  90 270 

Hit  ▼.  Viey,  106  Cal.  896 132 

Vanee  t.  Anderson,  118  Cal.  636... 346 

Von  Sehroder  ▼.  Spreekels,  147  CaL  186 662 

Vrooman  t.  Li  Po  Tai,  113  Cal.  305 397 

Waddell  t.  Battew,  6  Bawle,  234 244 

Walker  t.  ShasU  Power  Co.,  160  Fed.  856 603 

Walker  t.  State,  29  Tex.  App.  621 185 

Walkerly,  In  re,  108  CaL  627 262 

Waller  ▼.  Weston,  126  CaL  201 61 

Warner  t.  Thomas  etc.  Works,  105  CaL  411 676 

Warren  v.  BiddeU,  106  CaL  352 608 

Wasmer  ▼.  Delaware  ete.  B.  B.  Co.,  80  K.  Y.  212 40 

Watauga  Water  Co.  v.  Scott,  111  Tenn.  321 424 

Watts,  In  re,  190  IT.  8.  1 230 

Weeks  t.  Gold  Min.  Co.,  73  CaL  699 31 

Welch  T.  Gillelen,  147  CaL  671 28 

Wells  ▼.  Am.  Mort.  Co.,  109  Ala.  430 487 

West  V.  People,  137  DL  189 634 

Weston  Y.  Hanson,  212  Mo.  248 819 

White,  In  re,  126  N.  Y.  551 295 

White  T.  Sage,  149  CaL  613 621 

Whitwell,  Ex  parte,  98  CaL  73 666 

Wichita  Gas  etc.  Co.  t.  Wright,  9  Kan.  App.  730 85 

Wilcoxson  r.  Stitt,  65  CaL  596 151 

Williams  ▼.  Board  of  Supervisors,  68  Cal.  237 385 

WUliams  t.  Hawley,  144  CaL  102 17 

Williams  ▼.  Sacramento  Co.,  58  CaL  239 385 

Williams  ▼.  Williams,  73  CaL  09 270 

Williamson  ▼.  Joyce,   137   CaL    107 165 

Williamson  ▼.  Williamson,  57  Ky.  329 243 

Wilson  ▼.  State  (Tex.  Cr.),  24  S.  W.  409 186 

Windsor  ▼.  Miner,  124  CaL  492 620 

Winter  ▼.  McMillan,  87  CaL  256 281 

Winters  ▼.  Pearson,  72  CaL  553 460,  463 

Wood,    Estate  of,  36  CaL  75 295 

Wood  T.  Superior  Court,  67  CaL  116 198 

Woodward  v.  MeAdam,  101  CaL  440 719 

Wright,  Ez  parte,  119  CaL  401 456 

Yaney  ▼.  Morton,  94  CaL  660 719 

Young  ▼.  Blakeman,  153  CaL  483.. 486 

Zeimer  ▼.  Antisell,  76  CaL  609 291 

Zilmer  v.  Gerichten,  111  CaL  73 132 

Zottman  ▼.  San  Francisco^  20  CaL  97 649,  650 


CITATIONS— VOL.  18. 


OALIFOBNIA. 

GKWsnnnaoK.— Art        I,8ee.l8 • 545 

Art      Ylysee.  4 891,786 

Art     VI,i6e.    5 274 

Art      YI,S6e.l9 867,585 

Art      ZI,8ee.  5 877,588,774 

Art     Zl^see.  8% 778 

Art    Xll^see.  8 27 

Art    X[I,8ee.l4 87 

Art     ZZ,S6e.l5 624 

ArtXmi^see.  1 524 

STATUTES. 

1857-58;  p.  247.    PnbUe  Alle^ 448 

1885,p.l50.    Street  Improyement 249 

1889,p.  82.    Vaednation 615 

1889,p.   62.    JnriBdictioii 772 

1889,p.l58.    Eminent  Domain..... • 249 

1898,p.     9.    Jnrisdietion 772 

1895,  p.  219.    Municipal  Corporation. • 481 

1895,p.247.    Protection  Bistriet 762 

1897,p.692.    San  Joie  Charter.. 481 

1901,p.   96.    Jnrifldietion 789 

1901,0.175.    Dentistry 775 

1905,  p.   64.    Street  Improvement.  ..•  • 157 

1905,  p.  888.    Compulsory  Education • 517 

1905,p.592.    Corporations • .591 

1905,p.777.    Corporate  Frandiises ..••  420 

1907,p.710.    Beceiirer 872 

1907,p.958.    School  Districts 173 

1909,p.l40.    House  Boats.... 734 

1909,p.218.    Juvenile  Court 788,  789 

1909,  p.  253.    Attachment • 460,  463 

1909,p.800.    Dentistry ,772 

1909,p.807.    Protection  District 762 

1909,  p.  948.    Tenement  Houses. • 869 

1909,  p.  1066.  Appeal 828 

Henning's  Qen.  Laws,  p.  1322,  Street  Improvement •••••••  608 

CODE  OF  CIVIL  PBOCEDUBK 


nonow  TAOE 

10 116 

12 116,  384 

63 17 


BSCnON  PA«I 

204 207 

248 657 

286 116 


(xzvii) 


zxviii 


Citations — Vol.  13, 


CODE  OF  GEYIL  PBOCEDUBS-Omttnnsd. 


sionoH  PAffI 

338 231,  232 

339... 206 

388 246 

396 686 

412 718 

416 9 

426 68 

454 68 

469 664 

470 654 

473 61,  62,  63,  221,  223 

476 207 

538 460 

539   398 

556 460 

558 460,  463 

566 871 

680 32 

604 661 

650 479 

657 87 

659 692 

663 430 

663a 430 

670 31 

738 252 

749 253 

750 253 

751 253 

803 385 

833 455 

939 362 

943 362 

953a 585 

963 118,  220 

974 197 

978 196 

978a 195,   196,198 

997 783,   784,  785 

1014. . .  .9,  30,  31,  69,  276,  397,  545 
1022    784 


BBOTION 

1025  .. 

1068  .. 

1115  .. 

1118  .. 


784 

118 

274 

273 

1118a 273,  274,276 

1119  275 

1184 623,  625 

1192 7,  10,  11,  254,  255 

1237  419 

1238 408,  409,  410, 

411,  412,  418,  419,  422,  501 

1239  420,423 

1240 409,  410 

411,  420,  421,  422,  423,  424 

1241 407,  420,  421,  501 

1242  505 

1244  502 

1339  619 

1466 118 

1628 222 

1635  221 

1636 221 

1637 221,  223 

1768 254 

1770  254 

1792 254 

1850  701 

1851  701 

1853 478 

1854  701 

1856.. 343,  458 

1858 615 

1870  701 

1894 627 

1937 206 

1943  684 

1961 352 

1963 132,  352,  593,  652 

1973  457 

2061  367,  494 

2066 748 


Citations — ^Vol.  13. 


cmjj  CODE. 


PAei 

.  421 
.  509 
•  509 
.     27 


14 , 

16S 

IW , 

S28 

358 885,  386,  383 

405    60 

406   60 

629    420 

654   421 

633 510 

694 240,242 

695   242 

696 243 

697    242,  260 

699   260,  262 

700    242,  260 

779 242,  260 

1001 ...411,  412,  418 

1084    652 

1214  282 

1301    203 

1310 294,  296,  297 

1313 94 

1322 270,  295,  296,  297 

1415    130 

1431 510 


8B0II0V  PAffI 

1440  377 

1458  719 

1459  338 

1490 376,  378 

1491  378 

1515  376,  377 

1530  288 

1625 343 

1661  291 

1721  130 

2300 340 

2317  340 

2395  730 

2403  393 

2404  730 

3049  812 

3100 596 

3287 813 

3300  85 

3811  310,  312,313 

3336  342 

8357  312,313 

3388  719 

3390  457,648 

3391  6» 

3402  458 


PENAL  CODE. 


nonoir  pa«i 

18  403 

26  100,  102 

31  187 

105 400,  401,  402,  403 

106 400,  401,  402,  403 

121  461 

189  577 

198  51,  577 

197  103,  352,  659 

211  356 

220  356,  357 

240  357 

288 300 

332  709 

435 566 


SKCnOV  PAffI 

474  742 

506  529,  580 

511 216,  217,  218 

532 491 

594  615,  616 

600  613,  614,  615 

686  777,  779 

692  103 

698 103 

806  740 

809  740 

812  740 

858  824 

872  788,  755 

888  740 


ClTATIONB — ^VOU   13. 


PENAL  CODE— Continued. 


BionoN  PA«I 

960  366,  740 

958  356 

987  824 

995 626,  627,  628,  540 

1008  766 

1073  658 

1076  659 

1191  304 

1237  706 

1239  299,  828,  706 

1240  328,  706 

1241  706 

1247  689 

1247a  689 


1247e  646 

1258  660 

1259  707 

1262  612 

1323 493 

1382  215,  216 

1390  540,  541 

1391  640,  641 


1392 
1393 
1396 
1431 
1588 


641 
541 
640 
455 
400 


POLITICAL  CODR 


ncnow 

791  .• 

792  .. 
794   .. 

1670  .. 

2683  .. 

2690  .. 

3258  .. 

8447  .. 


PAai 

.  461 

.  462 

.  462 

.  178 

.  46 

.  46 

.  884 

.  884 


SBCnON 

3746  .. 

3776  .. 

8786  .. 

8787  .. 
8817  .. 
8819  .. 

8897  .. 

8898  .. 


FAn 

.  488 

.  483 
.  433 
.  434 
.  434 
.  482 
.  483 
.  488 


GEORGIA. 

Pen.  Code,  lee.  41.    Criminal  Law 106 

Pen.  Code,  sec.  4303.    Criminal  Law 104,  106,  106 


Bev.  Code,  Me.  6968. 


NORTH  DAKOTA. 

Bight!.. 


.484 


BEPORTS  OF  GASES 


THE  DISTRICT  COTJETS    OF  APPEAI 

OF   TBM 

STATE  OF  CALIFORNIA. 


[GIt.  No.  710.    Second  Appellate  District^Mareli  10,  1910.] 

SAN  PEDRO  SALT  COMPANY,  a  Corporation,  Bespond- 
ent,  V.  HAUSEB  PACKING  COMPANY,  a  Corporation, 
Appellant 

CONTRAOT    TO    FuaNISH    SALT    OnI    YeAR    AT   FETSD    PeIC»— OPTION    10 

BsNKw — ^NoTicx  ArTEB  YxAB  iNsmcTivs — ^Rkasokablb  Value. — 
Under  a  contract  hj  which  plaintiff  agreed  to  f nmiah  salt  to  de- 
fendant for  one  year  at  a  fixed  price,  with  the  option  to  defendant 
to  renew  the  contract  for  another  year  at  the  aame  rate,  where 
the  exercise  of  such  optioL  was  delayed  until  thirty  days  after  the 
expiration  of  the  year,  its  exercise  at  that  time  was  not  effective; 
and  notwithstanding  such  no^ce  then  given,  plaintiff  may  recover 
the  reasonable  value  of  ait  salt  thereafter  furnished  by  plaintiff 
to  defendant  at  its  request,  without  regard  to  the  original  contract 
late. 

Is. — TiioB  TOR  Option  to  Renew  not  Stipulated.— Where  a  contract 
provides  for  its  renewal  at  the  option  of  a  party  thereto,  without 
fixing  the  time  when  such  option  shall  be  exercised,  the  time  for 
giving  notice  of  such  renewal  cannot  be  extended  beyond  the  date 
of  the  expiration  of  the  contracts 

lb.— Bights  Ceasing  With  Contract.— The  right  to  renew,  like  other 
rights,  must  necessarily  cease  when  there  is  no  longer  a  contract 
under  and  by  virtue  of  which  to  claim  the  privilege. 

Id.— Invoices  of  Salt  at  Increased  Price — Disclaimer  op  Renewal. 
Where  aU  of  the  invoices  of  salt  furnished  by  plaintiff  to  defend- 
ant after  the  expiration  of  the  year,  showed  shipment  at  a  greater 
price  than  that  stipulated  under  the  contract,  they  show  that  the 
plaintiff  at  aU  times  disclaimed  any  renewal  by  defendant  of  the 
la  OaL  App.— 1  III 
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contract,  and  afford  ample  evidence  to   defendant  that  plaintiil 
was  famishing  salt  onlj  at  the  increased  price. 

APPEAL  from  an  order  of  the  Superior  Court  of  Lob 
Angeles  County,  denying  a  new  triaL    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Isidore  B.  Dockweiler,  for  Appellant. 

B.  W.  Hahn,  and  Hahn  &  Hahn,  for  Respondent. 

SHAW,  J.— On  August  26,  1905,  pIainti£F  contracted  in 
writing  to  deliver  to  defendant  during  the  ensuing  year  two 
hundred  tons  of  salt  at  the  price  of  $5  per  ton  as  therein 
stipulated.  The  contract  contained  a  provision  to  the  effect 
that  the  defendant  should  have  the  option  to  renew  the  agree- 
ment for  a  second  year,  but  failed  to  specify  the  time  within 
which  defendant  should  elect  to  renew  the  agreement.  By 
its  terms  the  contract  expired  on  August  27,  1906.  Within 
the  year  following  such  expiration  plaintiff  delivered  to  de- 
fendant a  certain  amount  of  salt  alleged  to  be  of  the  reason- 
able market  value  of  $2,525.50  and  for  the  recovery  of  which, 
less  payments  made,  this  suit  was  instituted.  Defendant 
claims  that,  pursuant  to  the  provisions  of  the  agreement  ac- 
cording such  right,  it  renewed  the  contract  under  which  it 
was  entitled  to  the  salt  so  delivered  at  the  price  specified 
therein. 

The  court  found  there  was  no  renewal  of  the  contract,  and 
gave  judgment  against  defendant  for  the  value  of  the  salt. 
Defendant's  motion  for  a  new  trial  was  denied,  and  it  ap- 
peals from  the  order  denying  the  same. 

The  evidence  clearly  tends  to  prove  that  defendant  did  not 
elect  to  renew  the  contract  prior  to  its  expiration  on  August 
27,  1906.  Appellant  contends,  however,  that  as  the  contract 
fixed  no  time  when  it  should  exercise  its  option  to  renew,  it 
had  a  reasonable  time  after  the  expiration  thereof  within 
which  to  act,  and  that  it  did,  by  letter,  within  thirty  days 
after  its  expiration,  notify  plaintiff  of  its  election  to  renew 
the  contract.  Where  a  contract  provides  for  its  renewal  at 
the  election  of  one  party  thereto  without  fixing  the  time  when 
such  option  shall  be  exercised,  the  time  for  giving  notice  of 
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sach  renewal  cannot  be  extended  beyond  the  date  of  the  ex- 
piration of  the  contract.  The  right  to  renew,  like  other 
rights,  must  necessarily  cease  when  there  is  no  longer  a  con- 
tract under  and  by  virtue  of  which  to  claim  the  privilege. 
(Shamp  V.  White,  106  Cal.  220,  [39  Pac.  537] ;  Renoud  v. 
Daskam,  34  Conn.  512;  Thiebaud  et  <d.  v.  First  Nat.  BcmJc, 
42  Ind.  212.)  Under  the  contract  defendant  was  required 
to  take  the  salt  so  purchased  thereunder  within  one  year  after 
the  date  of  the  contract.  It  might  with  equal  propriety  in- 
sist that  it  had  a  right  to  delivery  of  the  salt  within  a  rea- 
sonable time  after  the  expiration  of  the  year  as  to  insist 
apon  the  right  of  renewal  of  the  contract  after  it  had  ex- 
pired. 

Appellant  claims  that  during  the  year  following  the  ex- 
piration of  the  contract  it  ordered  salt  from  respondent  as 
it  had  previously  done  under  the  contract,  and  that  in  con- 
versations with  representatives  of  the  salt  company  it  in- 
sisted that  such  purchases  were  made  at  the  price  stipulated 
in  the  contract.  Conceding  this  to  be  true,  it  is  clear  that 
plaintiff  never  assented  to  the  sale  at  such  price  of  the  salt 
wo  ordered  by  defendant.  On  the  contrary,  the  evidence 
clearly  tends  to  show  that  plaintiff  at  all  times  disclaimed 
any  renewal  by  defendant  of  the  contract.  The  invoices, 
copies  of  which  are  brought  up  in  the  record,  included  a  large 
number  of  shipments  of  salt.  Copies  of  these  invoices  accom- 
panied each  shipment,  and  the  price  of  $8.50  per  ton  inserted 
in  such  invoices  afforded  ample  evidence  to  defendant  that 
the  price  at  which  plaintiff  was  supplying  the  salt  was  greater 
than  that  of  $5  per  ton  stipulated  in  the  contract. 

The  alleged  errors  of  law  are  all  based  upon  rulings  of  the 
eourt  in  excluding  certain  questions  asked  by  defendant  on 
cross-examination  of  plaintiff's  witnesses.  We  perceive  no 
error  in  any  of  these  rulings.  None  of  the  questions  consti- 
tuted proper  cross-examination.  Moreover,  the  most  favor- 
able answers  to  these  questions  could  not  have  benefited  de- 
fendant, and  hence,  if  the  rulings  were  improper,  were  not 
prejudicial  to  the  defendant. 

The  order  denying  defendant's  motion  for  a  new  trial  is 
affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[CSv.  No.  749.    Second  Appellate  District.— Mareh  10,  1910.] 

WESTEBN  LUMBER  AND  MILL  COMPANY,  a  Corpora- 
tion,  Respondent,  ▼.  MERCHANTS'  AMUSEMENT 
COMPANY  et  al.,  Respondents,  and  J.  R.  GAQER,  Ap- 
pellant. 

PACIFIC  ORNAMENTAL  DECORATING  COMPANY,  a 
Corporation,  Respondent,  v.  MERCHANTS'  AMUSE- 
MENT COMPANY  et  al.,  Respondents,  and  J.  R. 
GAGER,  Appellant. 

IClOHANICS'  LUBMS — CONSOLDATED  ACTION — COMPLAINT  WITHOUT  ISSUB 

— Stipulation — Proof  of  Lien — Jurisdiction — ^Judghknt. — ^Ib  a 
eonsolidated  action  to  foreclose  mechanics'  liens,  when  no  issue  was 
joined  upon  the  complaint  in  the  second  action,  but  all  parties 
were  represented  hj  counsel,  and  the  second  plaintiff  was  a  de< 
fendant  in  the  other  action,  and  appellant  was  defendant  in  both 
actions,  and  it  was  stipulated  at  the  trial  that  the  evidence  should 
inure  to  the  benefit  of  all  parties,  and  plaintiff  in  the  second 
action  proved  its  lien  without  objection,  the  fact  that  a  Judgment 
was  rendered  against  the  owner  appealing  in  favor  of  the  plaintiff 
on  the  second  action  implies  that  the  court  ascertained  that  it  had 
jurisdiction  both  of  the  subject  matter  of  the  second  complaint 
and  of  the  person  of  appellant  before  rendering  such  judgment. 

Id. — Presumption  in  Support  of  Jurisdiction. — It  will  be  presumed 
in  favor  of  the  jurisdiction  of  the  superior  court  that  the  court 
acted  upon  evidence  of  some  kind,  when  the  record  shows  nothing 
to  the  contrary;  and  it  must  be  presumed  that  the  court  properly 
discharged  its  dutj  to  determine  before  hearing  a  controversy  that 
it  had  jurisdiction  of  the  cause  and  of  the  parties  thereto. 

Id. — Presumption  of  Yeritt  of  Becord. — In  all  matters  of  which  the 
judgment  contains  a  record,  its  verity,  in  the  absence  of  contrary 
evidence,  will  be  presumed  as  fully  as  upon  collateral  attack.  The 
record  is  conclusive  as  to  all  matters  upon  which  it  speaks,  when 
not  impeached  by  the  bill  of  exceptions. 

Id. — Becital  in  Judgment-roll — Appearance  of  Appellant — Con- 
test OF  Lien. — The  recital  in  the  judgment-roll  that  appellant  ap- 
peared by  attorney  impliedly  to  contest  the  daims  of  lien  of 
plaintiff  in  the  second  suit  is  supported  by  the  record  of  the  pro- 
ceedings at  the  trial,  without  any  attempt  to  impeach  such  recital 
or  the  evidence  tending  to  establish  its  truth. 

Id. — Effect  of  Appearance  by  Attorney. — The  voluntary  appearanee 
of  a  defendant  by  attorney  i3  equivalent  to  personal  service  of  the 
summons  and  complaint. 
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Id. — EyiDSNOi  or  Appbabancx-— Jttdgmsnt-boll— Bill  of  Ezokptionb 
— Contention  Unsustained. — Though  the  code  does  not  require 
thmt  an  appearance  shall  be  made  part  of  the  judgment-roll,  yet 
when  the  jndgment-roll  recitee  that  appellant  appeared  in  both 
aetiona,  and  there  ia  uncontradicted  evidence  in  the  bill  of  exeep- 
tions  tending  to  support  such  recital,  the  contention  of  appeUant 
that  the  eourt  had  no  jurisdiction  to  render  the  judgment  for 
plaintiif  in  the  second  action  is  unsustained. 

Id. — SxjrncixNOT  ov  Oohplaint — Absbngx  of  Demurkib—Pboof  at 
Trial— Waiver  of  Objeotion. — The  objection  that  the  second  eom- 
plaint  is  Insufficient,  in  not  averring  either  that  anj  sum  was  due 
to  the  contractor,  or  that  the  contract  price  exceeded  $1,000,  and 
tliat  the  contract  was  not  recorded,  was  waived,  and  cannot  be 
urged  upon  appeal  for  the  first  time,  when  no  demurrer  was  inter- 
posed thereto,  and  it  was  clearly  established  hy  proof  at  the  trial 
that  the  contract  price  far  exceeded  that  sum,  and  the  contract  was 
not  recorded.  In  such  case,  it  was  wholly  immaterial  whether  any 
aom  waa  due  to  the  contractor. 

Dp. — ^KoncE  bt  Owner— Construction  of  Code. — Section  1192  of  the 
Coda  of  Civil  Procedure  does  not  give  to  the  owner  of  the  property 
two  periods  of  time  in  which  he  may  give  the  notice  of  nonre- 
sponsibility  provided  for  therein.  If  he  has  knowledge  of  the  in- 
tention to  build,  he  must  act  on  that  knowledge  within  three  days 
thereafter;  and  if  not,  he  must  move  with  like  promptness  upon 
obtaining  knowledge  of  the  construction. 

Id. — ^Finding  £b  to  Knowledge  Bekdered  Immaterial — Corporation 
Lessee  Agent  fob  Owneb. — ^A  finding  that  the  owner  did  not  give 
notice  of  nonresponsibility,  within  three  days  after  knowledge  ef 
the  intention  to  build,  ia  rendered  immaterial,  where  a  finding  ia 
sustained  by  the  evidence  that  the  corporation  was  organized  by 
the  owner  and  hia  aasociates  as  an  agency  for  the  lease  of  the 
property  thereto  for  the  purpose  of  constructing  a  building  thereon. 

Id. — Findino  not  Inconsistent  With  Pleading. — The  averment  ef 
ownership  by  the  individual  owner,  and  of  a  lease  to  the  corpora- 
tion, which  constructed  the  building  on  his  property,  is  not  incon- 
sistent with  a  finding  supported  by  the  evidence  that  the  owner 
was  merely  using  the  corporation  as  an  agency  for  the  constructioB 
of  such  building. 

Id. — Owneb  Agtino  THE0T7aH  Agent  fob  Building  not  Entitud  to 
Give  Notice. — An  owner  who  acts  through  an  agent  to  secure  the 
construction  of  a  building  on  hia  land  in  the  agent's  name  is  not 
entitled  to  give  notice  of  nonresponsibility  under  section  1192  ef 
the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
George  II.  Huttou,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Elon  G.  Oalusha,  and  Oray,  Barker  ft  Bowen,  for  Appel- 
lant 

Scarborough  &  Bowen,  for  Western  Lumber  and  Mill  Co., 
Respondent. 

Haas,  Gkirret  &  Dunnigan,  for  Pacific  Ornamental  Decorat- 
ing  Company,  Bespondent. 

John  W.  Kemp,  and  Kemp  &  Collier,  for  J.  W.  Dawson, 
Contractor,  and  for  Merchants'  Amusement  Company,  Lessee, 
Respondents. 

Lloyd  W.  Moultrie,  for  E.  O.  Jndah,  Respondent. 

Borden  &  Carhart,  for  City  MiU  &  Mfg.  Co.,  Whittier- 
Coburn  Co.,  and  L.  J.  Smith,  Respondents. 

O.  P.  Adams,  for  Howe  Brothers,  Respondents. 

Hickcox  &  Crenshaw,  for  United  Casting  Co.,  Respondent. 

TAQGART,  J. — Consolidated  action  to  foreclose  mechanics' 
liens.  Complaints  were  filed  by  Western  Lumber  and  Mill 
Company  and  Pacific  Ornamental  Decorating  Company.  In 
the  former  action,  the  owner  of  the  land,  Gager,  the  lessee  in 
whose  name  the  building  was  constructed.  Merchants'  Amuse- 
ment Company,  the  contractor,  J.  B.  Dawson,  and  all  per- 
sons claiming  liens,  including  the  plaintiff  in  the  other  action, 
the  Pacific  Ornamental  Decorating  Company,  were  named  as 
defendants.  In  the  action  last  entitled  only  the  owner,  lessee 
and  contractor  and  two  fictitious  persons  were  made  defend- 
ants. Of  the  defendant  lienors,  in  the  first  action,  Whit- 
tier-Cobum  Company,  E.  G.  Judah,  City  Mill  and  Manu- 
facturing Company,  Mutual  (United)  Casting  Company, 
Howe  Brothers,  and  L.  J.  Smith  filed  answers  and  cross- 
complaints.  The  defendants  owner,  lessee,  and  contractor 
answered  to  each  of  the  cross-complaints,  except  that  of  Howe 
Brothers,  and  to  the  complaint  of  the  Western  Lumber  and 
Mill  Company,  but  did  not  answer  the  complaint  of  the  Pa- 
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eifie  Ornamental  Decorating  Company,  and  no  answers  or 
cross-complaints  were  filed  by  anyone  in  the  action  instituted 
by  the  last-named  plaintiff.  Neither  did  the  Pacific  Orna- 
mental Decorating  Company  file  an  answer  or  cross-complaint 
in  the  other  action.  Judgment  was  given  for  both  plaintiffs 
and  all  the  lien  claimants  who  appeared,  and  a  sale  of  the 
premises  to  satisfy  the  liens  ordered. 

This  appeal  is  by  Oager,  the  owner  of  the  land  upon  which 
the  building  was  constructed.  It  is  contended  that  as  to  the 
action  of  the  Pacific  Ornamental  Decorating  Company,  the 
record  fails  to  show  that  jurisdiction  was  ever  acquired  of 
the  person  of  the  appellant,  and  that  as  to  him  the  com- 
plaint filed  by  that  corporation  states  no  cause  of  action.  A 
reversal  of  the  entire  judgment  is  also  asked  upon  the  grounds 
that  the  evidence  does  not  sustain  the  finding  of  the  trial 
court  that  appellant's  attempt  to  post  a  notice  of  nonliabil- 
ity under  section  1192  of  the  Code  of  Civil  Procedure  was 
ineffective,  because  not  posted  in  accordance  with  the  provi- 
sions of  the  section,  or  the  finding  that  the  Merchants'  Amuse- 
ment Company  was  merely  the  agent  of  appellant  in  the  con- 
struction of  the  building  on  his  premises,  and  that  therefore 
appellant  was  not  entitled  to  give  the  notice  provided  by  that 
section. 

The  copy  of  the  judgment-roll  in  the  transcript,  which  is 
certified  to  be  full,  true  and  correct,  contains  no  evidence  of 
any  service  of  summons  or  of  the  complaint  of  the  Pacific 
Ornamental  Decorating  Company  upon  any  of  the  defend- 
ants therein  named,  of  any  appearance  by  either  or  any  of 
them,  or  of  any  issue  joined  upon  any  of  the  allegations  of 
the  complaint,  and  the  only  finding  or  recital  in  this  respect 
is  found  in  the  findings  of  fact  that  ''the  plaintiffs  and 
cros9-complainants,  and  the  various  defendants  appearing 
by  their  respective  attorneys,"  etc.  The  bill  of  exceptions  re- 
cites that  upon  the  trial  of  the  consolidated  actions  the  attor- 
neys for  the  Western  Lumber  and  Mill  Company  appeared 
for  the  plaintiff,  while  the  names  of  the  attorneys  signing 
the  complaint  in  the  other  action  appear  as  attorneys  ''for 
the  defendant,  the  Pacific  Ornamental  Decorating  Company." 
Appellant  was  represented  at  the  trial  by  counsel,  and  it 
was  stipulated  1^  the  parties,  and  ordered  by  the  court,  that 
"any  testimony  introduced  in  the  case  will  be  introduced 
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for  the  benefit  of  all  the  parties  to  the  suit  represented  upon 
the  trial";  and  also,  ^'that  it  may  be  deemed  that  the  de- 
fendants Oager  and  Dawson  and  Merchants'  Amusement  Com- 
pany  specifically  deny  each  of  the  allegations  in  each  of  the 
cross-complaints,  except  the  allegation  that  Gager  ia  the  owner 
of  the  property,  •  •  •  except  also  where  answers  are  filed  to 
such  cross-complaints  the  case  will  stand  on  such  answers.'' 
Unless  the  complaint  of  the  Pacific  Ornamental  Decorating 
Company  is  assumed  to  have  been  treated  the  same  as  a  cross- 
complaint  in  the  other  action,  the  latter  stipulation  would 
affect  only  the  defendant  Howe  Brothers. 

It  is  apparent  from  the  stipulation  as  to  the  evidence,  and 
the  introduction  of  the  notice  and  lien  of  the  Pacific  Oma- 
mental  Decorating  Company  without  objection,  that  all  par- 
ties assumed  that  corporation  to  be  properly  before  the  court 
to  present  its  lien  and  obtain  a  judgment,  if  otherwise  en- 
titled. The  question  of  jurisdiction  was  not  raised  at  the 
trial,  and  seems  to  hinge  upon  whether  or  not  the  recital  in 
the  findings  that  there  was  such  an  appearance  by  Gager 
is  sufScient  to  sustain  the  judgment  against  the  attack  here 
made. 

The  fact  that  a  judgment  was  rendered  against  Gager  in 
favor  of  the  Pacific  Ornamental  Decorating  Company  im- 
plies that  the  court  ascertained  that  it  had  jurisdiction  of 
both  the  subject  matter  of  the  complaint  and  the  person  of 
appellant  before  rendering  such  judgment.  It  will  be  pre- 
sumed in  support  of  the  judgment  of  a  court  of  record  that 
the  court  acted  upon  evidence  of  some  kind.  If  the  record 
discloses  a  recital  in  the  judgment  or  judgment-roll  that 
jurisdiction  has  been  acquired,  or  facts  from  which  jurisdic- 
tion may  be  inferred,  there  is  no  occasion  to  invoke  the  pre- 
sumption; it  is  only  when  the  record  is  silent  that  the  neces- 
sity for  the  presumption  arisea  To  assume  that  a  court  has 
proceeded  to  hear  a  controversy  before  determining  that  it  had 
jurisdiction  of  the  cause  and  the  parties  to  the  controversy 
would  involve  the  presumption  that  the  court  had  failed  to 
do  its  duty,  and  such  a  presumption  is  never  indulged.  (In 
r$  Eichhoff,  101  Cal.  600,  [36  Pac.  11].)  While  the  attack 
upon  the  judgment  in  the  case  cited  was  a  collateral  one,  it 
was  said  by  the  supreme  court  in  another  case  in  which  the 
jurisdiction  of  the  trial  court  to  enter  a  judgment  was  quea- 
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tioned  on  a  direct  appeal:  "The  presumption  of  verity  which 
attaches  to  the  record  of  a  domestic  judgment  is  the  same 
upon  a  direct  appeal  therefrom  as  exists  in  the  collateral 
attack,  the  only  difference  being  that  upon  a  direct  appeal 
it  is  essential  for  the  party  seeking  to  sustain  the  judgment 
to  show  by  the  record  itself  that  the  court  had  jurisdiction 
of  the  defendant,  whereas  in  a  collateral  attack  the  entry  of 
the  judgment  is  itself  conclusive  of  such  jurisdiction.  Upon 
a  direct  attack  there  is  no  presumption  in  favor  of  the  exist- 
ence of  any  fact  essential  to  the  jurisdiction  of  the  court 
over  the  defendant;  but  in  all  matters  of  which  the  judg- 
ment  contains  a  record,  its  verity,  in  the  absence  of  any  con- 
tradictory evidence,  will  be  presumed  as  fully  as  upon 
collateral  attack.  The  defendant  may,  upon  a  direct  appeal, 
by  bill  of  exceptions,  present  evidence  outside  of  the  record 
for  the  purpose  of  showing  that  the  court  did  not  have  juris- 
diction over  him,  while  in  a  collateral  attack  such  objection  is 
available  only  when  it  appears  from  the  record  itself.  In  both 
cases  the  record  is  conclusive  as  to  all  matters  as  to  which  it 
speaks,  unless  impeached  in  the  foregoing  manner/'  {Sichler 
v.  Look,  93  Cal.  600,  606,  [29  Pac.  220].)  No  effort  was 
made  to  impeach  the  recital  of  the  trial  court  that  the  ap- 
pellant appeared  by  attorney  at  the  trial  of  the  issues  raised 
by  the  Pacific  Ornamental  Decorating  Company's  complaint. 
The  same  rule  which  permits  the  record  to  be  impeached  also 
allows  a  showing  to  be  made  in  support  of  the  recitals  in  the 
record,  and  the  latter  may  be  aided  by  the  presentation  of 
any  facts  upon  which,  if  they  appeared  in  the  judgment-roll, 
a  finding  of  jurisdiction  might  be  predicated.  The  recital 
in  the  judgment-roll  that  appellant  appeared  by  attorney, 
impliedly  to  contest  the  claim  of  the  Pacific  Ornamental  Dec- 
orating Company,  is  supported  by  the  record  of  the  proceed- 
ings at  the  trial,  while,  on  the  other  hand,  no  attempt  is  made 
to  impeach  either  the  recital  or  the  evidence  tending  to  estab- 
lish its  truth.  The  voluntary  appearance  of  a  defendant  is 
equivalent  to  personal  service  of  summons  and  complaint. 
(Code  Civ.  Proc,  sec.  416.)  A  defendant  appears  in  an  ac- 
tion when  he  answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney  gives  notice 
of  an  appearance  for  him.  (Code  Civ.  Proc,  sec.  1014.) 
The  code  does  not  require  such  an  appearance  to  be  made  a 
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part  of  the  judgment-roll  (Lyons  v.  Roach,  84  Cal.  27,  29,  [23 
Pac.  1026]),  and  if  the  judgment-roll  were  silent,  the  pre- 
sumption that  the  court  had  some  evidence  to  sustain  it  in 
assuming  jurisdiction  would  be  supported  by  the  facts  in  the 
bill  of  exceptions  above  mentioned,  and  there  is  no  evidence  in 
conflict  with  this.  There  being,  however,  a  recital  in  the 
judgment-roll  that  appellant  appeared  in  both  actions,  and 
uncontradicted  evidence  tending  to  sustain  the  recital  in  the 
bill  of  exceptions,  the  contention  that  the  court  was  without 
jurisdiction  to  render  judgment  in  favor  of  the  Pacifie  Orna- 
mental Decorating  Company  cannot  be  sustained. 

It  is  contended  that  the  complaint  of  the  Pacifio  Orna- 
mental Decorating  Company  does  not  state  a  cause  of  action 
because  it  neither  alleges  that  there  was  anything  due  from 
the  owner  to  the  contractor  at  the  time  the  lien  was  filed, 
nor  that  the  contract  was  for  an  amount  exceeding  $1,000 
and  not  recorded.  No  demurrer  to  the  complaint  was  filed 
and  the  evidence  at  the  trial  disclosed,  and  the  court  found 
that  the  contract  was  to  erect  a  building  for  a  price  exceed- 
ing $1,000,  and  that  the  contract  was  not  recorded.  This  is- 
sue having  been  tried  and  a  general  finding  made  thereon  as 
to  all  the  parties  to  both  actions,  without  objection  by  ap- 
pellant, or  limitation  by  the  court,  it  must  be  presumed  that 
the  trial  was  had  and  the  finding  made  in  support  of  the 
claim  of  the  decorating  company.  It  is,  therefore,  too  late 
to  object  to  the  absence  of  this  allegation,  if  necessary  (which 
we  are  not  to  be  understood  as  holding),  at  this  time.  It  is 
conceded  that  if  it  had  been  alleged  that  there  was  a  con- 
tract for  an  amount  exceeding  $1,000  which  was  not  recorded^ 
it  would  have  been  unnecessary  to  allege  there  was  anything 
due  on  the  contract  in  order  to  bind  the  owner. 

The  finding  of  the  trial  court  that  appellant  did  not  post 
notices  under  section  1192  within  three  days  after  he  had  ob- 
tained knowledge  of  the  intended  construction  of  the  build- 
ing thereon,  and  not  within  three  days  after  he  obtained 
knowledge  of  the  actual  work  of  construction,  etc.,  is  ren- 
dered immaterial  by  the  other  finding  that  the  corporation 
lessee  was  the  mere  agent  of  the  owner  of  the  land  in  the 
erection  and  construction  of  the  building,  and  that  such  an 
owner  was  not  entitled  to  give  the  notice  under  section  1192, 
Code  of  Civil  Procedure.    No  other  inference  could  well  be 
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drawn  from  the  evidence  than  that  Qager  had  full  knowledge 
of,  and  participated  in,  all  the  acts  of  the  corporation,  either 
in  person  or  by  representative.  He  had  knowledge  of  the  in- 
tention to  build  as  early  as  there  was  such  an  intention,  and 
the  lease  was  given  to  the  defendant  corporation  and  the 
corporation  was  formed  for  the  purpose  of  erecting  the  build- 
xng  in  question.  We  do  not  understand  that  the  law  gives 
to  an  owner  two  periods  at  which  he  may  give  the  notice 
provided  by  section  1192.  If  he  has  knowledge  of  the  in- 
tention to  build,  he  must  act  on  that  knowledge,  and  at  once 
(within  three  days)  post  the  notice  that  all  materialmen, 
artisans  and  laborers  may  know  that  he  will  not  be  respon- 
sible. If  he  has  no  knowledge  of  the  intention  upon  which 
to  act,  he  must  move  with  like  promptness  upon  obtaining 
knowledge  of  the  construction.  As  above  said,  however,  this 
is  rendered  immaterial,  as  the  evidence  justifies  the  finding 
that  Gager  was  himself  merely  using  the  corporation  as  an 
Instrument  to  carry  out  the  venture  in  which  that  body  was 
engaged 

We  do  not  think  the  latter  finding  is  inconsistent  with  the 
pleadings.  It  is  true  that  it  was  both  alleged  and  stipulated 
that  Gager  was  the  owner  of  the  premises,  and  that  the  amuse- 
ment company  was  the  lessee,  but  neither  the  ownership  of 
the  former  nor  the  holding  of  the  lease  by  the  latter  pre- 
vented the  latter  from  acting  as  the  agent  of  the  former  in 
constructing  the  building.  If  it  were  alleged  that  Gager 
was  the  owner  and  the  evidence  disclosed  that  the  work  was 
done  in  the  name  of  a  corporation  which  he  organized  and 
controlled  and  through  which  he  acted,  a  finding  that  he 
acted  through  such  corporation  as  his  agent  would  be  sus- 
tained. {Shorb  V.  Beaudry,  56  Cal.  446;  Cornell  v.  Corhin, 
64  Cal.  197,  [30  Pac.  629] ;  Hunt  v.  Davis,  135  Cal.  31,  [66 
Pac.  957].) 

Judgment  and  order  affirmed. 

AUen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  9,  1910,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  9,  1910. 
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[CiT.  No.  752.    Seeond  AppeUato  DlBtrict.— >Mare1i  10,  1010.] 

HARRY  H.  MORGAN,  AppeUant,  v.  LOS  ANGELES  PA- 
CIFIC COMPANY,  a  Corporation,  Respondent. 

Action  iob  Nxougbngs — Yxrdiot  voe  PiAmnrF  —  Ordib  GBAiraiM« 
Nkw  Trial — Inbuitioixnot  of  Evidknoi — ^ArriBMANCE. — ^In  an 
action  to  reeover  damages  for  alleged  aegligenee,  in  whieh  a  ver- 
dict was  rendered  for  the  plaintiif,  an  order  granting  a  new  trial 
for  insufficiency  of  the  evidenee  to  sustain  the  Terdict  will  be  af- 
firmed under  the  rules  applicable  to  the  action  of  the  trial  court 
upon  aU  matters  pertaining  to  the  weight  of  OTidence  and  the 
credibility  of  witnesses. 

Id. — DuTT  OF  Trial  Court  DisnKoniBHXD. — There  is  an  obvious  dis- 
tinction between  the  duty  of  the  trial  court  and  the  duty  of  the 
appellate  court  with  respect  to  the  decision  of  questions  of  fact  on  a 
motion  for  a  new  trial.  The  trial  court  cannot  rest  upon  a  eon- 
fiiet  of  the  eyidence,  but  must  weigh  and  consider  the  evidence 
for  both  parties,  and  determine  for  itself  the  just  conclusion  to 
be  drawn  from  it.  Where  the  decision  is  against  the  weight  of 
the  evidence,  it  is  the  duty  of  the  trial  court  to  grant  a  new 
triaL 

Id. — ^BxviEW  OF  Oroib  Grantino  Nrw  Trial — ^Discrxtion. — ^Where  the 
trial  court  has  discharged  its  duty  to  grant  a  new  trial,  for  insuf- 
ficiency of  the  evidenee,  its  order  wiU  not  be  reversed  upon  ap- 
peal, unless  it  appears  that  there  has  been  an  abuse  of  the  sound 
legal  discretion  which  the  trial  court  is  presumed  to  exercise  in 
granting  a  new  trial.  It  is  only  in  rare  instances  and  on  very 
strong  grounds  that  the  appellate  court  will  set  aside  an  order 
granting  a  new  triaL 

lb. — Passenger  Biding  Outside  of  Cab — Injury  from  Passing  Cab 
— ^Assumption  of  Bisk — Mixed  Inference  of  Fact  and  Law. — 
A  passenger  riding  on  the  outside  of  an  electric  car  near  the  track 
on  which  other  cars  were  passing  Hissumed  aU  the  risks  of  riding 
where  he  did  which  the  facts  of  the  case  disclosed  were  incurred 
by  him.  Such  assumption  of  risk  is  a  mixed  inference  of  fact  and 
law,  and  not  a  mere  conclusion  of  law. 

fi>. — Construction  of  Language  of  Trial  Judge — ^"Assumed  Bisk.** 
The  language  used  by  the  trial  judge  in  passing  upon  the  motion 
for  a  new  trial,  "that  plaintiff  assumed  the  risk  in  riding  where 
he  did,"  must  be  construed  so  as  to  support  the  court's  action,  and 
not  as  declaring  that  assumption  as  a  mere  conclusion  of  law. 
Taking  the  most  favorable  view  of  the  evidence  in  support  of  the 
order,  no  risk  due  to  a  defective  rail  or  to  a  lurch  of  the  car  was 
referred  to  in  using  such  language. 
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Id. — ^iNsrauonoNs  Ain>  Evidencb  to  bx  Considxbsd  bt  Juimse.— For 
the  poTpote  of  passuig  upon  the  motion  for  a  new  trial,  the  trial 
judge  must  consider  the  instructions  given  to  the  jurj  and  all  eyi- 
denee  reeeived  without  objection,  whether  competent  or  not;  and 
he  mnst  determine  the  sufficiency  of  the  evidence  to  sustain  the 
▼erdict^  in  the  Ught  of  the  same  facts  and  law  that  were  before 
the  jury. 

Id. — Safitt-bab  not  Bbquibxd  bt  IiAW — Oob&bgt  Inbtbuotion. — ^The 
eourt  correctly  instructed  the  jury  that  there  was  no  law  requiring 
the  defendant  to  maintain  a  safety-bar  on  the  side  of  the  ear  on 
which  plaintiif  was  riding. 

Id. — Absxncx  of  Safbtt-bab  not  Nbouobngb  Pkb  Sb. — It  was  not 
negligence  per  ge  not  to  have  a  safety-bar  on  either  side  of  the 
car. 

Id. — Pbovingb  of  Jvky — Neouoencb  as  to  8afxtt-bab  a  Qttxstion  of 
Fact. — The  instruction  given  as  to  the  law  did  not  preclude  the 
plaintiff  from  showing  or  the  jury  from  considering  whether  or 
not  it  was  negligence  upon  the  part  of  the  defendant  not  to  pro- 
vide a  safety-bar  under  such  eireumstances  as  existed  here. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County,  granting  a  new  trial.  Walter  Bordwell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jones  &  Drake,  and  E.  B.  Drake,  for  Appellant 

John  D.  Pope,  J.  W.  McKinley,  Qumey  E.  Newlin,  and 
Roy  V.  Beppy,  for  Eespondent 

TAG6ART,  J. — ^Action  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  a  passenger  upon  an  elec- 
tric car  of  the  defendant,  which  was  being  operated  in  the 
city  of  Los  Angeles.  The  verdict  of  the  jury  was  for  plain- 
tiff for  $5,000,  and  the  superior  court  granted  a  motion  by 
defendant  for  a  new  trial  upon  the  ground  of  insufficiency 
of  the  evidence  to  sustain  the  verdict  This  appeal  ia  from 
that  order. 

Several  other  grounds  of  motion  are  stated  in  the  notice 
of  intention,  and  it  appears  to  be  conceded  by  appellant  that 
if  the  ruling  of  the  trial  court  can  be  sustained  upon  any  of 
the  grounds  stated  in  the  notice,  its  order  must  be  affirmed. 
We  think,  however,  that  under  the  rules  applicable  to  the 
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action  of  the  trial  court  upon  all  matters  relating  to  the 
weight  of  evidence  and  credibility  of  witnesses,  the  order  of 
the  superior  court  must  be  sustained  on  the  ground  therein 
stated.  There  is  a  clear  and  obvious  distinction  between  the 
duty  of  a  trial  court  and  the  duty  of  an  appellate  court  with 
respect  to  the  decision  of  such  questions  on  a  motion  for  a 
new  trial.  The  trial  court  cannot  rest  upon  a  conflict  in  the 
evidence,  but  must  weigh  and  consider  the  evidence  for  both 
parties  and  determine  for  itself  the  just  conclusion  to  be 
drawn  from  it.  Where  the  decision  is  against  the  weight 
of  the  evidence,  it  is  the  duty  of  that  court  to  grant  a  new 
trial.  In  considering  the  question  upon  the  motion,  the  trial 
judge  must  act  upon  his  own  judgment  as  to  the  effect  of 
the  evidence.  In  an  action  tried  by  a  jury,  the  parties  are 
entitled  to  the  judgment  of  the  jury  in  rendering  a  verdict 
in  the  first  instance ;  but  upon  a  motion  for  a  new  trial  they 
are  equally  entitled  to  the  independent  judgment  of  the  judg^ 
as  to  whether  such  verdict  is  supported  by  the  evidence. 
{Oreen  v.  Smile,  145  Cal.  96,  [78  Pac.  337].)  The  trial 
court  having  discharged  this  duty  (which  duty,  says  the  su- 
preme court,  judges  of  the  superior  court  are  generally  only 
too  reluctant  to  perform),  and  made  its  order  granting  a 
new  trial  on  this  ground,  that  order  will  not  be  reversed  by 
an  appellate  court,  unless  it  appears  that  there  has  been  a 
manifest  abuse  of  the  sound  legal  discretion  which  the  trial 
court  is  presumed  to  exercise  in  passing  upon  such  a  motion. 
(Pico  Y.  Cohn,  67  Cal.  258,  [7  Pac.  680].)  ''It  is  only  in 
rare  instances  and  upon  very  strong  grounds  that  the  su- 
preme court  will  set  aside  an  order  granting  a  new  trial." 
(Quinn  v.  Kenyan,  22  Cal.  82.) 

Plaintiff  left  the  business  part  of  the  city  of  Los  Angeles 
on  one  of  defendant's  regularly  operated  street-cars  to  go  to 
his  home  in  the  residence  district  of  the  city,  about  the  hour 
of  5  o'clock  in  the  afternoon.  When  he  attempted  to  board 
it  he  found  the  car  was  ''jammed"  and  he  could  not  get  in 
the  car  on  the  right-hand  side,  the  proper  side  to  enter.  The 
conductor  said,  '*Some  of  you  fellows  will  have  to  get  off  of 
those  steps;  people  cannot  get  on  and  off,"  so  he  walked 
around  to  the  steps  at  the  rear  of  the  car  on  the  inside  or 
left-hand  side.  According  to  his  own  testimony,  he  stood  on 
the  top  step,  holding  himself  on  by  the  emergency  brake- 
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wheel,  while  others  testified  that  he  was  on  the  bottom  step, 
and  there  was  some  testimony  tending  to  show  that  he  could 
not  reach  the  brake-wheel  from  the  position  in  which  he  stood ; 
one  witness  stating  that  he  was  holding  on  by  hooking  his 
arm  around  the  post.  The  car  upon  which  he  was  riding 
was  a  wide  one,  being  eight  feet  six  inches  across,  while  from 
tip  to  tip  of  the  projecting  steps  it  was  nine  feet  and  nine 
inches.  The  double  tracks  upon  which  the  cars  on  this  line 
were  operated  were  of  three  feet  six  inch  gauge  and  ten  feet 
from  center  to  center,  thus  leaving  but  three  inches  clear  be- 
tween the  steps  of  passing  cars.  The  distance  of  eighteen 
inches  between  the  bodies  of  passing  cars  was  also  further 
reduced  by  the  projection  of  the  handle  bars  from  each  of 
them  a  distance  of  two  and  five-eighths  inches.  There  was 
no  safety-bar  across  the  entrance  to  the  car  upon  the  steps 
of  which  plaintiff  stood,  and  this  is  also  alleged  to  be  an  act 
of  n^ligence  upon  defendant's  part  which  contributed  to 
plaintiff's  injury.  The  trial  court  instructed  the  jury  that 
there  was  no  law  requiring  the  defendant  to  have  a  safety- 
bar  at  such  a  place,  and  one  of  the  witnesses  who  stood  upon 
the  steps  with  the  plaintiff  testified,  in  effect,  that  if  there 
had  been  one,  it  would  only  have  rendered  the  position  of  a 
person  standing  on  the  top  step  the  more  dangerous,  as  it 
would  have  prevented  him  from  getting  his  body  inside  the 
line  of  the  car. 

In  the  position  described  the  plaintiff  rode  quite  a  dis- 
tance without  mishap,  quite  a  number  of  cars  being  passed 
on  the  other  track  during  this  time,  but  when  about  a  mile 
and  a  half  from  where  he  boarded  the  car  he  was  struck  by 
the  projecting  handle-bar  of  another  car  of  defendant  going 
in  the  opposite  direction,  and  thrown  from  his  place  on  the 
step  to  the  ground,  the  force  of  the  collision  wrenching  loose 
the  handle-bar  which  struck  him  and  precipitating  that  to 
the  ground  also.  Plaintiff  was  badly  injured,  was  in  the  hos^ 
pital  for  nine  weeks,  and  from  the  character  of  his  injuries 
the  verdict  could  not  well  be  attacked  on  the  ground  that  it 
was  excessive.  The  negligence  mainly  relied  upon  by  plain- 
tiff is  alleged  to  be  the  unsafe  and  defective  condition  of  the 
defendant's  roadbed  at  this  point,  which  caused  the  car  on 
which  plaintiff  was  riding  to  give  a  sudden  lurch  or  jerk  to 
the  side,  thus  throwing  plaintiff's  body  out  and  causing  his 
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head  to  project  beyond  the  side  of  the  ear  at  the  moment 
the  other  car  was  passing. 

Plaintiff's  own  testimony  located  him  as  standing  upon  the 
top  step  with  his  head  inside  the  line  of  the  body  of  the  car 
until  the  lurch  or  jerk  threw  him  against  the  projecting  bar. 
There  was  other  evidence  to  sustain  this  view,  as  there  was 
to  support  the  theory  of  plaintiff  that  there  was  a  lurch  or 
sudden  jerk  of  the  car  such  as  might  have  been  caused  by  a 
defect  in  the  rail.  There  was,  however,  no  direct  evidence 
of  any  particular  defect  or  loose  rail  at  the  place  of  the  ac- 
eident  at  the  time  of  the  accident;  there  being,  however, 
evidence  as  to  the  crooked  condition  of  the  track  at  other 
times  when  excavations  were  made  to  repair  or  relay  the  rails. 
Some  of  the  other  passengers  who  were  on  the  car  did  not 
notice  any  such  motion,  and  still  others  stated  that  there 
was  no  such  swaying  or  rocking  motion  as  would  have  been 
produced  by  a  defect  in  the  track,  but  merely  the  jerk  caused 
l^  plaintiff  coming  in  contact  with  the  other  car. 

Appellant,  however,  quotes  the  language  of  the  trial  court 
in  granting  the  motion  to  show  that  the  order  was  made  "be- 
cause the  plaintiff  assumed  all  the  risk  in  riding  where  he 
did,"  and  contends  that  it  was  the  evidence  upon  the  issue 
of  contributory  negligence  which  the  learned  judge,  who  tried 
the  cause,  construed  to  support  the  order  made.  If  it  were 
necessary  for  us  in  considering  the  order  before  us  to  read 
this  language  of  the  trial  judge  into  it,  we  would  still  be 
bound  to  interpret  the  language  in  support  of  the  court's 
action.  It  could  not  be  said  that  the  evidence  in  the  record 
would  justify  this  court  in  saying  as  a  matter  of  law  that 
the  plaintiff  did  not  assume  all  the  risks  in  riding  where  he 
did,  and  it  is  not  necessary  that  we  should  assume  for  the 
purpose  of  this  appeal  that  the  declaration  of  the  trial  court 
that  he  did  was  a  conclusion  of  law  alone.  At  most,  it  was 
a  mixed  inference  of  fact  and  law,  and  in  considering  the 
court's  language  we  must  so  regard  it.  So  considered,  it 
would  mean  only  that  the  plaintiff  assumed  all  the  risks  of 
riding  where  he  did  which  the  facts  of  the  case  disclosed  were 
incurred  by  him.  Thus  the  question  of  reconciling  the  con- 
flicting testimony  above  mentioned  would  be  before  us,  and, 
taking  the  most  favorable  view  of  the  evidence  in  support  of 
the  order,  there  was  no  risk  due  to  a  defective  rail  or  sway- 
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ing  or  lurch  of  the  car  from  such  a  cause,  referred  to  by  the 
trial  court  when  it  said  the  plaintiff  assumed  all  the  risks  in 
riding  where  he  did. 

For  the  purpose  of  passing  upon  the  motion  for  a  new  trial 
the  trial  court  was  bound  to  assume  the  instructions  given 
by  it  to  correctly  declare  the  law,  as  well  as  to  consider  all 
testimony  introduced  without  objection,  whether  competent 
or  not.  {Williams  v.  Hawley,  144  Cal.  102,  [77  Pac.  762].) 
In  other  words,  the  law  given  to  the  jury  by  the  court  and 
the  evidence  which  the  court  permitted  the  jury  to  hear  con- 
stitute the  law  and  evidence  which  must  be  considered  by 
the  court  upon  a  motion  for  a  new  trial.  The  trial  judge 
must  determine  the  sufSciency  of  the  evidence  to  sustain  the 
verdict  in  the  light  of  the  same  facts  and  law  that  were  be- 
fore the  jury.  The  instruction  of  the  trial  court  that ' '  there 
is  no  law  requiring  the  defendant  to  place  and  keep  in  place 
a  safety-bar  on  the  side  of  the  car  on  which  plaintiff  was 
riding  at  the  time  of  the  accident  which  resulte<l  in  his  in- 
juries,'' is,  therefore,  not  before  us  on  this  appeal,  except 
for  the  purpose  indicated. 

Treating  this  question  as  one  of  those  which  we  are  called 
upon  to  determine  for  the  purposes  of  a  new  trial  (Code  Civ. 
Proc.,  see.  53),  we  are  of  opinion  that  the  instruction,  as  far 
as  it  went,  correctly  stated  the  law.  There  is  neither  statute 
nor  ordinance,  nor,  as  we  are  advised,  legal  precedent,  re- 
quiring the  defendant  to  place  and  keep  in  place  a  safety- 
bar,  either  in  the  entrance  where  plaintiff  was  riding,  or  in 
entrances  of  this  class  generally.  The  instruction  did  not 
preclude  the  plaintiff  from  showing,  or  the  jury  from  con- 
sidering, whether  or  not  it  was  negligence  upon  the  part  of  de- 
fendant not  to  provide  a  safety-bar  under  such  circumstances 
aa  existed  here.  An  appropriate  instruction  in  this  regard 
would  no  doubt  have  been  given  by  the  court  had  it  been  re- 
quested, but  the  trial  court  would  not  have  been  justified  in 
saying  as  a  matter  of  law  that  the  absence  of  the  safety-bar 
in  this  case  was  negligence  per  se. 

The  order  granting  the  new  trial  is  affirmed* 

Allen,  P.  J.y  and  Shaw,  J.,  concurred. 

It  0«L  App.- 
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[CiT.  No.  755.    Second  Appellate  Difltriet.— March  10,  1910.] 

CHARLES  SCHINDLER,  Appellant,  v.  C.  C.  YOUNG  et 

al.,  Respondents. 

Stkest  Assessment  —  Fobbclosubs  —  Sufficienot  of  Coicplaint  — 
Specifications  in  Contbagt  not  Ingbeasino  Gontbactob's  Liabil- 
iTT.^In  an  action  to  foreclose  a  street  assessmenty  specifications 
in  the  contract  pleaded  that  "the  contractor  will  be  required  to 
observe  all  the  ordinances  of  the  board  of  trustees  in  relation  to 
the  obstruction  of  the  streets,  keeping  open  passageways  and  pro- 
tecting the  same  where  thej  are  exposed  and  would  be  dangerous 
to  public  travel,  and  he  will  be  held  responsible  for  all  damages 
the  city  may  have  to  pay  in  consequence  of  his  failure  to  protect 
the  public  from  injury/'  impose  no  additional  burdens  upon  the 
contractor,  and  do  not  affect  the  sufficiency  of  the  complaint  of 
the  contractor  to  foreclose  the  assessment,  and  a  demurrer  thereto 
was  improperly  overruled. 

Id. — ^Natubs  of  Pbovision. — Such  provision,  while  having  no  proper 
place  in  the  specifications,  is  dearly  distinguishable  from  those 
which  have  been  held  invalid  in  increasing  the  burdens  of  the 
contractor.  It  does  not  contemplate  any  obligation  devolving  upon 
the  contractor  after  the  completion  and  acceptance  of  the  work; 
and  his  obligations  were  not  increased  by  requiring  him  to  take 
measures  under  an  ordinance  applicable  to  all  persons  for  the 
protection  of  the  public  from  dangers  incident  to  exposed  and 
unprotected  obstructions  in  the  highways.  Nor  could  the  city 
be  liable  to  pay  damages  by  reason  of  a  defective  street,  nor  by 
the  contractor's  neglect  of  duty  in  that  respect,  nor  on  account  of 
his  negligence  in  failing  to  observe  the  ordinances. 

Id. — Cost  of  Wobk  not  Ingbeased  to  Dbtbiment  of  Pbopebtt  Owneb. 
Such  being  the  nature  of  the  provision,  no  ground  exists  for  pre- 
suming that  by  reason  of  such  specifications,  the  cost  of  the  work 
was  increased  to  the  detriment  of  the  property  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Orange 
County.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  C.  Spencer,  for  Appellant 

P.  O.  Daniel,  for  C.  C.  Young,  Respondent 

SHAW,  J. — Action  to  recover  the  amount  of  an  as»*ss- 
ment  levied  for  street  improvement  against  a  lot  owned  by 
defendant  C.  C.  Young. 
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Defendant  interposed  a  demurrer  upon  the  ground  that  the 
second  amended  complaint  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  sustained  the  de- 
murrer and  denied  plaintiff's  right  to  further  amend,  stat- 
ing as  a  reason  for  such  denial  that  it  satisfactorily  appeared 
to  the  court  that  plaintiff  could  not  amend  his  complaint  so 
as  to  state  a  cause  of  action.  Judgment  was  thereupon  ren- 
dered for  defendant,  from  which  plaintiff  prosecutes  this  ap- 
peaL 

We  regret  that  respondent  has  not  deemed  the  case  of  suf- 
ficient importance  to  justify  him  in  filing  points  and  authori- 
ties, or  otherwise  attempting  to  aid  the  court  in  arriving  at 
a  decision  upon  the  appeaL  In  the  absence  of  any  sugges- 
tion on  his  part  directing  our  attention  to  other  alleged  de- 
fects in  the  voluminous  complaint,  which,  with  exhibits, 
eovers  some  thirty-five  pages  of  the  transcript,  we  shall  as- 
sume, as  stated  by  appellant,  that  the  chief  ground  upon  which 
the  ruling  of  the  court  was  based  was  a  clause  in  the  specifi- 
cations under  and  in  accordance  with  which  the  proceedings 
were  had  and  taken  and  the  work  required  to  be  done.  This 
clause  is  as  follows:  '^The  contractor  will  be  required  to  ob- 
serve all  the  ordinances  of  the  board  of  trustees  in  relation 
to  the  obstruction  of  streets,  keeping  open  passageways  and 
protecting  the  same  where  they  are  exposed  and  would  be 
dangerous  to  public  travel,  and  he  will  be  held  responsible 
for  all  damages  the  city  may  have  to  pay  in  consequence  of 
his  failure  to  protect  the  public  from  injury.'* 

The  court,  no  doubt,  had  in  view  the  principle  applied  in 
Bravm  v.  Jenks,  98  CaL  10,  [32  Pac.  701] ,  Blochman  v. 
Spreckels,  135  Cal.  662,  [67  Pac.  1061],  and  like  cases.  In 
the  former  case,  the  specifications  required  the  contractor  to 
give  a  bond  with  sureties  conditioned  for  the  keeping  of  the 
street  so  improved  in  thorough  repair  for  a  period  of  five 
years  from  the  completion  of  the  contract.  It  was  not  only 
held  that  requiring  the  bond  was  unauthorized,  but  that  such 
requirement  changes  and  may  increase  the  burdens  of  the 
property  owner  in  that  the  contractor  must  charge  a  higher 
price  for  the  work  by  reason  of  having  to  keep  the  street  in 
repair.  Clearly,  its  effect  was  to  impose  a  duty  upon  the 
contractor  other  than  that  which  the  law  imposed  and  as  to 
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which  there  was  no  authority  in  law  for  the  creation  of  con- 
tractual relatioDS. 

The  specifications  in  Blochman  ▼.  SpreckeU  contained  the 
following  provisions:  ''The  contractor  shall  keep  good  and 
sufficient  guards  around  said  improvements,  by  fence  or  other- 
wise, to  prevent  accident,  and  shall  hang  thereon  lights,  to 
bum  from  dusk  until  daylight;  and  the  contractor  shall  hold 
the  city  harmless  for  any  and  all  suits  for  damages  arising 
out  of  the  construction  of  said  improvements.  The  contrac- 
tor shall,  when  required  to  do  so  by  the  superintendent  of 
streets,  remove  from  the  work  any  overseer,  laborer,  or  other 
person,  who  shall  refuse  or  neglect  to  obey  the  said  super- 
intendent in  anything  relating  to  the  work,  or  who  shall  per- 
form his  work  in  a  manner  contrary  to  these  specifications 
or  be  found  incompetent  or  unfaithful.  All  loss  or  damage 
arising  from  the  nature  of  the  work  to  be  done  under  these 
specifications  shall  be  sustained  by  the  contractor.''  The 
court  in  denying  a  recovery  based  its  conclusions  solely  upon 
the  provision  requiring  the  contractor  to  sustain  all  loss  or 
damage,  which  it  is  held  contemplated  any  damage  which 
might  subsequently  result  from  the  nature  of  the  improve^ 
ntent.  It  was  further  held  that  the  contractual  assumption 
of  such  liability  was  unauthorized,  and  its  effect  was  to  in- 
crease the  burdens  imposed  upon  the  property  owner.  As  to 
the  other  provisions  contained  in  the  specifications,  it  was  in- 
timated a  fair  interpretation  would  warrant  holding  them 
all  to  relate  to  damage  during  the  progress  of  the  work  and 
before  the  city  had  accepted  it. 

In  the  case  at  bar  the  provision,  while  it  had  no  proper 
place  in  the  specifications,  is  clearly  distinguishable  from 
those  discussed  in  the  above  and  like  cases.  It  does  not  con- 
template any  obligation  devolving  upon  the  contractor  after 
the  completion  and  acceptance  of  the  work.  Under  the  con- 
tract he  assumes  no  duty  other  than  that  which  is  imposed 
by  law  or  the  city  ordinances.  His  obligations  were  not  in- 
creased by  the  contract  requiring  him  to  take  measures  pre- 
scribed by  ordinance  applicable  to  all  persons  for  the  protec- 
tion of  the  public  from  dangers  incident  to  exposed  and 
unprotected  obstructions  in  the  public  highways.  The  specifi- 
cations imposed  no  additional  burdens  in  this  respect.  So, 
too,  the  contractor  in  prosecuting  the  work  was  liable  for 
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damages  to  persons  who  might  receive  personal  injuries  b/ 
reason  of  his  negligence  in  failing  to  observe  proper  precaa- 
tions  to  protect  the  public,  but  we  know  of  no  provision  of 
law  in  this  state  under  which  the  city  could  be  required  to 
pay  damages  to  one  injured  in  consequence  of  a  defective 
street  {Arnold  v.  City  of  San  Jose,  81  Cal.  619,  [22  Pac. 
877] ;  Chope  v.  City  of  Eureka,7S  Cal.  588,  [12  Am.  St.  Rep. 
113,  21  Pac  364]),  or  the  fact  of  the  contractor  neglecting  a 
duty  thus  enjoined  upon  him.  As  the  city  could  in  no 
event  be  required  to  pay  damages  on  account  of  the  con- 
tractor's negligence  in  failing  to  observe  the  ordinances,  the 
requirement  imposed  no  new  or  additional  obligation  upon 
him.  It  is,  therefore,  apparent  that  the  agreement  on  the 
part  of  the  contractor  to  do  that  which  the  law,  in  the 
absence  of  a  contract,  required  him  to  do,  though  not  under 
the  law  a  subject  of  contract,  and  hence  unauthorized,  added 
nothing  to  his  duties,  obligations  or  liabilities.  This  being 
true,  it  would  seem  clear  that  no  ground  exists  for  presuming 
that,  by  reason  of  such  specification,  the  cost  of  the  work 
was  increased  to  the  detriment  of  the  property  owner.  And 
since  his  burdens  were  not  increased,  the  case  is  not  brought 
within  the  principle  announced  in  the  cases  hereinbefore 
cited. 

The  court  erred  in  sustaining  the  general  demurrer. 

The  court  also  sustained  the  demurrer  interposed  upon  the 
ground  that  the  complaint  was  ambiguous.  An  examination 
of  the  complaint  discloses  that,  whatever  uncertainty  may 
exist  therein,  it  is  not  obnoxious  to  demurrer  on  the  ground 
of  ambiguity. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  overrule  the  general  demurrer  and  permit  plaintiff 
to  make  such  amendment  to  his  complaint  as  he  may  be 
advised. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[CiT.  No.  764.    Seeond  App«IIato  Distriet.— Mareli  10,  1010.] 

HUGHES  MANUPACTUEING  &  LUMBER  COMPANY,  a 
Corporation,  Appellant,  v.  FRED  E.  WILCOX,  Re- 
spondent. 

GoBPOBATioNs — Statutobt  LumuTT  OF  Stogkholdek. — The  statutory 
liabilitj  of  a  stockholder  of  a  corporation  ib  not  based  merelj 
npon  his  proportion  of  the  issued  stock  of  the  corporation,  bnt 
rests  upon  the  proportion  which  the  whole  number  of  shares  of 
stock  subscribed  and  paid  for  by  him,  whether  issued  or  not,  bears 
to  the  whole  number  of  shares  of  stock  subscribed  and  paid  for 
by  other  stockholders,  whether  issued  or  not  at  the  time  when  the 
debt  sued  upon  was  created. 

Id. — Subscription  and  Paymknt  fob  Unissuxd  Stock — ^Bonus — ^Ex* 
xcuTSD  Agbxemxnt — OwNKBSHiP  OF  Stock. — ^Whers  the  directors 
•f  the  corporation  authorized  the  whole  of  the  unissued  stock  to 
be  subscribed  and  paid  for  by  the  stockholders,  and  agreed  to  a  bonus 
of  bonds,  for  which  notes  were  afterward  substituted  by  an  executed 
agreement,  and  the  whole  of  the  stock  was  thus  subscribed  and 
paid  for,  and  the  subscription  was  deposited  with  the  secretary 
for  which  the  notes  of  the  corporation  were  receiTod,  and  the  whole 
transaction  was  ratified  by  the  directors,  the  subscribers  became 
owners  of  the  stock  so  subscribed  and  paid  for,  by  such  executed 
agreement. 

Id. — MoDK  OF  Becoming  Stockholdkb — Inpobmal  Oontbact — ^Bonds 
Waived. — No  formal  contract  is  required  to  constitute  one  a  stock- 
holder in  a  corporation.  Any  agreement  by  which  a  person  shows 
his  intention  to  become  a  stockholder  is  sufficient.  In  this  case, 
if  the  original  agreement  be  disregarded,  payment  for  the  stock 
and  the  voluntary  acceptance  of  tiie  bonds  agreed  upon  in  the 
form  of  notes  executed  and  delivered  by  the  corporation  was  clearly 
sufficient  to  constitute  the  defendant  and  his  associates  owners  of 
the  shares  of  stock  to  the  extent  of  their  respective  subscriptions. 
The  original  condition  for  issuance  of  bonds  was  waived  by  the 
voluntary  acceptance  of  the  notes  in  lieu  thereof. 

Id. — ^Absence  of  Entbt  of  Hubscbibed  Shabes  upon  Books — Owneb- 
SHiP  NOT  Affected. — The  absence  of  the  entry  of  the  subscribod 
shares  of  stock  formally  upon  the  books  of  the  corporation  does 
not  aifect  the  ownership  of  the  paid-up  shares. 

Id. — Statutobt  Liability  not  Oonfinxd  to  Issued  Shabes. — ^The 
statutory  liability  of  the  stockholders  of  a  corporation  does  not  de- 
pend upon  the  shares  of  stock  being  formally  recorded  in  the  name 
of  the  owners.  Such  a  position  is  contrary  to  section  3  of  article 
XII  of   the  state   constitution,   and   to   section   322   of   the   Civil 
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Code,  neither  of  which  limits  the  liability  of  Btockholders  to  those 
who  appear  on  the  books  of  the  corporation  to  be  such  but  include 
every  equitable  owner  of  stock. 

Id. — Failuhx  of  Cobporation  to  Pxbfosm  Dutt  to  Issttx  Shakes — 
Absxngx  of  Dutt  of  Ownxe. — The  failure  of  the  corporation  to 
perform  its  duty  to  issue  the  shares  paid  for  cannot  be  imputed 
to  the  owner  of  the  stock,  who  has  the  right  to  assume  that  the 
proper  book  entries  are  made.  No  duty  devolves  upon  the  pur- 
chaser of  stock  from  the  corporation  to  see  that  not  only  his  name, 
but  the  names  of  all  other  purchasers,  together  with  the  number  of 
shares  owned  by  them  respectively,  are  entered  in  the  books  of  tha 
corporation. 

Id. — ^Absence  of  Estoppel — ^Liabiutt  Unaffected. — In  the  absence  of 
facts  constituting  an  estoppel,  the  liability  of  a  stockholder  is  ub- 
aifected  by  the  neglect  of  duty  of  the  corporation  to  enter  his  name 
upon  its  books. 

Id.— GoNSTBucnoN  of  Statute  —  "ST0CKH0ii)EB"  om  "Owheb." — ^The 
term  "stockholder"  or  "owner,"  as  used  in  the  statute,  is  not  con- 
fined to  one  who  appears  upon  the  books  of  the  corporation  as 
such,  but  to  the  real  owner,  notwithstanding  the  fact  that  the  stock 
as  shown  on  the  books  appears  in  the  name  of  another.  The  ap- 
parent book  owner  may  be  also  required  to  respond  to  a  creditor, 
but  his  liability  is  based  not  upon  ownership,  but  upon  estoppel  to 
deny  ownership. 

Id. — BRIGHT  OF  Owner  to  Pbotect  Hihself  fbom  Lubujtt. — It  being 
true  that  the  creditor  of  a  corporation  may  pursue  the  real  owner 
of  stock  upon  his  statutory  liability,  the  converse  must  also  be 
true,  that  the  real  owner  has  the  right  to  protect  himself  from 
statutory  liability  by  showing  the  real  ownership  of  shares  of 
stock  not  appearing  upon  the  books  of  the  corporation  in  addition 
to  those  so  appearing  as  a  true  basis  upon  which  to  diminish  his 
liability. 

iDi — Issuance  of  Shares  Ihhatebul. — Issuance  of  certificates  of 
stock  for  stock  subscribed  and  paid  for  is  not  necessary  to  consti- 
tute one  a  stockholder  or  owner  of  shares  in  a  corporation. 

Id. — Failure  of  Minutes  of  Cobporation  to  Show  Action  of  Board 
— Pabol  Evidencs. — It  is  immaterial  that  the  minutes  of  the  cor- 
poration failed  to  disclose  the  action  of  the  board.  At  most,  the 
minutes  of  the  proceedings  of  the  board  are  prima  facie  evidence 
only  of  its  acts.  In  the  absence  of  a  minute  entry  of  its  proceed- 
ings, they  may  be  proved  by  parol  evidence. 

Id. — Agbeed  Statement  of  Facts. — It  is  sufficient  that  the  agreed 
statement  of  facts  upon  which  the  case  was  submitted  shows  that 
the  total  amount  of  the  capital  stock  of  the  corporation  was  sub- 
scribed and  paid  for,  when  the  indebtedness  sued  upon  was  con- 
tracted, and  that  defendant  owned  135  shares  out  of  the  $100,000, 
instead  of  105/530  of  issued  stock  on^  as  claimed  by  appellant. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    George  EL  Button,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  G.  Van  Pelt,  and  Gray,  Barker,  Bowen,  Allen,  Van 
Dyke  &  Jutten,  for  AppeUanl 

W.  S.  Wright,  for  Respondent 

SHAW,  J. — ^This  is  an  action  to  enforce  defendant's  statu- 
tory liability  as  a  stockholder  of  the  Brand  Manufacturing 
Company,  a  corporation,  for  the  value  of  certain  lumber  and 
building  materials  sold  and  delivered  to  said  corporation  by 

plaintiff. 

The  only  point  in  controversy  is  the  extent  of  defendant's 
liability.  Plaintiff  contends  that  at  the  time  of  the  trans^ 
action  had  with  the  Brand  Manufacturing  Company  only  530 
shares  of  its  authorized  capital  stock  of  $100,000  had  been 
issued  or  sold,  of  which  number  defendant  was  the  owner 
of  105  shares  of  the  par  value  of  $100  each,  thus  fixing  the 
defendant's  statutory  liability  at  105/530  of  the  amount  due 
plaintiff  from  the  corporation.  On  the  other  hand,  defend- 
ant contends  that  at  the  time  the  corporation  became  indebted 
to  plaintiff  the  outstanding  and  subscribed  capital  stock  con- 
sisted of  1,000  shares  of  the  par  value  of  $100  each,  of  which 
he  owned  135  shares,  thus  making  the  amount  for  which  he 
was  liable  135/1000  of  such  indebtedness,  instead  of  105/530, 
as  contended  for  by  plaintiff. 

The  court  rendered  judgment  in  accordance  with  the  con- 
tention of  defendant,  from  which  plaintiff  appeals. 

The  case  was  tried  upon  an  agreed  statement  of  facts,  from 
which  it  appears  the  authorized  capital  of  the  corporation 
was  $100,000,  divided  into  1,000  shares  of  the  par  value  of 
$100  each,  and  that  at  the  time  the  indebtedness  was  created, 
to  wit,  January  1,  1907,  the  journal,  ledger  and  stock-book  of 
the  corporation  showed  that  certificates  for  530  shares  of  such 
stock,  and  no  more,  had  been  issued,  and  that  defendant,  as 
shown  by  said  books,  was  the  owner  and  holder  of  105  shares 
thereof,  and  no  more;  that  the  minute-book  of  the  Brand 
Manufacturing  Company  disclosed  that  during  the  sunmier 


March,  1910.]     Hughes  Mfg.  etc.  Co.  v.  Wilooz.  25 

of  1906  the  board  of  directors  discussed  plans  for  disposing 
of  the  unissued  stock  of  the  corporation,  and  at  a  meeting 
of  the  board  held  on  August  29,  1906,  decided  that  all  the 
treasury  stock  should  be  sold,  and  offered  the  same  for  sale 
to  its  stockholders.  On  December  5,  1906,  at  a  meeting  of 
the  board  of  directors,  it  was  proposed  to  create  a  bonded 
indebtedness  of  $50,000,  out  of  which  there  should  be  issued 
to  the  subscribers  for  the  470  shares  of  the  unissued  stock  of 
the  corporation  bonds  in  an  amount  equal  to  the  par  value  of 
the  stock  for  which  they  subscribed;  that  thereupon,  on 
December  8,  1906,  defendant  and  others  agreed  among  them- 
selves in  writing  to  take  the  entire  amount  of  unissued  treas- 
ury stock  of  470  shares  upon  the  terms  and  conditions  of 
said  proposal,  each  subscribing  for  the  number  of  shares  set 
opposite  his  respective  name,  defendant  subscribing  for  thirty 
shares  of  the  stock. 

This  agreement  was  delivered  to  the  secretary  of  the  com- 
pany, and  at  a  meeting  held  on  December  8th,  the  board  of 
directors  agreed  that  the  subscribers,  on  paying  the  money 
under  their  subscriptions,  should  receive  interim  notes  from 
the  company  to  hold  until  the  bonds  could  be  finally  printed 
and  delivered,  but  no  minute  entry  of  this  agreement  appears 
in  the  minute-book.  Defendant  subscribed  for  thirty  shares 
of  the  stock,  and  he  and  the  other  signers  of  the  agreement 
in  due  course  paid  the  amount  of  their  respective  subscrip- 
tions covering  the  entire  470  shares  of  stock,  and  part  of 
them,  including  defendant,  received  the  interim  not-es  re- 
ferred to  covering  the  amount  of  their  respective  subscrip- 
tions, but  no  certificates  of  stock  were  ever  issued.  On  May 
14,  1907,  at  a  meeting  of  the  board  of  directors,  it  was  re* 
solved  that  the  company  go  into  liquidation,  and  at  a  subse- 
quent meeting  of  the  stockholders  of  the  company,  held  on 
May  24,  1907,  at  which  all  of  the  subscribers  of  the  470 
shares  of  stock,  together  with  two-thirds  of  the  old  stock- 
holders, were  present,  it  was  resolved  by  said  stockholders 
that,  instead  of  issuing  the  bonds  authorized  by  the  board  of 
directors  at  the  meeting  held  on  December  5,  1906,  the  presi- 
dent and  secretary  be  authorized  and  directed  to  issue  the 
company's  notes  payable  on  demand  to  such  stockholders  as 
had  not  already  received  notes  to  cover  cash  advanced  by 
them  to  the  company  upon  subscriptions  for  stock  for  which 
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they  had  expected  the  company's  bonds;  the  said  notes  to  be 
dated  as  of  even  date  with  the  dates  on  which  such  sub- 
scribers had  paid  in  the  amounts  of  their  subscriptions  to  the 
stock  of  said  company,  which  notes  were  issued  and  delivered 
in  accordance  with  such  resolution;  and  it  was  further 
unanimously  resolved  that  said  meeting  ratify  and  confirm 
all  the  acts  of  the  board  of  directors  done  subsequent  to  the 
last  stockholders'  meeting.  Subsequently,  the  company  was 
by  its  creditors  thrown  into  bankruptcy,  which  proceedings 
are  still  pending. 

Appellant  contends  that  the  corporation  was  not  a  party 
to  the  agreement  signed  by  defendant  and  others,  who 
**  agreed  together  to  join  in  taking  up  the  treasury  stock  of 
the  corporation,"  upon  the  understanding  that  they  should 
have  a  bonus  in  seven  per  cent  bonds  of  the  corporation. 
Delivery  to  the  secretary  of  tho  company  of  the  agreement 
whereby  the  subscribers  agreed  to  take  the  470  shares  of  stock 
constituted  an  acceptance  of  the  proposal  made  by  the  board 
of  directors.  The  substitution  of  notes  of  the  corporation, 
which  the  subscribers  accepted  in  lieu  of  bonds,  was  to  such 
extent  a  modification  of  the  agreement  by  consent.  As  thus 
modified,  the  contract  was  fully  executed.  No  formal  con- 
tract is  required  to  constitute  one  a  stockholder  in  a  corpora- 
tion. "Any  agreement  by  which  a  person  shows  an  intention 
to  become  a  stockholder  is  sufficient."  (Cook  on  Corpora- 
tions, sec.  52.)  In  this  case,  disregarding  the  agreement,  pay- 
ment for  the  stock  and  voluntary  acceptance  of  the  bonus 
agreed  upon  in  the  form  of  notes  executed  and  delivered 
by  the  corporation  was  clearly  sufficient,  in  the  absence  of 
other  objection,  to  constitute  defendant  and  his  associates 
owners  of  the  shares  of  stock  to  the  extent  of  their  respective 
subscriptions.  Conceding  the  subscription  to  have  been  con- 
ditional upon  the  issuance  of  the  bonds,  as  claimed  by  ap- 
pellant, and  that  without  complying  with  the  condition  the 
corporation  could  not  have  enforced  the  contract,  neverthe- 
less, this  condition  was  waived  by  the  voluntary  acceptance 
of  the  notes  in  lieu  of  the  proposed  bonds. 

No  entry  appears  in  the  books  of  the  corporation  showing 
defendant  to  be  the  holder  of  these  thirty  shares  of  stock 
for  which  he  had  subscribed  and  paid  the  purchase  price 
thereof.    Appellant  contends  that  by  reason  of  this  fact  de- 


March,  1910.]     Hughes  Mfg.  E?rc.  Co.  v.  Wilcox.  27 

fendant  cannot  aa  regards  these  shares  be  deemed  a  stock- 
holder in  the  company ;  in  other  words,  that  we  must  indulge 
in  the  conclusive  presumption  that  the  corporation  complied 
with  the  provisions  of  section  14  of  article  XII  of  the  con- 
stitution, which  requires  that  books  be  kept  by  the  corporation 
wherein  *' shall  be  recorded  the  amount  of  capital  stock  sub- 
scribed and  by  whom,"  together  with  "the  names  of  the  own- 
ers of  its  capital  stock  and  the  amount  owned  by  them  re- 
spectively'';  and  that  the  statutory  liability  of  a  stockholder 
must  be  based  upon  the  ownership  and  amount  of  capital 
stock  subscribed  as  appears  from  the  entries  in  the  books.  We 
find  no  authority  in  support  of  this  position.  It  is  contrary 
to  section  3,  article  XII,  of  the  constitution,  and  in  direct  con- 
flict with  the  provisions  of  section  322  of  the  Civil  Code,  which 
provides:  ''Each  stockholder  of  a  corporation  is  individually 
and  personally  liable  for  such  proportion  of  all  its  debts  and 
liabilities  contracted  or  incurred  during  the  time  he  was  a 
stockholder  as  the  amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital  stock  or  shares  of 
the  corporation.  .  .  .  The  term  'stockholder,'  as  used  in  this 
section,  applies  not  only  to  such  persons  as  appear  by  the 
books  of  the  corporation  to  be  such,  but  also  to  every  equitable 
owner  of  stock,  although  the  same  appears  on  the  books  in  the 
name  of  another."  Neither  section  3  of  article  XII,  nor  said 
section  322,  limits  the  ownership  of  shares  of  stock  to  one 
whose  name  appears  upon  the  books  of  the  corporation  as 
the  owner  thereof.  The  constitution,  section  14,  article  XII, 
imposes  upon  a  corporation  the  duty  of  entering  in  books  kept 
for  that  purpose  the  amount  of  its  subscribed  capital  stock, 
by  whom  subscribed,  the  names  of  the  owners  of  its  stock  and 
number  of  shares  owned  by  them  respectively.  Failure  to 
perform  such  duty  by  the  corporation,  however,  cannot  be 
imputed  to  the  owner  of  the  stock,  who  has  a  right  to  assume 
that  the  proper  book  entries  are  made.  No  duty  devolves 
upon  the  purchaser  of  stock  to  see  that  not  only  his  name, 
but  the  names  of  all  other  purchasers,  together  with  the  num- 
ber of  shares  owned  by  them,  respectively,  are  entered  in  the 
corporate  books.  Hence,  in  the  absence  of  facts  constituting 
an  estoppel — and  none  appears  here — ^his  liability  is  un- 
affected by  such  neglect  of  duty  on  the  part  of  the  corpora- 
tion.   The  term  "stockholder"  or  "owner/'  as  used  in  the 
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statute,  is  not  confined  to  one  who  appears  upon  the  books  of 
the  corporation  as  such,  but  to  the  real  owner,  notwithstand- 
ing the  fact  that  the  stock  as  shown  by  the  books  appears  in 
the  name  of  another.  While  the  latter,  though  not  the 
owner,  may  be  required  to  respond  to  a  creditor  of  the  cor- 
poration, such  liability  is  based,  not  upon  ownership,  but 
upon  grounds  of  estoppel  to  deny  ownership.  (O'Connor  ▼. 
Witherby,  111  Cal.  523,  [44  Pac.  227] ;  Baines  v.  Babcock, 
95  Cal.  581,  [29  Am.  St.  Eep.  158,  27  Pac.  674,  30  Pac. 
776] ;  Abbott  v.  Jack,  136  Cal.  510,  [69  Pac.  257] ;  Hurlburt 
T.  Arthur,  140  Cal.  103,  [98  Am.  St.  Rep.  17,  73  Pac  734].) 
To  hold  that  a  creditor  of  a  corporation  cannot  recover  from 
an  owner  of  stock  upon  a  statutory  liability  because  the  cor- 
poration has  neglected  to  make  the  proper  book  entries  of 
his  holdings,  showing  him  to  be  a  stockholder,  would  nullify 
the  provisions  of  both  the  constitution  and  statute.  This 
being  true,  then,  in  the  absence  of  acts  constituting  an  es- 
toppel, the  converse  of  the  rule  must  likewise  be  truC;  namely, 
that  where  the  corporate  books  fail  to  disclose  an  increased 
subscription  of  stock,  by  reason  of  which  increase  (whether 
his  own  subscription  or  that  of  another,  or  both)  the  stock- 
holder's liability,  as  in  the  case  at  bar,  is  less  than  it  would 
otherwise  be,  he  is  entitled  to  establish  such  fact  and  insist 
upon  his  statutory  liability  being  fixed  upon  such  basis. 

Appellant  has  cited  a  number  of  cases  in  support  of  its 
contention.  An  examination  of  these  cases  will  disclose  the 
fact  that  the  creditor  was  pursuing  one  whose  name  appeared 
upon  the  books  of  the  corporation  as  a  stockholder,  but  who 
denied  liability  upon  the  ground  that  he  was  not  the  owner 
of  the  stock,  and  where  recovery  was  had  it  was  based  upon 
grounds  of  estoppel.  (See  cases  above  cited.)  And  where 
recovery  was  denied  against  one  who  was  not  in  fact  the 
owner,  but  appeared  upon  the  books  to  be  a  stockholder,  it 
was  due  to  a  finding  that  he  was  not  guilty  of  acts,  either  of 
omission  or  commission,  which  would,  as  against  the  creditor 
of  the  corporation,  estop  him  from  denying  ownership. 
{Welch  V.  Gillelen,  147  Cal.  571,  [82  Pac.  248];  Shattuck 
etc.  Co.  V.  Oillelen,  154  Cal.  779,  [99  Pac.  348].) 

The  fact  that  no  stock  was  issued  to  defendant  and  the 
other  subscribers  is  immaterial.  Issuance  of  the  certificates 
of  stock  is  not  necessary  to  constitute  one  a  stockholder  or 
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owner  of  shares  in  a  corporation.  {Onrretson  ▼.  Crude  OH 
Co.,  146  Cal.  188,  [78  Pac.  838] ;  California  8.  Hotel  Co.  v. 
Callender,  94  Cal.  120,  [28  Am.  St.  Rep.  99,  29  Pac.  859] ; 
Pacific  Fruit  Co.  v.  Coon,  107  Cal.  447,  452,  [40  Pac.  542].) 
It  is  likewise  immaterial  that  the  minutes  failed  to  disclose 
the  action  of  the  board  taken  in  regard  to  certain  matters. 
At  most,  the  minutes  of  the  proceedings  of  the  board  of 
directors  are  prima  fade  evidence  only  of  its  acts.  In  the 
absence  of  minute  entry  of  its  proceedings,  they  may  be  proved 
by  parol  evidence.  The  agreed  statement  of  facts  upon  which 
the  case  was  submitted  shows  the  amount  of  the  subscribed 
capital  stock  of  the  corporation  to  have  been  $100,000,  divided 
into  1,000  shares  of  the  par  value  of  $100  each,  of  which 
defendant  was  the  owner  of  135  sharea. 
The  judgment  is  afSrmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  Igr 
the  district  court  of  appeal  on  April  9,  1910,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  9,  1910. 


[CSt.  No.  775.    Second  Appellate  District. — ^March  10,  1910.] 

JOHN  BROWN,  Respondent,  v.  H.  J.  CALDWELL  and  D. 

W.  TUNQATB,  Appellants. 

Appeal  pboh  Judgment—Absencb  op  Suhhons,  Dehttbreb  ob  Ak- 

SWEB — ^BeCITAL    m    JUDOHENT    OP    APPEABANGE    BT    ATTORNEYS. — 

Upon  an  appeal  from  a  judgment  upon  the  judgment-roll,  the  judg- 
ment cannot  be  reversed  merely  because  the  judgment-roll  eon- 
tains  no  summons  or  evidence  of  service  thereof,  nor  any  demurrer 
or  answer,  where  the  judgment  recites  that  the  defendants  so  ap- 
pealing appeared  hj  attorneys,  and  there  is  nothing  in  the  record 
to  contradict  such  recital. 

Id. — ^Notice  op  Appeabanob  No  Pabt  op  Judqment-boll. — ^While,  un- 
der section  1014  of  the  Code  of  Civil  Procedure,  the  answer  or 
demurrer  therein  provided  for  is  made  by  section  670  thereof  part 
of  the  judgment-roll,  the  notice  of  appearance  provided  for  in  the 
fonner  section  is  made  no  part  of  the  judgment-xoll* 
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Id. — Effect  of  Bxcistal  in  Judgment — Prima  Facib  Evidengs — ^Pbs- 
suMPnoN — Support  of  Finding. — The  recital  in  the  judgment  that 
defendant  appeared  hj  his  attorneja  u  prima  facie  evidence  of 
such  fact;  and  where  nothing  appears  in  the  record  upon  appeal  in 
contradiction  of  the  fact  so  found,  it  must  be  presumed  that  the 
evidence  presented  to  the  court  fully  supports  such  finding.  All 
presumptions  are  in  favor  of  the  correctness  of  the  judgment  ap- 
pealed from. 

Id. — Jurisdiction  of  Person — ^Entrt  of  Defauut  not  Essential  to 
Judgment. — It  appearing  that  the  court  obtained  jurisdiction  of 
the  person  of  the  defendant  so  complaining,  by  reason  of  his  ap- 
pearance, no  formal  entry  of  his  default  was  necessary  to  enable 
the  court  to  render  judgment  against  him  by  default. 

Id. — Excessive  Allowance  of  Interest — Modification  of  Judgment. 
Whore  no  issue  was  joined  on  the  question  of  interest,  no  relief 
can  be  granted  to  the  plaintiff  in  excess  of  the  interest  eredited 
and  claimed  to  be  due  only  from  a  certain  date;  and  the  judg- 
ment must  be  modified  as  to  interest  allowed  from  a  prior  date. 
As  against  the  defaulting  defendant,  the  relief  granted  could  not 
exceed  that  prayed  for  in  the  complaint. 

APPEAIi  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court; 
Watkins  &  Blodget,  for  Appellants. 

T.  M.  Stewart,  for  Respondent. 

SHAW,  J. — ^Action  to  recover  from  defendants  on  their 
joint  and  several  promissory  note. 

The  appeal  is  from  a  judgment  rendered  against  both  de- 
fendants, and  is  prosecuted  upon  the  judgment-roll  alone. 

On  behalf  of  appellant  Tungate,  it  is  contended  that  the 
judgment  as  to  him  should  be  reversed,  for  the  reason  that 
it  does  not  appear  that  any  summons  was  ever  issued  or 
served  upon  him;  nor  does  the  judgment-roll  disclose  any 
answer,  demurrer  or  other  appearance  filed  on  his  part.  The 
judgment,  however,  recites  that  defendant  Tungate  appeared 
by  Watkins  &  Blodget,  as  attorneys  for  himself  and  his  co- 
defendant  Caldwell.  Section  1014,  Code  of  Civil  Procedure, 
provides  that  **a  defendant  appears  in  an  action  when  he 
answers,  demurs,  or  gives  the  plaintiff  written  notice  of  his 
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appearance,  or  when  an  attorney  gives  notice  of  appearance 
for  him."  While  nnder  the  provisions  of  section  670,  Code 
of  Civil  Procedure,  his  answer  or  demurrer  is  made  a  part 
of  the  judgment-roll,  the  notice  of  appearance  which  he  may 
give  to  plaintiff,  or  which  his  attorney  is  authorized  to  give 
under  the  provisions  of  section  1014,  supra^  constitutes  no 
part  of  such  roll;  hence,  failure  to  serve  Tungate  with  a 
summons,  and  the  absence  of  an  answer,  demurrer  or  other 
appearance  on  his  part,  all  of  which  appears  from  the  judg- 
ment-roll, is  not  inconsistent  with  the  fact  recited  in  the 
judgment  that  he  did  appear  in  one  of  the  other  modes  au- 
thorized by  law,  evidence  of  which,  under  the  statute,  con- 
stitutes no  part  of  the  judgment-rolL  ''The  code  does  not 
require  such  appearance  to  be  made  part  of  the  judgment- 
roll;  and  as  appellant  appeals  upon  the  judgment-roll  alone, 
which  shows  nothing  contradictory  of  or  inconsistent  with 
said  recital  (which  was  that  defendant  regularly  appeared  in 

said  action  by ,  an  attorney  of  the  court),  it  must 

be  taken  as  at  least  prima  facie  true."  {Lyons  ▼.  Roach,  84 
Cal.  29,  [23  Pac.  1026].)  In  the  case  of  Sichler  v.  Look,  93 
Cal.  606,  [29  Pac.  221],  the  court,  in  discussing  a  like  ques- 
tion, says:  ''The  recitals  in  a  judgment  are  the  court's  record 
of  its  own  acts,  and  although  upon  a  direct  appeal  the  juris^ 
diction  of  the  court  is  not  to  be  established  by  its  mere  asser- 
tion in  the  judgment  that  it  had  acquired  jurisdiction,  yet  if 
such  recital  finds  support  in  other  portions  of  the  record, 
which  under  any  condition  of  facts  could  exist,  it  will  be 
presumed,  in  the  absence  of  any  contradictory  showing,  that 
such  condition  of  facts  existed."  All  presumptions  are  in 
favor  of  the  correctness  of  the  judgment.  {Parker  v. 
Altschtd,  60  Cal.  380.)  While  defendant  claims  the  recital 
of  appearance  is  not  sustained  by  the  facts,  he  offers  nothing 
in  contradiction  of  the  fact  so  recited,  other  than  the  judg- 
ment-roll, which,  as  we  have  seen,  is  insufficient  for  the 
reason  that  the  code  does  not  require  the  fact  of  defendant's 
appearance  to  be  shown  in  such  roll.  Since  the  court  has 
found  that  he  did  appear  by  attorney,  we  must  presume,  in 
the  absence  of  a  contrary  showing,  that  the  evidence  pre- 
sented to  the  court  fully  supports  such  finding.  (See,  also, 
In  re  Eichho/f,  101  Cal.  600,  [36  Pac.  11].)  In  the  case  of 
Weeks  v.  Gold  Min.  Co.,  73  Cal.  599,  [15  Pac.  302],  and  other 
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cases  cited  by  appellant,  the  judgment  attacked  did  not  con- 
tain a  recital  of  appearance  l^  defendant,  but  recitals  of 
facts  required  to  be  shown  by  the  judgment-roll,  which  re- 
citals were  contradicted  by  the  facts  thus  shown. 

If  the  judgment  against  Tungate  was  in  fact  rendered 
without  jurisdiction  of  the  person,  he  is,  of  course,  entitled 
to  relief  therefrom,  but  not  in  this  proceeding  nor  upon  the 
record  before  us. 

The  court  having  obtained  jurisdiction  of  the  person  of  de- 
fendant by  reason  of  his  appearance,  no  formal  entry  of  his 
default  was  necessary  to  enable  it  to  render  judgment  against 
him.  {Drake  v.  Duvenick,  45  Cal.  455;  Hibernia  8.  dk  L. 
Soc.  V.  Maiihai,  116  CaL  424,  [48  Pac.  370].) 

On  behalf  of  appellant  Caldwell,  it  is  claimed  that  as  the 
judgment  is  against  both  himself  and  Tungate,  it  must,  if 
reversed  as  to  the  latter,  fail  also  as  to  him.  The  foregoing 
views  render  it  unnecessary  to  discuss  his  rights  from  such 
standpoint. 

The  note  sued  upon  was  for  the  sum  of  $1,000,  bearing  in- 
terest at  the  rate  of  ten  per  cent  per  annum  from  date, 
payable  semi-annually,  and  dated  February  1,  1907.  The 
complaint  alleges:  ''That  said  promissory  note  has  not  been 
paid,  nor  any  part  thereof,  or  the  interest  thereon,  save  and 
excepting  the  sum  of  fifty  (50)  dollars;  that  there  is  now 
due,  owing  and  unpaid  to  the  said  plaintiff  on  said  promis- 
sory note  the  whole  of  the  principal  sum  of  one  thousand 
(1,000)  dollars,  U.  S.  gold  coin,  together  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum  from  April  1,  1908." 
The  prayer  of  the  complaint  follows  this  allegation,  praying 
for  judgment  for  $1,000  and  interest  at  ten  per  cent  per 
annum  from  April  1,  1908.  No  issue  was  raised  by  either 
defendant  as  to  the  amount  alleged  to  be  due.  In  no  event 
could  recovery  against  Tungate  exceed  the  sum  prayed  for 
in  the  complaint.  (Code  Civ.  Proc,  sec.  580.)  The  alle- 
gation of  the  complaint  as  to  the  amount  unpaid  on  the  note 
is  somewhat  ambiguous.  Construing  it  most  strongly  against 
the  pleader,  the  sum  alleged  to  be  unpaid  upon  the  note  is 
$1,000,  with  interest  from  April  1,  1908,  for  which  plaintiff 
prays  judgment.  Since  defendant  by  his  answer  raised  no 
issue  as  to  the  sum  claimed  to  be  due  and  unpaid,  we  think 
the  rule  applicable  to  one  not  answering  is  likewise  appli- 
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cable  to  one  admitting  such  allegation.  The  court,  however, 
in  rendering  judgment,  computed  interest  from  August  1, 
1907,  instead  of  from  April  1,  1908.  To  the  extent  of  the 
interest  accruing  prior  to  April  1,  1908,  amounting  to  $73.55, 
the  judgment  is  erroneous. 

It  is,  therefore,  ordered  that  upon  the  going  down  of  the 
remittitur  the  trial  court  modify  the  judgment  by  deducting 
therefrom,  as  of  the  date  of  its  rendition,  the  sum  of  $73.55, 
and  as  thus  modified  the  judgment  is  afiSrmed.  It  is  further 
ordered  that  appellants  recover  costs  of  this  appeaL 

Allen,  P.  J.,  and  Taggart^  J.,  concurred. 


[GIt.  No.  778.    Seeond  AppeDste  Diitriet.-— Mardh  10,  1910.] 

QEORQB  I.  EELLS,  Respondent,  v.  THE  GRAY  BROS. 
CRUSHED  ROCK  COMPANY,  a  Corporation,  Appel- 
lant 

OOBPOa&TION— LUSniTFT  fOE  Tbxis  Soxj>  akd  Dhjtxbxd  Ktt  Obohabd 
— DzsEonoN  or  SxcaerASY  lo  Makaqbb  or  Osohabi>— Appaeknt 
AUTHOBXTT. — Where  a  eorporation  owning  an  orchard  was  accus- 
tomed to  authorise  the  purchase  of  budded  trees  therefor  bj  the 
direction  of  its  secretary  to  the  manager  of  the  orchard,  the  sec- 
retary had  apparent  authoritj  to  represent  the  corporation,  and  it 
Is  liable  for  budded  trees  sold  and  delivered  at  such  orchard  hj 
request  of  the  manager  upon  such  apparent  authority  of  the  sec- 
retary, and  which  upon  his  direction  were  planted  and  used  in  the 
orchard. 

L>. — ^Absengb  or  F6bmal  Bbsolution  bt  DmsoroBs  Ihhatkriau — ^The 
fact  that  no  formal  resolution  was  passed  by  the  board  of  direc- 
tors of  the  corporation  authorizing  the  secretary  to  give  such  or- 
ders for  trees  for  the  orchard  through  its  manager  is  immaterial 
No  such  resolution  was  necessary. 

Id. — Affaxejxt  Authority — Estoppel  or  Cobpokation. — If  a  corpora- 
tion clothes  its  officer  or  agent  with  apparent  authority  to  act  for 
it  in  a  particular  matter,  it  will  be  estopped  to  deny  such  author- 
ity as  against  persons  dealing  with  such  officer  or  agent  in  good 
faith,  and  in  ignorance  of  any  limitations  upon  his  authori^, 

IS  Oal.  ▲pp.— 4 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ames  &  Manning,  for  Appellant. 

B.  Y.  Williams,  and  Williams  &  Butan,  for  Bespondent. 

SHAW,  J. — Action  to  recover  the  value  of  certain  nursery 
stock,  consisting  of  budded  walnut  trees,  alleged  to  have  been 
sold  and  delivered  to  defendant  at  its  special  instance  and 
request. 

Judgment  was  rendered  for  plaintiff.  The  appeal  is  from 
the  judgment  and  an  order  denying  defendant's  motion  for  a 
new  trial.  Defendant  offered  no  evidence,  and  the  only  point 
which  it  urges  as  ground  for  reversal  is  that  the  court  erred 
in  denying  defendant's  motion  for  a  nonsuit. 

Defendant  is  a  corporation  and,  as  shown  by  the  evidence, 
the  owner  of  a  twenty-four  acre  orchard  in  Orange  county, 
which  for  ten  or  twelve  years  prior  to  the  commencement  of 
this  suit  had  been  in  the  care  and  under  the  management  of 
one  William  E.  Case.  The  trees  were  delivered  to  defendant 
at  the  request  of  Case,  who,  pursuant  to  oral  instructions 
given  him  by  the  secretary  of  the  corporation,  and  acting  on 
its  behalf,  ordered  them  delivered  at  defendant's  orchard,  and 
the  fair  inference  from  the  evidence  is  that  upon  their  de- 
livery he  planted  them  upon  defendant's  land,  as  he  was 
instructed  to  do  by  defendant's  secretary.  Subsequently,  the 
bill  for  the  trees  was  sent  to  defendant,  who,  on  November  27, 
1908,  returned  it  to  plaintiff  with  the  request  that  it  be  sub- 
mitted to  **Mr.  W.  E.  Case,  who  has  charge  of  our  place, 
for  his  approval."  On  January  6,  1909,  defendant,  in  reply 
to  plaintiff's  demand  for  payment,  wrote:  '*In  reference  to 
the  payment  of  the  same  [the  bill  for  the  trees],  we  would 
ask  if  it  would  not  be  satisfactory  if  we  would  send  you  a 
sixty  and  a  ninety  day  note  covering  the  amount  as  you  want 
to  close  up  the  estate."  It  further  appears  from  the  evi- 
dence that  it  was  and  had  been  the  custom  of  defendant  to 
transmit  directions  to  Case,  its  manager,  regarding  the  care 
of  the  orchard,  through  its  secretary.    Case   testifies  that 
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"sometimes  it  was  one  (the  secretary)  and  sometimes  the 
other;  whichever  one  happens  to  be  there,  and  sometimes  they 
write  about  it."  It  thus  clearly  appears  that  the  secretary, 
who  directed  the  purchase,  was  clothed  with  apparent  au- 
thority  to  act  in  the  matter.  The  fact  that  the  board  of 
directors  adopted  no  formal  resolution  conferring  such  au- 
thority upon  him  is  immaterial;  it  was  not  necessary.  ''If  a 
corporation  clothes  an  officer  or  agent  with  apparent  author- 
ity to  act  for  it  in  a  particular  matter,  it  will  be  estopped  to 
deny  such  authority  as  against  persons  dealing  with  him  in 
good  faith,  and  in  ignorance  of  limitations  upon  his  au- 
thority." (Clark  and  Marshall  on  Private  Corporations,  sec. 
707.)  It  is  unnecessary  to  cite  authorities  in  support  of 
this  proposition;  suffice  it  to  say  that  we  cannot  perceive 
how  the  court,  under  the  facts  here  presented,  could  have 
reached  any  conclusion  other  than  that  which  resulted  in  the 
judgment  rendered  for  the  value  of  the  trees  so  delivered 
to  defendant  and  by  its  agent  planted  upon  its  land. 
The  judgment  and  order  appealed  from  are  affirmed, 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[Ctr.  Nos.  755,  757.    First  AppeDate  District.— Marcb  11,  1910.] 

PRANK  J.  SULLIVAN,  Administrator  of  Estate  of  MICH- 
ABL  P.  SULLIVAN,  Deceased,  Respondent,  v.  THE 
MORTON  DRATING  AND  WAREHOUSE  COMPANY, 
a  Corporation,  and  J.  B.  BOCARDE  DRAYAGE  COM- 
PANY, a  Corporation,  Appellants. 

AenoN  K>B  Bbath — Nsouoxngb  or  Dbataos  Oobpoba.tions — Colusiom 
— ^Neguokncs  or  SmoLi  Company — Nonsuit. — In  an  action  for  the 
death  of  plaintiff's  intestate,  caused  while  he  was  engaged  in  his 
usual  avocation  upon  a  railroad  box-car,  bj  the  collision  of  loaded 
drajage  teams  belonging  to  the  corporations  appellant,  it  is  held, 
upon  examination  of  the  record  upon  appeal,  that  the  liability  for 
the  death  is  limited  to  the  last-named  corporation  appellant,  and 
that  the  Morton  company,  appellant,  was  entitled  to  a  nonsuit,  there 
being  insufficient  evidence  to  sustain  the  verdict  as  to  it. 
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lb. — ^Neqliobncs — Construction  or  Citt  Okdinanob — Forbiddin  Uss 
or  Unlocked  Dray — Question  roR  Citt  Authorities. — ^A  part  of 
a  city  ordinance  which  makes  it  unlawful  to  drive  or  use  a  truck 
or  dray  without  having  attached  to  the  body  thereof  a  suitable 
chain  for  locking  its  wheels,  presents  only  a  question  for  tkw  eity 
authorities,  and  does  not  involve  the  question  of  negligence. 

lb. — Statutory  Neoligsnoe — ^Leaving  Teah  and  Drat  in  Stbxst  Un- 
locked.— A  provision  of  such  ordinance  making  it  unlawful  for  any 
person  to  'leave"  any  animal  controlled  by  him,  if  attached  to  a 
dray  or  truck,  upon  the  public  street,  without  first  securely  locking 
its  wheels,  when  violated,  presents  a  ease  of  statutory  negligence, 
for  which  the  owner  of  such  team  would  be  responsible. 

Id. — Ordinance  not  Yiolated^Absencs  or  Statutory  Nbgugencb — 
Teah  and  Dray  not  Lett. — Where  the  teamster,  after  loading  his 
dray,  did  not  "leave"  the  same  in  the  street  within  the  meaning  of 
the  ordinance,  but  turned  his  horses  away  from  the  box-car,  and 
proceeded  to  fasten  his  loaded  dray  with  ropes,  when  another  team 
nsgligently  collided  with  his  team,  and  frightening  the  same  made 
them  back  onto  the  box-car  causing  the  death,  the  death  was  proxi- 
mately caused  by  such  colliding  team,  and  the  owner  of  the 
frightened  team  is  not  chargeable  with  statutory  negligence. 

Id. — Meaning  or  Word  "Leave"  in  Ordinance. — The  word  'leave,"  as 
used  in  the  ordinance,  is  to  depart  or  go  away  from,  to  quit;  and 
the  ordinance  means  to  abandon  for  a  time,  to  go  away  from  the 
immediate  charge  and  supervision  of  the  animal  or  animals  so  left. 

Id. — Penal  Nature  or  Ordinance — Construction — Ordinary  Sense  or 
Words. — The  ordinance  is  penal  in  its  nature,  and  cannot  be  ex- 
tended beyond  its  plain  words,  and  In  its  ordinary  common  sense 
meaning.  No  ordinary  person  would  say  that  a  teamster  ^ying  up 
his  load  had  left  his  team. 

Id. — Burden  or  PRoor  or  Negligence — Burden  not  Sustained. — A 
plaintiff  seeking  to  recover  against  a  defendant  for  negligence  has 
the  burden  to  prove  it,  either  directly  or  by  facts  and  circumstances 
from  which  negligence  may  be  inferred.  Held,  that  such  burden 
was  not  sustained  to  show  any  liability  of  the  Morton  company,  ap- 
pellant, under  the  ordinance  in  question  by  reason  of  its  teamster 
being  engaged  in  fastening  up  his  load,  though  not  holding  his  lines 
while  so  engaged. 

Id. — Evidence — SumciENT  Width  or  Space  Between  Teams  roR  Pas- 
sage— Harmless  Error. — Any  error  in  excluding  evidence  offered 
by  the  Bocarde  company  to  prove  that  there  was  an  amply  sufficient 
width  of  space  for  passage  of  its  team  between  the  Morton  team 
and  the  railroad  track,  was  harmless,  where  such  proof  was  other- 
wise made,  and  where  proof  of  such  sufficient  width  made  it  all  the 
more  inexcusable  negligence  for  the  Bocarde  team  to  collide  with 
and  frighten  the  Morton  team,  thus  causing  it  to  back  upon  the  box- 
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Id. — ExpiBT  Etidincb  Pbofkblt  ExcLmoD — Mattb  or  Cohhon 
Knowledgb— Pbovincs  or  Just. — The  tmtimonj  of  experts  m  to 
liow  near  %  team  may  drive  in  relation  to  another  team  in  the  exer- 
cise of  care  and  skin  in  approaching  the  same  and  driving  past 
without  danger  was  properly  excluded,  such  question  not  being  one 
relating  to  science,  art  or  trade,  but  being  a  matter  of  common 
knowledge  for  the  jury  to  determine.  It  is  well  known  that  most 
animals  will  shrink  or  retire  from  approaching  danger,  and  that 
a  team  of  horses,  upon  being  run  into  or  struck  1^  the  harness  or 
wagon  of  an  approaching  team,  would  be  likely  to  pull  back  or 
retire,  so  as  to  avert  the  danger. 

Ip. — AioNDMBNT  or  CoMPLAnTT — Chabob  or  Absenob  or  Look  ok 
Whbels. — It  was  not  error  for  the  eonrt  to  allow  an  amendment 
to  the  complaint  to  charge  that  the  Morton  company  was  negligent 
in  driving  its  truck  without  any  suitable  chain  for  locking  its 
wheels.  The  Bocarde  company  cannot  complain  of  sneh  amend- 
ment. 

Id. — iNSTBucnoNs — Abstract  Bkqxtbst  Inapplicablb  to  Evidxkob. — ^An 
appellant  was  not  injured  by  the  refusal  of  a  requested  instruc- 
tion, which,  though  abstractly  correct,  was  inapplicable  to  the  evi- 
dence, it  appearing  that  the  court  gave  other  instructions  fully 
covering  the  law  applicable  to  such  appellant. 

lb. — ^FiNDiKOB — CoNBiSTENOT — ^Pboxihatb  Caubb  or  Dbath. — ^Tho  find- 
ings of  the  jury  upon  special  issues  submitted  to  it  are  held  not  to 
be  inconsistent  with  each  other  or  with  the  general  verdict.  Tbo 
court  found  upon  sufficient  evidence  that  the  driver  of  the  Bocarde 
team  carelessly  and  negligently  drove  his  team  in  front  of  the  horses 
of  the  Morton  company;  that  this  caused  the  Morton  company  team 
to  back,  and  that  this  was  the  proximate  cause  of  the  injury  to  the 
deceased. 

Idw — ^Immatsbial  Fqtdino — ^Absbnob  or  Chain  ok  Wheels  or  Mobton 
CoMPANT — Nbguobnob  or  Othbb  Gompakt  not  Excused. — The 
finding  to  the  eifect  that  if  the  Morton  company  had  supplied  its 
dray  with  a  suitable  chain,  and  that  if  the  chain  had  been  used  and 
the  wheels  locked  the  accident  would  not  have  occurred,  is  not  ma- 
terial, and  does  not  in  any  way  excuse  the  negligence  of  the 
Bocarde  company.  Unless  the  Morton  company  was  guilty  of 
negligence  by  reason  of  the  violation  of  the  ordinance,  the  condition 
and  equipment  of  its  dray  was  wholly  immateriaL 

APPEALS  from  a  judgment  of  tho  Superior  Court  of  the 
City  and  County  of  San  Francisco^  and  from  an  order  denying 
a  new  trial    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Jesse  W.  Liliaithal,  and  Albert  Baymond,  for  Morton  Dray* 
ing  and  Warehouse  Company,  Appellant. 

Myrick  &  Deering,  for  J.  B.  Bocarde  Drayage  Company, 
Appellant. 

T^lliam  J.  Herrin,  for  Bespondent 

COOPEE,  P.  J. — This  action  was  brought  against  defend- 
ants to  recover  damages  caused  by  reason  of  their  alleged  joint 
negligence  in  causing  the  death  of  plaintiff's  intestate.  The 
jury  returned  a  verdict  in  favor  of  plaintiff  against  both 
defendants,  and  judgment  was  accordingly  entered.  Each 
defendant  appeals  in  a  separate  record  from  the  judgment 
and  the  order  denying  its  motion  for  a  new  trial,  and  from 
an  order  denying  its  motion  to  vacate  the  judgment,  but  both 
appeals  will  be  considered  together.  In  this  opinion  the 
appellants  will  be  referred  to  as  the  Morton  company  and  the 
Bocarde  company,  respectively. 

Upon  an  examination  of  the  record  we  are  of  the  opinion 
that  the  motion  of  the  Morton  company  for  a  nonsuit  should 
have  been  granted,  and  that  the  evidence  is  not  sufficient  to 
sustain  the  verdict  as  to  it. 

The  evidence  shows  that  while  deceased  was  standing  at  the 
door  of  a  railroad  box-car,  with  his  back  toward  the  dray  of 
the  Morton  company,  in  a  place  of  apparent  safety,  where  he 
was  following  his  usual  avocation,  the  dray,  which  was  from 
four  to  six  feet  from  the  car,  and  which  had  just  been  loaded 
with  freight,  consisting  of  boxes,  tent-poles,  tents  and  govern- 
ment supplies,  was  backed  up  by  the  team  jerking  backward 
toward  the  car,  thus  catching  deceased  between  the  dray  and 
the  car,  crushing  and  killing  him.  The  evidence  tended  to 
show  that  while  the  Morton  dray  was  standing  in  the  street, 
and  about  four  to  six  feet  from  the  said  car,  with  two  horses 
attached,  a  team  with  the  dray  attached  belonging  to  the  Bo- 
carde company  was  carelessly  and  negligently  driven  into 
the  Morton  company's  team,  thereby  frightening  the  team  and 
causing  it  to  back  the  dray  against  the  car.  There  is  no  claim 
made  as  to  negligence  on  the  part  of  the  Morton  company 
except  that  it  was  guilty  of  statutory  negligence  in  violating 
an  ordinance  of  the  city  and  county  of  San  Francisco,  which 
ordinance  is  sa  follows; 
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**  Section  1.  It  shall  be  unlawful  for  any  person  using  or 
having  control  of  any  animal  to  leave  the  same  upon  any  pub- 
lie  street  without  being  securely  f  astened,  unless  it  be  attached 
to  a  dray,  truck  or  water-cart ;  or,  if  attached  to  a  dray,  truck 
or  water-cart,  to  leave  such  animal  upon  the  public  street  with- 
out first  securely  locking  the  wheels  of  the  vehicle  to  which  it 
18  attached. 

"2.  It  shall  be  unlawful  for  any  person  to  drive  or  use  any 
truck,  dray  or  water-cart  without  having  attached  to  the  body 
thereof  a  suitable  chain  for  locking  the  wheels  thereof. 

"3.  Any  person  who  shall  violate  any  of  the  provisions  of 
this  ordinance  shall  be  guilty  of  a  misdemeanor." 

It  IS  admitted  that  the  Morton  company's  dray  did  not  have 
attached  to  the  body  thereof  a  suitable  chain  for  locking  the 
wheels,  and  that  the  wheels  were  not  locked  at  the  time  of  the 
accident  In  so  far  as  the  Morton  company  violated  the  ordi- 
nance by  not  having  a  suitable  chain  attached  to  its  dray,  that 
is  a  matter  entirely  with  the  city  authorities  in  a  proper  pro- 
ceeding, and  in  no  way  applies  to  the  facts  here.  If  the  driver 
of  tho  Morton  company's  team  left  it  upon  a  public  street  with- 
out first  securely  locking  the  wheels  of  the  dray,  the  company 
would  be  guilty  of  statutory  negligence,  and  this  would  be  so 
even  if  a  suitable  chain  had  been  attached  to  the  body  of  the 
dray.  The  question,  then,  as  to  the  Morton  company,  is  nar- 
rowed down  to  the  single  one  as  to  whether  or  not  its  driver 
left  the  team  upon  the  public  street  within  the  meaning  of  the 
ordinance. 

The  evidence  shows,  without  conflict,  that  the  Morton  com- 
pany's driver,  Sorensen,  had  just  finished  loading  the  dray 
with  freight,  tent-poles  and  tents  in  cases;  that  he  then  pulled 
away  from  the  car  from  four  to  six  feet,  stopping  the  team 
and  heading  the  horses  toward  Sixth  street;  that  he  then  took 
a  rope  and  was  engaged  in  fastening  the  load  and  tying  the 
eases  when  he  heard  someone  give  the  alarm,  and  immediately 
he  observed  that  his  team  was  backing  from  the  fright  caused 
by  the  approach  of  the  Bocarde  team  and  dray.  Sorensen  did 
not  then  have  hold  of  the  lines,  but  he  was  right  at  the  dray 
and  engaged  in  fastening  the  load.  Immediately  upon  hear- 
ing the  alarm  and  seeing  the  team  backing  he  jumped  on  the 
footboard  and  drove  the  horses  up  so  as  to  release  deceased. 
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In  our  opinion  the  driver  had  not  left  the  team  within  the 
meaning  of  the  ordinance.  The  meaning  of  the  word  *' leave'' 
afl  used  in  the  ordinance  is,  to  depart  or  go  from,  to  quit.  We . 
use  the  word  ''leave"  in  such  sense  when  we  say,  ''He  has 
just  left  the  house,**  or  "He  left  his  plow  in  the  furrow,*'  or 
"He  has  left  his  wife  and  ehildren."  Thus  Milton  says  (P. 
L.  XI,  1,  269) : 

''Must  I  leave  thee,  Paradise  f  thns  leave 
Thee,  natiTe  soil;  these  happy  walks  and  shades f 

The  ordinance  means,  to  depart  from,  to  abandon  for  the 
time,  to  go  away  from  the  immediate  charge  and  supervision 
of  the  animal  or  animals  so  left.  It  is  penal  in  its  nature,  and 
cannot  be  extended  beyond  its  plain  words  and  its  ordinary 
common  sense  meaning.  No  one  in  the  ordinary  walks  of  life 
would  say  that  a  teamster,  while  tying  up  his  load,  had  left  his 
team.  If  the  ordinance  had  said  that  nr  one  should  let  loose 
of  the  lines  by  which  his  horses  are  held  without  first  securely 
locking  the  wheels  the  meaning  would  be  very  different;  but 
if  the  respondent's  contention  is  correct,  the  driver  who  should 
attach  his  lines  to  the  seat  or  lever  of  the  brake,  and  get  down 
on  the  ground  to  lock  the  wheels,  would  be  guilty  of  leaving 
his  team,  at  least  while  going  from  his  seat  to  the  wheels. 
Such  is  not  the  meaning  of  the  ordinance. 

In  Wasmer  v.  Delaware  etc.  B.  R.  Co,,  80  N.  T.  212,  [36  Am. 
Rep.  608] ,  the  ordinance  of  the  city  made  it  unlawful  for  any 
person  to  leave  a  horse  in  the  street  unless  securely  tied.  The 
court,  in  passing  upon  the  meaning  of  the  ordinance,  said:  "It 
cannot  be  supposed  that  it  was  intended  by  this  ordinance  to 
require  all  venders  or  peddlers  of  commodities  in  the  streets 
to  tie  their  horses  or  have  someone  hold  them  while  they  are 
momentarily  engaged  in  delivering  the  commodities  to  persons 
in  the  streets  or  at  the  doors  of  the  houses  along  the  streets. 
Nor  can  it  be  supposed  that  it  was  intended  to  inflict  a  penalty 
upon  every  person  who  should  fail  to  tie  or  hold  his  horses  in 
the  streets  while  standing  near  them.  The  ordinance  was 
manifestly  intended  to  reach  the  cases  of  persons  who  might 
leave  their  horses  in  the  streets  not  tied,  and  go  away  from 
them  out  of  sight,  or  to  such  a  distance  as  to  lose  that  control 
which  persons  may  usually  exercise  over  horses  when  near 
ihem." 


TV 
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In  Oddie  v.  Mendenkall,  84  Minn.  58,  [86  N.  W.  881],  the 
ordinance  provided  that  it  should  be  **  unlawful  for  any  per- 
son to  leave  any  horse  attached  to  a  vehicle  in  a  street  without 
fastening  such  animal  in  the  manner  provided  for  herein." 
The  court  said:  ^*A  reasonable  construction  must  be  given  to 
this  ordinance.  Its  object  was  evidently  to  prevent  drivers 
from  leaving  horses  standing  in  the  streets  without  controL 
It  cannot  be  held  that  this  ordinance  must  be  construed  to 
require  a  person  getting  out  of  a  wagon  or  carriage  to  hitch 
the  horse  attached  thereto,  even  though  occupants  of  the  car- 
riage remain  therein."  (See,  also,  Monroe  v.  Hartford  etc. 
Co.,  76  Conn.  201,  [56  Atl.  498] ;  Bowe  v.  Beneer,  30  Ky.  Law 
Eep.  545,  [99S.  W.  250].) 

It  is  incumbent  upon  a  party  seeking  to  recover  against  a 
defendant  by  reason  of  alleged  negligence  to  prove  such  negli- 
gence, and  this  proof  may  be  either  direct,  or  by  the  proof  of 
facts  and  circumstances  from  which  negligence  may  be  in- 
ferred. In  this  case  there  is  no  attempt  to  prove  any  fact  or 
circumstance,  as  to  the  Morton  company,  except  the  fact  that 
its  team  attached  to  the  dray  was  standing  on  one  of  the  public 
streets  of  the  city  and  county  of  San  Francisco,  and  that  the 
driver  of  the  team  was  not  holding  the  lines,  but  was  with  the 
dray  or  truck  engaged  in  fastening  the  load,  and  near  to  and 
within  ea^  access  to  the  team.  In  such  case  we  cannot  hold 
that  the  Morton  company  is  liable  under  the  ordinance. 

As  to  the  Bocarde  company,  other  errors  are  alleged,  which 
we  will  consider  in  their  order. 

The  court  excluded  certain  testimony  offered  by  the  Bocarde 
company  for  the  purpose  of  showing  the  space  between  the 
horses  of  the  Morton  company  and  the  tracks  of  the  Southern 
Pacific  Bailroad  Company  to  the  south  on  King  street.  It  is 
claimed  by  the  Bocarde  company  that  the  offered  testimony 
was  material  and  that  it  should  have  been  permitted  in  order 
to  show  that  there  was  plenty  of  room  for  its  team  to  pass 
between  the  team  of  the  Morton  company  and  the  railroad 
track.  While  in  our  opinion  it  would  have  been  better  for  the 
court  to  have  admitted  the  testimony  and  to  have  allowed  the 
cross-examination  more  scope  in  order  that  the  jury  might 
be  fully  informed  upon  each  and  every  phase  of  the  case,  yet 
we  do  not  think  the  rulings  of  sufficient  importance  to  justify 
a  reversal  of  the  case.    The  witness  Byan  testified  to  this 
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pointy  and  when  asked  hj  counsel  what  was  the  space,  an- 
sweredy  ^'I  think  the  width  of  this  room."  The  question  as  to 
the  space  was  fully  covered  by  the  evidence  of  the  witnesses 
Rich,  Free  and  Archibold.  Not  only  this,  but  there  is  testi- 
mony in  the  record  amply  soflScient  to  sustain  the  finding  of 
the  jury  that  the  Bocarde  company's  team  was  negligently 
driven  into  the  team  of  tlie  Morton  company,  thus  causing  it 
to  back,  and  in  such  case  it  is  not  very  material  as  to  whether 
the  space  was  eight  feet  or  fifteen  feet  in  width.  If  the  driver 
of  the  Bocarde  team  had  plenty  of  space  and  yet  drove  into 
or  against  the  horses  of  the  Morton  team,  it  would  tend  to 
show  a  still  greater  degree  of  negligence. 

The  court  did  not  err  in  excluding  the  testimony  of  experts 
as  to  how  near  in  the  exercise  of  care  and  skill  the  driver  of  a 
team  can  approach  the  heads  of  the  horses  of  another  team  and 
drive  past  without  danger,  or  as  to  the  custom  or  peculiarities 
of  horses  in  settling  back  in  their  breeching.  The  question 
was  not  one  relating  to  science,  art  or  trade.  As  to  how  near 
the  driver  of  one  team  can  approach  the  horses'  heads  of  an- 
other team  without  danger  necessarily  depends  upon  a  variety 
of  circumstances,  such  as  the  location,  the  kind  of  team  being 
driven,  and  the  kind  of  team  being  approached,  and  the  kind 
of  vehicle  to  which  the  team  is  attached.  These  were  matters  of 
general,  every-day  knowledge,  observation  and  experience,  and 
the  jurors  hearing  the  evidence  and  all  the  facts  were  as  capa- 
ble of  forming  correct  conclusions  as  any  so-called  experts 
could  be.  "We  all  know  that  most  animals  will  shrink  or  retire 
from  approaching  danger,  and  that  a  team  of  horses  upon 
being  run  into  or  struck  by  the  harness  or  wagon  of  an  ap- 
proaching team  would  be  very  likely  to  pull  back  or  retire  so 
as  to  avert  the  danger. 

It  was  not  error  for  the  court  to  allow  the  plaintiff  to  amend 
his  complaint  by  alleging,  as  an  act  of  negligence  on  the  part 
of  the  Morton  company,  that  it  drove  its  truck  without  having 
attached  thereto  a  suitable  chain  for  locking  the  wheels  (Ryan 
V.  Oakland  Gas  Light  etc.  Co,,  10  Cal.  App.  484,  [102  Pac. 
558]).  Not  only  this,  but  the  Bocarde  company  has  no  right 
to  complain  of  an  amendment  tending  to  show  negligence  on 
the  part  of  the  Morton  company. 

The  Bocarde  company  was  not  injured  by  the  refusal  of  the 
court  to  instruct  the  jury  that  ''Men  in  governing  their  con- 
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duct,  in  the  absence  of  knowledge  to  the  contrary,  are  entitled 
to  assume  that  others  have  not  violated  the  law."  The  propo- 
sition as  stated  in  the  abstract  may  be  correct,  but  it  has  no 
application  to  the  facts  here.  It  was  evidently  intended  to  be 
considered  in  connection  with  the  claim  that  the  driver  of  the 
Morton  team  had  left  his  dray  without  locking  the  wheels;  but, 
as  has  been  before  stated,  the  driver  had  not  left  his  team 
within  the  meaning  of  the  ordinance.  The  court  gave  other 
instructions  fully  and  fairly  covering  every  material  phase  of 
the  case,  and  as  favorable  to  tho  Bocarde  company  as  it  was 
entitled  to  under  the  law. 

The  instruction  numbered  thirty-six,  requested  by  the  Bo- 
carde company,  was  properly  refused.  The  evidence  did  not 
warrant  it,  as  it  did  not  show  that  the  Morton  company  had 
omitted  to  perform  any  duty  impose*!  by  ordinance. 

The  findings  of  the  jury  in  regard  to  the  special  issues  sub- 
mitted to  it  are  not  inconsistent  with  each  other  or  with  the 
general  verdict.  It  was  found  upon  sufficient  evidence  that 
the  driver  of  the  Bocarde  team  carelessly  and  negligently 
drove  his  team  in  front  of  the  horses  of  the  Morton  company ; 
that  this  caused  the  horses  of  the  Morton  company  to  back, 
and  that  this  was  the  proximate  cause  of  the  injury  to  de- 
ceased. The  finding  to  the  effect  that  if  the  Morton  company 
had  supplied  its  dray  with  a  suitable  chain,  and  that  if  the 
chain  had  been  used  and  the  wheels  of  the  Morton  truck 
locked,  the  accident  would  not  have  occurred,  is  not  material, 
nor  does  it  in  any  way  tend  to  excuse  the  negligence  of  the 
Bocarde  company.  Unless  the  Morton  company  was  guilty  of 
Diligence  by  reason  of  the  violation  of  the  ordinance,  the 
condition  and  equipment  of  its  dray  was  wholly  immaterial. 

We  conclude  that  the  judgment  and  orders  as  to  the  Morton 
company  must  be  reversed,  and  as  to  the  Bocarde  company 
affirmed,  and  it  is  so  ordered. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  8,  1910,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  May  9, 1910. 
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COUNTY  OP  SANTA  BARBARA,  Respondent,  v.  MARY  M. 

YATES,  Appellant. 

Eminent  Doicain— Bight  or  Wat  ioe  Pubuo  Boao — ^Pitition  to/l 
Opening — ^Bond  to  Supebvisobs  not  Assailable  Collateballt. — 
In  a  proceeding  in  eminent  domain  hj  a  countj  to  condemn  a  right 
of  way  for  a  public  road,  the  bond  given  to  the  supervisori  in  con- 
nection with  the  petition  to  them  for  the  opening  of  the  road  can- 
not be  coUaterallj  assailed  for  anj  defect  therein. 

Ii>. — SumciENOT  ov  Pbeliuinabt  Steps — Jueisdiotion  op  Supebvisobs. 
While  the  law  requires  preliminary  steps  to  be  taken  before  the 
board  of  superyisors  prior  to  maintaining  an  action  by  the  county 
to  condemn  property  of  nonconsenting  land  owners,  jurisdiction  to 
determine  the  suiBcieney  of  such  steps,  or  whether  they  have  been 
properly  taken,  is  vested  solely  in  the  board  of  supervisors. 

Id. — ^FlNAL  JUDOICENT  OP  BOABI>— OBDEB  TO  GOMICENCE  AOTION  TO  OON- 

DEiCN. — The  determination  by  the  board  as  to  the  sufficiency  of  pre- 
liminary steps  must  be  deemed  the  final  judgment  of  a  competent 
tribunal  in  a  proceeding  entirely  distinct  from  the  action  to  con- 
demn. The  order  directing  the  district  attorney  to  institute  the 
action  to  condemn  is  in  the  nature  of  a  final  judgment  adjudicating 
upon  the  sufficiency  of  all  prior  proceedings  requisite  to  the  making 
of  the  order. 

Id. — ^Review  Limited  to  Cebtiobabi. — If  the  proceedings  be  irregular,  or 
any  essential  step  therein  be  wanting,  objection  thereto  should  be 
taken  by  obtaining  a  review  upon  certiorari  of  such  proceedings  in 
the  proper  court. 

Id. — Inpobmalitt  not  Vitiatino  Suit  to  Condemn — Conclusive  Pboop. 
Under  section  2690  of  the  Political  Code,  "no  informality  in  the 
proceedings  of  the  board  shall  vitiate  said  suit  [to  condemn],  but 
the  order  of  the  board  directing  the  district  attorney  to  bring  suit 
shall  be  conclusive  proof  of  the  regularity  thereof." 

Id. — Immatebial  Addition  to  Bond — Subplusaoe. — ^An  additional  inser- 
tion in  the  bond  for  the  opening  of  the  road,  which  is  otherwise  reg- 
ular in  form,  to  the  statutory  words  "will  pay  all  costs  of  viewing 
and  surveying  in  case  the  prayer  of  the  petition  shall  not  be 
granted,"  of  the  words  "and  the  said  road  finally  not  opened/'  is 
of  mere  surplusage,  and  does  not  add  nor  detract  from  the  liability 
of  the  bondsmen.  The  bond  could  have  reference  to  no  road  other 
than  that  indicated  by  the  petition  with  which  the  bond  was  filed. 

Id. — Ibbeoulabity  not  Appeotinq  Pbivate  Bights. — The  alleged  de- 
fect in  the  addition  to  the  bond  is  at  most  a  mere  irregularity, 
which  did  not  affect  the  private  rights  of  the  appellant  whose  prop- 
erty was  condemned  for  a  right  of  way  for  the  road. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    Samuel  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Canfield  &  Starbuek,  for  Appellant 

W.  S.  Day,  District  Attorney,  and  Wm.  O.  Ori£Sth,  for  Be* 
spondent 

SHAW,  J. — This  la  a  proceeding  instituted  by  the  county 
of  Santa  Barbara  to  condemn  a  right  of  way  for  a  public  road. 
Mary  M.  Yates,  one  of  the  defendants  in  the  proceeding,  ap- 
peals upon  the  judgment-roll  accompanied  by  a  bill  of  excep- 
tions from  the  judgment  of  condemnation. 

The  sole  question  presented  for  consideration  is  the  alleged 
insufficiency  of  the  bond  which,  under  the  provisions  of  section 
2683,  Political  Code,  is  required  to  accompany  the  petition  for 
the  opening  of  the  road.  This  section  provides  that  ''the 
petitioners  must  accompany  the  petition  with  a  good  and  suffi- 
cient bond,  to  be  approved  by  the  board  of  supervisors,  in 
double  the  amount  of  the  probable  cost  of  the  viewing  and 
laying  out  or  altering  of  any  road,  conditioned  that  the  bonds- 
men will  pay  all  the  costs  of  viewing  and  surveying  in  case  the 
prayer  is  not  granted." 

The  bond  presented  with  the  petition  was  conditioned  that 
the  bondsmen  ''will  pay  all  the  costs  of  viewing  and  surveying 
in  case  the  prayer  of  said  petition  is  not  granted,  and  the  said 
road  finaUy  not  opened/'  It  is  contended  that  the  insertion 
in  the  bond  of  the  words  italicized  renders  the  bond  void,  and 
that  the  defect  appearing  in  the  bond  itself,  objection  thereto 
may  be  taken  collaterally  in  the  proceeding  to  condemn  the 
property.  Conceding  the  bond  to  be  defective  as  claimed,  we 
are,  nevertheless,  of  the  opinion  that  objection  thereto  upon 
such  ground  cannot  be  raised  collaterally.  While  the  law  re- 
quires certain  preliminary  steps  to  be  taken  before  the  board 
of  supervisors  prior  to  the  maintenance  of  an  action  to  con- 
demn the  property  of  nonconsenting  land  owners,  jurisdiction 
to  determine  the  sufficiency  of  such  steps,  or  whether  they  have 
been  properly  taken,  is  vested  solely  in  the  board  of  supervis- 
ors.   Its  determination  therein  must  be  deemed  the  final 
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judgment  of  a  competent  tribunal  having  jurisdiction  in  a 
proceeding  entirely  distinct  and  separate  from  the  action  to 
condemn.  The  order  directing  the  district  attorney  to  insti- 
tute the  action  is  in  the  nature  of  a  judgment  adjudicating 
upon  the  sufficiency  of  all  prior  proceedings  requisite  to  the 
making  of  the  order.  If  the  proceedings  be  irregular,  or  any 
essential  step  therein  wanting,  objection  thereto  should  be 
taken  by  obtaining  a  review  upon  certiorari  of  such  proceed- 
ings in  the  proper  oourt.  Not  only  is  this  rule  prescribed  by 
section  2690  of  the  Political  Code,  which  provides  that  "no 
informality  in  the  proceedings  of  the  board  shall  vitiate  said 
suit,  but  the  said  order  of  the  board  directing  the  district  at- 
torney to  bring  suit  shall  be  conclusive  proof  of  the  regularity 
thereof,''  but  it  finds  ample  support  in  the  authorities. 
{Humboldt  County  v.  Dinsmore,  75  Cal.  604,  [17  Pac  710] ; 
County  of  Siskiyou  v.  Gamlich,  110  Cal.  94,  [42  Pac.  468] ; 
County  of  San  Luis  Obispo  v.  Sim<u,  1  Cal.  App.  175,  [81  Pac. 
972] ;  County  of  Sutter  v.  Tisdale,  136  Cal.  474,  [69  Pac. 
141].)  In  the  case  last  cited  it  is  said:  "...  the  form  of 
the  bond  which  was  presented  with  the  petition  •  .  .  became 
immaterial,  and  evidence  in  reference  thereto  .  .  .  was  prop- 
erly excluded  by  the  court."  In  San  Luis  Obispo  v.  Simas, 
1  Cal.  App.  175,  [81  Pac.  972],  it  is  said  that  "none  of  the 
intermediate  orders  or  proceedings  are  reviewable  in  this 
action,"  which  "shall  be  determined  by  the  court  or  jury  in 
accordance  with  the  rights  of  the  respective  parties  as  shown 
in  court,  independent  of  said  proceedings  before  the  board." 
While  the  taking  of  the  preliminary  steps  required  should  be 
alleged  in  the  complaint,  it  seems  that  the  order  directing  the 
bringing  of  the  action  is  in  itself  proof  of  the  regularity  of 
such  proceedings. 

Moreover,  we  are  of  the  opinion  that  th«  bond  in  form  is  in 
substantial  compliance  with  the  requirements  of  the  statute. 
There  is  no  merit  in  appellant's  contention  that  adding  the 
«rords  "and  the  said  road  finally  not  opened"  renders  the  bond 
<^oid  for  the  reason  that  it  lessens  the  liability  of  the  bonds- 
men. The  added  condition  is  mere  surplusage;  the  words 
neither  add  to  nor  detract  from  the  liability  of  the  bondsmen. 
Their  obligation  is  to  pay  the  costs  of  viewing  and  surveying 
if,  after  such  examination  and  survey,  the  board  shall  deem 
it  inadvisable  to  grant  their  petition,  the  granting  of  which 
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would  be  equivalent  to  the  opening  of  the  road.  If  the  peti- 
tion be  denied,  such  denial  constitutes  a  final  disposition  of  the 
proceedings  thereunder  for  the  opening  of  the  road,  and  their 
liability  would  attach  at  once.  The  proceedings  being  at  an 
end,  the  road  could  not  be  finally  or  otherwise  opened  there- 
under. It  is  idle  to  claim  that  the  bondsmen  would  be  re- 
leased from  liability  because,  after  their  petition  was  denied, 
a  road  covering  the  same  territory  might  be  opened  under  a 
dedication  or  purchase.  The  bond  could  have  reference  to  no 
road  other  than  that  opened  in  the  proceeding  initiated  by  the 
petition  with  which  the  bond  was  filed,  and  to  which  it  re- 
ferred. At  most,  the  alleged  defect  constitutes  a  mere  irreg- 
ularity, which  did  not  affect  the  private  rights  of  appellant. 
(HUl  V.  Board  of  Supervisors,  95  Cal.  239,  [30  Pac.  385].) 
The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Ta^art,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  14,  1910,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  12,  1910,  and  the  following  opinion  was  then 
rendered  thereon : 

THE  COURT. — The  petition  for  an  order  transferring  this 
cause  to  the  supreme  court  for  a  rehearing  is  denied.  This 
order  is  not  to  be  understood  as  an  approval  of  that  part  of 
the  opinion  of  the  district  court  of  appeal  holding  that  the 
alleged  defect  in  the  bond  accompan3ring  the  road  petition  can- 
not be  questioned  collaterally.  We  consider  the  bond  sufficient 
for  the  reasons  stated  in  the  last  paragraph  of  the  opinion  of 
the  district  court  of  appeal.  Hence  the  question  whether  a 
material  defect  therein  would  make  the  proceeding  void  on  the 
face  of  the  record  is  not  involved,  and  the  part  of  the  opinion 
relating  to  collateral  attack  is  unnecessary  to  the  decision. 
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THE  PBOPIiE,  Bespondent,  y.  BENJAillN  £.  LEE,  Ap- 
pellant 

GuiciNiL  Law— MuBDEB^-SuppoBT  OF  YoDiCT  worn  Manslauohtib— 

OONIXIOTENO  EyXDBNGB — ^PbOVINGB  OF  JUBT — ^BBVIEW  UPON  APPSAU 

When  a  defendant  charged  with  murder  was  found  guiltf  of  man- 
slaughter, and  there  is  testimony  in  the  record  amplj  sufficient 
to  support  the  verdict,  the  faet  thst  the  evidence  was  conflicting 
presented  a  question  solely  for  the  jurj.  It  is  not  the  province 
of  this  court  to  pass  upon  conflicting  evidence  where  it  is  suffi- 
cient in  substance  to  support  the  verdict. 

In. — EviDENOi  OF  YxNUS. — The  evidence  of  venue  is  sufl!cient  if  it  Is 
shown  by  the  evidence,  taken  all  together,  that  the  crime  was  com- 
mitted in  the  county  where  the  venue  is  laid. 

Id. — Tbstimont  of  Polios  Offiobb — Iicpbopkk  Cboss-xzakimation — 
Statement  bt  Deceased. — ^Where  in  the  testimony  in  chief  of  a 
police  officer  there  was  no  allusion  to  the  deceased,  his  cross-exam- 
ination in  reference  to  a  statement  made  by  the  deceased  ia  the 
interest  of  the  defendant  was  properly  disallowed. 

Id. — Dtinq  Deolabation  of  Deceased. — If  the  deceased  had  made  a 
dying  statement  favorable  to  the  defendant,  which  was  part  of 
the  rei  gestae,  the  defendant  might  prove  it  independently;  but  he 
could  not  prove  it  by  improper  cross-examination.  He  did  not  call 
the  officer,  as  his  own  witness,  to  prove  such  declaration. 

Id. — ^Witness  fob  Defendant — ^Deolabation  not  Shown  to  be  Dtino 
OB  Pabt  of  Be8  Gestae.—- When  a  witness  was  called  to  prove  a  sUte- 
ment  by  the  deceased  after  he  had  been  placed  under  arrest,  which 
was  not  shown  to  be  a  dying  statement,  or  part  of  the  re$  geetae, 
it  was  properly  excluded  as  not  appearing  to  be  material  or  rele- 
vant. The  mere  fact  that  the  witness  heard  deceased  make  a 
statement  of  the  trouble  is  too  indeflnite  to  show  that  it  was  ad- 
missible or  would  throw  any  light  upon  the  case. 

Id. — iNSTBUCnON  as  to  MANSLAUOHTEB — INVOLUNTABT  Manslaughteb 

—Law  of  Self-dstensb  not  Qualified. — An  instruction  as  to  man- 
slaughter given  in  the  language  of  section  192  of  the  Penal  Code, 
though  it  might  well  have  omitted  the  law  of  involuntary  manslaugh- 
ter, yet  was  not  misleading,  where  such  instruction  waa  not  so  given 
as  to  qualify  the  law  of  self-defense,  and  other  instructions  were 
fully  given  as  to  the  right  of  self-defense  and  the  right  of  defend- 
ant to  act  on  appearanceti 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  triaL    Frank  H.  Dunne,  Judge. 
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The  f  aets  are  stated  in  the  opinion  of  the  court 

Wm.  H.  H.  Hart,  and  Joseph  A.  Brown,  for  Appellant 

n.  S.  Webb,  Attorney  Gteneral,  and  Qeorge  Beebe,  Deputy 
Attorney  General,  for  Respondent 

COOPER,  P.  J.— The  defendant  was  charged  by  the  in- 
formation  with  the  crime  of  murder,  and  a  verdict  returned 
finding  him  guilty  of  manslaughter.  He  was  thereupon 
sentenced  to  a  term  of  five  years  in  the  state  prison.  He  pros- 
ecutes this  appeal  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

It  is  claimed  that  the  evidence  is  insufficient  to  support  the 
verdict,  and  we  have  carefully  examined  the  same,  and  in  our 
opinion  find  it  sufficient 

The  evidence  of  the  witness  Lloyd  is  to  the  effect  that  the 
defendant  upon  meeting  deceased,  with  whom  he  was  not  on 
good  terms,  called  him  a  vile  name  and  about  the  same  instant 
aimed  his  umbrella  at  him,  hitting  him  in  the  eye  with  it,  thus 
inflicting  the  wound  that  caused  his  death ;  tha^  at  the  time 
of  the  assault  the  deceased  had  not  made  any  hostile  demon- 
stration or  any  attempt  to  injure  defendant.  Defendant's 
counsel,  in  his  brief,  claims  that  the  version  of  the  matter  as 
given  by  Lloyd  was  improbable  and  in  contradiction  of  the 
other  testimony  in  the  record.  This  was  a  question  solely  for 
the  jury,  and  it  is  not  our  province  to  pass  upon  the  evidence 
where  it  is  conflicting  and  where  it  is  sufficient  in  substance  to 
support  the  verdict 

The  evidence  as  to  the  venue  is  sufficient.  The  witnesses 
referred  to  the  restaurant  near  which  the  difficulty  occurred 
as  being  next  to  Laib's  saloon  on  the  west  side  of  Fillmore 
street  in  the  city  and  county  of  San  Francisco.  The  deceased 
was  taken  to  the  Scobie  Hospital  in  the  city  and  county  of 
San  Francisco,  where  he  died.  It  is  sufficient  if  it  is  shown 
by  the  evidence,  taken  all  together,  that  the  crime  was  com- 
mitted in  the  county  where  the  venue  is  laid. 

One  Bell  was  called  as  a  witness  for  the  prosecution,  and 
testified  that  he  was  a  police  officer,  and  that  on  the  evening 
of  the  difficulty  and  after  he  had  heard  of  it  he  saw  the  de- 
fendant.   He  was  then  cross-examined,  and  at  near  the  con- 
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elusion  of  the  cross-examination  he  was  asked  by  defendant's 
counsel:  **Q.  Did  McCarthy  make  any  statement  about  he 
did  not  want  to  prosecute  anybody — about  it  being  his  own 
fault?"  The  question  was  objected  to  as  being  irrelevant  and 
incompetent  and  not  proper  cross-examination,  and  the  court 
sustained  the  objection.  The  ruling  was  correct.  The  ques- 
tion was  not  proper  cross-examination  as  the  witness  had  not 
even  mentioned  the  name  of  McCarthy  in  his  direct  examina- 
tion. If  the  deceased  had  made  a  dying  statement,  or  a 
statement  which  was  part  of  the  res  gestae,  the  defendant  no 
doubt  would  have  been  allowed  to  prove  it,  but  he  could  not 
prove  such  a  statement  by  a  cross-examination  entirely  outside 
of  any  statement  made  by  the  witness  in  direct  examination. 
The  witness  was  not  called  by  the  defendant  as  his  own  wit- 
ness, nor  questioned  in  any  way  or  manner  in  regard  to  the 
matter. 

One  Mitchell  was  called  by  the  defendant  as  his  own  witness, 
and  testified  that  he  was  a  police  officer;  that  he  was  present 
shortly  after  McCarthy,  the  deceased,  had  been  placed  under 
arrest  by  officer  Bell.  He  was  then  asked  if  he  heard  deceased 
make  any  statement  at  the  time  about  the  encounter.  The 
witness  answered  *'Yes,  sir.'*  The  district  attorney  then, 
after  the  answer  had  been  given  and  was  of  record,  objected  to 
the  question  upon  the  ground  that  it  was  immaterial  and 
irrelevant,  and  the  court  sustained  the  objection.  No  motion 
was  made  to  strike  out  the  answer,  and  it  was  not  stricken  out. 
No  further  question  was  asked  as  to  the  particular  time  of  the 
statement,  or  whether  it  was  a  dying  statement,  or  was  so 
closely  connected  in  time  with  the  difficulty  bs  to  be  part  of  the 
res  gestae.  The  question  as  asked  was  too  indefinite,  and  was 
not  pointed  to  any  fact  which  would  show  that  the  ruling  was 
prejudicial.  It  should  have  been  asked  with  sufficient  state- 
ment of  particulars  to  show  that  defendant  was  entitled  to  the 
statement.  The  mere  fact  that  the  witness  heard  deceased 
make  a  statement  after  the  trouble  is  too  indefinite  to  show 
that  the  statement  was  admissible  or  that  it  would  throw  any 
light  upon  the  case.  It  is  perfectly  consistent  with  the  ques- 
tion asked  to  conclude  that  the  statement  was  a  mere  narrative 
of  a  past  transaction.  It  was  not  shown  by  the  question  that 
the  statement  desired  was  contemporaneous  with  the  transao- 
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tion  or  within  so  short  a  time  afterward  as  to  preclude  the  idea 
of  deliberate  desi^. 

It  is  argaed  that  the  court  erred  in  instructing  the  jury  as 
follows:  '' Manslaughter  is  not  murder.  It  is  the  unlawful 
killing  of  a  human  being  without  malice.  It  is  of  two  kinds ; 
voluntary,  that  is,  upon  a  sudden  quarrel  or  heat  of  passion ; 
involuntary,  in  the  commission  of  an  unlawful  act  not  amount- 
ing to  a  felony,  or  in  the  commission  of  a  lawful  act  which 
might  produce  death,  in  an  unlawful  manner,  or  without  due 
caution  and  circumspection. '^  The  instruction  is  a  literal 
copy  of  section  192  of  the  Penal  Code.  The  portion  of  the 
section  defining  involuntary  manslaughter  might  weU  have 
been  omitted,  but  it  could  not  have  misled  the  jury  as  they 
were  fully  instructed  in  other  portions  of  the  charge  as  to  the 
right  of  self-defense,  and  the  right  of  a  defendant  to  act  upon 
appearances. 

The  case  of  People  v.  Thompson,  145  Cal.  217,  [79  Pac.  435], 
is  not  in  point.  In  that  case  the  defendant's  requested  in- 
struction related  to  the  right  of  defendant  to  defend  himself 
when  in  apparent  danger  of  death  or  great  bodily  harm,  and 
that  "if  defendant  acted  in  self-defense  from  real  and  honest 
convictions  as  to  the  character  of  the  danger  induced  by  the 
existence  of  reasonable  circumstances,  he  should  be  acquitted 
even  though  he  was  mistaken  as  to  the  extent  of  the  danger." 
The  trial  court  refused  to  give  the  requested  instruction,  but 
after  giving  it  in  substance  added  to  it:  ''But  the  killing  must 
be  done  with  due  caution  and  circumspection  and  not  in  a 
sudden  quarrel  or  heat  of  passion.  For  if  the  killing,  under 
such  circumstances,  was  done  with  due  caution,  and  circum- 
spection, or  was  done  in  a  sudden  quarrel  or  heat  of  passion, 
then  the  defendant  is  guilty  of  manslaughter."  The  court 
very  properly  held  that  the  effect  of  the  instruction  was  to  tell 
the  jury  that  a  defendant  could  not  kill  his  adversary  in  self- 
defense  unless  the  killing  was  done  with  due  caution  and 
circumspection,  and  that  the  giving  of  such  instruction  under 
the  facts  of  that  case  was  prejudicial  error.  Further,  it 
clearly  appears  that  the  instruction  was  erroneous  in  that  case, 
where  the  jury  was  told  that  if  the  killing  was  done  with  due 
caution  and  circumspection,  or  was  done  in  a  sudden  quarrel 
or  heat  of  passion,  ''then  the  defendant  is  guilty  of  man- 
slaughter." 
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In  the  case  at  bar  the  definition  of  involuntary  manslaup:hter 
was  not  given  in  connection  with  any  particular  instruction  or 
with  the  right  of  self-defense.  The  jury  were  not  told  that 
the  defendant  in  the  killing  must  have  acted  with  due  caution 
and  circumspection  even  if  acting  in  self-defense. 

Other  instructions  are  criticised,  but  the  objections  to  them 
are  not  sufficiently  plausible  to  merit  further  discussion*  The 
court  fully  and  fairly  instructed  the  jury  upon  every  phase 
of  the  case.  Their  verdict  was  for  the  least  offense  included 
within  the  inf ormation,  and  recommended  the  defendant  to  the 
mercy  of  the  court.  The  court  accordingly  sentenced  defend- 
ant  to  one-half  the  term  to  which  he  might  have  been  sentenced 
under  the  verdict 

The  judgment  and  order  are  affirmed. 

Hally  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  13,  1910,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  May  13, 1910. 


[Gir.  Kb.  76e.    Second  AppeOate  District.— Mareli  10,  1910.] 

E.  K.  FOSTEB,  Respondent,  v.  FRED  W.  BEAU  DE  ZABT, 

Appellant 

AonON  ON  NOTl — CONSIDEBATION — ^MONXT  ADTANCSD  TO  PaT  UP  StOCK 
PUBCHASSD  ON  MARGIN — GoiJiATE&AL  SbOURXTT — CONTEACT  NOT  IN- 

VAUDD* — ^Where  a  note  sued  npon  was  in  consideration  of  money 
advanced  by  plaintiff  to  enable  defendant  to  pay  up  stock  originaUy 
purchased  by  defendant  from  a  broker  upon  margin,  which  was 
■o  paid  up  and  transferred  to  plaintiff  to  secure  the  note,  the 
contract  as  between  the  plaintiff  and  defendant  was  not  invalid,  as 
being  prohibited  by  statute,  and  cannot  be  regarded  as  a  gambling 
contract. 

tA, — ^MoNXT  Advanced  in  Good  Faith — ^Bkoovebt  not  Ditbated  bt 
Knowlbdgb  of  Original  Marginal  Contraot. — Plaintiff  having 
in  good  faith  advanced  to  defendant  money  with  which  to  com- 
plete the  contract  for  the  purchase  of  the  stock,  recovery  of  such 
advaiUMment  could  aot  b«  defeated  simply  because  plaintiff  had  a 
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general  knowledge  of  the  marginal  character  of  the  contract  aa 
between  the  defendant  and  the  broker,  where  there  is  nothing  in 
the  record  indicating  any  irregularity  or  invalidity  of  the  contract 
entered  into  between  plaintiff  and  defendant 

Id. — ^NoTB  Patabls  on  Bxmand — Svidxngs-— Waivinq  Dbkand  Bb- 
FOBB  Suit. — Where  the  note  was  payable  on  demand,  and,  in  ad- 
dition to  the  evidence  of  plaintiff  that  he  demanded  payment  be- 
fore suit,  there  is  evidence  in  the  record  tending  to  show  that 
before  smt  defendant  refused  payment  of  the  note  and  demanded 
a  return  of  the  stock  with  the  money  he  had  paid  on  it,  such  ac- 
tion on  the  part  of  the  defendant  was  a  waiver  of  any  demand, 
which  is  not  required  when  it  appears  that  it  would  have  been  un- 
availing. 

Id. — ^Assignment  and  Beassionmsnt  or  Hon. — ^It  is  held  that  an  as- 
signment of  the  note  to  a  third  party  by  the  plaintiff,  and  a  re- 
assignment thereof  to  the  plaintiff  before  suit,  were  each  regularly 
made;  and  that  it  is  suiBcient  to  support  the  action  that  plaintiff 
was  the  owner  and  holder  of  the  note  when  it  was  commenced. 

Id. — Allowancs  or  Intsbxst. — ^It  is  held  that  there  was  no  error  in 
the  allowance  of  interest  on  the  demand  note  and  on  a  balance 
due  thereon. 

APPEAL  from  a  jndgment  of  the  Snperiop  Conrt  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Cteorge  B.  Davis,  Judge. 

The  transcript  shows  that  the  demand  note  specified  no 
interest,  but  that  legal  interest  was  calculated  from  its  date, 
April  14,  1908,  to  the  date  of  the  sale  of  hypothecated  stock, 
November  25,  1908,  and  the  application  of  the  proceeds,  and 
legal  interest  was  allowed  on  the  residue  to  the  date  of  judg- 
ment   Further  facts  are  stated  in  the  opinion  of  the  court 

Jones  ft  Weller,  for  Appellant 

H.  C.  Millsap,  for  Respondent 

ALLEN,  P.  J. — The  action  was  one  to  recover  the  unpaid 
balance  upon  a  promissory  note  executed  by  defendant  to 
plaintiff.  Defendant,  admitting  the  execution  of  the  note, 
alleged  that  there  was  no  consideration  therefor,  and  that  the 
same  was  executed  by  defendant  to  plaintiff  to  secure  certain 
margins  on  stocks.  By  way  of  cross-complaint,  defendant  set 
up  the  purchase  from  plaintiff  by  defendant  of  34,000  sharea 
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of  mining  stock  on  a  margin,  and  that  pursuant  to  an  agree- 
ment that  it  would  be  necessary  for  defendant  to  pay  addi- 
tional margins  from  time  to  time,  the  note  set  out  in  the 
complaint  was  executed  and  63,500  shares  of  mining  stock 
were  deposited  with  plaintiff  as  collateral  thereto ;  that  plain- 
tiff keeps  and  retains  said  stock,  notwithstanding  the  invalidity 
of  the  note  and  of  the  transaction  and  refuses  to  surrender  the 
same  upon  demand ;  and  he  prays  judgment  for  the  value  of 
such  stock.  In  various  other  separate  counts  of  the  cross- 
complaint  defendant  sets  up  the  payment  by  him  to  plaintiff 
of  various  sums  by  way  of  margins  upon  the  stock  transaction 
between  them,  and  asks  for  judgment  for  the  amount  of  such 
margin  payments.  Issue  is  tendered  by  the  plaintiff  on  all  the 
matters  set  out  in  the  cross-oomplaint. 

Upon  the  trial,  the  court  found  that  the  note  was  executed 
for  a  valuable  consideration ;  that  it  was  not  executed  or  de- 
livered to  secure  the  payment  of  any  margin  or  margins  on 
stock,  but,  on  the  contrary,  was  executed  in  consideration  of 
money  loaned;  that  no  sums  by  way  of  margin  or  margins 
were  ever  paid  by  defendant  to  plaintiff;  that  no  stock  or 
stocks  was  deposited  as  security  by  defendant  for  any  margin 
or  margins;  that  while  the  stock  set  forth  was  delivered  by 
defendant  to  plaintiff  as  collateral  security  for  the  note,  plain- 
tiff under  the  terms  of  the  note,  before  commencement  of  the 
action,  sold  the  stock  so  hypothecated  as  security,  and  that  the 
sum  remaining  as  the  proceeds  of  said  sale  after  payment  of 
costs  of  sale  was  $1,365.25  and  no  more,  which  amount  was 
duly  credited  upon  said  note;  that  the  price  at  which  such 
stock  was  sold  was  the  highest  market  value  of  said  stock  on 
said  date;  that  the  stock  mentioned  in  the  cross-complaint  had 
not  been  converted  by  plaintiff,  and  that  a  balance  of  $1,771.30 
remained  unpaid  upon  said  note,  for  which  sum,  with  attor- 
ney's fees  amounting  to  $171.80,  judgment  was  rendered. 
Defendant  moved  for  a  new  trial,  which  was  denied,  and  this 
appeal  is  prosecuted  from  the  judgment  and  an  order  denying 
a  new  trial. 

It  appears  from  the  statement  that  defendant  had  bought 
from  one  Blagge,  a  broker,  on  margin  certain  shares  of  stock 
and  had  paid  to  Blagge  certain  sums  by  way  of  margin  upon 
such  purchase,  and  that  the  amount  of  $2,957.55  remained  un- 
paid on  account  of  the  stock  purchased.    Plaintiff  testifies  that 
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he  knew  nothing  of  the  details  of  the  purchase,  but  did  know 
in  a  general  way  that  the  stock  had  been  purchased  upon  mar- 
gins and  had  seen  a  memorandum  showing  the  various  amounts 
paid  to  Blagge ;  that  defendant  represented  to  plaintiff  that  it 
would  be  necessary  for  him  to  have  the  amount  mentioned  in 
the  note,  which  was  then  owing  to  Blagge,  in  order  to  take  up 
the  stock.  Plaintiff  agreed  with  defendant  that  if  he  would 
deposit  the  stock  so  purchased,  with  certain  other  stock  as  col- 
lateral, he  would  advance  the  amount  of  money  necessary  to 
take  up  the  stock  from  Blagge.  Pursuant  to  this  plaintiff  did 
advance  the  amount  of  money  mentioned  in  the  promissory 
note,  the  stock  was  taken  up  and  the  transaction  with  Blagge 
closed.  Plaintiff  actually  paid  out  the  sum  mentioned  in  the 
note  on  account  of  the  delivery  of  the  stock  to  him,  plaintiff 
testifying  that  the  whole  transaction  was  in  good  faith  and  a 
bona  fide  loan  of  the  amount  mentioned  in  the  promissory  note 
to  defendant  to  enable  him  thus  to  complete  the  purchase  of 
the  stock  80  originally  purchased  upon  margin.  From  this  it 
is  claimed  by  appellant  that  the  contract  between  plaintiff  and 
defendant  was  founded  on  an  illegal  consideration,  that  it  was 
a  gambling  contract  and  no  recovery  can  be  had  under  it; 
and,  in  this  connection,  he  attacks  the  testimony  of  plaintiff, 
which  is  uncontradicted,  as  being  insufScient  to  support  the 
finding  of  the  court.  As  to  this  last  proposition,  it  is  sufScient 
to  say  that  there  is  some  testimony  in  the  record  warranting 
the  finding  of  the  court,  and  the  same  will  therefore  be  sus- 
tained. We  are  not  of  the  opinion  that,  under  the  facts  dis- 
closed, the  transaction  between  plaintiff  and  defendant  is  pro- 
hibited by  statute,  or  that  the  same  may  be  regarded  as  a 
gambling  contract.  Plaintiff  having  in  good  faith  advanced 
to  defendant  money  with  which  to  complete  the  contract  for 
the  purchase  of  the  stock,  recovery  of  such  advancement  could 
not  be  defeated  simply  for  the  reason  that  plaintiff  had  a  gen- 
eral knowledge  of  the  marginal  character  of  the  contract  as 
between  defendant  and  the  broker.  There  is  nothing  in  the 
record  indicating  any  irregularity  or  invalidity  of  the  con- 
tract entered  into  between  plaintiff  and  defendant. 

The  note  set  out  in  the  complaint  was  payable  on  demand, 
and  it  is  claimed  that  there  is  no  evidence  in  the  record  show- 
ing a  demand  before  suit  was  brought.  There  is  evidence  in 
the  record,  however,  tending  to  show  that  before  the  suit  was 
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brought  Beau  de  Zart  refused  payment  of  the  note  and  de- 
manded a  return  of  the  stock  with  the  money  he  had  paid  on 
it.  Demand  ia  not  required  when  it  appears  that  it  would 
have  been  unavailing.  In  addition  to  this,  plaintiff  testifies 
that  he  did  make  a  demand. 

There  is  in  the  record  a  point  sought  to  be  made  with  rela- 
tion  to  the  regularity  of  an  assignment  of  the  note  by  plaintiff 
to  one  Wagy  and  by  Wagy  back  to  plaintiff.  There  is  suflS- 
cient  in  the  record  to  warrant  the  finding  of  the  court  that 
such  assignments  were  made,  and  that  plaintiff  was  the  holder 
and  owner  of  the  note  at  the  time  suit  was  brought. 

There  was  no  error  in  the  court  rendering  judgment  for 
interest.  {O'Neil  v.  Magner,  81  Cal.  631,  [15  Am.  St  Eep. 
88,  22Pac.  876].) 

We  see  no  prejudicial  error  in  the  record,  and  the  judgment 
and  order  are  afSrmed. 

Taggart,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  708.    Flnt  AppeUate  District.— Mareli  17,  1010.] 

WM.  M.  AYDELOTTE,  Respondent,  v.  I.  T.  BLOOM,  Ap- 
pellant. 

AonoN  FOB  Legal  Sebvigbs — Odnflict  or  Evn>BKGi — Sufpobt  or  Vkbp 
DICT. — In  an  aetion  for  legal  services,  where  the  testimony  of  the 
plaintiff  is  corroborated,  and  there  is  conflicting  evidence  for  the 
defendant,  the  verdict  for  the  plaintiff  is  sufficiently  sostained,  and 
this  court  wiU  not  interfere  therewith. 

Id. — PLBADmo — Bbasonablb  Valub  or  Sebvigbs — ^Evidbncb  or  Bi- 
TAiNiNO  Fee. — Under  a  general  complaint  to  recover  the  reason- 
able value  of  plaintiff's  services  as  an  attorney  at  law,  evidence  if 
admissible,  without  special  pleading  thereof,  to  prove  the  amount 
of  a  reasonable  retaining  fee. 

Id. — ^Retaineb  Pabt  or  Gausb  or  AonoN. — ^Where  an  action  H  brought 
to  recover  the  value  of  an  attorney's  services,  the  retainer,  if  not 
paid,  constitutes  part  of  the  plaintiff's  cause  of  action;  and  it  if 
not  necessary  to  set  forth  the  items  of  the  account  in  the  com- 
plaint. It  is  sufficieut  to  state  the  facts  constituting  the  cause  of 
action  in  ordinaiy  and  concise  language. 
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In. — ^Bm.  OF  PisncuLAXS. — WlieTe,  upon  a  demand  for  a  bin  of  par- 
tieolan,  one  was  fomiBhed  letting  fortli  detailed  items  for  dis- 
bursements, and  one  lumping  charge  for  the  whole  of  the  legal 
services,  and  no  further  bill  of  particulars  was  demanded,  it  was 
competent  in  proving  the  value  of  the  seryioes  to  prove  the  amount 
of  a  reasonable  retaining  fee. 


APPEAL  from  an  order  of  the  Superior  (Tonrt  of 
Cruz  County,  denying  a  new  triaL    Imcaa  F.  Smith,  Jndg6. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

Hngh  B.  Oabom,  for  Appellant. 

Wm.  M.  Aydelotte,  and  A.  H.  Jarman,  for  Bespondent 

KERRIGAN,  J. — This  is  an  action  to  recover  the  reasonable 
value  of  services  rendered  as  an  attorney  at  law.  The  case 
was  tried  with  a  jury,  and  in  accordance  with  its  verdict  a 
judgment  was  entered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $600.  This  appeal  is  from  an  order 
denjring  defendant's  motion  for  a  new  trial. 

The  evidence  upon  both  aides  presented  has  been  read  and 
considered.  Very  briefly  the  facts  are  as  follows:  The  plain- 
tiff testified  that  he  rendered  the  defendant  certain  services 
as  an  attorney  at  law;  that  the  reasonable  compensation  for 
such  services  was  $1,000.  He  rendered  a  bill,  however,  for 
$750,  and  sued  for  this  amount.  His  testimony  as  to  the  ser- 
vices rendered  and  as  to  their  value  was  corroborated.  The 
defendant  did  not  dispute  that  the  plaintiff  had  rendered  the 
services,  but  claimed  that  they  were  performed,  not  as  an  at- 
torney at  law  but  as  an  expert  bookkeeper,  and  that  they  were 
not  so  extensive  as  claimed  by  plaintiff,  and  that  the  reason- 
able value  of  the  same  was  $265,  and  introduced  evidence  to 
that  effect. 

It  thus  appears  that  there  is  a  conflict  in  the  evidence;  and 
as  there  is  evidence  to  sustain  the  verdict  of  the  jury,  this 
court,  as  has  been  repeatedly  held,  will  not  interfere.  {Merger 
T.  Eorlock,  10  CaL  352,  [101  Pac.  918] ;  Ernest  v.  McAuley, 
155  CaL  739,  [102  Pac  924] .)  In  the  case  of  Long  v.  Saufley, 
89  CaL  437,  [26  Pac  902],  it  was  said:  ''This  court  has  re- 
peatedly held  that  the  decision  of  the  trial  court  upon  conflict- 
ing evidence  ia  conclusive,  and  that  when  that  court  upon  a 
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motion  for  a  new  trial  has  refused  to  set  aside  sach  decision, 
this  court  will  not  reverse  or  even  review  its  action." 

One  of  plaintiff's  witnesses,  an  attorney  at  law,  in  testifying 
as  to  what  in  his  opinion  plaintiff's  services  were  reasonably 
worth,  said:  ''I  should  say  h«  should  be  entitled  to  a  retainer 
of  $500,  and  his  services  should  be  worth  in  addition  to  that 
from  $700  or  $750  to  $1,000.  I  should  say  that  he  should 
have  $1,250  for  those  services  including  the  retainer."  De- 
fendant objected  to  that  part  of  the  answer  referring  to  the 
retainer,  and  now  claims  that  as  the  plaintiff  did  not  sue  for 
or  demand  a  retainer  the  testimony  was  erroneously  admitted. 
It  is  true  that  the  plaintiff  does  not  in  his  complaint  in  terms 
mention  a  retaining  fee,  but  merely  alleges  that  the  amount 
sought  to  be  recovered  is  the  reasonable  value  of  the  services 
rendered ;  but  it  has  been  decided  that  upon  such  an  allegation 
an  attorney  may  in  proving  such  value  include  therein  the 
amount  of  a  reasonable  retaining  fee.  {Knight  v.  Russ,  77 
Cal.  410,  [19  Pac.  698] ;  Roche  v.  Baldivin,  143  Cal.  186,  [76 
Pac.  956].)  In  the  former  case  the  court  said:  "When  an  ac- 
tion is  brought  to  recover  the  value  of  an  attorney's  services 
the  retainer,  it  not  having  been  paid,  constitutes  a  part  of  the 
plaintiff's  cause  of  action,  but  it  is  not  necessary  to  set  forth 
the  items  of  the  account  in  the  complaint.  It  is  sufficient  to 
state  the  facts  constituting  the  cause  of  action  in  ordinary  and 
concise  language,  and  if  the  defendant  desires  further  partic- 
ulars, he  may  call  for  them,  and  they  must  be  given  to  him 
within  a  reasonable  time.  (Code  Civ.  Proc,  sees.  426,  454.) 
At  the  trial,  if  an  issue  has  been  tendered  as  to  the  value  of 
the  services,  their  value  must  be  proved,  and  that  will  include 
the  value  of  the  retainer."  In  the  case  at  bar,  on  the  demand 
of  defendant  a  bill  of  particulars  was  furnished,  which  in- 
cluded various  items  of  disbursements,  and  one  item  detailing 
the  various  services  rendered,  and  making  one  lumping  charge 
for  the  whole  of  those  services.  No  further  bill  of  particulars 
was  called  for.  It  was  in  proving  the  value  of  the  services 
detailed  in  this  last-mentioned  item  that  the  testimony  was 
received  as  to  the  amount  of  a  reasonable  retaining  fee ;  and 
we  think,  under  the  authority  of  the  two  cases  last  cited,  that 
the  evidence  was  properly  received. 

The  order  appealed  from  is  affirmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 
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[Gv.   No.   750.    FiiBt  Appellate  I>ifltrict.~Marcli   17,   1910.] 

GEORGE  PRANK  COMPANY,  a  Corporation,  Appellant, 
V.  LEOPOLD  &  FERRON  COMPANY,  a  Corporation, 
Respondent. 

JuDOXKNT  Against  Fobxion  Cobpobation — ^yon>  Skbviob  of  Summons 
ON  Secretabt  op  Stats — ^Vacation  Within  Beasonablx  Timb. — 
The  seryice  of  sommoiifl  against  a  foreign  corporation  not  doing 
buainess  in  this  state  cannot  be  made  npon  the  Secretary  of  State, 
and  a  judgment  against  it  hj  default,  based  upon  such  serrice,  is 
Toid  in  fact,  for  want  of  jurisdiction  over  the  person  of  the  de- 
fendant, and  may  be  vacated  upon  affidavit  showing  the  facts 
within  a  reasonable  time  after  the  entry  of  the  judgment. 

Ibu — JuDGMXNT  Von)  m  Pact — ^Want  op  Jubisdiction  op  Person— 
BXASONABLX  TiME  NOT  LIMITED  BT  CoDE. — A  motiou  to  vacato  a 
judgment  not  void  upon  the  face  of  the  judgment-roll,  but  void 
in  fact  only  for  want  of  jurisdiction  of  the  person  of  the  de- 
fendant, is  not  limited  as  to  a  reasonable  time  within  which  to 
notice  the  same,  by  the  terms  of  section  473  of  the  Code  of  dvil 
Procedure.  The  right  to  have  a  void  judgment  vacated  exists 
independent  of,  and  outside  of,  any  statutory  provision. 

In. — Limit  op  Timx  to  be  Detebmined  bt  Tbial  Court. — ^While  the 
court  may  vacate  a  judgment  void  upon  its  face  at  any  time,  and 
ean  only  vacate  a  judgment  merely  void  in  fact,  for  want  of 
jurisdiction  over  the  defendant,  within  a  reasonable  time,  yet  the 
limit  of  such  reasonable  time,  in  the  absence  of  a  statutory  pro- 
vision, should  be  largely  left  to  the  determination  of  the  trial 
eourt. 

Id. — ^Notice  Spxcipting  Entbt  op  Judgment — Six  Months  —  Pbe- 
8UMPTI0N — ^BuBDEN  OP  Pboop. — ^Where  the  notice  of  the  motion  to 
vacate  the  judgment  specified  its  entry  within  six  months  prior 
thereto,  and  the  record  shows  nothing  to  the  contrary,  it  must  be 
presumed  against  the  appeUant,  upon  whom  the  burden  of  show- 
ing error  lies,  and  in  support  of  the  order  vacating  the  judg- 
ment, that  the  entry  of  the  judgment  was  within  six  months 
preceding  such  notice. 

Id. — ^Rendition  op  Judgment— Lapsx  op  Six  Months  and  One  Day 
— ^PowxB  OP  CouBT. — ^Where  the  judgment  by  default  was  ren- 
dered against  the  defendant  by  the  judge  signing  the  same,  and 
the  filing  thereof  with  the  clerk  six  months  and  one  day  prior 
to  the  notice  of  motion  to  vacate  the  judgment,  as  being  void 
in  fact,  it  cannot  be  held  that  such  lapse  of  time  after  the  rendi- 
tion of  the  judgment,  as  distinguished  from  its  entry,  was  un- 
reasonable^ or  that  the  eourt  had  no  power,  under  such  '-rsum- 
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steaeei,  to  Tacato  tach  judgment,  upon  proof  dehan  the  record, 
tittt  the  eoort  never  obtained  jnriadietion  over  the  defendant 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Santa 
Clara  County,  vacating  a  judgment  by  default  J.  B^  Welch, 
Judge. 

The  facta  are  stated  in  the  opinion  of  the  courL 

Will  M.  Begga,  J.  S.  Partridge,  and  B.  C.  McComish,  for 
Appellant 

Campbell,  Metson,  Drew,  Oatman  &  Mackenzie,  for  Be- 
tpondent 

HALL,  J. — ^This  is  an  appeal  from  an  order  vaeatlng  and 
setting  aside  a  default  judgment  entered  against  defendant 
as  damages  for  an  unlawful  and  malicious  attachment 

The  action  is  purely  a  personal  one,  and  was  brought  in 
October,  1906.  The  defendant  is  a  foreign  corporation,  or- 
ganized and  existing  under  the  laws  of  the  state  of  Illinois. 
It  had  never  filed  in  the  office  of  the  Secretary  of  State  of 
this  state  a  copy  of  its  articles  of  incorporation,  or  a  designa- 
tion of  an  agent  upon  whom  process  might  be  served,  as  is 
required  by  the  statute  of  this  state  of  all  foreign  corpora- 
tions doing  business  in  the  state.     (Civ.  Code,  sees.  405,  408.) 

Service  of  summons  was  made  upon  defendant  by  serving 
a  copy  of  the  summons  and  complaint  upon  the  Secretary 
of  State. 

Upon  the  sixteenth  day  of  November,  1906,  a  judgment, 
upon  default,  against  defendant  for  the  sum  of  $25,000  was 
signed  by  the  judge  of  the  court  and  filed  with  the  clerk. 
On  the  seventeenth  day  of  May,  1907,  just  six  months  and 
one  day  after  the  rendition  of  the  judgment,  the  defendant 
specially  appeared  in  the  action  for  the  purpose  of  its  mo- 
tion only,  and  gave  and  filed  a  notice  of  motion  to  vacate 
and  set  aside  said  judgment  upon  the  ground  that  the  court 
never  obtained  jurisdiction  of  the  defendant,  in  that  no  ser- 
vice of  summons,  as  required  by  law,  had  been  made  on  de- 
fendant and  that  it  had  never  appeared  in  said  action  or 
anbn::tted  itself  to  the  jurisdiction  of  the  court.  Upon  the 
Scaring  the  court  granted  the  motion,  and  it  is  from  this  or- 
ier  that  the  plaintiff  has  appealed.    At  the  hearing  the  court 
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allowed  defendant  to  read  in  evidence  an  afSdavit  served  with 
the  notice  and  other  affidavits  replying  to  affidavits  read  by 
plaintiff.  From  the  affidavits  read  by  defendant  it  appears 
that  defendant  was  not  at  the  time  of  bringing  the  action, 
and  had  not  for  over  a  year  prior  thereto,  or  since,  been  en- 
gaged in  business  in  the  state  of  California,  nor  had  it  at 
that  time,  nor  for  over  a  year  prior  thereto,  nor  since,  any 
officer,  managing  or  business  agent,  cashier  or  secretary,  offi- 
cer, representative,  or  agent  in  said  state  of  California. 

In  other  words,  the  facts  disclosed  by  these  affidavits  show 
that  service  of  summons  on  this  defendant  could  not  be  had 
in  this  action  by  service  of  such  summons  on  the  Secretary 
of  State,  and  in  consequence  the  judgment  is  void.  We  do 
not  understand  that  this  is  disputed  by  appellant.  Its  con- 
tention is  that  the  motion  came  too  late  to  permit  the  use  of 
proof  aliunde  the  judgment-roll  to  show  its  invalidity  for 
want  of  jurisdiction  over  the  defendant,  in  that  the  motion 
was  made  more  than  six  months  after  the  judgment  was 
taken.  The  record  does  not  disclose  when  the  judgment  was 
entered  other  than  the  notice  of  the  motion  recited  that  the 
judgment  was  entered  on  the  seventeenth  day  of  November, 
1906 ;  but  if  the  date  of  its  entry  be  important,  we  would  as- 
sume as  against  an  appellant,  upon  whom  the  burden  of 
showing  error  lies,  and  in  support  of  the  order  of  the  trial 
court,  that  the  entry  was  within  six  months  preceding  the 
notice  of  motion. 

The  fallacy  of  appellant's  position  lies  in  the  assumption 
that  the  time  within  which  a  motion  to  set  aside  a  judgment 
void  in  fact,  but  not  so  appearing  upon  the  judgment-roll,  is 
limited  by  section  473,  Code  of  Civil  Procedure.  This  mo- 
tion is  not  made  under  this  section  at  all.  The  right  to  have 
a  void  judgment  vacated  and  set  aside  exists  independent  of 
and  outside  of  any  statutory  provision.  {Waller  v.  Weston, 
125  Cal.  201,  [57  Pac.  892] ;  Norton  v.  Atchison  etc.  B.  R. 
Co^  97  Cal.  388,  [33  Am.  St.  Rep.  198,  32  Pac.  452] ;  Mott 
Iron  Works  v.  West  Coast  Plumbing  Co.,  113  CaL  341,  [45 
Pac.  683].)  Where  the  judgment  appears  to  be  void  upon 
its  face,  that  is,  by  inspection  of  the  judgment-roll,  it  may 
be  vacated  upon  motion  at  any  time;  but  where  its  invalid- 
ity must  be  shown  by  extrinsic  proof,  it  is  well  settled  that 
such  motion  can  only  be  entertained  when  made  within  a  rea- 
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flonable  time.  In  this  connection  appellant  insists  that  it  has 
been  settled  in  this  state  by  authoritative  decisions  that  such 
reasonable  time  cannot  exceed  the  maximum  time  allowed  for 
the  motions  authorized  hj  section  473,  Code  of  Civil  Proce- 
dure, and  that  the  time  allowed  by  that  section  cannot  ex- 
ceed six  months  from  the  rendition  of  the  judgment  as  con- 
tradistinguished from  the  entry  thereof. 

We  have  examined  all  the  cases  cited  by  appellant  as  well 
as  all  those  cited  by  respondent  upon  this  point,  and  we  are 
of  the  opinion  that  the  result  of  the  decisions  is  that  a  mo- 
tion to  vacate  a  void  judgment,  not  appearing  to  be  such 
upon  its  face,  must  be  made  within  a  reasonable  time.  So 
much  has  been  authoritatively  settled.  But  in  none  of  the 
cases  has  it  been  decided  whether  the  time  shall  run  from  the 
rendition  of  the  judgment  or  from  the  entry  thereof.  In 
none  of  the  cases  has  it  been  necessary  to  fix  precisely  what 
is  a  reasonable  time.  It  being  established  that  the  motion 
may  be  made  within  a  reasonable  time,  it  would  seem  to  fol- 
low on  principle  that  what  is  a  reasonable  time,  in  the  ab- 
sence of  a  statutory  limitation,  should  be  largely  left  to  the 
determination  of  the  trial  court.  We  have  just  said  that  in 
none  of  these  cases  has  it  been  necessary  to  fix  precisely  what 
is  a  reasonable  time  for  such  a  motion  as  this.  Norton  v. 
Atchison  etc.  B.  B.  Co.,  97  Cal.  388,  [33  Am.  St.  Rep.  198,  30 
Pac.  585,  32  Pac.  452],  may  be  considered  a  leading  case  in 
this  state  upon  the  right  to  vacate  a  judgment,  void  in  fact, 
but  not  so  appearing  upon  the  record,  by  motion.  The  right 
to  vacate  such  a  judgment  upon  motion  at  all  was  attacked* 
and  it  was  held  that  the  right  existed,  but  must  be  exercised 
within  a  reasonable  time.  It  was  there  said:  ** Under  our 
present  system,  terms  of  court  are  abolished,  and  a  motion  to 
set  aside  a  judgment  would  have  to  be  made  within  a  rea- 
sonable time;  and  perhaps,  following  the  analogy  of  section 
473,  six  months  might  be  considered  the  extent  of  a  reason- 
able time  for  the  motion;  but  however  that  may  be,  there  is 
QO  question  in  the  case  at  bar  as  to  reasonable  time  because 
the  motion  was  made  within  ten  days  after  the  judgment. 
.  .  .  We  hold,  therefore,  that  when  a  nonresident  has  not  been 
personally  served  within  the  state,  the  court  has  power,  within 
a  reasonable  time,  when  it  finds  that  it  has  been  deceived  by 
a  false  return  of  such  service  within  the  state,  to  quash  the 
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service  of  summons  and  vacate  the  judgment.  This  is  as 
broad  a  statement  of  the  rule  as  the  facts  of  this  case  re- 
quire." 

It  is  thus  apparent  that  it  was  only  decided  in  that  case  as 
to  the  time  of  such  motion  that  it  must  be  made  within  a  rea- 
sonable time,  and  that  ten  days  was  such  reasonable  time. 
The  suggestion  that  the  time  fixed  by  section  473,  Code  of 
Civil  Procedure,  should  be  adopted  cannot  mean  anything 
more  than  that  approximately  such  time  should  not  be  ex- 
ceeded, in  view  of  the  fact  that  it  laid  down  authoritatively 
that  such  motion  may  be  made  within  a  reasonable  time,  and 
in  view  of  the  rule  that  what  is  a  reasonable  time,  in  the  ab- 
sence of  a  statutory  limitation,  is  a  question  largely  within 
the  discretion  of  the  trial  court. 

In  People  v.  Temple,  103  Cal.  453,  [37  Pac.  415],  cited  by 
appellant,  the  motion  was  made  more  than  twelve  years  after 
the  judgment  was  entered,  and  it  was  held  that  it  came  too 
late.  It  was  there  said  ''that  a  judgment  which  is  in  fact 
void  for  want  of  jurisdiction  over  the  person  of  the  defend- 
ant, but  where  its  invalidity  does  not  appear  from  the  judg- 
ment-roll, may  be  set  aside  upon  motion  within  a  reasonable 
time  after  its  entty.*'  (Italics  are  ours.)  The  court  further 
said:  ''And  what  is  a  reasonable  time  within  which  a  motion 
may  be  made  to  set  aside  a  judgment,  not  void  upon  its  face, 
must  depend  somewhat  upon  the  circumstances  of  each  par- 
ticular case,  and  is  not  definitely  determined  further  than  that 
it  will  not  extend  beyond  the  limit  fixed  by  section  473  of 
the  Code  of  Civil  Procedure."  This  reference  to  what  has 
been  "determined/'  so  far  as  we  are  advised,  has  no  greater 
justification  than  the  suggestion  concerning  the  effect  of  sec- 
tion 473,  in  Norton  v.  Atchison  etc.  B.  B.  Co.,  97  Cal.  388, 
[33  Am.  St.  Eep.  198,  30  Pac.  585,  32  Pac.  452].  No  such 
point  was  there  definitely  determined  or  determined  at  all. 

Whether  or  not  the  exact  time  limited  for  motions  under 
section  473,  Code  of  Civil  Procedure,  was  the  maximum  limit 
for  a  motion  to  vacate  a  judgment  void  dehors  the  record  was 
not  involved  in  the  Temple  case.  The  gist  of  the  decision  is 
csontained  in  the  concluding  paragraph,  which  is,  "The  judg- 
ment was  not  void  upon  its  face,  and  could  not,  upon  that 
ground,  be  set  aside  on  motion.  The  motion  was  made  more 
than  twelve  years  after  the  judgment  was  entered,  and  was 
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not  within  a  reasonable  time.  The  court  had  no  power,  there- 
fore, to  grant  the  motion,  and  its  action  in  doing  so  must  be 
held  void  and  of  no  effect."     (Italics  are  ours.) 

When  this  case  is  carefully  read  in  the  light  of  its  facts 
it  will  be  seen  to  only  authoritatively  decide  that  such  a  mo- 
tion as  was  there  involved  must  be  made  within  a  reasonable 
time,  and  that  twelve  years  after  the  entry  of  judgment  is 
not  a  reasonable  time. 

People  V.  Harrison,  107  Cal.  541,  [40  Pac.  956],  cited  by 
appellant,  involved  rights  of  conflicting  purchasers  of  state 
lands.  Incidental  reference  is  made  to  an  order  vacating  a 
judgment  not  void  upon  the  record,  made  three  years  after 
the  rendition  of  the  judgment,  and  the  Temple  case  is  cited 
as  determining  that  such  a  motion  must  be  made  within  six 
months  after  the  rendition  of  the  judgment.  But  all  that 
was  said  on  this  subject  is  obiter,  as  the  case  was  decided  upon 
another  point  and  in  favor  of  the  party  relying  on  the  order. 

People  V.  Norris,  144  Cal.  422,  [77  Pac.  998],  also  cited  by 
appellant,  decides  that  on  a  motion  made  six  years  after  judg- 
ment, evidence  dehors  the  record  cannot  be  used  to  prove  the 
invalidity  of  the  judgment. 

On  the  other  hand,  there  are  expressions  in  eases  to  the  ef- 
fect that  the  time  runs  from  the  entry  of  the  judgment.  But 
in  none  of  the  cases  was  any  point  being  made  as  to  whether 
or  not  the  time  should  be  counted  from  the  rendition  or  entry 
of  the  judgment. 

So,  too,  in  none  of  the  cases  cited  on  either  side  was  it  im- 
portant for  the  court  to  fix  accurately  what  should  be  the 
maximum  limit  for  a  reasonable  time  within  which  a  motion 
to  vacate  a  judgment,  void  in  fact  but  not  so  appearing  on 
the  record,  must  be  made.  In  no  case  did  the  time  involved 
approximate  near  to  six  months,  either  from  the  rendition  or 
entry  of  the  judgment.  The  fundamental  rule  recognized  in 
all  the  cases  is  that  such  motion  must  be  made  within  a  rea- 
sonable time.  That  is  as  much  as  has  been  authoritatively 
decided. 

The  section  of  the  code  relied  on  by  appellant  does  not  deal 
with  the  matter  of  vacating  void  judgments  at  aU. 

In  the  state  of  the  authorities  on  the  subject  we  are  not 
prepared  to  say  that  a  motion  made  six  months  and  one  day 
after  the  rendition  of  a  judgment,  void  in  fact,  is  not  made 
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within  a  reasonable  time,  or  that  the  conrt  had  no  power 
nnder  sueh  circumstances  to  vacate  such  judgment  upon  proof 
dehors  the  record  that  the  court  never  obtained  jurisdiction 
over  the  person  of  the  defendant. 
The  order  is  affirmed. 

Kerrigan,  J.,  and  Cooper,  P.  J.,  concurred. 


[CSt.   No.   795.    FInt  Appellate   District.— Mareb   17,   1910.] 

CALIPOENIA  PINE  BOX  AND  LUMBER  COMPANY,  a 
Corporation,  Petitioner,  v.  SUPERIOR  COURT  OP  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO,  and  E. 
P.  M06AN,  Judge  of  Department  Seven  Thereof,  Re- 
spondents. 

Okneral  Appsakakcx  or  lV>BnoN  CoBPORATioir  Dbfindant— Pbooub- 
iNO  Stipulation  and  Obdsr  Extending  Time  to  Amswxs.— A 
foreign  eorpomtioa  defendant  to  an  aetion  makes  a  general  ap- 
pearance by  written  request  bj  its  attorney  for  a  stipulation 
from  plaintiff's  attorneys  extending  time  to  answer,  which  was 
granted,  and  by  procuring  through  such  attorney  an  order  of 
eonrty  upon  affidavit,  extending  time  in  which  to  answer,  there  be- 
ing nothing  in  the  request,  stipulation,  affidavit,  or  order  to  indi- 
eate  that  the  appearance  was  intended  to  be  special 

Id. — ^Eftbct  or  Qbnkral  ArpXAaANGC. — ^A  general  appearance  by  a  de- 
fendant waives  all  question  as  to  the  service  of  process,  and  is 
equivalent  to  personal  service. 

Id. — ^DKTAniiT  or  Bbfxndant— Butt  or  Goubt — Obdxb  Quashing  Skbp 
▼IGK  or  Summons. — The  defendant  having  appeared  and  made 
default,  it  was  the  duty  of  the  court  to  enter  the  default  of  the 
defendant,  which  duty  cannot  be  excused  on  the  ground  that  on 
motion  of  the  defendant,  the  court  ordered  the  service  of  the  sum- 
mons to  be  quashed,  the  service  of  summons  having  been  waived 
by  defendant* 

Id. — ^liANDAicus. — ^Where  the  facts  are  undisputed,  and  the  law  estab- 
lishes the  right  of  a  party  to  an  order,  or  to  the  relief  which 
the  court  has  refused,  mandaimu  will  lie;  and  where,  as  in  this 
ease,  it  is  the  duty  of  the  court  to  enter  the  default  of  the  de- 
fendant^ which  it  has  refused  to  do,  owing  to  a  misconception  of 
the  law,  mcmdamus  will  lie  to  compel  the  court  to  discharge  its 
duty  by  entering  the  default  of  the  defendants 
is  OsL  App.— ft 
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1^4 — ^Absuicb  or  LcBAL  BxMiDT  ov  Pkrtioxbl — ^It  cftsBot  be  nid 
tluit  tba  petitioner  for  tlie  writ  ia  this  cue  has  a  plaiiiy  speedy 
•ad  adequate  remedj  ia  the  ordinary  eonne  of  the  law.  There  is 
ao  Jadgment  or  order  from  whieh  aa  appeal  win  lie;  aad  aader 
the  raling  of  the  eonrt,  petitioner  caanot  proceed,  although  the 
defendant  has  appeared  aad  sobmitted  itself  to  tkb  jarisdictioa 
of  the  eoart. 

APPLICATION  for  writ  of  mandate  to  the  Superior  Court 
of  the  City  and  County  of  San  Franeiaoo.  E.  P.  Mogan, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  C.  Meyerstein,  for  Petitioner. 

W.  T.  Phipps,  and  Percy  E.  Towne,  for  Respondents. 

COOPER,  P.  J. — This  is  an  application  for  a  writ  of  man- 
date to  compel  the  superior  court  of  the  city  and  county  of 
San  Francisco  and  Honorable  E.  P.  Mogan,  one  of  the  judges 
thereof,  to  make  an  order,  directing  the  clerk  of  said  court 
in  the  department  presided  over  by  such  judge  to  enter  the 
default  of  the  defendant  in  an  action  pending  in  said  court, 
entitled  "California  Pine  Box  &  Lumber  Co.,  a  corporation, 
Plaintiff,  vs.  Des  Moines  Casket  Company,  a  corporation, 
Defendant. ' ' 

The  facts  of  the  case  are  substantially  as  follows :  In  Octo- 
ber, 1909,  the  petitioner  commenced  an  action  in  said  court 
against  said  Des  Moines  Casket  Company  as  defendant,  to 
recover  upon  an  alleged  express  contract  for  goods  sold  and 
delivered  by  the  plaintiff  therein  to  said  defendant.  The 
defendant  was  a  foreign  corporation,  existing  and  doing  busi- 
ness under  the  laws  of  the  state  of  Iowa,  and  had  no  place 
of  business  in  the  state  of  California,  and  no  agent  upon 
whom  summons  could  be  served.  A  summons  was  duly  is- 
sued and  attempted  to  be  served  by  personally  delivering  the 
same  to  one  Antes,  the  president  of  said  defendant,  who  was 
then  temporarily  in  the  state  of  California  on  business,  but 
not  engaged  in  any  business  in  connection  with  the  said  cor- 
poration. After  the  summons  had  been  left  with  said  Antes, 
and  on  November  1,  1909,  W.  T.  Phipps,  an  attorney  at  law, 
wrote  to  the  plaintiff's  attorneys  in  said  action  inclosing  a 
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stipulation,  and  requesting  that  it  be  signed,  which  letter  is 
as  follows: 

''In  the  two  cases,  one  of  the  Calif omia  Pine  Box  A  Lum^ 
her  Company  v.  Dee  Moines  Casket  Company,  and  the  other 
Calif omio  Pine  Box  dt  Lumber  Company  v.  Wichita  Casket 
Company,  in  which  yon  are  attorneys  for  plaintiff,  I  wish 
yon  to  give  me  the  inclosed  stipulation  extending  time  for 
answer.  The  president  of  these  two  companies  has  not  yet 
got  back  from  his  recent  trip  to  this  coast,  and  I  want  a 
report  from  him  before  I  can  put  in  an  answer.  If  this 
extension  is  granted  I  hope  to  avoid  the  necessity  of  putting 
in  any  demurrer,  and  I  think  time  will  be  saved  by  grant- 
ing it  Yours  respectfully, 

"W.  T.  PHIPPS.'' 

In  answer  to  this  letter  the  attorneys  for  the  plaintiff 
signed  and  inclosed  a  stipulation  in  said  cause,  which  is  as 
follows : 

''It  is  hereby  stipulated  that  the  time  for  answering  in 
the  above  case  shall  be  and  is  hereby  extended  to  and  in- 
cluding the  20th  day  of  November,  1909.  This  stipulation 
ahall  be  effective  without  being  filed. 

"J.  C.  METERSTEIN  and 
"J.  V.  B.  FILIPPINI, 

"Attorneys  for  Plaintiff.'' 

Afterward,  on  the  seventeenth  day  of  November,  1909,  said 
Phipps  made  an  afSdavit,  in  which  he  stated  and  set  forth 
that  he  was  attorney  for  the  defendant  in  said  action;  that 
the  summons  was  served  upon  the  president  of  the  defendant 
while  he  was  temporarily  traveling  in  the  state  of  California; 
that  said  president  had  returned  to  the  state  of  Iowa,  and  was 
the  only  person  in  position  to  furnish  afiSant  "with  the  neces- 
sary data  from  which  to  prepare  and  file  the  answer  in  the 
above-entitled  matter."  The  affidavit  further  stated,  "That 
said  president  of  said  defendant  has  not  as  yet  had  sufficient 
time  in  which  to  furnish  affiant  with  said  data,  and  it  is  there- 
fore necessary  that  affiant,  for  the  benefit  of  said  defendant, 
get  an  extension  of  time  herein  for  answering  or  demurring 
to  said  complaint.  That  defendant's  time  for  answering  or 
demurring  will,  unless  extended,  expire  on  November  20, 1909. 
Wherefore  affiant  prays  that  said  court  make  an  order  ex- 
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tending  the  time  for  answer  or  demurrer  herein,  to  and  in- 
cluding December  20th,  1909.'* 

Upon  the  above  afiBidavit  being  so  filed  in  said  court  by  said 
attorney  for  the  defendant,  and  at  his  request,  the  court  and 
the  said  judge  thereof  made  an  order  extending  the  time  for 
said  defendant  to  demur  or  answer  to  and  including  the 
twentieth  day  of  December,  1909,  and  no  other  or  further  ex- 
tension of  time  has  been  granted  by  stipulation  or  otherwise. 

After  the  attorney  for  said  defendant  had  so  procured  the 
stipulation  aa  aforesaid,  and  filed  the  affidavit  as  hereinbefore 
stated,  on  which  he  procured  the  order  of  court  giving  him 
to  and  including  December  20,  1909,  in  which  to  answer  or 
demur,  and  on  December  3,  1909,  he  made  a  motion  in  said 
court  in  said  cause  for  an  order  setting  aside  the  attempted 
service  of  summons  therein,  upon  the  ground  that  it  had  not 
been  served  upon  any  person  upon  whom  service  could  be 
legally  made  under  the  laws  of  California.  The  said  court 
thereafter,  on  the  seventh  day  of  December,  1909,  made  an 
order  granting  said  motion  and  setting  aside  and  quashing 
the  said  service  of  summons.  The  defendant  in  said  action 
has  filed  no  pleading  or  demurrer  therein.  Thereafter  upon 
due  notice  petitioner,  on  the  seventh  day  of  January,  1910, 
made  a  motion  for  an  order  directing  the  clerk  of  the  said 
court  to  enter  the  default  of  the  said  defendant,  and  the 
court  thereupon  made  an  order  denying  said  motion,  and  re- 
fusing to  order  the  clerk  of  said  court  to  enter  the  default 
of  said  defendant,  holding  that  it  had  no  jurisdiction  of  dcv 
fendant.  Thereafter  on  the  tenth  day  of  February,  1910, 
the  petitioner  applied  to  the  clerk  of  said  court  for  entry  of 
default  against  defendant,  and  the  clerk,  in  view  of  the  order 
so  made  by  the  court,  refused  to  enter  the  same. 

The  first  question  for  determination  here  is  as  to  whether 
or  not  the  defendant,  by  reason  of  the  facts  above  set  forth, 
appeared  in  the  action. 

The  judge  of  the  superior  court  concluded  that  the  de- 
fendant had  not  appeared,  and  that  the  court  had  no  jurisdic- 
tion of  it,  and  no  doubt  based  its  order  denying  the  motion 
for  entry  of  default  upon  this  ground.  The  question  as  to 
the  service  of  the  summons  and  the  order  setting  aside  the 
same  may  be  eliminated^  for  the  reason  that  if  the  facts  ap- 
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pearing  of  record  show  an  appearance  aa  a  matter  of  law,  it 
was  the  duly  of  the  court  to  order  the  entry  of  default. 

It  b  elementary  that  a  general  appearance  by  a  defendant 
waives  all  question  as  to  the  service  of  process,  and  is  equiva- 
lent to  personal  service.  An  appearance  is  generally  defined 
as  the  formal  proceeding  by  which  a  defendant  submits  him- 
self to  the  jurisdiction  of  the  court.  Our  code  provides  (Coda 
Civ.  Proc.,  sec.  1014)  that  a  '^defendant  appears  in  an  action 
when  he  answers,  demurs  or  gives  the  plaintiff  written  n<^ 
tice  of  his  appearance,  or  when  an  attorney  gives  notice  of 
an  appearance  for  him.''  In  this  case  the  question  is,  Did 
Phipps  give  petitioner  notice  of  appearance  for  the  defend- 
ant f 

In  our  opinion  he  did.  When  he  wrote  to  plaintiff's  attor- 
neys and  procured  a  stipulation  giving  more  time  to  answer 
or  demur  he  gave  written  notice  of  his  appearance.  He  stated 
that  he  hoped  to  avoid  the  necessity  of  putting  in  a  demurrer 
and  that  time  would  be  saved  by  the  stipulation.  This  was 
written  information  to  the  plaintiff's  attorneys  giving  them 
notice  that  Phipps  was  the  attorney  for  the  defendant.  Plain- 
tiff's attorneys  acted  upon  the  notice  when  they  signed  and 
returned  the  desired  stipulation.  Defendant's  attorney  then 
made  an  affidavit,  ^ititled  in  the  court  and  cause,  for  the 
purpose  of  procuring  the  affirmative  action  of  the  court  in 
giving  it  further  time.  This  affidavit  was  filed,  and  the  court 
made  an  order  granting  the  further  time.  There  was  nothing 
in  the  letter,  stipulation,  affidavit,  or  order  made  by  the  court 
as  to  a  special  appearance.  The  court  could  not  have  granted 
the  defendant  an  extension  of  time  in  which  to  plead  unless 
the  defendant  was  before  the  court  In  our  opinion  the  de- 
fendant appeared  in  said  action,  and  comes  within  the  rea- 
son and  principle  of  the  ruling  in  Cooper  v.  Gordon,  125  Cal. 
296,  [57  Pac  1006],  and  Both  v.  Superior  Court,  147  Cal. 
604,  [82  Pac.  246]. 

The  next  question  is  as  to  whether  or  not  the  writ  of  man- 
date will  lie  to  compel  the  court  to  make  a  particular  order. 

It  is  conceded  that  the  writ  will  not  lie  to  control  the  dis- 
cretion of  the  court  where  the  facts  are  such  that  the  court 
may  use  its  discretion.  In  many  cases  the  discretion  exer- 
cised by  the  trial  court  is  conclusive,  particularly  where  the 
evidence  is  conflicting;  but  the  rule  is  now  more  liberally 
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extended  in  regard  to  the  writ  of  mandate  and  its  use  to  con- 
trol judicial  action  and  even  judicial  discretion  when  such  dis- 
cretion has  been  abused. 

Where  the  facts  are  undisputed  and  the  law  establishes  the 
right  of  a  party  to  an  order  or  to  the  relief  which  the  court 
has  refused,  the  writ  will  lie. 

Now,  in  this  case  it  is  the  law  that  when  defendant's  time 
for  answering  or  demurring  expired,  plaintiff  was  entitled 
to  have  its  default  entered.  It  was  the  duty  of  the  court 
under  the  law  to  order  the  entry  of  such  default,  and  the  de- 
nial of  the  order  is  a  refusal  to  perform  a  duty. 

In  Wood  on  Mandamus,  page  48,  it  is  stated:  ''The  rule 
is  that  a  mandamus  will  issue  to  an  inferior  court  to  compel 
the  performance  of  an  official  duty,  to  which  a  party  is  clearly 
entitled  and  which  is  refused  to  him,  when  no  other  effectual 
remedy  exists,  and  to  compel  a  judicial  officer  to  perform  an 
act  which  it  is  his  imperative  duty  to  perform,  and  with  ref- 
erence to  the  manner  of  the  performance  of  which  he  has  no 
reasonable  discretion/' 

In  Temple  v.  Superior  Court,  70  Cal.  211,  [11  Pac.  699],  the 
petitioner  sought  a  writ  of  mandate  to  compel  the  superior 
court  to  hear  a  contempt  proceeding  which  it  had  refused 
to  do,  and  the  supreme  court  said :  ''Under  such  circumstances 
the  court  cannot,  by  holding  without  reason  that  it  has  no 
jurisdiction  of  the  proceeding  divest  itself  of  jurisdiction,  and 
avoid  the  duty  of  hearing  and  determining  it." 

In  Johnston  v.  Superior  Courts  105  Cal.  666,  [39  Pac.  36], 
the  superior  court  being  satisfied  that  due  notice  to  creditors 
had  not  been  given,  ordered  additional  notice  to  be  given,  and 
refused  to  make  an  order  that  due  notice  to  creditors  had  been 
given.  Upon  application  for  a  writ  of  mandate  to  compel 
the  court  to  make  its  decree,  showing  that  due  notice  had 
been  given,  the  facts  were  reviewed,  and  a  writ  of  mandate 
was  issued,  directing  the  court  to  make  such  decree. 

In  Hensley  v.  Superior  Court,  111  CaL  541,  [44  Pac.  232] , 
it  appeared  that  the  court  had  refused  to  make  an  order  or 
decree  of  due  notice  to  creditors  upon  the  ground  that  the 
order  of  notice  to  creditors  was  not  in  conformity  with  the 
law.  The  supreme  court  held  that  it  was,  and  directed  the 
writ  to  issue,  and  in  the  opinion  said:  "Where,  as  here,  the 
law  affixes  a  right  to  specific  relief  from  certain  facts,  and 
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there  is  no  question  made  as  to  the  existence  of  such  facts, 
the  court  has  no  discretion  to  refuse  the  relief.  In  such  a 
case  the  limit  of  the  discretionary  power  of  the  court  has  been 
reached,  and  nothing  but  a  clear  duty  remains ;  and  if  the  re- 
lief is  refused,  and  there  is,  as  in  this  instance,  no  appeal  or 
other  plain,  speedy  and  adequate  remedy,  mandamus  will  lie 
tooompelif 

For  a  very  clear  discussion  of  the  law  on  this  subject  see 
the  opinion  of  the  supreme  court  in  the  late  case  of  Inglin  v. 
Hoppin  ei  al.,  156  Cal.  483,  [105  Pac.  582].  It  was  there  said 
by  Mr.  Justice  Henshaw  in  his  usually  clear  style:  ''While  of 
coarse  it  is  the  general  rule  that  mandamus  will  not  lie  to 
control  the  discretion  of  a  court  or  officer,  meaning  by  that 
that  it  will  not  lie  to  force  the  exercise  of  discretion  in  a  partic- 
ular manner,  the  above  cases  abundantly  show  that  mandamus 
will  lie  to  correct  abuses  of  discretion,  and  will  lie  to  force 
a  particular  action  by  the  inferior  tribunal  or  officer,  when 
the  law  clearly  establishes  the  petitioner's  right  to  such  ac- 
tion.'' 

It  cannot  be  said  that  petitioner  in  this  case  has  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law. 
He  cannot  appeal,  as  there  is  no  judgment  or  order  from 
which  an  appeal  will  lie.  Under  the  ruling  of  the  superior 
court  he  cannot  proceed,  although  the  defendant  has  appeared 
and  submitted  itself  to  the  jurisdiction  of  the  court.  The 
court,  having  jurisdiction,  holds  that  it  has  not,  and  refuses 
further  relief  in  the  cause. 

What  we  have  said  in  this  opinion  is  not  to  be  understood 
as  precluding  the  court  from  hearing  an  application  by  the 
defendant  to  be  relieved  of  the  default  upon  a  proper  show- 
ing. 

Let  the  writ  issue  as  prayed* 

HaU,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  16,  1910. 
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[(St.  No.  654.    Third  Appellate  District.— Mareli  21,  1910.] 

CHARLES  B.  SACCHI,  Respondent,  t.  BATSHJE  LUM- 

BER  COMPANY,  AppeUant. 

NiOUOKNGE — ViOVnfQ  OF   TIMBER  JaM — ^INJUBT  TO  PlAIKTIIT'S  IjKABI- 

HOLD — SuFPOBT  ov  Vebdigt. — In  an  action  for  damages  to  plain- 
tifTs  leasehold  alleged  to  have  resulted  from  defendant's  negli- 
gence in  moving  an  immense  timber  jam  existing  in  a  stream 
above  plaintiff's  property,  so  as  to  cause  it  to  break  a  dike  on 
plaintiff's  land,  and  causing  a  flooding  thereof  with  debris  from 
the  stream,  to  the  destruction  of  a  great  part  of  plaintiff's  gras- 
ing  land,  and  to  the  serious  injury  of  his  dairy  business,  it  is 
held  that  a  verdict  for  damages  to  plaintiff's  leasehold  from  de- 
fendant's negligence  in  the  sum  of  $3,500  was  fully  warranted 
by  the  evidence. 

Id. — Questions  roB  Jubt— Disputb  as  to  Causb  or  Damaob— Ef- 
neoT  or  Verdict. — The  questions  whether  the  damage  was  caused 
by  the  logging  operations  of  the  defendant,  negligently  con- 
ducted, as  claimed  by  plaintiff,  or  was  caused  by  the  operations 
of  a  rock  quarry,  as  claimed  by  defendant,  were  for  the  jury  to 
determine.  The  verdict  for  the  plaintiff  is  indubitable  evidence 
that  the  damage  was  the  direct  result  of  defendant's  negligence. 

Id. — ^DispUTB  AS  TO  Operations  bt  Independent  Contractors  or  bt 
Defendant's  Agents — Submission  to  Jury. — ^The  court  properly 
submitted  to  the  jury  the  question  whether  persons  receiving  a 
fixed  compensation  for  their  services  were  independent  contrac- 
tors or  were  agents  acting  under  the  supervision  of  the  defendant, 
where  there  is  a  dispute  and  conflicting  evidence  on  that  subject  j 
and  the  verdict  of  the  jury  for  the  plaintiff  is  conclusive  that  they 
were  agents  and  not  independent  contractors. 

iDd — ^Natu&al  Bssui/r  or  Operations — ^Knowledge  and  Anticipation 
bt  Defendant. — ^The  natural  result  of  the  operations  of  the  de- 
fendant in  removing  the  original  jam  from  its  position  above 
plaintiff's  land  must  necessarily  have  been  known  to,  and  an- 
ticipated by,  defendant  and  its  oiflcers. 

Id. — ^Verdict  Conclusive  on  Questions  or  Fact. — The  verdict  of  the 
jury  is  conclusive  on  all  questions  of  fact  submitted  thereto  by 
the  court  or  involved  in  the  case. 

Id. — ^Evidence  Bearing  on  Damages— Production  or  Land  Durino 
Pbbvious  Year. — Evidence  as  to  what  the  land  leased  by  plaintiff 
produced  in  the  year  previous  to  that  in  which  the  damage  was 
sustained  was  admissible  as  tending  to  show  the  adaptability  of 
the  land   damaged   to  the  cultivation  of  crops  growing  thereon. 
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And  ita  capacity  for  producing  crops  in  such  quantity  as  was  es- 
sential to  the  dairy  bosineea. 

Id. — ^DiMiNiSHXD  Valux  or  Lkasseold— Bbmtal  Yalue  of  Damaobi 
Land— OosT  of  Bkstobation. — ^Evidence  was  admissible  to  show 
the  diminished  value  of  the  leasehold  during  the  remainder  of 
the  term  by  reason  of  the  damage  caused  to  the  land  from  de- 
fendant's negligence,  and,  to  that  end,  to  prove  the  rental  value 
of  the  damaged  land  per  acre,  and  the  cost  of  restoring  the  land 
to  the  condition  in  which  it  was  when  submerged. 

Id. — Othzb  Elements  of  Damage — ^Daist  Oows — ^Buitteb  Fat — 6o8T 
or  Keeping  on  Othse  Land. — ^Evidence  of  the  number  of  dairy" 
cows  kept  by  plaintiff,  of  the  quantity  of  butter  fat  produced 
from  them  in  the  previous  year,  and  of  the  cost  of  maintaining 
them  on  other  land  which  he  was  compelled  to  rent  for  that  pur- 
pose, was  admissible  on  the  question  of  damages. 

Id. — All  Pboofs  of  Damage  to  be  Consideesd  Tooethxb. — ^AIl  of  the 
proofs  relating  to  the  questions  of  damages  are  to  be  considered 
together,  as  furnishing  as  fair  a  foundation  as  can  be  shown  or 
approximately  laid  to  arrive  at  a  just  and  reasonable  assessment 
of  damages. 

Id. — Damages  Proved  not  Bemotk  oe  Bpeoulativx — Injttrt  to  Pae- 

TICX7LAB  CbOP  AND  BuSINESS^ — ^LOSS  OF  PBOSPECTIVX  PRQPITS.— *The 

damages  proved  are  not  remote  or  speculative.  It  is  always  ad- 
missible to  prove  that  land  damaged  is  peculiarly  adapted  to  a 
particular  kind  of  crop,  and  what  it  is  capable,  under  ordinary 
eireumstances,  of  growing  as  to  kind  and  quality,  and  to  prove 
and  recover  the  loss  of  prospective  profits  which  would  naturally 
flow  from  a  business  damaged,  had  such  business  not  been  de- 
stroyed or  impaired,  so  as  to  obstruct  its  prosecution  in  the  ordi- 
nary way  in  which  it  has  always  been  conducted. 

Id. — Measure  of  Damages — ^Damage  Likely  to  Besttlt  from  Tort. — 
The  damages  which,  in  the  ordinary  eourso  of  things,  would  be 
likely  to  result  from  a  wrongful  or  tortious  injury  to  property 
are  the  basis  or  measure  of  compensation  to  which  the  plaintiff. is 
entitled  for  the  injury  so  inflicted. 

Id. — Instructions — ^Action  upon  Beqxtests. — Eeld,  that,  considering 
the  entire  charge  of  the  courts  every  principle  of  law  applicable 
to  the  issues  and  evidence  was  correctly  declared  and  explained 
to  the  jury  with  clearness;  that  correct  instructions  requested  and 
disallowed  were  otherwise  given  in  the  charges,  and  that,  where 
requests  were  modified,  it  was  either  because  the  part  modified 
was  either  inapplicable  or  incorrectly  stated,  or  announced  else- 
where. 

Ik — Inapplicable  Bequest — Injuries  Caused  bt  ''Act  of  God."— 
Where  there  was  no  evidence  to  justify  a  requested  instruction 
that  if  the  jury   found   that   the   injuries   to   plaintiff's  property 
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were  caused  by  the  "act  of  God/'  defendant  would  not  be  liable,  it 
was  properly  disallowed. 

Id. —  Improper  Request  —  Bridges  for  Passaob  or  Cows — Loss  — 
Leasehold  Property — Duty  or  Repair. — The  court  properly  dis- 
allowed a  requested  instruction  that  if  the  bridges  spanning  small 
sloughs  on  plaintiff's  land,  for  the  passage  of  his  cows,  were  part 
of  the  realty,  plaintiff  could  not  recover  for  their  destruction, 
where  it  appears  that  such  bridges  were  a  part  of  plaintiff's  lease- 
hold, and  that  it  was  plaintiff's  duty  to  keep  the  bridges  and 
other  fixtures  on  the  land  leased  in  repair. 

Id. — Misleading  Requests — General  Right  to  Protect  Property. — 
Where  the  court  had  given  a  proper  instruction  as  to  the  right 
of  defendant  to  protect  its  railroad  trestle  from  injury  or  de- 
struction by  removing  the  jam  therefrom  with  ordinary  care,  and 
with  a  view  to  the  rights  of  others  below,  the  court  properly  re- 
fused general  and  indefinite  instructions  as  to  the  right  of  any 
person  to  protect  his  property  with  the  use  of  ordinary  care, 
which  were  calculated  to  mislead  the  jury  that  the  big  jam  was 
wholly  disturbed  to  protect  property,  when  in  truth  the  sole  pur- 
pose thereof  was  to  utilize  part  of  the  timber  composing  it,  and 
it  appears  probable  that  if  the  body  of  the  jam  had  been  on- 
disturbed,  the  winter  rains  would  have  carried  the  whole  through 
the  stream  into  Humboldt  bay  without  injury  to  plaintiff's  lease- 
hold. 

Id. — ^Verdict  not  Excessivb — Review  upon  Appeal. — Held,  that  the 
face  of  the  record  does  not  show  that  the  verdict  was  excessive, 
but  shows  that  the  evidence  amply  justified  the  amount  of  dam- 
ages awarded.  The  appellate  court  is  not  warranted  in  substitut- 
ing its  judgment  for  that  of  the  jury  and  of  the  trial  judge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County,  and  from  an  order  denying  a  new  trial.  Q.  W. 
Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Denver  Sevier,  for  Appellant 

Otto  C.  Gregor,  for  Respondent. 

HART,  J. — This  is  an  action  for  damages  for  injuries  al- 
leged to  have  been  inflicted  upon  the  leajsehold  of  plaintiff 
through  the  negligence  of  the  defendant. 

The  complaint  asked  for  damages  in  the  sum  of  $5,200,  but 
the  jury  by  whom  the  cause  was  tried  assessed  the  damages 
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at  the  sum  of  $3,500,  for  which  amount  the  court  subsequently 
caused  judgment  to  be  entered  in  favor  of  plaintiff. 

This  appeal  is  from  the  judgment  so  entered  and  the  order 
denying  defendant's  motion  for  a  new  trial. 

The  injuries  alleged  to  have  been  sustained  to  plaintiff's 
property  were  the  result  of  the  overflow  upon  his  land  of  the 
water  from  Jacoby  creek,  in  Humboldt  county,  and  it  is 
charged  that  said  overflow  and  the  consequent  submerging 
and  damaging  of  plaintiff's  land  was  caused  by  the  negligent 
acts  of  the  defendant. 

The  defendant  is  a  corporation,  and  the  purpose  for  which 
it  was  organized  as  such  was  to  carry  on  and  conduct  the 
logging  and  lumbering  business,  in  which,  for  many  years 
prior  to  the  institution  of  this  action,  it  and  its  predecessor, 
the  Bayside  Mill  and  Lumber  Company,  were  engaged  on 
Jacoby  creek,  in  Humboldt  county. 

The  plaintiff,  at  the  time  the  injuries  complained  of  were 
sustained,  and  for  some  years  prior  thereto,  was  the  lessee 
and  in  the  possession  of  something  over  three  hundred  acres 
of  land  bordering  on  said  Jacoby  creek,  and  through  and  over 
the  southwesterly  portion  of  which  the  channel  of  said  creek 
passed.  Said  creek  is  described  in  the  complaint  as  ''a 
natural  watercourse  in  said  Humboldt  county,  about  twelve 
miles  in  length,  and  flowing  in  a  northwesterly  direction  and 
emptying  into  the  northern  portion  of  Humboldt  bay  .  .  . ; 
that  said  Jacoby  creek  is  a  stream  amply  sufficient  in  width, 
size  and  flow  of  water  to  carry  and  bear  along  and  float  in 
its  waters  to  said  Humboldt  bay,  while  flowing  along  from  its 
source  to  said  Humboldt  bay,  all  natural  debris,  refuse  and 
drift,  if  unrestrained,  which  would  naturally  float  or  fall  into 
and  be  carried  along  by  the  waters  thereof  and  the  natural 
current  of  said  Jacoby  creek." 

The  complaint  further  states  that,  for  more  than  a  year 
prior  to  the  time  at  which  the  alleged  injuries  were  inflicted 
upon  plaintiff's  leasehold,  the  said  land  of  plaintiff  was 
''protected  by  a  good  and  substantial  dike  and  embankment 
theretofore  constructed  and  built  on  and  along  said  bank  by 
said  plaintiff  and  his  said  lessors,  and  that  at  the  said  time 
of  said  hereinafter-mentioned  overflow  of  said  Jacoby  creek, 
and  for  a  year  or  more  prior  thereto,  said  dike  and  embank- 
ment was  of  sufficient  width,  height  and  strength  to  fully 
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protect,  and  the  same  would  have  fully  protected,  and  did 
fully  protect,  said  land  leased  to  said  plaintiff  as  aforesaid 
from  and  against  any  encroachment  of  or  overflow  by  the 
salt  tide  waters  of  said  Humboldt  bay  and  the  waters  of 
said  Jacoby  creek  in  the  natural  rise  and  fall  and  flow  of 
said  waters  of  said  Humboldt  bay  and  of  said  Jacoby  creek. ' ' 

Said  land  so  under  lease  to  plaintiff,  it  is  alleged,  was,  prior 
to  and  at  the  time  of  the  infliction  of  the  damage  complained 
of,  improved  and  valuable  farming  and  dairy  land,  ''and 
prior  thereto  had  been  properly  seeded  to  tame  grasses  by  said 
plaintiff  and  was  then  valuable  grazing  land  and  producing 
an  abundant  stand  of  tame  grasses  for  pasturing  purposes, 
and  was  then  used  by  said  plaintiff  as  dairy  and  grazing 
land." 

It  is  averred  that,  for  more  than  six  years  prior  to  the  twenty* 
seventh  day  of  January,  1905,  the  predecessor  of  defendant, 
Bayside  Mill  and  Lumber  Company,  a  corporation,  was  tho 
owner  and  in  the  possession  of  a  large  tract  of  land  situated 
on  both  sides  of  Jacoby  creek  ''and  lying  along  said  creek,  up 
said  creek,  from  and  above"  the  land  leased  to  plaintiff;  that 
said  corporation  was  for  many  years  engaged  in  cutting  and 
logging  the  timber  standing  on  its  said  tract  of  land  and  re- 
moving the  same  therefrom;  that,  ''while  said  timber  was 
being  so  cut  and  removed  from  said  tract  of  land,  and  by 
reason  thereof,  great  quantities  of  debris  and  refuse  logs, 
timber  and  material  were  worked  up  from  said  timber  so 
cut,  logged  and  removed  as  aforesaid,  and  remained  and  were 
left  upon  said  tract  of  land,  and  thereby  accumulated 
thereon  and  were  placed  in  and  left  upon,  along  and  adjacent 
to  the  banks  of  said  Jacoby  creek  and  in  such  manner  that 
said  debris  and  refuse  logs,  timber  and  material,  placed  in 
and  left  upon,  along  and  adjacent  to  said  banks  of  Jaooby 
creek,  as  aforesaid,  would  be  and  were,  prior  to  the  second 
day  of  January,  1905,  in  large  and  excessive  quantities  car- 
ried and  floated  by  the  elements  and  the  natural  flow  and 
current  of  said  Jacoby  creek  into  the  waters  of  said  Jacoby 
creek." 

It  is  further  shown  by  the  complaint  that  said  corporation, 
in  order  to  restrain  and  keep  said  debris,  drift,  refuse  logs 
and  timber,  etc.,  from  being  carried  farther  down  said  creek, 
and  to  thereby  prevent  the  bed  of  said  creek  from  being 
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filled  therewith  and  the  water  therein  from  running  over  and 
inundating  the  lands  of  lower  riparian  owners,  caused  to  be 
formed  out  of  said  natural  debris,  drift,  logs,  etc.,  ''an  im- 
mense and  compact  jam  and  obstruction  in  and  across  said 
Jacoby  creek  and  which  extended  up,  in  and  along  said  Ja- 
coby  creek  for  a  distance  of  four  hundred  yards  or  there- 
abouts, and  completely  filled  and  obstructed  said  Jacoby 
creek  for  said  distance  from  bank  to  bank,  and,  as  so  de- 
tained and  restrained  by  said  Bayside  Mill  and  Lumber  Com- 
pany, .  .  .  said  jam  and  obstruction  was  then  and  there  so 
compact  in  character  and  so  fastened  and  secured  hv  said 
Bayside  Mill  and  Lumber  Company,  •  .  .  that  said  debris 
and  refuse  logs,  timber  and  material  and  natural  debris  con- 
tributing and  forming  the  same  would  not  be,  and  no  part 
thereof  would  be,  thereafter  carried  down  stream  by  the 
current  and  waters  of  said  Jacoby  creek,  and  that  said  jam 
and  obstruction,  if  not  disturbed  or  interfered  with  or 
loosened  or  opened  up  by  any  person,  would  thereafter  per- 
manently remain  intact  and  in  the  same  place  and  condition 
as  the  same  was  then  in." 

The  complaint  discloses  that,  on  the  twenty-seventh  day 
of  January,  1905,  the  defendant  became  the  owner  of  all 
the  property  and  rights  of  the  Bayside  Mill  and  Lumber 
Company  heretofore  mentioned,  and  thereafter,  as  stated, 
continued  to  carry  on  and  conduct  the  logging  and  lumbering 
business  on  said  Jacoby  creek. 

It  is  charged  that  the  defendant,  after  succeeding  to  the 
business  of  said  Bayside  Mill  and  Lumber  Company,  negli- 
gently caused  the  ''big  jam"  to  be  so  disturbed  and  loosened 
as  that  the  drift,  debris,  refuse  logs  and  other  materials  of 
which  it  was  composed  fioated  lower  down  the  creek  and 
formed  other  jams  at  different  points,  one  of  which  being 
opposite  the  dike  erected  on  plaintiff's  land  for  its  protec- 
tion against  overflow  from  said  creek.  It  is  declared  that 
these  latter  jams  became  compact  in  form,  and  in  that  con- 
dition would  not  have  interfered  with  the  natural  capacity 
of  the  creek  to  carry  to  the  Humboldt  bay  all  the  waters, 
debris,  etc.,  naturally  flowing  therein,  but  that  defendant 
carelessly  and  negligently  caused  said  jams  to  be  loosened, 
with  the  result  that  said  debris  and  refuse  logs,  timber  and 
material  and  drift  were  forced  farther  down  the  stream,  form- 
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ing,  at  a  point  where  said  creek  passes  through  the  south- 
westerly portion  of  plaintiff's  land,  an  immense  jam  and  an 
obstruction  to  the  free  and  natural  passage  of  the  waters  of 
said  creek.  This  last-mentioned  jam,  it  is  averred,  caused 
the  waters  of  said  creek  to  be  restrained  from  their  natural 
flow  and  impounded,  so  that  when  the  winter  rains  of  1906-7 
came,  said  obstruction  or  jam  caused  the  waters  of  said 
creek  to  ''back  up  in  great  and  unnatural  volume,  and  rise 
to  a  great  and  unnatural  height  and  break  through  and  de- 
stroy said  dike  and  embankment  and  overflow  the  banks  of 
said  Jacoby  creek,"  and  overflow  and  submerge  a  large  por- 
tion of  plaintiff's  land,  thereby  destroying  said  land  for  pas- 
turage and  dairy  business  purposes,  for  which  plaintiff  had 
leased  and  to  which  he  had  put  the  use  of  said  land. 

The  complaint  further  charges  that  the  defendant  had 
maintained  railroad  trestles  at  several  different  points  across 
Jacoby  creek,  and  that  **said  trestles  obstructed  the  other- 
wise free  passage  of  all  kinds  of  drift  while  being  carried 
down  stream  in  said  Jacoby  creek  by  the  current  thereof." 

The  answer  specifically  denies  all  the  important  and  essen- 
tial averments  of  the  complaint. 

The  appellant  contends  that  the  evidence  is  insufficient  to 
justify  the  verdict,  and  that  the  court  erred  in  its  rulings 
receiving  and  excluding  certain  evidence  and  in  giving,  re- 
fusing and  modifying  certain  instructions. 

1.  That  the  evidence  conclusively  shows  that  in  the  month 
of  January,  1907,  the  high  waters  of  Jacoby  creek  "backed 
up"  and  broke  through  the  embankment  or  dike  which  had 
been  constructed  and  maintained  on  plaintiff's  leasehold,  and 
that  by  reason  thereof  a  large  portion  of  plaintiff's  land 
was  inundated  and  seriously  damaged,  is  not,  and,  manifestly, 
could  not,  be  confuted  by  the  defendant. 

It  is  the  contention  of  the  appellant,  however,  that  the  de- 
fendant was  in  no  manner  or  degree  responsible  for  the 
breaking  of  the  plaintiff's  dike  by  the  high  waters  of  Jacoby 
creek  and  the  consequent  submerging  and  damaging  of  plain- 
tifl's  land. 

The  facts  developed  by  the  evidence  may  be  epitomized  as 
follows : 

The  plaintiff,  by  an  instrument  in  writing,  leased  the  land 
involved  here  for  the  term  of  six  years,  beginning  with  the 
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first  day  of  November,  1904.  By  the  terms  of  said  lease,  he 
agreed  to  pay  for  the  use  of  said  land  the  sum  of  $1,800  per 
year  for  the  first  two  years  of  said  term  and  $2,000  per  year 
for  the  remaining  four  years.  It  waa  stipulated  that  said 
rent  should  be  paid  to  the  lessors  in  monthly  installments 
equal  to  one-twelfth  of  the  annual  rent  on  the  first  of  each 
and  every  month  during  the  term.  It  was  further  covenanted 
on  the  part  of  the  plaintiff  that  he  would  ''keep  all  build- 
ings, fences,  dikes,  flood-gates,  etc.,  in  good  repair  during 
the  continuance  of  said  lease.'' 

The  land  leased  by  plaintiff  was  reclaimed  tide  and  marsh 
lands,  and  on  it  were  a  number  of  sloughs  across  which  small 
bridges  had  been  erected  and  maintained  by  plaintiff  to 
enable  the  dairy  stock  to  pass  from  one  part  of  the  land  to  an- 
other. 

The  plaintiff  conducted  a  dairy  business  on  said  land,  hav- 
ing leased  it  expressly  for  that  purpose.  The  evidence  shows 
that  the  land  damaged  was  capable  of  feeding  and  accommo- 
dating about  thirty  head  of  cows.  This  number  of  cows,  it 
was  shown,  was  in  fact  kept  on  the  land  up  to  the  time  that 
it  was  overflowed  by  the  waters  from  the  creek. 

The  ''big  jam,"  to  which  reference  has  been  made,  was  the 
result  of  the  gradual  accumulation  for  many  years  of  logs, 
timber,  debris,  drift,  etc.,  and  was  in  existence  before  and 
at  the  time  the  defendant  acquired  the  property  and  rights 
of  the  Bayside  Mill  and  Lumber  Company. 

In  the  years  1895  and  1896,  one  Monahan  caused  a  boom 
to  be  placed  across  the  creek  at  the  point  where  said  "big 
jam"  was  located,  for  the  purpose  of  restraining  said  jam, 
or  preventing  it  from  becoming  loosened  and  floating  down 
ihe  stream.  The  boom  was  fastened  by  a  wire  rope.  The 
jam  remained  in  this  condition  for  many  years  and  until 
after  the  defendant  became  the  owner  of  the  logging  and 
lumbering  business  of  its  predecessor.  According  to  the  tes- 
timony, had  said  jam  remained  in  this  condition — that  is, 
in  compact  form  and  so  restrained  as  to  have  prevented  it 
from  floating  down  with  the  current  during  the  high  waters 
of  the  winter — it  could  have  produced  no  harm. 

In  the  year  1905  the  defendant  entered  into  a  contract  with 
one  De  Lucca,  by  the  terms  of  which  the  latter  agreed  to,  and 
in  pursuance  of  said  contract  did,  cut  up  and  convert  into 
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shingle  bolts  the  timber  suitable  for  that  purpose  of  which 
laid  "big  jam"  was  largely  constituted.  The  result  of  thus 
handling  said  timber  was  to  so  loosen  the  jam  as  to  cause 
the  remaining  materials  of  which  it  was  partly  formed  to 
float  down  the  stream.  The  complaint  charges  and  the  proof 
shows  that  other  jams  were  formed  in  the  creek  from  the  ma- 
terials which  came  from  the  ''big  jam"  and  floated  down  the 
^reek. 

In  January,  1906,  the  plaintiff  served  upon  the  superin- 
tendent of  defendant  a  written  notice,  calling  his  attention 
to  the  probable  damage  which  would  result  to  plaintiff's  land 
if  the  defendant  did  not  take  proper  care  of  the  tree  tops 
and  timber  refuse  from  its  logging  operations  and  prevent 
the  same  from  being  carried  into  Jacoby  creek. 

As  alleged  in  the  complaint,  the  evidence  discloses  that  an 
immense  jam  was  formed  near  plaintiff's  land  from  the 
refuse  and  other  materials  of  which  the  **big  jam"  was  orig- 
inally in  part  formed,  and,  additionally,  as  the  result  gen- 
erally of  the  logging  operations  of  defendant.  There  was  also 
formed  a  jam  around  one  of  the  railroad  trestles  of  defend- 
ant. It  was  these  last-mentioned  jams  which  finally,  through 
the  rise  of  the  waters  of  Jacoby  creek  from  the  rains  of  the 
winter  of  1906-7,  which  were  directly  responsible  for  the 
gathering  of  the  water  in  said  creek  opposite  plaintiff's  dike 
in  such  a  large  and  unusual  volume  as  that  said  creek  was 
incapable  of  accommodating  and  carrying  off  the  same  in 
and  through  its  natural  channel.  The  result  was,  as  the 
complaint  alleges,  that  said  water  ** backed  up"  and  broke 
through  plaintiff's  dike,  flooding  approximately  eighty  acres 
of  his  land,  forming  a  new  channel  of  said  creek  through 
a  portion  of  said  land,  and  practically  destroying  for  the 
purposes  for  which  plaintiff  had  leased  it  that  portion  so 
flooded  and  inundated. 

The  immediate  effect  of  the  submergence  of  plaintiff's  land 
in  the  manner  described  was,  according  to  the  testimony,  to 
leave  a  large  portion  thereof  covered  with  refuse,  debris, 
drift,  gravel,  sediment  and  salt  tide  water.  Some  of  the  wit- 
nesses testified  that  about  seven  acres  were  covered  with 
gravel,  from  three  inches,  in  some  places,  to  over  two  feet 
deep,  in  other  places;  that  about  sixteen  acres  were  covered 
with  sediment  of  sufficient  depth  to  kill  the  vegetation  growing 
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thereon  at  the  time,  and  that  approximately  sixty  acres  were 
oovered  with  salt  tide  water,  the  effect  of  which  was  to  de- 
stroy the  grass  then  growing  thereon.  It  was  shown  that  the 
land  inundated  could  not  be  restored  to  its  original  condi- 
tion, or  to  a  condition  in  which  it  could  be  utilized  for  dairy- 
ing purposes  under  two  years.  There  were  remaining,  at 
the  time  of  the  flood,  two  years  of  the  term  stipulated  for 
in  the  lease,  so  that  that  portion  of  the  leasehold  affected 
by  the  overflow  was  completely  destroyed,  so  far  as  plain- 
tiff's rights  under  the  lease  were  concerned. 

The  evidence  shows  that  De  Lucca  cut  the  timber  of  which 
the  *'big  jam''  was  largely  formed  and  transformed  the  same 
into  shingle  bolts  under  a  contract  with  defend^ant. 

On  behalf  of  the  defense,  one  Newell  testified  that  for 
many  years  prior  to  the  flooding  of  plaintiff's  land,  he  was 
engaged  in  the  logging  business  on  Jacoby  creek.  It  ap- 
pears that  he  had  a  contract  with  the  defendant  by  which 
he  did  all  the  logging  for  that  corporation.  He  testified 
that  the  bank  of  said  creek  was  very  steep  at  the  points 
where  he  carried  on  the  logging,  and  that  refuse  from  the 
logging  operations  was  naturally  carried  and  precipitated 
into  the  bed  of  the  creek  by  the  winter  rains  and  high  water. 
The  object  of  this  testimony  was,  undoubtedly,  to  show 
that  the  overflow  of  plaintiff's  land  was  caused  primarily  by 
the  refuse  from  the  logging  operations  prosecuted  by  Newell 
under  his  contract  with  defendant  as  an  independent  con< 
tractor,  and  not,  as  alleged  and  contended  by  plaintiff,  by 
the  formation  and  disturbance  of  the  jams  in  the  manner 
described  in  the  complaint. 

It  further  appears,  from  evidence  produced  by  the  defend- 
ant, that,  for  many  years,  a  large  rock  quarry  was  operated 
by  certain  parties  on  land  bordering  upon  Jacoby  creek.  The 
obvious  purpose  of  this  testimony  was  to  show,  if  it  could 
be  done  to  the  satisfaction  of  the  jury,  that  the  bed  of  the 
creek  was  filled  with  debris  or  rocks  and  other  refuse  as  the 
result  of  the  operation  of  said  quarry,  and  that  thus  the  chan- 
nel of  the  creek  was  so  filled  up  as  to  interrupt  and  greatly 
interfere  with  the  natural  flow  or  passage  of  the  waters  of 
said  creek;  that  the  ** backing  up"  of  the  water  and  the  con- 
sequent flooding  of  plaintiff's  land  was  primarily  and  proxi- 
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mately  occasioned  by  the  operations  of  said  rock  quariy,  and 
not  due  to  any  act  or  acts  of  the  defendant. 

We  have  thus  briefly  stated  the  facts  brought  out  by  the 
evidence  introduced  by  the  plaintiff,  and  have  referred  to 
some  of  the  evidence  presented  by  the  defendant  involving 
the  defenses  upon  which  it  appeared  to  have  relied  against 
the  claims  of  the  complaint. 

Appellant  points  out  a  large  number  of  particulars  in  which 
it  insists  that  the  verdict  is  not  justified  by  the  evidence. 
These  we  shall  not  give  specific  examination.  We  have  satis- 
fied ourselves,  from  a  painstaking  examination  of  the  whole 
record,  that  the  jury  were  fully  warranted  in  returning  the 
verdict  upon  which  the  judgment  is  founded. 

The  questions  whether  the  damage  was  caused  by  the  opera- 
tions of  the  rock  quarry  or  by  the  logging  operations  con- 
ducted by  Newell  were  for  the  jury  to  determine.  The  ver- 
dict is,  of  course,  indubitable  evidence  that  the  jury  were 
satisfied  from  the  proofs  that  the  damage  was  the  direct 
result  of  the  negligence  of  the  defendant. 

So  it  is  true  as  to  the  question  whether  De  Loicca  and 
Newell  were  independent  contractors.  While  it  is  true  that 
both  De  Lucca  and  Newell  performed  the  work  assigned  to 
them  under  contracts  by  which  they  were  to  receive  a  certain 
specific  compensation  for  such  services,  not  in  the  nature  of 
wages,  each,  nevertheless,  prosecuted  his  work  in  conformity 
with  the  general  directions  of  the  defendant.  The  work  in 
which  De  Lucca  engaged  was,  in  fact,  done  under  the  direct 
superintendence  of  one  Monahan,  an  employee  of  defendant. 
Moreover,  the  court  submitted  for  the  jury's  decision  the 
questions  whether  Newell  and  De  Lucca  were  independent  con- 
tractors and,  if  so,  whether  the  performance  of  the  work  done 
by  them  for  defendant  in  the  ordinary  mode  of  doing  such 
work  would  and  did  necessarily  and  naturally  result  in  pro- 
ducing the  defect  or  condition  which  caused  the  injury.  The 
jury,  therefore,  passed  upon  these  questions,  and,  as  the  ver- 
dict shows,  against  the  theory  advanced  and  contended  for  by 
the  defendant. 

It  is  scarcely  necessary  to  remark  that  it  is  plainly  mani- 
fest that  the  necessary  and  natural  result  of  the  removal  from 
the  "big  jam*'  of  the  large  quantity  of  timber  out  of  which 
from  one  hundred  and  forty  to  one  hundred  and  fifty  cords 


March,  1910.]     Sacchi  v.  Batside  Lumber  Co.  83 

of  shingle  bolts  were  manufactured  by  De  Lucca  would  be  the 
disturbance  of  said  jam,  so  that  the  remainder  of  the  ma- 
terials of  which  it  consisted  would  not  remain  in  their  origi- 
nal position,  but  would,  upon  the  first  heavy  rains  and  con- 
sequent rising  of  the  waters  of  the  creek,  naturally  flow  down 
the  stream  with  the  current.  And,  in  this  connection,  it  may 
well  be  observed  that  such  result  must  necessarily  have  been 
known  to  and  anticipated  by  defendant  or  its  officers. 

Appellant  advances  the  further  proposition  that,  in  remov- 
ing the  jam  which  had  formed  about  one  of  its  railroad 
trestles,  it  only  did  what  was  absolutely  necessary  to  be  done 
in  order  to  protect  its  property  from  destruction.  This  ques- 
tion, too,  was  submitted  to  the  jury  by  the  court,  and  upon 
that  as  well  as  upon  all  the  questions  of  fact  submitted  for  de- 
termination the  jury's  verdict  is  conclusive. 

2.  Many  errors  are  imputed  to  the  rulings  of  the  court  in 
admitting  and  rejecting  certain  evidence.  Most  of  these  in- 
volve questions  bearing  upon  the  elements  which  the  court 
permitted  to  be  shown  as  forming  the  basis  upon  which  the 
amount  of  damages  should  be  determined.  The  following  may 
be  given  as  examples  of  the  rulings  to  which  we  refer:  Per- 
mitting proof  of  the  kind  and  character  of  the  crop  grown 
on  the  damaged  land  in  the  year  immediately  preceding  that 
in  which  the  damage  was  sustained;  proof  of  the  number  of 
cows  plaintiff  had  and  which  grazed  on  said  land  the  previous 
year;  proof  of  what  plaintiff  did  with  his  cows  after  the  flood 
— ^that  is,  that  he  was  compelled  by  reason  of  the  flood  to 
rent  other  land  on  which  to  keep  and  feed  said  cows;  proof 
of  the  cost  of  floodgates  destroyed ;  proof  of  steps  taken  and 
work  necessary  to  divert  the  waters  of  the  creek  to  its  old 
or  original  channel;  that  plaintiff  had  to  buy  feed  for  his 
cows  subsequently  to  the  flood ;  the  number  of  pounds  of  but- 
ter fat  obtained  from  said  cows  in  the  years  1906  and  1907 ; 
the  number  of  cows  he  had  on  the  land  in  1907 ;  the  amount 
of  rent  he  was  required  to  pay  for  the  use  of  other  lands  after 
the  flood;  the  effect  of  the  gravel  left  on  the  ground  by  the 
flood ;  the  rental  value  of  the  flooded  land ;  the  cost  per  acre 
*'to  place  the  land  back  into  the  same  condition  it  was  before 
the  sediment  was  on,  and  to  seed  it  to  clover  or  rye  grass"; 
the  value  of  the  crop  raised  on  the  land  in  1906,  the  year  im- 
mediately preceding  that  of  the  flood,  etc 
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The  testimony  shows,  as  the  complaint  alleges,  that  the 
flooded  and  damaged  land  was  under  a  state  of  cultivation  at 
the  time  of  the  overflow,  and  that  it  had  formerly  produced 
a  suf&cient  quantity  of  grasses  for  the  proper  sustenance  of 
the  dairy  cattle  kept  by  plaintiff  on  said  land. 

We  perceive  nothing  in  the  testimony  upon  the  question  of 
damages  allowed  by  the  court  over  the  objections  of  the  de- 
fendant which  was  not  competent  and  relevant. 

Evidence  of  what  the  land  produced  the  year  previous  to 
the  year  in  which  the  damage  was  sustained  was  proper  as 
tending  to  show  the  adaptability  of  the  land  to  the  cultiva- 
tion of  the  crops  customarily  grown  thereon,  and  its  capacity 
for  producing  such  crops  in  such  quantity  as  was  essential 
to  the  dairy  business.  It  will  not  be  denied,  we  suppose,  that 
it  was  proper  to  show  the  diminished  value  of  the  leasehold 
during  the  remainder  of  the  term  by  reason  of  the  damage 
to  the  land,  and  to  that  end  prove  the  rental  value  of  the 
damaged  land  per  acre  and  likewise  the  cost  of  restoring  the 
land  to  the  condition  in  which  it  was  at  the  time  it  was  sub- 
merged. In  short,  all  this  testimony,  as  well  as  that  relating 
to  the  number  of  dairy  cows  kept  by  plaintiff  and  the  quan- 
tity of  butter  fat  produced  the  previous  year  and  the  cost 
of  maintaining  his  cows  on  other  land  which  he  was  compelled 
to  rent  for  that  purpose  after  the  flood,  competently  furnished 
as  fair  a  foundation  as  can  be  shown  or  approximately  laid 
in  such  cases  upon  which  the  jury  might  be  enabled  to  reach 
an  intelligent,  just  and  satisfactory  conclusion  as  to  the 
probable  extent  of  the  actual  damage  suffered  by  the  plaintiff 
and  thus  to  arrive  at  a  just  and  reasonable  assessment  of  dam- 
ages. 

Appellant  declares  that  much  of  this  testimony  is  too  re- 
mote and  speculative ;  but  it  is  always  permissible,  in  cases  of 
alleged  tortious  injury  to  land,  in  order  to  reach  a  reason- 
ably fair  and  equitable  estimation  of  damages,  to  prove  that 
it  is  peculiarly  adapted  to  the  production  of  a  particular  kind 
of  crop  and  what  it  is  capable,  under  ordinary  circunisto-^ca, 
of  growing,  both  as  to  quality  and  quantitv.  Tuerefore,  it  is 
proper  to  show  what  the  land  has  o^^'inanly  produced  within 
a  reasonable  time  in  the  past  zs  bearing  upon  what  it  might 
reasonably  be  expected  lo  have  produced  when  destroyed, 
when,  as  her^   nui»h  destruction  has  taken  place  before  the 
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maturity  of  the  crop  and  what  it  is  probable  that  it  might 
yield  (in  this  case)  during  the  remainder  of  the  unexpired 
term  of  the  lease.  This,  too,  together  with  evidence  of  what 
has  been  the  ordinary  yield  of  butter  and  other  products  from 
the  dairy,  would  serve  as  a  reasonable  criterion  by  which 
the  future  profits  might  reasonably  be  expected  to  be.  And 
it  is  always  permissible  to  prove  and  recover  "prospective 
profits,"  where  it  is  shown  that  such  profits  would  naturally 
and  directly  fiow  from  a  business  which  had  been  damaged 
had  such  business  not  been  destroyed  or  impaired  by  the 
damage  so  as  to  obstruct  its  prosecution  in  the  usual  and 
ordinary  way  in  which  it  had  always  been  conducted.  (Haw- 
thorne  v.  Siegel,  88  Cal.  159,  [22  Am.  St.  Rep.  291,  25  Pae. 
1114] ;  Oiaccomini  v.  Bulkeley,  51  Cal.  260 ;  Shoemaker  v. 
Aker,  116  Cal.  240,  [48  Pac.  62] ;  Barnes  v.  Berendes,  139 
Cal.  32,  [69  Pac.  491,  72  Pac.  406].) 

In  other  words,  the  damages  which,  in  the  ordinary  course 
of  things,  would  be  likely  to  result  from  a  wrongful  or  tor- 
tious injury  to  property,  must  be  taken  as  the  basis  or  measure 
of  the  compensation  to  which  the  complaining  party  would  be 
entitled  for  the  injury  so  inflicted.     (Civ.  Code,  sec.  3300.) 

That  evidence  of  the  diminished  value  of  the  leasehold  by 
reason  of  the  injury  thereto  was  competent,  is  a  proposition 
so  obvious  that  authorities  need  not  be  cited  in  its  support, 
although  many  may  be  found  in  which  the  doctrine  is  as- 
serted and  applied.  (Ellis  v.  Tone,  58  Cal.  289 ;  Ft.  Worth 
it  N.  0.  R.  Co.  V.  Wallace,  74  Tex.  581,  [12  S.  W.  227] ; 
Ridley  v.  Seaboard  ds  R.  R.  Co.,  118  N.  C.  996,  [24  S.  B.  730] ; 
Ft.  Worth  dk  D.  C.  Ry.  Co.  v.  Hogsett,  67  Tex.  685,  [4  S.  W. 
365] ;  Pennsylvania  Co.  v.  Hunsley,  23  Ind.  App.  37,  [54 
N.  E.  1071] ;  Fremont  Ry.  Co.  v.  Harlin,  50  Neb.  698,  [61 
Am.  St.  Rep.  598,  70  N.  W.  263] ;  Baltimore  &  0.  S.  W.  R. 
Co.  et  dl.  V.  QuUlen,  34  Ind.  App.  330,  [107  Am.  St.  Rep. 
183,  72  N.  E.  661] ;  Wichita  Qas  &  Elec.  Light  &  Power  Co, 
V.  Wright,  9  Kan.  App.  730.  [59  Pac.  1085].) 

Some  other  rulings  than  those  to  which  we  have  devoted 
some  special  attention  are  complained  of,  but  they  were,  in 
our  opinion,  without  prejudice,  assuming  that  they  were  er- 
roneous. 

S.  Appellant  challenges  the  correctness  of  the  action  of  the 
court  in  refusing  to  give  certain  instructions  requested  by  it 
and  in  modifying  certain  other  instructions  proposed  by,  it, 
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and  as  so  modified  submitting  the  same  to  the  jury.  We 
shall  notice  only  a  few  of  these  assignments  in  detail.  But 
we  may  here  say  that  we  have  given  the  entire  charge  of  the 
court  careful  consideration,  and  that  therein,  in  our  judgment, 
every  principle  applicable  to  the  issues  raised  by  the  plead- 
ings and  developed  by  the  proofs  was  correctly  declared 
and  explained  to  the  jury  by  the  court  in  singularly  clear 
language.  It  may  be  added  that  in  all  instances  where  in- 
structions, containing  correct  and  pertinent  declarations  of 
principles  of  law,  were  proposed  by  defendant  and  disal- 
lowed, the  court  in  other  instructions  submitted  to  the  jury 
such  principles;  and  where  instructions  proposed  by  defend- 
ant were  modified,  it  was  either  because  the  principle  involved 
in  the  part  modified  was  not  applicable  or  not  correctly  stated 
or  was  announced  in  some  other  of  the  given  instructions. 

There  was  no  evidence  justifying  the  giving  of  instruction 
No.  6,  requested  by  defendant,  wherein  it  was  proposed  to 
tell  the  jury  that  if  they  found  that  the  injuries  to  plaintiff's 
property  were  caused  by  the  "act  of  God"  the  defendant 
would  not  be  liable. 

Instruction  15,  requested  by  defendant  and  disallowed  by 
the  court,  was  properly  refused.  It  would  have  declared  to 
the  jury  that,  if  the  bridges  referred  to  in  the  complaint  as 
spanning  some  small  sloughs  on  plaintiff's  leasehold  were  "em- 
bedded in  the  real  estate  and  was  considered  by  plaintiff  as 
a  part  thereof  not  to  be  removed,"  then  such  bridges  must 
be  considered  by  them  as  part  of  the  realty,  and  that  plaintiff 
could  not  recover  for  their  destruction.  As  we  have  seen,  the 
plaintiff  built  these  bridges  for  the  purpose  of  permitting  his 
cattle  to  pass  from  one  field  to  another,  and,  while  he  testi- 
fied that  they  were  built  with  the  intention  that  they  should 
remain  permanently  on  the  land,  it  is  no  defense  to  a  recovery 
for  their  loss  or  destruction  to  say  that  they  became  and  were 
a  permanent  part  of  the  realty.  By  the  terms  of  his  lease 
it  was  his  duty  to  keep  the  bridges  and  other  fixtures  on  the 
premises  in  repair.  But  the  bridges  were  an  essential  and 
necessary  part  of  plaintiff's  leasehold,  and  as  well  could  it  be 
maintained  that  he  could  not  recover  for  the  crops  growing 
on  the  land  and  destroyed  by  the  water. 

The  several  instructions  expounding  the  principle  that  a 
person  may  take  such  steps  as  may  be  reasonably  necessary 
to  protect  his  own  property  from  injury  or  destruction,  where 
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he  exercised  ordinary  care  in  so  doing,  were  properly  refused. 
There  was,  as  seen,  some  evidence  that  the  defendant  had  re- 
moved a  jam  which  had  formed  around  one  of  its  railroad 
trestles,  and  as  to  this  jam  and  the  act  of  the  defendant  in 
removing  it,  the  court  instructed  the  jury  that,  in  order  to 
protect  said  trestle  or  any  other  of  its  property  from  destruc- 
tion or  injury,  the  defendant  had  the  right  to  remove  said 
jam,  if  it  did  so  in  view  of  "the  rights  of  others  below"  and 
by  the  exercise  of  ordinary  care.  The  rejected  instructions 
were  entirely  too  general  and  indefinite,  and  would  perhaps 
have  tended  to  mislead  the  jury  into  the  belief  that  the  de- 
fendant caused  the  **big  jam"  to  be  disturbed  in  order  to 
protect  its  property,  when  the  truth  is,  the  disturbance  of  the 
"big  jam"  was  for  the  sole  purpose,  as  seen,  of  enabling  the 
defendant  to  profitably  utilize  a  quantity  of  the  timber  of 
which  said  jam  was  composed.  Had  said  jam  been  allowed 
to  remain  intact,  it  is  probable  that  the  high  waters  of  Jacoby 
creek  brought  about  by  the  rains  of  the  winter  of  1906-7 
could  have  been  easily  carried  through  its  natural  channel  to 
Bumboldt  bay  and  thus  the  injury  to  plaintiff's  leasehold 
avoided. 

Some  complaint  is  made  of  the  verdict,  the  claim  being  that 
it  is  so  excessive  or  far  beyond  a  reasonable  admeasurement 
of  damages,  under  the  circumstances  as  revealed  by  the  evi- 
dence, that  the  same  must  have  been  given  under  the  influence 
of  passion  or  prejudice.  (Code  Civ.  Proc,  sec.  657,  subd.  5.) 
We  cannot  say,  from  the  face  of  the  record,  that  this  conten- 
tion has  any  merit.  It  appears  to  us  that  the  evidence  amply 
justifies  the  amount  of  damages  awarded.  In  any  event,  there 
is  nothing  in  the  record  which  would  warrant  this  court  in 
substituting  its  judgment  upon  that  proposition  for  that  of 
the  jury  and  of  the  trial  judge,  to  whom  the  question  was  no 
doubt  fully  presented  on  the  motion  for  a  new  trial. 

The  judgment  and  order  appealed  from  are,  for  the  reasons 
herein  expressed,  affirmed. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  19,  1910. 
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[Giy.  No.  649.    Fint  AppeUate  Diitriet.— Mareb  24,  1910.] 

J.  Q.  ROSS,  AppeUant,  v.  OEOROE  PRANK,  Respondent. 

Sale  of  Pbunx  Obghabd— OoNsnuoxioN  of  Contract — Pucs  pkr 
Ton,  "OBOHAaD  Bun"  — Wabeahtt— "Test  Aocxptkd  at  63."— 
A  contract  bj  plaintiff  to  sell  to  the  defendant  all  of  the  prunes 
in  plaintiff's  orchard  at  $96  x>er  ton,  "Orchard  Bun,"  imports 
that  all  the  prnnes  in  the  orchard  were  sold  at  that  price,  with- 
out any  reference  to  size  or  grading.  Where  the  onlj  warranty 
in  the  contract  is  that  the  prunes  shaU  be  of  "good^  merchantable 
quality,  well  dried,"  the  words  written  at  the  foot  of  the  con- 
tract, "Test  accepted  at  63,"  merely  mean  that  the  prones  have 
been  tested,  and  that  the  result  of  the  test  was  fifty-three  prunes 
to  the  pound,  and  do  not  import  any  warranty  that  they  shall  be 
of  that  number  to  the  pound. 

Id. — Evidence  Admitted  to  Explain  Contract — Construction  Con- 
firmed.— It  is  held  that  evidence  admitted  by  the  trial  eourt  to 
show  the  circumstances  under  which  the  contract  was  made,  and 
the  oral  conversations  leading  up  to  it,  serves  to  confirm  the  con- 
struction given  by  this  court  to  the  terms  of  the  contract. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  new  trial.    M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  Q.  Fitzgerald,  and  John  P.  Fitzgerald,  for  Appel- 
lant. 

Will  M.  Beggs,  for  Respondent. 

COOPER,  P.  J.— This  action  was  brought  by  plaintiff  to 
recover  a  balance  claimed  to  be  due  to  his  crop  of  prunes  for 
the  year  1905  sold  and  delivered  to  defendant.  The  defend- 
ant recovered  judgment,  and  this  appeal  is  by  plaintiff  from 
the  order  denying  his  motion  for  a  new  trial. 

It  is  conceded  that  the  findings  of  the  court  and  the  judg- 
ment are  the  result  of  the  construction  given  by  the  trial 
court  to  the  written  contract  for  the  sale  of  the  prunes  which, 
with  the  erasures  and  interlineations^  is  as  follows: 
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**H.  C.  Newby,  Made  in  Duplicate. 

'  *  Purchasing  Agent.  No.  70. 

"Gilroy,  R.  D.  26,  and  Coyote,  Cal. 

**Prune  Purchasing  Contract 

"Qilroy,  Rural  25  Cal.,  Sept.  7,  19 

''This  contract  made  and  entered  into  the  above  date  by 
and  between  J.  O.  Ross  and  H.  C.  Newby  of  Santa  Clara 
County,  Cal.  Witnesseth :  That  for  and  in  consideration  of 
the  sum  of  One  (1.00)  dollars  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  Ross  has  sold  to  the 
said  H.  C.  Newby,  and  said  H.  C.  Newby  haa  bought  of  the 
said  Ross  all  of  the  French  prunes  now  on  the  trees  or  being 
picked  and  dried  from  the  Ross  Orchard  on  the  Soap  Lake 
Road  at  Prunedale,  estimated  at  about  35  tons  more  or  less 
when  dried,  on  the  following  terms  and  conditions:  Terms, 
cash  on  deUvery  at  the  Oeo.  Frank  &  Co.  Packing  House  at 
San  Jose,  Cal.  For  prunes  running  Orchard  Run  (60  to  the 
pound)  when  dried,  ninety-five  $95  dollars  per  ton  (with 
variations  of  one  $1.00  dollar  per  point  up  or  down),  sacks 
to  be  furnished  by  the  purchaser.  All  prunes  to  be  of  good 
merchantable  quality,  well  dried,  and  delivered  on  or  before 
Nov.  1st,  1905,  and  jointly  scaled,  according  to  the  above 
terms,  when  ready  to  ship.    Test  Accepted  at  53. 

"J.  GEORGE  ROSS,  Seller. 
"H.  C.  NEWBY,  Purchaser. 

''Remarks:  Purchaser  to  pay  freight  charges." 

"San  Jose,  Cal.,  Sept.  9,  1905. 
"We  hereby  agree  and  contract  to  receive  and  pay  for  all 
the  prunes  mentioned  and  named  in  the  purchaser's  contract 
on  receipt  of  the  same  at  our  packing  house  at  San  Jose,  Cal., 
according  to  the  terms,  prices  and  conditions  herein  set  forth, 
and  to  furnirii  the  sack  for  shipping  the  prunes  to  our  pack- 
ing house. 

•'GEO.  FRANK  &  CO. 
"By  Gbo.  Shrank.'' 

The  contract  was  prepared  upon  a  printed  form  used  by  de- 
fendant in  making  contracts  for  the  purchase  of  prunes,  and 
the  words  in  italics  were  written  in  the  contract  at  the  time 
it  was  executed,  and  at  the  same  time  the  words  in  par- 
entheses were  erased  by  running  a  pen  through  them,  so 
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that  they  were  intentionally  taken  from  the  printed  con- 
tract. It  is  said  that  sixty  to  the  pound,  or  a  test  of  sixty, 
means  sixty  dried  prunes  to  the  pound  as  a  basis;  that  ''with 
variations  of  one  dollar  per  point  up  or  down"  means  one 
dollar  per  ton  more  when  the  prunes  ran  less  than  the  basis 
of  sixty  to  the  pound,  and  one  dollar  per  ton  less  when  they 
run  more  than  sixty  to  the  pound ;  so  that  prunes  that  would 
run  sixty-five  to  the  pound  would  be  worth  five  dollars  less 
per  ton,  and  if  they  ran  fifty-five  to  the  pound  they  would 
be  worth  five  dollars  more  per  ton,  with  sixly  as  a  basis. 
This,  however,  is  not  material  except  in  aiding  us  to  arrive 
at  the  meaning  of  the  contract. 

The  trial  court  held  that  the  phrase  "Test  accepted  at  53'* 
was,  as  matter  of  law,  a  warranty  that  the  defendant  was  not 
liable  at  the  rate  of  $95  per  ton  except  for  such  portion  of 
the  plaintiff's  crop  as  would  test  fifty-three  according  to  the 
tests  as  herein  stated.  We  do  not  so  construe  the  contract. 
The  contract  was  a  sale  of  all  plaintiff's  French  prunes  on 
the  trees  or  being  picked  and  dried  from  the  Boss  orchard. 
The  words  "Orchard  run"  were  ex  indv^tria  written  in  the 
contract  The  provisions  as  to  the  basis  of  sixty  to  the 
pound  and  as  to  variations  of  one  dollar  per  point  up  and 
down,  were  intentionally  erased  from  the  contract.  By  the 
words  "Orchard  run"  was  meant  all  the  French  prunes  in  the 
orchard  without  any  reference  to  size  in  grading.  It  was  in- 
tended that  the  entire  crop  of  prunes,  whether  above  or  below 
the  test  of  fifty-three,  was  to  be  paid  for  at  the  rate  of  $95 
per  ton.  The  only  warranty  in  the  contract  was  that  the 
prunes  were  to  "be  of  good,  merchantable  quality,  well  dried." 
It  is  not  claimed  that  they  did  not  comply  with  the  contract 
in  this  regard.  The  phrase  "Test  accepted  at  53"  meant 
that  the  prunes  had  been  tested  and  accepted,  and  that  the 
result  of  the  test  was  fifty-three  to  the  pound.  The  agent 
of  defendant  examined  the  prunes,  tested  them,  and  stated 
the  result  of  his  test,  but  he  purchased  for  defendant  all  the 
prunes  of  good  merchantable  quality,  well  dried.  The  whole 
crop,  whether  thirty-five  tons  more  or  less,  was  purchased 
by  the  ton.  The  whole  crop,  whether  fifty-three  to  the  pound 
more  or  less,  was  purchased,  and  it  was  so  intended.  No  pro- 
vision was  made  as  to  a  greater  price  for  superior  prunes, 
or  prunes  that  would  run  less  than  fifty-three,  nor  for  a  leas 
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price  for  prunes  that  should  run  more.  One  price  for  all 
sizes  is  the  express  provision  of  the  contract.  The  words  in 
the  contract,  '^and  jointly  scaled,  according  to  the  above 
terms,  when  ready  to  ship,"  were  in  the  printed  contract, 
and  would  apply  provided  the  prunes  had  been  sold  on  the 
basis  of  sixty,  **  variation  of  one  dollar  per  point  up  and 
down";  but  as  the  provision  to  which  the  words  would  apply 
was  erased  the  provision  is  without  meaning  as  to  the  contract 
which  the  parties  really  made. 

Bespondent's  counsel  says  in  his  brief  that  about  the  only 
question  in  the  case  is  as  to  whether  or  not  the  trial  court 
properly  construed  the  contract,  and  it  was  proper  for  the 
court  to,  and  the  court  did,  admit  evidence  of  the  circum- 
stances under  which  the  contract  was  made,  and  the  prelimi- 
nary oral  conversation  leading  up  to  it.  We  have  examined 
the  evidence  so  admitted,  and  it  confirms  the  views  so  ex- 
pressed as  to  the  intentions  of  the  parties  set  forth  in  the 
contract.  The  plaintiff  testified  that  he  went  with  Newby,  the 
defendant's  purchasing  agent,  who  came  to  his  ranch  a  num- 
ber of  times,  and  that  he  assisted  Newby  in  making  tests  of 
the  prunes;  that  they  examined  the  prunes  thoroughly,  and 
after  such  examination  he  sold  the  entire  crop  at  $95  per  ton ; 
that  the  part  of  the  contract  as  to  a  basis  and  as  to  a  varia^ 
tion  from  the  basis  was  by  agreement  stricken  out,  and  that 
the  prunes  were  sold  for  **$95  per  ton  orchard  run,  that  is, 
just  as  they  came  from  the  orchard  without  any  grading." 
Newby,  the  agent,  who  was  defendant's  own  witness,  testified 
that  when  he  went  to  see  plaintiff  he  told  plaintiff  that  he 
''would  pay  3^  base,  that  is  $95  a  ton  for  55";  that  plaintiff 
replied  that  ''he  would  like  to  sell  the  fruit  but  wanted  $95 
a  ton  straight  for  it";  that  he  told  plaintiff  that  if  the  prunes 
would  test  fifty-five  he  would  give  him  $95  per  ton  for  it; 
that  he  had  his  scales  with  him  and  went  over  the  lot,  digging 
down  in  the  bins,  taking  about  thirty-five  tests;  that  the 
plaintiff  had  also  taken  about  a  similar  number  of  tests  which 
he  had  written  down  in  a  book;  that  he  took  all  the  tests 
so  made  by  himself  and  all  the  tests  made  by  plaintiff  and 
averaged  them;  that  they  averaged  fifty-three;  that  plaintiff 
said  he  thought  the  prunes  would  hold  up  to  the  test,  and  that 
he  (witness)  thought  so,  too.  The  witness  further  said, 
"Test  accepted  means  that  you  had  already  tested  the  fruit| 
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and  this  fruit  we  did  test,  as  it  did  run  fifty-three.  I 
scratched  out  the  part  Variation'  as  we  had  made  the  test 
because  the  part  I  did  test  ran  fifty-three,  and  I  am  a  good 
tester.  .  •  .  'Orchard  run'  means  all  the  fruit  in  the  orchard 
and  that  it  is  an  ungraded  lot  of  fruit.  Sometimes  in  buying 
we  don't  take  tests.  I  was  to  take  the  entire  crop  of  mer< 
ehantable  fruit. ' ' 

The  defendant  testified  that  the  reason  he  did  not  receive 
the  prunes  was  because  they  did  not  run  fifty-three,  but  ran 
about  sixty-three;  and  that  when  plaintiff  came  to  the  pack- 
ing-house he  told  plaintiff  that  the  prunes  were  not  running 
fifty-three,  and  plaintiff  replied,  *'It  did  not  make  any  differ- 
ence as  they  were  all  bought  at  the  flat  rate  of  $95  per  ton." 

It  may  be  further  remarked  that  some  allowance  was  evi- 
dently  made  in  making  the  test,  because  Newby  testified  that 
he  was  willing  to  pay  $95  per  ton  for  prunes  that  would  test 
fifty-five,  and  as  he  only  agreed  to  pay  $95,  according  to  his 
own  testimony  they  would  have  been  worth  $97  per  ton  if 
they  had  held  up  to  the  test  of  fif  ty-three,  being  two  points 
up. 

The  order  is  reversed. 

Hall,  J.y  and  Kerrigan,  J.,  concurred. 


[ar.   No.   76».    First  Appellate  District.— March   28,   1910.] 

In  the  Matter  of  the  Estate  of  M.  THEODORE  KEARNEY, 
Deceased.  MARGARET  ZEEDER,  Appellant,  v.  THE 
REGENTS  OF  THE  UNIVERSITY  OF  CALIFORNIA, 
a  Corporation,  and  MERCANTILE  TRUST  COMPANY 
OF  SAN  FRANCISCO,  a  Corporation,  Executor,  etc.,  Re- 
spondents. 

Estates  of  Deceased  Persons — Partial  Distribution  Under  Will — 
Appeal — ^Presumptions — Recital — Atpiemance. — ^Where  an  appeal 
Sa  taken  from  a  decree  of  partial  distribntion  under  the  will  of  a 
deceased  person  on  the  jndgment-roll,  without  a  bill  of  excep- 
tions, all  presumptions  upon  appeal  are  in  favor  of  the  regularitj 
of  the  judgment  and  decree  of  the  trial  court;  and  where  the  de- 
cree recites  that  no  one  appeared  or  opposed  the  applicatioui  and 
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that  the  petitioner  is  the  sole  devisee  under  the  will  of  the  de- 
eeaeed,  and  that  deceased  left  no  legal  heirsi  the  judgment  must 
be  affirmed. 

Id. — Servicb  of  Pkfition  on  ExsouroBr— Recital  of  Appba&ancb — 
Pbesumption. — Though  the  reoord  does  not  show  formal  service 
of  the  petition  of  partial  distribution  under  the  will  on  the  ex- 
ecutor, jet  the  recital  in  the  decree  appealed  from  that  the  ezecu* 
tor  appeared  hj  attomej  at  the  hearing  is  sufficient  proof  of  ths 
notice  of  the  application  to  the  executor.  It  must  be  presumed 
that  it  was  personallj  served;  but  whether  it  was  or  not,  the  ap- 
pearance hj  attomej  is  conclusive  that  the  executor  received  bo- 
tice. 

Id. — CouNTEft-PvrinoM  on  Fas  at  Tna  of  Hxabin<i — Claiu  bt  Ap- 
pellant AS  Assignee  of  Alleged  Heib — Notice  not  Shown.— 
The  mere  fact  that  at  the  time  of  the  hearing  of  the  petition 
for  partial  distribution  under  the  will,  there  was  on  file  a  counter- 
petition  of  appellant  claiming  as  assignee  of  an  alleged  sole  heir 
for  partial  distribution  cannot  preclude  the  afllrmanee  of  the  de- 
cree of  partial  distribution  to  the  deviseCi  where  there  is  nothing 
in  the  record  to  show  that  anj  notice  thereof  was  served  upon  the 
executor  or  devisee  prior  to  the  hearing  and  decree  appealed 
from,  or  that  thej  had  anj  knowledeA  thereof. 

Id. — Counter-petition  not  Judicially  Noticed — Absence  of  Dutt  Of 
CbuBT. — It  was  not  the  dutj  of  the  court  either  to  take  juoiciai 
notice  of  the  fact  that  the  counter-petition  of  appellant  was  on 
file  at  the  time  of  the  hearing  of  the  petition  for  partial  dis- 
tribution under  the  will,  or  to  continue  the  hearing  of  such  peti- 
tion, BO  that  both  petitions  could  be  heard  at  the  same  time;  nor 
was  it  the  dutj  of  the  eourt  to  act  as  attomej  for  either  partj. 

Id. — ^Notice  to  Appellant  of  Petition  of  Devisee — ^Failube  to  Af- 
PEAB  or  to  Oppose. — The  appellant  having  had  legal  notice  of  the 
hearing  of  the  former  petition  of  the  devisee  for  partial  distribu- 
tion, and  having  failed  to  appear  or  oppose  the  same,  his  appeal 
from  the  decree  in  favor  of  the  devisee,  to  which  he  was  no 
partj,  is  fruitless,  and  the  decree  must  be  affirmed. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Fresno 
County,  making  partial  distribution  under  the  will  of  a  de» 
ceased  person.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

W.  M.  Cannon,  for  Appellant. 

F.  A.  Cutler,  for  Begents  of  the  University  of  California, 
Respondent, 
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Morrison,  Cope  &  Brobeck,  for  Mercantile  Trust  Company, 
Executor,  etc.,  Respondent. 

COOPER,  P.  J. — This  appeal  is  from  a  decree  of  partial 
distribution,  and  is  brought  here  on  what  is  termed  the  judg- 
ment-roll without  a  bill  of  exceptions.  In  such  case  all  pre- 
sumptions are  in  favor  of  the  regularity  of  the  judgment  and 
decree  of  the  trial  court. 

The  record  contains  the  will  of  deceased  filed  in  the  clerk's 
office  in  May,  1906.  By  its  provisions  the  entire  estate  is  left 
to  the  Regents  of  the  University  of  California,  a  corporation. 
It  is  further  provided  therein  that  the  deceased  did  not  desire 
that  any  portion  of  his  estate  should  go  to  his  heirs,  if  any 
heirs  should  survive  him;  and  that  in  case,  by  reason  of  the 
provisions  of  section  1313  of  the  Civil  Code  or  otherwise,  all 
of  his  property  could  not  be  distributed  to  the  Regents  of  the 
University,  then  all  such  residue  to  be  given  to  W.  H.  Crocker 
and  other  parties  named  in  the  will,  and  appellant  was  not  one 
of  such  parties. 

In  November,  1906,  the  petition  for  partial  distribution  to 
the  said  Regents  of  the  University  was  filed.  An  order  was 
duly  made,  designating  a  time  and  place  for  hearing  said  peti- 
tion, and  the  clerk  of  the  court  gave  notice  to  all  persons  in- 
terested to  appear  at  said  time  and  place  so  designated  and 
show  cause,  if  any  they  had,  why  such  decree  should  not  be 
made.  The  time  designated  in  the  notice  was  December  10, 
1906,  and  the  notice  was  posted  in  three  of  the  most  public 
places  in  the  county  at  least  ten  days  before  the  time  so  set 
for  hearing. 

The  next  information  given  by  the  record  is  as  to  the  filing 
of  a  petition  for  partial  distribution  to  herself  by  the  appel- 
lant on  the  eighteenth  day  of  March,  1909,  in  which  it  is  al- 
leged that  she  is  the  assignee  of  one  Dennis  Kearney,  and  that 
said  Dennis  Kearney  was  the  sole  surviving  heir  at  law  of  said 
M.  Theodore  Kearney,  deceased.  The  court  thereupon,  on  the 
filing  of  such  petition  by  appellant,  made  an  order,  fixing  the 
twenty-sixth  day  of  March,  1909,  as  the  time  for  hearing  ap- 
pellant's petition  for  partial  distribution,  which  order  di- 
rected notice  of  the  time  and  place  to  be  personally  served 
upon  the  Mercantile  Trust  Company,  the  executor  of  the  will 
of  deceased.    On  the  nineteenth  day  of  March,  1909,  the  court 
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made  the  decree  of  partial  distribution  herein  appealed  from, 
by  which  it  distributed  the  greater  portion  of  the  said  estate 
to  the  Regents  of  the  University  of  California  in  accordance 
with  the  will.  This  decree  recites  and  finds  that  no  one  ap- 
peared or  opposed  the  petition  for  such  distribution ;  that  the 
deceased  left  no  legal  heirs  surviving  him;  that  the  Regents 
of  the  University  of  California,  a  corporation,  is  the  sole 
devisee.  The  record  not  only  fails  to  show  that  any  objection 
of  any  kind  was  made  by  the  appellant  to  the  petition  of  the 
Regents  of  the  University,  but  it  does  not  show  that  notice 
of  the  petition  filed  by  appellant  was  personally  served  upon 
the  executor  of  the  will  of  deceased  or  upon  the  Regents  of 
the  University,  or  that  they  or  either  of  them  had  any  notice 
of  it  at  the  time  the  petition  of  the  Regents  of  the  University 
came  on  for  hearing.  It  is  shown  that  the  notice  of  appel- 
lant's petition  for  partial  distribution  was  personally  served 
on  the  executor  on  the  nineteenth  day  of  March,  1909,  but 
such  fact  is  perfectly  consistent  with  the  fact  that  such  ser- 
vice was  made  after  the  decree  complained  of  had  been  made 
and  signed.  In  fact,  it  is  perfectly  consistent  with  the  record 
here  that  the  petition  of  appellant  had  been  withdrawn  at  the 
time  of  the  decree  to  the  Regents  of  the  University  so  made. 
There  is  nothing  to  show  what  the  evidence  was  on  the  hearing 
of  the  petition,  or  that  appellant  had  any  interest  in  the  es- 
tate, or  that  her  assignor  was  an  heir  at  law  of  the  deceased. 
It  is  claimed  that  notice  of  the  application  for  partial  dis- 
tribution was  not  given  personally  to  the  executor.  It  is 
soflBcient  that  the  decree  recites  that  the  executor  appeared 
at  the  hearing  by  its  attorney.  We  must  presume  that  it  was 
personally  served,  and  whether  it  was  or  not,  the  appearance 
by  its  attorney  is  conclusive  as  to  the  executor  having  re- 
ceived notice.  {Estate  of  Johnson,  45  Cal.  257;  Ahila  v. 
Padila,  14  Cal.  103.) 

It  is  next  claimed  that  the  petition  of  appellant  being  on 
file  at  the  time  the  petition  of  the  Regents  of  the  University 
eame  on  for  hearing,  it  was  the  duty  of  the  court  to  take 
judicial  notice  of  such  petition,  and  to  continue  the  hearing 
so  that  both  petitions  could  be  heard  at  the  same  time.  We 
are  cited  to  no  authority  supporting  such  proposition,  and  we 
do  not  know  of  any,  nor  in  our  opinion  was  it  the  duty  of  the 
trial  judge  to  act  as  attorney  for  the  appellant  or  for  either 
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of  the  parties.  The  appellant  had  notice  of  the  application 
made  by  the  Regents  of  the  University,  and  had  not  appeared 
or  filed  any  answer  or  objections  to  such  petition.  We  most 
therefore  affirm  the  decree,  and  it  is  so  ordered. 

,  J.i  and  Hally  J.,  concurred* 


[Crim.  No.  188.    Flnt  Appellate  DiBtriet.— Mareh  80,  1910.] 

THE  PEOPLE,  Respondent,  v.  ISABELLA  MARTIN,  Ap- 
pellant. 

CBiuufAiM  Law — DTMAMiTmo  Dweluno — Act  of  Lad  in  DnPEKDANT^s 
Custody — ^Feab  of  Life — Evidbnci — Other  Felonies — ^Thbobt 
Against  Accokplice. — Where  a  woman  defendant  was  charged 
with  dynamiting  a  dwelling,  and  it  appears  that  the  act  was 
done  at  her  instigation  hj  a  lad  of  sixteen,  who  was  in  her  ens- 
tody,  and  was  prosecuting  witness  against  her,  and  other  evi- 
dence was  admitted,  over  her  objection,  that  she  had  treated  the 
lad  cruelly,  and  had  required  him  to  commit  other  felonies  named, 
for  her  benefit,  on  the  theory  that  the  lad,  as  a  witness,  was  not 
an  accomplice  whose  evidence  required  corroboration,  because  com- 
pelled to  do  the  act  charged,  by  reason  of  defendant's  menace,  and 
threats  of  taking  his  life,  it  is  held  that  such  evidence  was  not 
admissible  on  that  theory,  since  the  lad's  testimony  clearly  shows 
that  there  was  no  imminent  danger  of  losing  his  life,  but  only  a 
threat  of  a  future,  remote  and  conditional  danger  thereto,  which 
might  have  been  avoided  if  the  act  were  refused. 

Id. — CoNSTEucnoN  of  Penal  Code — Ezoeption  to  Cafabiutt  to  Com- 
mit CkiiME — Thbeats — ^Reasonable  Belief  of  Imminent  Danoeb 
TO  Life. — Section  26  of  the  Penal  Code,  naming  as  an  exception 
to  persons  capable  of  committing  crime,  "persons  (unless  the  crime 
be  punishable  with  death)  who  committed  the  act  or  made  the 
omission  complained  of  under  threats  or  menaces  sufficient  to 
show  that  they  had  reasonable  cause  to  believe,  and  did  believe, 
their  lives  would  be  endangered,  if  they  refused,"  is  to  be  con- 
•trued  as  importing  that  a  reasonable  belief  must  be  so  caused 
that  there  was  an  imminent  or  impending  danger  to  life. 

Id. — Anomalous  CbNSTBUcrioN — Other  Provisions — Right  of  Self- 
defense — ^Imminent  Danger. — Since  it  appears  from  other  pro- 
visions of  the  Penal  Code,  as  well  as  from  the  common-law  rule, 
that  the  right  of  self-defense  or  forcible  resistance  to  an  ag^ 
gressor  exists  only  in  the  presence  of  imminent  danger,  it  would 
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be  an  anomaloiii  oondition  or  eonstmetioii  of  the  law  under  Mo- 
tion 26  of  the  Penal  Code  that  wonld  jnitifT'  or  ezeuse  the  eom- 
miflsion  of  a  felonj  against  the  person  or  propertj  of  an  innocent 
person,  beeanse  the  person  doing  the  deed  had  reason  to  fear,  and 
did  fear,  not  an  imminent  and  immediate  danger,  but  a  future 
and  remote  danger,  which  in  the  yeiy  nature  of  things  could  be 
readily  averted  by  innocent  methods. 

In. — COMFULSION  OV  MmOft— CONBTBUOnOll  or  STATXTTB  IjNAfVBOTXD. — 

The  fact  that  in  this  case  the  person  committing  the  deed,  and 
claiming  that  it  was  done  under  such  compulsion  as  excused  him 
from  eriminalitj,  was  a  minor  of  sixteen  years  of  age,  cannot  af- 
fect the  construction  of  the  statute  which  is  general  in  its  terms 
and  applicable  to  persons  of  anj  age.  It  must  be  given  a  reason- 
able meaning  to  effect  the  design  of  the  legislature  and  promote 
Justice.  It  requires  the  same  reasonable  belief  of  imminent  dan- 
ger, induced  in  the  same  manner,  in  the  case  of  a  minor  as  in  the 
case  of  any  other  person  to  excuse  responsibility  for  crime. 

Id. — ^iNADiaSSIBLl  EVIDINGB  09  MiKOB  AB  WITNESS — ^MOTIOH  TO  foUKB 

Out. — Inasmuch  as  it  is  clear  that  the  minor  witness  had  no 
fear  of  imminent  danger  to  his  life,  but  only  a  fear  that  defend- 
ant at  some  future  time  and  at  some  remote  place  would  kin  him, 
all  of  the  CTidence  admitted  as  tending  to  show  the  existence  and 
reasonableness  of  such  fear  was  improper,  and  should  have  been 
stricken  out  on  motion  of  the  defendant. 

Id. — Ebbobs  not  Cubed— Pboov  bt  Defendant. — Such  errors  were  not 
cured  by  the  testimony  of  a  witness  for  the  defendant  that  the 
minor  witness  had  confessed  to  him  the  commission  of  crimes,  and 
implicating  defendant  therein,  where  such  testimony  covers  no- 
where near  all  of  the  matter  erroneously  admitted,  and  which 
should  have  been  stricken  out. 

In. —  Ibbelevant  Etidengb  —  Defendant's  Possession  of  Poisons 
When  Abbested. — ^It  was  error  to  admit  irrelevant  evidence  to 
show  that  defendant,  when  arrested,  ten  months  after  the  crime 
charged,  had  possession  of  poisons  having  no  relation  to  that 
crime. 

Id. — Obscene  Lettebs  and  Wbitinos  of  Defendant — Pbbjudicial  Ebp 
BOB. — It  was  prejudicial  error  to  admit  in  evidence  obscene  let- 
ters and  writings  of  the  defendant,  in  no  way  connected  with  the 
crime  charged  and  tending  to  show  her  to  be  a  depraved  and 
vicious  woman. 

Id. — Ibbelevant  Evidenob  as  to  Otheb  Offenses. — AH  of  the  evi- 
dence tending  to  show  defendant's  connection  with  other  acts  and 
offenses  having  no  relation  to  the  offense  charged  was  highly  preju- 
dicial. 

Jjk — Pbejudioal  Ebbob  in  Evidence — New  Trial. — When,  as  in  this 

case,  irrelevant  testimony  has  been  admitted^  and  is  of  such  a 

AS  OsL  App.- 
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character  as  to  be  neceesarilj  prejudicial  to  the  defendant  appeal- 
iag,  a  new  trial  must  be  i^ranted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  Wm. 
S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Prick,  and  Burton  Jackson  Wyman,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  William  H.  Donahue,  Dis- 
trict Attorney  of  Alameda  County,  and  Walter  J.  Burpee, 
Deputy  District  Attorney,  for  Respondent. 

HALL,  J. — The  defendant  was  charged,  under  section  601 
of  the  Penal  Code,  with  having,  on  the  nineteenth  day  of 
March,  1907,  at  the  county  of  Alameda,  deposited  and  ex- 
ploded dynamite  at  and  near  the  house  of  Frank  B.  Ogden. 
Upon  her  trial  she  was  found  guilty,  as  charged,  by  the  ver- 
dict of  the  jury,  and  before  judgment  moved  for  a  new  trial 
Her  motion  was  denied,  and  judgment  pronounced  of  im- 
prisonment for  the  term  of  her  natural  life.  From  the 
judgment  and  order  she  in  due  time  appealed  to  this  court. 
The  record  upon  appeal  consists  of  the  judgment-roll  and  a 
full  transcript  of  the  reporter's  notes  of  all  the  proceedings 
before  the  trial  court,  and  is  contained  in  five  volumes  con- 
sisting of  2,770  pages  of  printed  matter.  The  labor  of  this 
court,  however,  has  been  greatly  lessened  by  the  very  sys- 
tematic and  lawyer-like  manner  in  which  counsel  upon  both 
sides  have  briefed  the  case. 

No  attack  is  made  by  appellant  upon  the  sufficiency  of  the 
evidence  to  support  the  verdict,  nor  upon  the  correctness  of 
the  instructions  to  the  jury.  Appellant  relies  for  a  reversal 
solely  upon  the  rulings  of  the  court  in  admitting  evidence 
and  in  refusing  to  strike  out  evidence  that  had  been  admitted 
over  defendant's  objections. 

The  crime  with  which  defendant  was  charged  was  not  com- 
mitted by  her  in  person,  but  was  in  fact  committed  by  John 
B.  Martin  at  her  instigation,  and,  as  it  is  claimed,  by  reason 
of  her  coercion.  John  B.  Martin  was,  at  the  time  of  the 
commission  of  the  crime,  sixteen  years  of  age,  and  though  he 
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had  been  reared  by  defendant  from  babyhood,  he  was  not  her 
child.  He  was  the  principal  witness  for  the  prosecution,  and 
testified  in  detail  to  all  the  circumstances  of  the  commission 
of  the  crime,  from  which  it  appears  that  defendant  had  for 
a  considerable  time  before  the  commission  of  the  crime  con- 
templated the  deed,  and  with  the  aid  of  the  witness  had 
made  careful  preparation  therefor.  Her  motive  grew  out  of 
the  result  of  some  litigation  which  she  had  had  in  a  depart- 
ment of  the  superior  court  of  Alameda  county,  presided  oTcr 
by  the  Hon.  Frank  B.  Ogden,  although  the  action  was  not 
finally  tried  before  Judge  Ogden.  The  witness  and  defend- 
ant discussed  the  contemplated  crime,  months  before  its  com- 
mission, at  Weaverville  in  Trinity  county,  where  defendant 
had  a  home  and  certain  mining  properties.  Early  in  Jan- 
uary, 1907,  they  came  to  Oakland,  Alameda  county,  where 
defendant  owned  a  home  and  other  property.  Under  the 
house  belonging  to  defendant,  and  in  which  she  and  the  wit- 
ness took  up  their  residence,  was  stored  a  quantity  of  dyna- 
mite. This  was  by  the  witness  taken  from  under  the  house 
by  the  direction  of  defendant,  and  placed  upon  a  shelf  to 
dry.  Subsequently  a  portion  of  it,  about  twelve  sticks,  was 
made  into  a  bomb,  by  the  witness  and  defendant,  for  the 
purpose  of  dynamiting  the  residence  of  Judge  Ogden.  A  long 
fuse  was  furnished  by  defendant  and  carefully  prepared  for 
subsequent  use.  A  bicycle  was  rented  by  defendant  to  en- 
able tiie  witness  to  quickly  escape  from  the  scene  of  the  in- 
tended crime.  Careful  preparations  were  made  to  enable  an 
alibi  to  be  proved  for  the  witness  in  case  they  were  suspected 
or  charged  with  the  crime,  and  on  the  night  of  the  nine- 
teenth day  of  March,  1907,  the  witness,  at  the  direction  of 
defendant,  took  the  bomb  and  fuse  to  the  residence  of  Judge 
Ogden,  about  a  mile  distant  from  the  residence  of  defendant, 
in  which  she  remained,  and  after  observing  that  the  residence 
of  Judge  Ogden  was  then  occupied  by  members  of  his  fam- 
ily (wife,  four  children  and  a  maid),  placed  the  bomb  upon 
the  front  porch  of  the  house,  carefully  adjusted  the  fuse, 
lighted  the  same,  mounted  his  wheel  and  rode  away  to  his 
home,  where  the  defendant  awaited  his  coming.  The  ex- 
plosion occurred  before  the  witness  reached  his  home;  and 
though  badly  injuring  the  dwelling  of  Judge  Ogden,  did  no 
harm  to  the  unsuspecting  members  of  the  household  sheltered 
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therein,  other  than  such  as  may  have  arisen  from  fright  and 
nervous  shock  at  the  dastardly  crime  attempted  against  their 
home  and  possibly  liyes. 

During  the  progress  of  the  trial  the  prosecution  was  i>er- 
mitted  to  prove,  not  only  by  the  witness,  John  B.  Martin, 
but  by  other  witnesses  as  well,  brutal  and  cruel  treatment  of 
John  B.  Martin  by  the  defendant.  Also  the  prosecution  was 
allowed  to  introduce  evidence  by  the  witneas,  John  B.  Mar- 
tin, of  numerous  thefts  committed  by  him  at  the  instigation 
of  and  for  the  benefit  of  defendant;  also  that  the  defendant, 
prior  to  the  Ogden  dynamiting,  planned  and  caused  the  wit- 
ness to  carry  out  or  attempt  six  different  felonies,  to  wit,  three 
cases  of  arson  in  1901,  and  three  attempts  to  dynamite  the 
residence  of  Wm.  J.  Dingee  in  1904.  Also  evidence  was  al- 
lowed over  the  objection  of  defendant  thai  after  the  Ogden 
affair  defendant  purchased  cyanide  of  potassium  (a  deadly 
poison),  and  planned  to  have  the  witness  place  the  same  in 
a  reservoir  at  Weaverville  used  to  supply  drinking  water; 
and  also  in  1908  planned  to  have  the  witness  dynamite  the 
residence  of  Judge  George  Samuels  at  Oakland.  (The  point 
that  this  occurred  subsequent  to  the  Ogden  affair  was  waived.) 

All  this  evidence,  and  some  other  of  similar  import,  was 
admitted  over  objections  of  defendant,  and  retained  over  her 
several  motions  to  strike  out,  upon  the  theory  that  it  tended 
to  prove  that  the  witness,  John  B.  Martin,  was  not  an  accom- 
plice of  the  defendant  in  the  crime  for  which  she  was  on 
trial,  and  therefore  his  testimony  as  a  matter  of  law  would 
support  a  conviction  without  corroboration.  This  theory  is 
in  turn  predicated  upon  the  theory  that,  although  the  witness 
with  his  own  hands  dynamited  the  Ogden  residence  when  over 
a  mile  distant  from  the  person  of  defendant,  he  was  guilty 
of  no  crime  in  so  doing  because,  as  it  is  claimed  by  respond- 
ent, he  committed  the  act  under  threats  or  menaces  of  defend- 
ant, sufficient  to  show  that  he  had  reasonable  cause  to  believe, 
and  did  believe,  that  his  life  would  be  endangered  unless  he 
committed  the  deed.  It  is  contended  that  the  evidence  ob- 
jected to  was  admissible  as  tending  to  show  the  reasonableness 
of  such  belief  and  the  existence  thereof.  The  entire  super- 
structure of  respondent's  contention  is  based  upon  the  con- 
struction placed  by  respondent  upon  section  26  of  the  Penal 
Code,  which,  so  far  aa  applicable  to  the  matter  under  dis- 
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Gussion,  is  as  follows:  '^AU  persoDS  are  capable  of  committing 
crimes  except  those  belonging  to  the  following  classes:  •  •  . 
Eighth.  Persons  (nnless  the  crime  be  punishable  with  death) 
who  committed  the  act  or  made  the  omission  charged  under 
threats  or  menaces  sufScient  to  show  that  they  had  reasonable 
cause  to  and  did  beUeve  their  lives  would  be  endangered  if  they 
refused.*' 

The  vital  point  of  difference  between  appellant  and  re- 
spondent as  to  the  effect  of  this  section  of  the  code  is  this, 
that  appellant  insists  that  the  danger  to  the  life  of  the  person 
claiming  the  protection  of  the  statute  must  be,  or  reasonably 
appear  to  be,  imminent  and  immediately  impending,  while  re- 
spondent claims  that  such  danger  is  sufficient  to  excuse  from 
criminal  responsibility  for  any  crime,  however  heinous,  not 
punishable  with  death,  if  conmiitted  under  threats  causing  a 
reasonable  belief  on  the  part  of  the  person  threatened  that  a 
refusal  would  endanger  his  life  either  immediately  or  at  some 
time  in  the  future. 

To  make  this  clear,  it  is  now  necessary  to  state  the  testi- 
mony given  by  the  witness,  John  B.  Martin,  as  to  the  threats 
and  the  fear  under  which  it  is  claimed  he  committed  the 
crime  for  which  defendant  was  convicted.  We  quote  from 
the  transcript: 

'^Q.  Why  did  you  take  this  bomb  prepared  by  you  and 
Mrs.  Martin,  and  place  it  on  Judge  Ogden's  premises!  A.  Be- 
cause I  was  forced  to. 

"Q.  How  were  you  forced  tot  A.  By  threats  Mrs.  Mar- 
tin made. 

* '  Q.  What  did  she  say,  what  threats  did  she  make  t  A.  She 
said  if  I  didn't  place  the  bomb  in  Judge  Ogden's  porch 
she  would  have  me  arrested  for  burning  the  house,  take  me 
up  to  Trinity  county,  hit  me  over  the  head  with  a  sledge 
hammer,  put  a  stick  of  powder  under  me  and  blow  me  up, 
and  come  into  town  and  say  it  was  an  accident,  and  they 
would  believe  it. 

"Q.  I  will  ask  you  what  was  your  feeling  toward  Mrs. 
Martin  on  the  nineteenth  day  of  March,  1907,  Mrs.  Martin 
this  defendant!  A.  I  was  afraid  of  her.  I  was  afraid  that 
she  would  kill  me  if  I  didn't  carry  out  such  deeds  as  she 
told  mo  UK** 
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It  further  appeared  from  his  testimony  that  this  threat 
was  made  several  weeks  before  the  crime  was  committed,  and 
before  the  bomb  was  made.  On  cross-examination  the  wit- 
ness, in  response  to  the  question,  ''Then  you  want  to  be  un- 
derstood now,  do  you,  that  the  fear  which  you  had  of  what 
she  would  do  if  you  did  not  explode  the  Ogden  bomb  was, 
not  that  she  would  kill  you  or  attempt  to  kill  you  in  Oak- 
land, but  she  would  get  you  up  in  Weaverville  and  kill  you 
there.    That  is  correct,  is  itt"  answered,  *'It  is." 

In  other  words,  it  was  made  perfectly  clear  and  certain 
that  the  witness  did  not  €ust  under  any  fear  of  immediate 
or  imminent  danger  of  his  life,  but  only  under  a  fear  that 
at  some  future  time  and  at  a  place  hundreds  of  miles  away 
from  the  scene  of  the  contemplated  crime  his  life  would  be 
in  danger  from  the  defendant.  Unless  such  a  fear — a  fear 
of  a  future  and  remote  danger  to  life — ^will  exempt  a  person 
from  responsibility  for  any  crime  (not  punishable  with 
death),  committed  against  the  person  or  property  of  an  in- 
nocent third  person,  all  this  testimony  introduced  under  the 
theory  that  it  tended  to  show  the  existence  and  reasonable^ 
ness  of  the  fear  under  which  it  is  claimed  the  witness  and 
perpetrator  of  the  crime  acted,  was  inadmissible. 

We  do  not  understand  respondent  to  claim  that,  at  the 
common  law,  such  a  fear  of  future  and  remote  danger  to 
life  would  excuse  the  commission  of  a  felony.  The  conten- 
tion of  respondent  is  based  entirely  upon  the  wording  of 
section  26  of  the  Penal  Code.  At  common  law,  the  right  to 
self-defense  against  imminent  and  immediate  danger  to  life 
or  limb  from  an  aggressor  existed.  It  only  existed,  how- 
ever, to  prevent  death  or  bodily  injury  that  was  imminent, 
and  could  only  be  exercised  against  the  person  threat eniug 
the  injury.  It  did  not  extend  to  the  killing  of  an  innocent 
third  person.  It  has  ever  been  the  rule  that  necessity  is  no 
excuse  for  killing  an  innocent  person.  Blackstone  says: 
''And  therefore,  though  a  man  be  violently  assaulted  and 
hath  no  other  possible  means  of  escaping  death,  but  by  kill- 
ing an  innocent  person,  this  fear  and  force  shall  not  acquit 
him  of  murder;  for  he  ought  rather  to  die  himself  than  es- 
cape by  the  murder  of  an  innocent.  But  in  such  a  case  he 
is  permitted  to  kill  the  assailant,  for  the  law  of  nature  and 
self-defense,  its  primary  canon,  have  made  him  his  own  pro- 
tector."    (4  Blackstone  [Cooley],  sec  30.) 
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In  Arp  V.  State,  97  Ala.  5,  [38  Am.  St.  Rep.  137,  12  South. 
301],  it  is  said:  ''The  authorities  seem  to  be  conclusive  that, 
at  common  law,  no  man  can  excuse  himself  under  the  plea 
of  necessity  or  compulsion  for  taking  the  life  of  an  inno- 
cent person." 

So,  too,  while  the  statute  of  this  state  recognizes  and  sanc- 
tions the  right  of  self-defense  against  an  aggressor,  the  right 
can  only  be  exercised  to  prevent  an  imminent  danger  or  an 
offense  about  to  be  committed.  Thus  homicide  is  justifiable 
''when  committed  in  the  lawful  defense  of  such  person,  or 
of  a  wife  or  husband,  parent,  child,  master,  mistress  or  ser- 
vant of  such  person,  when  there  is  reasonable  ground  to  ap- 
prehend a  design  to  conmiit  a  felony  or  to  do  some  great 
bodily  injury,  and  imminent  danger  of  such  design  being 
accomplished."     (Pen.  Code,  197.) 

''Lawful  resistance  to  the  commission  of  a  public  offense 
may  be  made:  L  By  the  party  about  to  be  injured."  (Pen. 
Code,  692.) 

"Kesistance  sufficient  to  prevent  the  offense  may  be  made 
by  the  party  about  to  be  injured : 

"1.  To  prevent  an  offense  against  his  person,  or  his  fam- 
ily or  some  member  thereof; 

"2.  To  prevent  an  illegal  attempt  by  force  to  take  or  in- 
jure property  in  his  lawful  possession."     (Pen.  Code,  693.) 

If  the  right  of  self-defense  and  forcible  resistance  against 
an  aggressor  exists  only  in  the  presence  of  imminent  danger, 
or  when  an  offense  is  about  to  be  conmiitted,  it  would  be  an 
anomalous  condition  of  the  law  that  would  justify  or  excuse 
the  commission  of  a  felony  against  the  person  or  property 
of  an  entirely  innocent  person  because  the  person  doing  the 
deed  had  reason  to  fear,  and  did  fear,  not  an  imminent  and 
immediate  danger  to  his  life,  but  a  future  and  remote  danger, 
and  one  that  in  the  very  nature  of  things  could  be  readily 
averted  by  innocent  methods. 

The  fact  that  in  this  case  the  person  committing  the  deed, 
and  claiming  that  it  was  done  under  a  compulsion  that  ex- 
cuses him  from  the  criminality  of  the  act,  is  a  minor  cuts  no 
figure  in  the  proper  construction  of  the  statute.  It  is  gen- 
eral and  applicable  to  persons  of  any  age.  While  the  lan- 
guage is  not  as  exact  as  it  might  be,  it  must  be  given  a  rea- 
sonable meaning  so  as  to  effectuate  the  design  of  the  legislature 
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and  to  promote  justice.  We  would  be  loath  to  believe  that 
the  legislature  intended  to  excuse  one  from  responsibility  for 
atrocious  felonies,  committed  against  the  property  or  person  of 
an  innocent  person,  under  a  fear,  by  whatever  threats  in- 
duced, that  a  refusal  would  in  the  future  and  at  some  remote 
place  endanger  his  life.  Such  a  danger  in  the  very  nature 
of  things  could  be  easily  avoided  by  innocent  methods.  It 
would  require  very  explicit  language  to  induce  us  to  believe 
that  the  legislature  intended  to  lay  down  any  such  monstrous 
and  unjust  rule  as  that  any  person  should  be  excused  from 
responsibility  for  an  infamous  crime  when  committed  under 
the  fear  of  future  and  remote  danger  to  life  which  in  the 
nature  of  things  could  be  easily  avoided. 

We  agree  with  the  views  expressed  by  the  court  in  Bain  v. 
Stofte,  67  Miss.  557,  [7  South.  408],  when  it  said:  *'We  can 
conceive  of  oases  in  which  an  act,  criminal  in  its  nature,  may 
be  committed  by  one  under  such  circumstances  of  coercion 
as  to  free  him  from  criminality.  The  impending  danger,  how- 
ever, should  be  present,  imminent  and  not  to  be  avoided.  .  •  . 
The  social  system  would  be  subverted,  and  there  would  be  no 
protection  for  persons  or  property,  if  the  fear  of  man,  need- 
lessly and  cravenly  entertained,  should  be  held  to  justify  or 
excuse  breaches  of  the  law.*' 

So,  too,  in  People  v.  Repke,  103  Mich.  459,  [61  N.  W.  861], 
it  was  said:  "Threats  of  future  injury  do  not  excuse  any  of- 
fense. The  necessity  which  will  excuse  a  man  for  breach  of 
law  must  be  instant  and  imminent.'* 

Respondent  has  cited  no  case  that  supports  its  contention. 
There  are  none.  Bums  v.  State,  89  Ga.  527,  [15  S.  B.  748], 
a  case  arising  under  a  statute  similar  to  ours,  lays  down  the 
rule  directly  contrary  to  the  contention  of  respondent  in  the 
case  at  bar.  The  report  of  the  Georgia  case  is  somewhat 
meager,  and  can  only  be  fully  understood  by  a  somewhat  care- 
ful study  of  the  case.  The  decision  of  the  court  is  in  the 
form  of  a  syllabus,  preceding  the  statement  of  the  case.  Un- 
der the  code  of  that  state  (section  4303),  it  is  provided  that 
''A  person  committing  a  crime  or  misdemeanor  under  threats 
or  menax^es,  which  sufficiently  show  that  his  life  or  member 
was  in  danger,  or  that  he  had  reasonable  cause  to  believe,  and 
did  actually  believe,  that  his  life  or  member  was  in  danger, 
shall  not  be  found  guilty ;  and  such  threats  and  menaces  be- 
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ing  proved  and  established,  the  person  compelling  bj  said 
threats  and  menaces  the  commission  of  the  offense  shall  be 
considered  a  principal,  and  suffer  the  same  punishment  as  if 
he  had  perpetrated  the  offense."  The  first  part  of  this  sec- 
tion excusing  the  person  coerced  is  not  materiallj  different 
from  our  statute  so  far  as  it  relates  to  the  imminency  of  the 
d€mger.  The  defendant  Bums  was  convicted  of  murder,  and 
the  principal  witness  against  him  was  his  stepmother.  It  is 
apparent  from  the  statement  of  the  points  involved,  and  the 
instructions  given  and  refused,  that  this  witness  had  previ- 
ously given  false  testimony  at  the  coroner's  inquest,  and  which 
she  claimed  was  given  under  coercion,  and  also  that  she  had 
testified  to  a  state  of  facts  upon  the  final  trial  which  would 
make  her  an  accomplice  unless  she  acted  under  coercion  and 
fear.  Upon  each  point  the  trial  court  gave  an  instruction 
which  ignored  the  necessity  of  the  fear  being  of  a  present  im- 
pending danger,  and  refused  to  give  a  requested  one  includ- 
ing this  element.  The  court  said :  "According  to  section  4303 
of  the  code,  in  order  for  duress  or  fear  produced  by  the  threats 
or  menaces  to  be  a  valid  legal  excuse  for  doing  anything  which 
would  otherwise  be  criminal,  the  act  must  have  been  done  un- 
der such  threats  or  menaces  as  show  that  the  life  or  member 
was  in  danger,  or  that  there  was  reasonable  cause  to  believe 
and  actual  belief  that  there  was  such  danger.  The  danger 
mitst  not  be  one  of  future  violence,  but  of  present  and  imme- 
diate  violence  Oft  the  time  of  the  commission  of  the  forbidden 
act.  Thns,  where  the  forbidden  act  is  perjury  by  a  witness  at 
a  coroner's  inquest,  the  danger  of  death  or  dismemberment  at 
some  future  time,  in  the  absence  of  all  danger  at  the  time  of 
testifying,  will  not  excuse.  ...  A  person  who  aids  and  as- 
sista  in  the  commission  of  a  crime,  or  in  measures  taken  to  con- 
ceal it  and  protect  the  criminal,  is  Tiot  relieved  from  criminal' 
ity  as  an  accomplice  on  account  of  fear  excited  by  threats 
or  menaces,  unless  the  dcmger  be  to  life  or  member,  nor  un- 
less that  danger  be  present  and  immediate  as  above  an- 
nounced touching  fear  under  the  influence  of  which  perjury 
is  committed."     (Italics  are  ours.) 

We  understand  this  case  as  clearly  holding  that  a  person 
is  not  relieved  of  the  responsibility  for  a  criminal  act  be- 
cause he  acted  through  fear  produced  by  threats,  unless  the 
fear  was  of  immediate  and  imminent  danger. 
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The  case  is  cited  as  authority  for  this  doctrine  in  the  com- 
xnissioners'  note  to  the  Penal  Code  of  (Georgia  (adopted  in 
1895)  y  under  section  41,  which  is  a  re-enactment  of  section 
4303,  and  also  in  the  notes  to  Arp  t.  State,  in  19  L.  B.  A. 
359. 

We  think  the  Geoi^a  case  is  directly  in  point,  and  is 
grounded  in  sound  reason  and  enlightened  justice. 

Inasmuch  as  it  is  clear  that  the  witness,  John  B.  Martin, 
had  no  fear  of  immediate  and  imminent  danger  to  his  life, 
but  only  a  fear  that  defendant,  at  some  future  time  and  at 
some  remote  place,  would  kill  him,  all  the  evidence  now  un- 
der consideration,  admitted  as  tending  to  show  the  existence 
and  reasonableness  of  such  fear,  was  improper.  None  of  it 
should  have  been  admitted,  and  all  of  it  should  have  been 
stricken  out. 

Neither  were  the  errors  thus  committed  cured  by  the  sub- 
sequent introduction  by  defendant  of  the  testimony  of  John- 
ion  to  the  effect  that  John  B.  Martin  had  confessed  to  him 
to  committing  some  of  the  same  crimes  and  implicating  the 
defendant  therein.  The  circumstances  under  which  this  tes- 
timony was  introduced  bear  little  resemblance  to  the  facts 
in  the  case  of  People  v.  Silvers,  6  Cal.  App.  69,  [92  Pac. 
506],  cited  by  respondent;  but  aside  from  this  the  Johnion 
testimony  did  not  cover  anywhere  near  all  the  matter  er- 
roneously admitted. 

Other  evidence  equally  objectionable,  tending  to  show  the 
possession  by  defendant  at  the  time  of  her  arrest  (which  oc- 
curred about  ten  months  subsequent  to  the  commission  of  the 
crime  for  which  she  was  being  tried),  of  various  poisons, 
none  of  which  had  any  connection  with  the  crime  committed 
at  the  Ogden  residence,  was  admitted  over  the  objection  of 
defendant. 

Evidence  of  obscene  letters  and  writings  of  defendant  in 
no  way  relating  to  the  dynamiting  of  the  Ogden  house  were 
admitted.  This  evidence  was  very  prejudicial  to  defendant, 
as  it  tended  to  show  her  to  be  a  most  depraved  and  vicious 
woman. 

However  depraved  or  vicious  she  might  be,  she  was  en- 
titled to  be  tried  only  for  the  crime  charged  against  her; 
and  upon  the  issue  presented  by  her  plea  of  not  guilty  only 
such  testimony  as  was  relevant  to  such  issue  should  have  been 
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admitted.  The  evidence  as  to  her  brutal  treatment  of  the 
witness,  John  B.  Martin,  and  as  to  her  gnilty  connection  with 
the  numerous  felonies  and  misdemeanors,  had  no  relevancy  to 
the  question  as  to  whether  or  not  she  was  guilty  of  the  crime 
of  dynamiting  the  house  of  Judge  Ogden.  It  is  not  pretended 
that  it  tended  to  prove  that  she  committed  the  crime  for 
which  she  was  being  tried.  Its  ostensible  purpose  was  to 
prove  that  John  B.  Martin  was  not  criminally  responsible  for 
his  acts  in  placing  and  exploding  the  bomb  at  the  Ogden 
home.  But  as  we  have  shown,  it  was  not  admissible  for  this 
purpose.  Its  character  was  such  aa  to  greatly  prejudice  the 
defendant  with  the  jury.  The  defendant  had  the  right  to 
have  all  such  irrelevant  matter  excluded  from  the  jury. 
When,  as  in  this  case,  irrelevant  testimony  has  been  admitted, 
and  is  of  such  a  character  as  necessarily  to  be  prejudicial  to 
defendant,  a  new  trial  must  be  granted.  (People  v.  Carpen- 
ter, 136  Cal.  393,  [68  Pac.  1027] ;  People  v.  Williams,  127 
Cal.  216,  [59  Pac.  581] ;  People  v.  Arlington,  123  Cal.  356, 
[55  Pac.  1003];  People  v.  Lynch,  122  Cal.  503,  [55  Pac. 
248].) 

Complaint  is  also  made  that  defendant  was  compelled  to  an- 
flfwer  questions  upon  cross-examination  not  relating  to  matters 
about  which  she  had  testified  in  chief.  In  some  respects  this 
complaint  seems  to  be  well  founded,  but  as  to  most  of  the 
questions  the  answers  were  such  as  to  preclude  any  inference 
of  prejudice  thereby.  In  view  of  the  necessity  for  a  new 
trial,  we  only  feel  it  necessary  upon  this  point  to  call  atten- 
tion to  the  rule  for  cross-examination  of  defendant  as  laid 
down  in  People  v.  Odllagher,  100  Cal.  466,  [35  Pac.  80] , 
People  V.  Arrigkini,  122  Cal.  121,  [54  Pac.  591] ,  and  People 
V.  Schmitz,  7  Cal.  App.  359,  [94  Pac.  407,  419]. 

The  judgment  and  order  are  reversed  and  the  action  re- 
manded for  a  new  triaL 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  28, 1910, 
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[CiT.  No.  714.    First  Appellato  District.— Mareh   30,   1910.] 

WAYMAN  INVESTMENT  COMPANY,  Respondent,  v. 
PAUL  WESSINGER  and  HENRY  WAGNER,  Execu- 
tors, etc.,  Appellants. 

LiAsx — BuiLDiNO  VioLATmo  FxBx  Obdinakcs — ^Legautt  ov  Oontbagt 
— OoNsiDSSATiON — ACTION  FOft  BsNT. — AlthoQSfh  E  contraot  founded 
upon  an  illegal  eonsideration,  or  having  for  Its  purpose  a  yiola- 
tion  of  law,  maj  not  be  enforced,  jet  a  lease  of  a  building  con- 
structed in  violation  of  a  fire  ordinance,  which  does  not  in  terms 
prohibit  the  lease,  is  not  founded  upon  an  illegal  eonsideration, 
and  if  it  is  not  made  for  anj  illegal  purpose,  an  action  for  rent 
may  be  based  upon  snch  lease  in  fayor  of  the  owner  of  the  build- 
ing as  lessor. 

Id. — ^EviL  AcooicpusHED  Pbiob  to  Lkasi — ^Rights  of  Citt— Pbopebtt 
ov  OwNEA— Estoppel  or  Lessee. — In  such  case,  the  evil  in  the  vio- 
lation of  the  fire  ordinance  had  been  accomplished  prior  to  the 
lease;  and  though  perhaps  the  eity  might  have  ordered  it  re- 
moved, jet  until  this  was  done,  it  remained  the  propertj  of  the 
ptakintiff  as  owner,  and  defendants  could  not  take  and  enjoj  the 
possession  thereof  under  a  lease,  and  dispute  Its  validitj,  and  re- 
fuse to  paj  the  rent  reserved.  To  allow  such  refusal  would  be  to 
encourage  a  gross  breach  of  fair  dealing. 

lb. — Property  Acquired  in  Violation  or  Law — Subject  or  Leoiti- 
MATE  Contracts — ENroRCSiiENT. — The  mere  fact  that  propertj  is 
acquired  in  violation  of  law  does  not  rob  it  of  its  character  as 
propertj,  nor  prevent  it  from  being  the  subject  of  legitimate  eon- 
tracts  which  maj  be  enforced  in  courts  of  law. 

Id. — Test  or  ENroECEMENT. — Although  there  maj  be  some  illegal  fea- 
tures connected  with  a  transaction  involved  in  a  suit,  jet  the 
plaintiff  maj  recover  if  his  cause  of  action  is  otherwise  legitimate, 
and  he  can  make  out  his  ease  without  calling  to  his  aid  anj  il- 
legalitj.  The  test  of  whether  the  demand  can  be  enforced  at  law 
is  whether  the  plaintiff  requires  the  aid  of  an  illegal  contract  to 
establish  his  case. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Ja&  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt» 

Sterling  Carr,  for  Appellants. 

J.  M.  &  H.  L.  Bothchild,  for  Respondent 
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HALL,  J. — ^Appeal  from  judgment  in  favor  of  plaintiff 
for  the  sum  of  $300,  rental  for  certain  premises  leased  by 
plaintiff  to  defendants  by  a  written  lease. 

The  lease  was  executed  in  September,  1906,  and  the  de- 
fendants entered  into  possession  of  the  demised  premises, 
and  have  ever  mnce  continued  in  possession,  but  refuse  to 
pay  the  agreed  rental  falling  due  March  12,  1908,  solely 
upon  the  ground  that  the  building  which  they  leased  and  the 
possession  of  which  they  have  enjoyed,  and  apparently  still 
retain,  was  erected  in  violation  of  the  provision  of  the  ordl* 
nance  establishing  fire  limits  and  regulating  the  construc- 
tion of  buildings. 

It  is  contended  by  appellant  that  because  the  erection  of 
the  building  was  a  violation  of  such  ordinance  punishable 
by  a  fine,  the  consideration  for  the  contract  of  lease  be- 
tween plaintiff  and  defendants  was  illegal,  and  the  contract 
in  consequence  void. 

That  a  contract  founded  upon  an  illegal  consideration, 
or  having  for  its  purpose  a  violation  of  the  law,  is  void,  and 
may  not  be  enforced,  cannot  be  denied.  Such  are  the  cases 
eited  by  appellant.  But  to  the  proposition  that  the  leas- 
ing and  giving  possession  of  a  building,  originally  illegally 
eonstructed,  for  an  agreed  rental  involves  any  violation  of 
law,  we  cannot  agree.  The  ordinance  does  not  in  terms  pro- 
hibit the  leasing  of  such  a  building,  and  the  lease  in  this 
ease  was  for  no  illegal  purpose. 

This  case  is  analogous  to  Sharp  v.  Taylor,  41  Eng.  Be- 
piint,  1153,  2  Phil.  Ch.  801.  The  action  was  of  an  ao- 
ootinting  between  joint  owners  of  an  American  vessel.  The 
owners  were  British  subjects,  and,  in  violation  of  an  act  of 
parliament,  had  caused  the  vessel  to  be  registered  in  the 
name  of  an  American  owner  in  order  that  she  could  be  used 
in  commerce  between  American  and  British  ports.  The  lord 
chancellor  said:  ''The  next  point  is  that  plaintiff's  claim  is 
in  violation  of  the  English  ship  registry  acts.  .  .  .  But  the 
answer  to  the  objection  appears  to  me  this — ^that  the  plain- 
tiff does  not  ask  to  enforce  any  agreement  adverse  to  the 
provision  of  the  act  of  parliament.  He  is  not  seeking  com- 
pensation and  payment  for  any  illegal  voyage;  that  matter 
was  disposed  of  when  Taylor  received  the  money;  and  the 
plaintiff  is  now  only  seeking  for  payment  of  his  share  of 
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realized  profits.  The  violation  of  the  law  suggested  was  not 
any  fraud  upon  the  revenue,  or  omission  to  pay  what  might 
be  due,  but,  at  most,  an  evasion  of  a  parliamentary  pro- 
vision supposed  to  be  beneficial  to  the  ship  owners  of  this 
country,  an  evil,  if  any,  which  must  remain  the  same  whether 
the  freight  be  divided  between  Sharp  and  Taylor,  according 
to  their  shares,  or  remain  altogether  in  the  hands  of  Tay- 
lor.'' 

So  in  the  case  at  bar  the  violation  of  the  ordinance  had 
been  accomplished.  The  evil  had  been  done  before  the  lease 
was  executed.  It  was  perhaps  within  the  power  of  the  mu- 
nicipality to  cause  the  building  to  be  removed.  But  until 
this  was  done  it  remained  the  property  of  plaintiff,  and  de- 
fendants certainly  had  no  right  to  take  and  enjoy  the  pos- 
session thereof  uuder  a  lease  and  not  be  bound  by  the  terms 
thereof.  A  different  question  would  be  presented  if  the  ac- 
tion was  by  the  builder  to  recover  for  having  constructed 
the  building;  but  to  permit  the  defendants  in  this  case  to 
take  and  enjoy  the  possession  of  plaintiff's  building  with- 
out paying  therefor  as  they  agreed  would  be  to  encourage 
the  grossest  breach  of  fair  dealing  in  the  business  world. 
(McDonald  v.  Lund,  13  Wash.  412,  [43  Pac.  438].)  The 
mere  fact  that  certain  property  has  been  acquired  in  vio- 
lation of  some  law  does  not  rob  it  of  its  character  of  prop- 
erty, nor  prevent  it  from  being  the  subject  of  legitimate 
contracts  which  may  be  enforced  in  courts  of  law.  {RoseUe 
V.  Beckemeier,  134  Mo.  380,  [35  S.  W.  1132] ;  Andrews  v. 
New  Orleans  etc.  Assn.,  74  Miss.  362,  [60  Am.  St.  Rep.  509, 
20  South.  837] ;  Minnesota  etc.  Co.  v,  Wkitebreast  etc.  Co., 
56  111.  App.  248;  Brooks  v.  Martin,  69  U.  S.  70;  Planters' 
Bank  v.  Union  Bank,  83  U.  S.  483.) 

**  Although  there  may  be  some  illegal  features  indirectly 
connected  with  a  transaction  involved  in  a  suit,  yet  the 
plaintiff  may  recover  if  his  cause  of  action  is  otherwise 
legitimate,  and  he  can  make  out  his  case  without  calling  to 
his  aid  the  illegal  agreement.  The  test  of  whether  the  de- 
mand can  be  enforced  at  law  is  whether  the  plaintiff  re- 
quires the  aid  of  the  illegal  contract  to  establish  his  case." 
{Minnesota  Lumber  Co.  v.  Whitebreast  Coal  Co.,  56  lU.  App. 
248.) 


Mar.  '10.]    En&FHABEB  L.  Co.  v.  Consolidated  L.  Co.    Ill 


The  contract  relied  upon  by  the  plaintiff  in  this  case  was 
entirely  independent  of,  and  had  no  connection  with,  the 
violation  of  the  ordinance  involved  in  the  construction  of 
the  building.  It  is  a  matter  of  the  history  of  San  Fran- 
cisco that  after  the  great  fire  of  April,  1906,  by  tacit  con- 
sent of  the  public  authorities  property  owners  were  allowed 
to  construct  buildings  within  the  fire  limits  without  regard 
to  the  fire  ordinance.  It  was  the  only  practicable  method  of 
providing  facilities  whereby  thousands  of  citizens  might  re- 
sume useful  and  necessary  business  and  callings.  These  de- 
fendants having  availed  themselves  of  one  of  such  build- 
ings to  conduct  their  legitimate  business,  it  would  be  a 
perversion  of  justice  for  a  court  of  law  to  sanction  their 
evasion  of  the  payment  of  the  agreed  rent.  We  do  not  think 
the  law  requires  it. 

The  judgment  is  a£Srmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  April  28,  1910,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  May  26,  1910. 


[Civ.  No.  768.    Second  Appellate  Distriet.— March  31,  1910.] 

KIEFHABEB  LUMBER  COMPANY,  a  Corporation,  Re- 
spondent, V.  CONSOLIDATED  LUMBER  COMPANY, 
a  Corporation,  Appellant. 

Sales  op  Lumbkb — Collection  Aobnt  ros  Dxtendant — Delivebt  op 

ORDEBS    to   CUSTOICEBS — CHARGE   TO    AGENT— PAYMENT   OF    EXCESS 

^-Begovebt  by  Assignee. — ^When  a  lumber  company,  assignor  of 
plaintiff,  stood  in  the  position  of  an  agent  for  defendant  com- 
pany in  collecting  sales  of  its  lumber  and  making  collectionS|  and 
the  lumber  sold  was  directly  delivered  by  defendant  to  each  cus- 
tomer and  the  price  charged  to  its  agent,  the  agent  can  only  be 
held  chargeable  with  the  actual  contract  price  of  the  lumber 
■hipped  to  a  enstomer;  and  where^  by  mistake^  an  overcharge  was 
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made  to  the  agent,  and  the  excess  was  paid  to  defendant,  in  ignor- 
anee  of  the  error,  the  agent  oompanj  was  entitled  to  reimburse- 
ment from  defendant  of  the  amount  of  the  error  occasioned  bj 
defendant's  act,  and  the  plaintiff  company,  as  its  assignee,  maj 
xecoyer  judgment  for  such  amount,  where  no  part  of  it  was  ever 
paid. 

Id. — SumcDENCT  or  Assionmsnt. — ^A  written  bill  of  sale  subsequently 
made  bj  the  agent  companj  transferring  all  of  its  assets  to  the 
plaintiff  company,  including  its  claim  against  the  defendant  for 
reimbursement  of  the  excess  paid  to  defendant,  entitles  the  plain- 
tiff to  recoTcr  the  amount  thereof. 

Id. — Assignments  or  iNsurnciBNCT  of  Eyxdinoi — Stjppobt  of  Find- 
INOS  AND  JuDOUENT. — Where  the  only  specifications  of  error  made 
bj  the  defendant  company  appealing  relate  to  the  insul&eiencj  of 
the  evidence  to  sustain  the  findings,  and  there  is  OTidence  suf&- 
cient  to  support  everj  finding  made  by  the  court  in  favor  of  plain- 
tiff and  its  assignor,  and  against  the  answer  of  the  defendant,  and 
the  findings  support  the  Judgment  for  plaintiff,  the  decision  of  the 
trial  court  must  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  Connty,  and  from  an  order  denying  a  new  triaL 
Benjamin  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Middlecoff,  Percy  B.  Wilson,  and  H.  M.  Willis, 
for  Appellant. 

Eugene  C.  Campbell,  for  Bespondent 

ALLEN,  P.  J. — The  facts  as  found  by  the  court  are  these: 
Defendant,  a  corporation,  was  engaged  in  the  wholesale  lum- 
ber business  at  Los  Angeles.  The  Newport  Lumber  Com- 
pany, a  corporation,  was  engaged  in  the  retail  lumber  busi- 
ness at  Bedlands  in  San  Bernardino  county.  The  principal 
amount  of  the  capital  stock  of  the  latter  company  was  owned 
by  the  former.  The  defendant  company  sold  to  the  New- 
port company  a  bill  of  lumber  which  was  by  the  defend- 
ant shipped  directly  to  the  consumer,  but  charged,  under  a 
business  arrangement  existing  between  the  two  corporations, 
to  the  Newport  company.  In  billing  the  lumber  to  the  New- 
port company  a  charge  of  $446.29  in  excess  of  the  contract 
price  at  which  the  lumber  was  sold  appeared.    The  New- 
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port  company,  without  discovering  snch  error,  paid  to  de- 
fendant the  amount  of  the  bill  ajs  rendered  to  defendant. 
Thereafter,  the  Newport  company  sold  and  assigned  to  plain* 
tiff  its  claim  on  account  of  such  excess  payment  so  made  by 
mistake,  no  part  of  which  has  ever  been  repaid.  The  court 
rendered  judgment  in  favor  of  plaintiff,  from  which  judg- 
ment and  an  order  denying  a  new  trial  defendant  appeals. 

The  issues  presented  by  the  pleadings  involve  not  only 
the  fact  of  sale  and  delivery  of  the  lumber  as  found  by  the 
court,  but  the  payment  of  the  sum  through  mistake,  as  well 
as  the  assignment  of  the  claim,  if  any  existed.  An  affirma- 
tive defense  was  presented  by  defendant's  answer,  to  the 
effect  that  any  claim  on  account  of  overcharge  in  the  trans- 
aetion  was  not  included  in  the  sale  and  assignment  of  the 
assets  of  such  company  to  plaintiff.  The  court  found 
against  defendant  as  to  each  and  all  of  the  allegations  of  its 
answer.  The  specifications  of  error  all  relate  to  the  in- 
sufiBciency  of  the  evidence  to  support  the  various  findings. 

Considering  the  findings  with  reference  to  the  sale  and 
the  fact  that  an  error  existed  in  the  billing  of  the  lumber, 
we  find  evidence  in  the  record  tending  to  show  that  one 
Nofziger,  the  active  agent  in  the  contract  of  sale  on  behalf 
of  the  lumber  company,  was  the  president  of  the  Newport 
company,  as  well  as  the  sales  agent  of  the  defendant,  but 
the  retail  lumber  business  in  Bedlands  and  vicinity  as  be- 
tween the  two  corporations  had  been  allotted  as  territory 
in  which  the  Newport  company  was  to  carry  on  its  retail 
business;  that  the  material  connected  with  Hie  controversy 
had  been  contracted  by  Nofziger  at  a  fixed  price  less  than 
the  listed  retail  price  at  which  lumber  was  billed  to  the 
Newi>ort  company,  and,  notwithstanding  the  direct  ship- 
ment to  the  consumer,  the  transaction  was  treated  between 
the  two  corporations  as  a  retail  sale  in  the  territory  of  the 
Newport  company,  and,  in  keeping  with  their  business  trans^ 
actions,  the  charge  by  defendant  was  made  directly  to  the 
Newport  company,  and  the  Newport  company,  in  ignorance 
of  the  contract  made  ^th  the  consumer,  credited  the  de- 
fendant with  the  list  price  and  charged  the  consumer  there- 
with. After  payment  by  the  Newport  company  to  defend- 
ant, the  Newport  company  undertook  to  collect  the  amount 
of  the  bill,  when  the  error  was  discovered,  and  Nofziger, 

19  Cftl.  App. — • 
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admitting  the  mistake,  directed  the  Newport  company  to 
credit  the  consumer  with  the  excess  above  the  contract  price 
and  charge  back  to  the  Consolidated  company  the  amount  of 
such  error,  and  a  settlement  was  made  by  the  Newport  com- 
pany with  the  consumer  accordingly. 

We  think,  under  the  circumstances  narrated,  the  New- 
port company,  being  in  a  sense  a  collection  agency  for  the 
defendant,  could  only  be  held  chargeable  with  the  actual  con- 
tract price  of  the  material  shipped  to  the  consumer,  and  hav- 
ing no  knowledge  of  the  error  and  being  restricted  in  the 
amount  of  its  collection  from  the  consumer  to  the  actual 
contract  price,  was  entitled  to  reimbursement  from  the  de- 
fendant of  the  amount  of  such  error  occasioned  by  defend- 
ant's act.  The  contract,  under  the  circumstances,  was  cor- 
rectly interpreted  by  the  trial  court  as  a  sale  to  the  Newport 
company.  The  written  bill  of  sale  subsequently  made  by  the 
Newport  company  to  the  plaintiff  comprehended  a  transfer 
of  all  of  its  assets,  including  this  claim  against  defendant. 

Treating  the  amendment  to  defendant's  answer,  in  which 
is  alleged  the  mistake  in  the  bill  of  sale,  as  a  pleading  suf- 
ficient to  raise  an  issue  entitling  defendant  to  a  correction 
thereof,  the  court  determined  that  it  was  not  satisfied  that 
such  mistake  existed,  and  found  against  the  defendant  in  re- 
lation thereto,  and  from  the  evidence  the  court  was  war* 
ranted  in  such  finding. 

The  record  presents  a  case  which,  in  our  opinion,  demands 
upon  the  part  of  defendant  that  it  reimburse  the  assignee  of 
the  Newport  company,  plaintiff  herein,  to  the  extent  of  the 
error  so  occasioned  by  the  Consolidated  company;  and  we 
find  no  error  in  the  record  warranting  a  reversal  of  the 
judgment  or  of  the  order,  and  the  same  are  af&rmed. 

ShaWy  J.,  and  Taggart^  J.,  concurred. 
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TROY  LAXJNDBT  MACHINERY  COMPANY,  LIMITED, 
Respondent,  v.  DRIVERS'  INDEPENDENT  LAUN- 
DRY  COMPANY,  AppeUant. 

Afpkal — ^MonoK  to  Disinss — ^Tims  roa  Filing  Points  and  Authori- 
ties— ^Death  of  Bbspondknt's  Attorney — ^Proceedings  Suspended 
— Motion  Denied. — ^Under  section  286  of  the  Code  of  Civil  Pro- 
eedure,  npon  the  death  of  the  attorney  for  respondent,  all  proceed- 
ings against  respondent  on  behalf  of  appellant  were  suspended 
until  such  time  as  respondent  voluntarilj,  or  in  response  to  pro- 
eeedings  instituted  bj  appellant,  appointed  another  attorney,  or 
appeared  personally;  and  where  a  newly  appointed  attorney  for 
respondent  at  once  moved  to  dismiss  the  appeal  for  failure  of 
appellant  to  file  its  points  and  authorities  in  time,  and  it  ap- 
peared that  at  the  time  of  such  death  appellant  had  unexpired  time 
therefor,  they  were  properly  filed  within  such  time  after  appoint- 
ment of  the  new  attorney,  and  when  filed  within  proper  time  there- 
after, the  motion  to  dismiss  the  appeal  must  be  denied. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County.  Charles  Monroe, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  Z.  Gardiner,  and  Millsap  ft  Sparks,  for  Appellant. 

Horace  S.  Wilson,  and  Constan  Jensen,  for  Respondent. 

SHAW,  J. — ^Motion  to  dismiss  appeal  from  judgment  upon 
the  ground  that  appellant  failed  to  file  its  points  and  au- 
thorities within  the  time  prescribed  by  the  rules  of  this 
court.     (Subd.  4,  rule  II,  [78  Pac.  vii].) 

The  transcript  was  filed  December  6,  1909,  and  the  pe- 
riod of  thirty  days  allowed  to  appellant  for  filing  its  points 
and  authorities  expired  on  January  5,  1910.  The  points 
and  authorities,  however,  were  not  filed  until  February  23, 
1910.  The  reason  for  the  delay,  as  appears  from  appellant's 
affidavit  filed  in  opposition  to  the  motion,  was  that  respond- 
ent's attorney  died  on  December  30,  1909,  at  which  time  ap- 
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pellant  had  six  days  within  which  to  file  its  points  and 
authorities.  Upon  the  death  of  an  attorney  all  further  pro- 
ceedings against  the  party  for  whom  he  was  acting  as  attor- 
ney are  stayed  until  such  time  (unless  he  of  his  own  motion 
appoint  another  attorney)  as  the  adverse  party  shall  by 
written  notice  require  him  to  appoint  another  attorney  or 
appear  in  person.  (Code  Civ.  Proc,  sec.  286.)  By  virtue 
of  the  provisions  of  this  section  all  proceedings  in  the  pros- 
ecution of  the  appeal  were  suspended  from  the  date  when 
respondent's  attorney  died  until  such  time  as  respondent 
voluntarily,  or  in  response  to  proceedings  instituted  by  the 
adverse  party,  as  provided  by  said  section  286,  appointed 
another  attorney  or  appeared  personally.  On  February  16, 
1910,  respondent  selected  another  attorney,  notice  of  the  ap- 
pointment of  whom  was  on  the  same  day,  together  with  a 
motion  to  dismiss  the  appeal^  served  upon  appellant.  This 
action  on  the  part  of  respondent  in  appointing  an  attorney 
rendered  it  unnecessary  for  appellant  to  give  the  notice  pre- 
scribed in  section  286,  supra.  {Nicol  v.  San  Francisco,  130 
Cal.  288,  [62  Pac.  513].)  Appellant,  therefore,  had  six  days 
remaining  from  and  after  February  16,  1910,  within  which 
to  file  its  points  and  authorities.  This  period  expired  on 
February  22d,  which,  being  a  holiday  (Code  Civ.  Proc,  sec. 
10),  should  be  excluded  in  the  computation  (Code  Civ.  Proc, 
see.  12),  thus  extending  the  time  to  February  23,  1910,  on 
which  date  the  points  and  authorities  were  filed.  Under  the 
circumstances  of  this  case  they  were  filed  in  time. 
The  motion  to  dismiss  is  denied. 

Allen,  P.  jr.,  and  Taggart,  J.,  concurred. 
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[GIt.  No.  609.    Third  AppelUte  Distriet.— Aprfl  1,   1010.] 

In  the  Matter  of  the  Estate  of  AGBIPPA  L.  OVERTON,  De- 
ceased.  E.  C.  OVEETON,  Widow,  AppeUant,  v.  H.  L. 
OVERTON,  J.  G.  OVERTON,  and  C.  R  OVERTON, 
Heirs  and  Devisees,  Petitioners,  and  D.  A.  HANNAH, 
and  E.  C.  OVERTON,  Executors,  Respondents. 

Estates  ov  I>kcsasxd  PsBtsoNS — ^Faiolt  Allowakgx — Obdib  of  Dis* 
ooNTiinTANOB  NOT  Appsalablb  —  GoNsisucTiON  OV  GoDi. — ^Under 
mbdivision  8  of  section  963  of  the  Code  of  C^vil  Procedure,  an 
appeal  ia  onlj  allowed  from  an  original  order  granting  or  refusing 
to  grant  a  familj  allowance,  and  an  order  discontinuing  a  family 
allowance  granted  "until  further  order  of  the  court*'  upon  the  peti- 
tion of  the  heirs  and  devisees  under  the  will  of  the  deceased  is 
not  appealable. 

^ — Objegtiok  to  JuBiSDionoN  or  OouBT — Ccbtiobabi — Apfiaij. — If 
the  court  was  without  jurisdiction  to  make  the  order  appealed 
from,  as  objected  by  appellant,  its  power  could  only  be  tested  by 
ecrtiarari,  and  not  by  appeal 

lb. — ^Motion  to  Disiass  Appeal— Want  of  Authoeitt  to  Make  Oe- 
DBE  IicMATEEiAL. — ^It  is  uot  E  sufficient  auswer  to  a  motion  to  dis- 
miss the  appeal  from  the  nonappealable  order  that  the  lower  court 
had  no  authority  to  make  the  order  appealed  from.  The  right  of 
appeal  comes  from  the  statute,  and  not  from  any  unauthorized  ac- 
tion of  the  court. 

lb. — Retention  of  Powxe  to  Make  Ordeb  —  "Fuethee  Obde»  of 
CtoUET" — ^DuTT  OF  OouET. — ^The  court  retained  its  power  over  the 
order  granting  the  family  allowance,  by  inserting  the  provision, 
"until  the  further  order  of  the  court.''  Upon  a  proper  showing,  it 
became  its  duty,  and  it  was  within  its  power,  to  reduce  or  dis- 
continue  the  allowance. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Su- 
perior Court  of  Butte  County,  discontinuing  a  family  allow- 
ance.  John  C.  Qray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Park  Henshaw,  for  Appellant 

Richard  White,  and  Lon  Bond,  for  Respondents. 
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CHIPMAN,  P.  J.— On  June  1,  1908,  the  superior  court 
made  an  order  allowing  the  surviving  widow  fifty  dollars 
per  month  from  the  date  of  the  death  of  decedent  for  her 
maintenance  and  support,  "and  to  continue  until  the  further 
order  of  this  court/'  On  November  28,  1908,  H.  L.  Over- 
ton,  on  behalf  of  himself  and  certain  other  children  and 
heirs  at  law  of  deceased,  devisees  and  legatees  of  the  will  of 
decedent,  filed  a  petition  praying  for  the  discontinuance  of 
said  allowance.  On  December  1,  1908,  the  petition  came  on 
to  be  heard  and  the  court  on  that  day  made  an  order  grant- 
ing the  petition  ''discontinuing  any  family  allowance  to  the 
said  widow  in  said  estate."  The  widow  appeals  from  this 
order  on  the  ground,  as  stated  in  her  brief,  that  under  sec- 
tion 1466,  Code  of  Civil  Procedure,  the  court  "must  make 
such  reasonable  allowance  out  of  the  estate  for  the  widow," 
etc.,  and  that  when  so  made  the  order  "becomes  a  final  judg- 
ment in  her  favor  for  that  amount";  that  no  appeal  having 
been  taken  from  that  order  and  the  time  for  appeal  having 
passed,  the  power  of  the  court  over  its  order  was  at  an  end 
and  "the  superior  court  was  without  jurisdiction  to  review 
the  order." 

Respondent  makes  the  point  that  the  order  is  not  appeal- 
able, which  we  think  is  well  taken.  Subdivision  3,  section 
963,  Code  of  Civil  Procedure,  gives  an  appeal  from  an  order 
"against  or  in  favor  of  setting  apart  property,  or  making 
an  allowance  for  a  widow  or  child."  No  appeal  is  given 
from  an  order  discontinuing  an  allowance.  If  the  court  was 
without  jurisdiction  to  make  the  order  complained  of  its 
power  could  be  tested  by  certiorari,  but  not  by  appeal. 
(Code  Civ.  Proc,  sec.  1068.)  Appellant  attempts  to  meet 
the  point  by  the  suggestion  that  as  the  effect  of  the  order  is 
to  deprive  her  of  the  allowance,  it  is  equivalent  to  an  order 
refusing  to  grant  an  allowance.  We  cannot  so  understand 
the  code  section.  It  refers  to  the  original  order  granting 
or  refusing  the  allowance  prayed  for.  In  analogous  cases  the 
supreme  court  has  denied  the  appealability  of  such  orders 
as  the  one  here.  In  Estate  of  Smith,  51  Cal.  563,  an  appeal 
from  an  order  refusing  to  set  aside  an  order  of  sale  (an  ap- 
pealable order)  was  dismissed.  Like  action  was  taken  in 
Estate  of  Dunnes  53  Cal.  631,  where  the  order  appealed  from 
was  an  order  setting  aside  a  former  order  allowing  an  ac- 
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count.  So,  also,  in  Estate  of  Hickey,  121  Gal.  378,  [53  Pac. 
818],  where  the  order  appealed  from  vacated  a  prior  order 
settling  a  final  account.  Likewise,  so  held  in  Estate  of  CahUl, 
142  Gal.  628,  [76  Pac.  383],  where  the  order  appealed  from 
was  an  order  refusing  to  vacate  an  order  setting  apart  a 
homestead. 

It  is  not  a  8u£Scient  answer  to  the  motion  to  dismiss  the 
appeal,  that  the  lower  court  had  no  authority  to  make  the 
order  appealed  from.  The  right  to  appeal  comes  from  the 
statute  and  not  from  any  unauthorized  action  of  the  court. 
(Harper  v.  HUdreth,  99  Cal.  265,  [33  Pac.  1103].) 

The  court  retained  its  power  over  the  order  by  the  pro- 
vision— ^" until  the  further  order  of  this  court."  Upon  proper 
showing  it  became  its  duty  and  it  was  within  its  power  to 
reduce  or  discontinue  the  allowance.  (Estate  of  Montgomery, 
60  Cal.  648;  In  re  Stevens,  83  Cal.  322,  326,  [17  Am.  St. 
Ecp.  252,  23  Pac.  379] ;  Estate  of  Freud,  131  Cal.  667,  674, 
[82  Am.  St.  Eep.  407,  63  Pac.  1080].  See  CahiU  v.  Supe- 
rior  Court,  145  Cal.  42,  [78  Pac  467]  -,  Bell  v.  BM,  2  Cal. 
App.  338,  341,  [83  Pac.  814].) 

The  appeal  is  dismissed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[CSv.  No.  649.    Third  Appellate  District— Aprfl  1,  1910.] 

EVANS  DITCH  COMPANY  et  al..  Respondents,  ▼.  LAKE- 
SIDE DITCH  COMPANY  et  aL,  Appellants. 

Water  Bights — Inteiupebencs  With  Ditch — Mandatobt  Injunction-^ 
PKESCSipnTB  Titlb  or  Plaintiits  —  Support  or  Finding  and 
Judgment. — In  an  action  bj  plaintiffs  to  obtain  a  mandatory  in- 
junction requiring  defendants  to  remove  all  obstructions  to  the  flow 
of  sixty  cubic  inches  of  water  per  second  of  the  waters  of  a 
stream  in  controversj  into  the  ditch  of  the  plaintiffs  for  use  on 
their  lands,  it  is  held,  upon  a  review  of  the  evidence,  that  it  sup- 
ports a  finding  that  plaintiffs  and  their  predecessors  had  acquired 
a  prescriptive  title  to  that  quantity  of  water  as  against  the  de- 
fendants, by  adverse  user  for  the  requisite  period,  and  that  such 
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finding  is  pivotal   to  the  judgment  awarding  the  relief  ioiighti 
which  cannot  be  disturbed. 

Id. — ErFEOT  o»  Stipulation  as  to  PLAiNTDrfs'  Lono  IT8X»— Psoov  of 
Advebsb  User. — A  stipulation  made  for  the  purpoee  of  trial,  the 
language  of  which  ie  unmistakable  aa  to  the  use  bj  plaintiffs  and 
their  predecessors  of  the  quantitj  of  water  claimed  for  twentj 
jears,  leaves  only  the  proof  that  such  stipulated  user  was  adverse, 
under  a  claim  of  right,  and  hostile  to  the  interests  of  the  defend- 
ants. Held,  that  the  evidence  warrants  the  rational  inference  that 
such  stipulated  user  was  open,  notorious,  and  under  a  claim  of 
right,  and  therefore  adverse. 

Id. — AcQunsscKNCB  or  Defendants. — The  court  below  from  this  long* 
continued  use  might  have  presumed  the  knowledge  and  aequiescenee 
of  defendants;  but  it  had  also  the  direct  statements  of  witnesses 
clearly  revealing  such  knowledge  and  acquiescence. 

Id. — Questions  of  Fact  —  Adverse  User  —  Ikplibd  Lioensb. — ^The 
questions  whether  or  not  the  user  was  adverse  or  was  with  the 
implied  license  of  the  defendants  were  questions  of  fact  to  be  de- 
termined bj  the  court  in  the  light  of  the  surrounding  eireum* 
stances. 

Id. — ^Means  of  Diversion  Imicaterial  —  Artificial  and  Natural 
Channel. — The  result  as  to  adverse  user  is  not  affected  by  the 
circumstance  that  the  diversion  was  by  means  both  of  an  artificial 
and  a  natural  channel,  such  as  by  a  ditch  and  slough  used  by  plain- 
tiffs in  the  present  case  to  divert  the  water  to  use  on  their  land; 
and  an  appropriation  so  made  will  be  as  effectual  aa  if  it  was 
carried  through  a  ditch  or  pipe  made  for  that  purpose  and  no 
other. 

ID. — ^Absence  of  Distinction  as  to  Pkesoriptive  Bight  ob  Appropria- 
tion.— So  far  as  respects  the  use  both  of  an  artificial  and  natural 
channel,  there  is  no  difference  between  the  appropriation  of  water 
under  a  claim  of  right  and  for  the  requisite  time  to  ripen  into  a 
title  by  prescription,  and  the  case  of  an  appropriation  specifically 
provided  for  in  sections  4115-4122  of  the  Civil  Code. 

Id. — ^UsB  of  Water  fob  Benefit  of  Plaintiffs — Sufficienct  of  En- 
DENCE. — Held,  that  the  court  was  entirely  justified  in  concluding 
from  the  evidence  that  the  diversion  of  the  water  and  its  use  was 
for  the  benefit  of  the  plaintiffs;  and  that  they  being  in  possession 
when  the  defendants  obstructed  the  flow  of  the  water  are  pre- 
sumed to  be  the  owners  thereof  in  the  absence  of  a  showing  by 
defendants  to  the  contrary,  and  that  the  water  right  followed  the 
ownership  of  the  ditch  in  the  plaintiffs. 

Id. — Evidence  of  Prior  Appropriation — ^Low  Watee  in  Stream. — ^Evi- 
dence showing  that  when  the  water  was  low  in  the  stream  diverted 
at  the  point  of  diversion  of  plaintiffs,  it  would  not  reach  the 
ditch  of  defendants  by  seepage  or  otherwise,  and  could  aot  be 
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used  bj  fhem,  would  establish  that  the  plaintiifi  were  prior  ap« 
pnopnaton,  axkd  that  th«  defeadantt  wen  trespassers  in  interfer* 
ing  therewith. 

lb. — EVIDXKCl    A8    TO    AXOUNT    OV    WAT»    AFTBOPBUnD— ADinSSIOM 

WiTHOTJT  Objxctiom^— •Where  efidence  as  to  the  amount  of  water 
appropriated  was  admitted  without  objection,  it  cannot  be  said  that 
the  trial  court  was  not  justified  in  acting  upon  it.  The  estimate 
of  such  amount  bj  a  l^draulic  engineer  seems  the  best  aTailable,  in 
the  abeenee  of  eontrarj  eiidence. 

Id. — QuAuiiCATioN  or  Expert  Witnbss  as  Mkasuskr  ov  Watek— Dib- 
GBsnoN  ov  GoTJBT.— In  determining  the  qualification  of  an  expert 
witneM  as  a  measurer  of  water,  the  trial  court  has  quite  a  wide  dia* 
eretion,  and  it  cannot  be  said  that  it  was  abused  in  determining 
that  he  was  not  qualified  and  in  striking  out  an  answer  made  bj 
such  witnesSi  which  would  not  assist  the  court  in  determining  the 
qnantitj  of  water  to  which  respondents  were  entitled. 

Id. — EviDSNGi  ov  CUkiM  ov  Bight  bt  Plaintdts. — ^Evidence  was  ad- 
missible to  show,  in  aid  of  plaintiiTs  prescriptive  title,  declarations 
made  hy  them  asserting  their  claim  of  right  to  use  the  water. 

Idu — ^Abskngx  ov  Prejudicial  Bulinos. — It  is  held  that  the  court  made 
no  prejudicial  rulings  upon  eridence  calling  for  a  reversal  of  the 
ease. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial  [W. 
B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lamberson  &  Lamberson,  Frank  H«  Shorty  and  C.  L.  Bus- 
sell,  for  Appellants. 

E.  0.  Larkins,  and  Hannah  &  Miller,  for  Eespondents. 

BURNETT,  J.— The  Kaweah  river,  as  stated  by  appellants, 
has  its  source  in  the  Sierra  Nevada  mountains,  in  the  east- 
em  portion  of  Tulare  county,  and  flows  in  a  generally  west- 
em  direction  to  Tulare  lake.  At  a  point  known  as  McKay 
point,  where  the  stream  emerges  from  the  foothills,  it  divides 
into  two  branches,  the  southern  one  of  which  retains  the 
name  Kaweah  and  the  northern  one  taking  the  name  of  ''St. 
Johns  river."  Between  these  two  streams  there  is  also  a 
natural  channel  called  Lane  slough  emptying  into  said 
Kaweah  river.    About  the  year  1877  an  artificial  channel  or 
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ditch  was  dug  connecting  St.  Johns  river  with  said  slough, 
and  by  means  thereof  water  was  diverted  from  said  St.  Johns 
to  the  said  Kaweah  river.  The  plaintiffs  are  appropriatora 
from  the  latter  stream  below  the  mouth  of  said  slough  and 
the  defendants  are  appropriators  from  the  St.  Johns  below 
the  point  where  it  was  tapped  by  said  ditch.  In  February, 
1906,  the  plaintiffs  brought  this  action  to  secure  a  manda- 
tory injunction  requiring  the  defendants  to  remove  all  ob- 
structions that  prevent  the  flow  of  water  from  the  said  St. 
Johns  into  Lane  slough,  and  ''to  permit  the  free  flow  of  the 
waters  from  said  St  Johns  river  through  the  same  to  the 
said  Kaweah  river,"  and  for  general  relief.  The  defendants 
admitted  that  they  ^'dammed  up  the  said  canal  or  ditch 
where  the  same  was  taken  out  of  said  St.  Johns  river  and 
interfered  with  and  prevented  the  flow  of  water  through  the 
same,"  but  it  is  claimed  that  they  were  entitled  to  said  water 
and  that  plaintiffs  had  no  interest  whatever  in  the  same, 
and  that  it  had  been  wrongfully  diverted  by  parties  who  were 
''not  in  privity  or  acting  for  or  on  behalf  of  plaintiffs  or 
any  of  them." 

The  finding  of  the  court  upon  which  the  controversy  really 
hinges  is,  "That  in  the  year  1877  the  predecessors  in  inter- 
est of  said  plaintiffs  entered  upon  the  northeast  %  of  the 
southeast  l^  of  section  2,  T.  18  S.,  E.  26  E.,  M.  D.  M.,  in 
said  county  of  Tulare,  and  excavated  and  dug  and  made  a 
canal  or  ditch  leading  out  of  said  St.  Johns  river  at  said 
point  into  the  bed  or  channel  of  said  Lane  Slough  and  by 
means  of  said  canal  or  ditch  and  the  said  slough  diverted 
from  said  river  ninety-nine  and  60/100  cubic  feet  per  second 
of  the  waters  thereof,  for  the  irrigation  of  their  lands  lying 
along  the  line  of  the  respective  ditches  of  plaintiffs;  that  at 
the  commencement  of  this  action,  plaintiffis  claimed  the  right 
to  use  and  divert  sixty  cubic  feet  per  second  of  said  waters 
Df  said  river  for  said  purposes,  and  plaintiffs  or  their  gran- 
tors or  predecessors  in  interest,  did  each  and  every  year 
after  the  year  1877,  up  to  the  23d  day  of  March,  1902  (when 
defendants  filled  up  said  ditch),  divert  and  use  for  said 
purposes,  under  claim  of  right  so  to  do,  openly,  notoriously, 
continuously,  peaceably,  exclusively,  hostile  to,  and  with  the 
knowledge  and  acquiescence  of  defendants  and  each  and  all 
of  them,  and  adversely  to  them,  and  each  of  them,  sixty  cubic 
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feet  per  second  of  said  waters  of  said  St.  Johns  river,  through 
and  bj  means  of  said  ditch  or  canal,  and  the  channel  of  said 
Lane  slough,  at  all  times  when  there  was  not  more  than 
two  hundred  cubic  feet  per  second  of  water  flowing  in  the 
channel  of  said  St.  Johns  river  at  the  head  of  said  canal  or 
ditch  on  said  section  2.** 

It  is  contended  by  appellants  that  this  finding  is  utterly 
unsupported,  in  that  the  evidence  fails  to  show  (1)  that  the 
plaintiffs  are  the  successors  in  interest  of  the  persons  who 
dug  the  ditch  in  question;  (2)  that  the  use  of  said  water  by 
plaintiffs  or  their  predecessors  was  such  as  the  statute  re- 
quires in  order  to  ripen  into  a  title  by  prescription;  (3)  that 
there  was  any  transfer  of  the  title  to  the  Lane  slough,  or 
the  ditch  or  water  rights  connected  therewith,  from  the  origi- 
nal owners  to  plaintiffs  or  any  of  them. 

Some  of  the  other  findings  are  assailed  also,  but  it  is  rec- 
ognized that  said  finding  5  is  the  vital  one  in  controversy, 
and  as  to  this  finding  the  principal  point  of  attack  upon 
which  appellants  rely  is  shown  in  the  following  quotation 
from  their  brief:  ''Upon  the  issues  made  by  these  allega- 
tions of  the  complaint  and  the  denial  thereof  by  the  defend- 
ants the  principal  portion  of  the  evidence  in  this  case  was 
introduced.  The  whole  subject  of  the  statute  of  limitations 
as  applied  to  an  adverse  diversion  of  water  was  gone  into, 
and  it  seems  that  the  plaintiffii  did  not  make  a  case  which 
would  comply  with  any  of  the  rules  laid  down  by  this  and 
other  courts  of  last  resort,  under  the  statute  of  limitations. 
The  actions  of  the  plaintiffs  and  defendants  resulted  in  pro- 
ducing nothing  more  than  a  scrambling  possession  which 
fluctuated  from  day  to  day  during  the  irrigation  season  and 
was  not  limited  to  any  particular  time,  except  that  some  of 
the  witnesses  testified  that  when  there  was  plenty  of  water 
for  everybody  they  did  not  interfere  with  the  running  of 
the  water  through  this  ditch,  and  of  course  that  kind  of  use 
by  the  plaintiffs  would  not  be  an  invasion  of  the  rights  of 
the  defendants." 

But  in  the  consideration  of  this  pivotal  question  and  of 
others  less  important  we  are  confronted  by  a  stipulation  en- 
tered into  by  the  parties  and  filed  as  a  record  at  the  begin- 
ning of  the  trial,  as  follows:  ''It  is  hereby  stipulated  between 
the  parties  to  the  above-entitled  action  and  for  the  purposes 
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of  the  trial  of  said  action,  that  the  plaintiffs  in  said  action 
are  respectively  the  owners  of  the  respective  ditches  men* 
tioned  in  the  complaint  herein,  and  that  the  said  plaintiffs 
and  their  predecessors  in  interest,  as  alleged  in  the  com- 
plaint herein,  have  each  severally  diverted,  and  nsed,  dur- 
ing the  times  mentioned  in  said  complaint,  the  respective 
quantities  of  water  into  the  said  respective  ditches,  as  alleged 
in  said  complaint,  when  there  was  that  much  water  flowing 
in  the  said  Eaweah  river  or  Mill  creek  at  the  respective  heads 
of  the  said  ditches."  It  is  not  disputed  that  the  water 
diverted  from  the  St.  Johns  river  through  the  aforesaid  ditch 
dug  in  1877  and  the  said  Lane  slough  flowed  into  the  Eaweah 
river  above  the  heads  of  said  ditches  referred  to  in  said  stip- 
ulation, and  that  it  continued  in  said  river  till  it  reached 
said  ditches.  Attaching,  therefore,  the  ordinary  signification 
to  the  plain  and  unambiguous  language  of  the  stipulation, 
it  would  seem  to  mean  that  the  plaintiffs  and  their  prede- 
cessors have  used  during  the  time  mentioned  in  the  complaint, 
to  wit,  ''for  more  than  twenty  years  last  past,"  the  water 
''turned  into  said  Lane  slough  at  or  near  its  head  in  the 
said  St.  Johns  river  by  means  of  headgates,  dams  and  other 
artificial  structures,"  amounting  to  "as  much  as  sixty  cubic 
feet  per  second,"  and  this  was  "diverted  and  conducted  down 
the  channel  of  said  Eaweah  river  and  Mill  creek  and  turned 
into  the  heads  of  their  respective  ditches,"  and  it  "was  used 
by  plaintiffs  during  said  time  for  the  irrigation  of  agri- 
cultural lands  lying  along  the  line  of  said  respective  ditches, 
and  for  watering  livestock  kept  thereon  and  for  other  use- 
ful and  beneficial  purposes,"  and  its  use  "has  at  all  said 
times  been  made  under  claim  of  right  so  to  do  with  the 
knowledge  and  acquiescence  of  said  defendants,  and  each 
of  them,  uninterruptedly,  openly,  notoriously  and  hostile  to 
said  defendants  and  each  of  them,  and  continuously  and  ad- 
versely to  each  of  them." 

Appellants  claim,  however,  that  this  is  extending  the  scope 
of  said  stipulation  beyond  the  intention  and  construction  of 
the  parties.  They  say  that  "If  the  parties  had  stipulated 
to  that  effect,  there  would  have  been  nothing  in  the  case  to 
try.  That  was  the  whole  point  in  the  case;  whether  or  not 
the  plaintifib  had  acquired  the  right  to  divert  any  water 
from  the  St  Johns  river  into  Lane  slough  by  means  of  this 
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ditch,  and  if  they  had  done  so  for  twenty  years,  there  could 
he  na  doubt  of  their  having  acquired  the  right,  but  the  stip- 
ulation does  not  purport  to  deal  with  that  question  in  any 
manner  whatever.  That  was  the  contested  point  in  the  case." 
While  the  language  of  the  stipulation  is  unmistakable  as 
to  the  use  by  plaintiffs  and  their  predecessors  of  the  quan- 
tity of  water  alleged  in  the  complaint  for  twenty  years,  there 
is  some  plausibility  in  the  contention  that  it  was  not  in- 
tended by  defendants  to  admit  that  this  use  was  under  a 
claim  of  right  and  hostile  to  the  interests  of  appellants.  In 
other  words,  when  the  parties  stipulated  that  the  plaintiffs 
and  their  predecessors  ''used  during  the  times  mentioned  in 
said  complaint  the  respective  quantities  of  water  into  the 
said  respective  ditches,  as  alleged  in  said  complaint,"  the  ex- 
pression "as  alleged  in  said  complaint"  was  designed  to  ap* 
ply  to  the  quantity  of  water  and  not  the  manner  in  which  it 
had  been  used.  This  harmonizes  with  the  declaration  of  one 
of  the  counsel  for  appellants  made  during  the  trial,  that 
"The  stipulation  is  that  the  waters  claimed  to  be  diverted  by 
the  plaintiffs  from  the  Kaweah  were  diverted  by  the  plain- 
tiffs at  the  time  and  in  the  manner  stated  when  there  was 
that  much  water  in  the  river.  Of  course,  that  don't  include 
anything  about  authorization  or  anything  of  that  kind.  It 
includes  all  that  this  witness  could  testify  to  with  reference 
to  the  diversion  of  water  from  the  river  because  it  includes 
all  that  there  is  in  the  pleadings  about  the  diversion  of 
water  from  the  river."  While  the  foregoing  statement  is 
probably  not  as  clear  as  it  would  be  if  made  more  deliberately, 
it  seems  that  the  point  was  intended  to  be  emphasized  that 
the  authority  or  right  to  the  use  of  the  water  was  the  ques- 
tion not  covered  by  the  stipulation,  and  therefore  a  proper 
subject  of  inquiry.  Respondents  must  also  have  so  under- 
stood the  stipulation,  as  they  proceeded  to  introduce  evidence 
to  support  their  claim  of  the  adverse  character  of  the  use. 
This  evidence,  it  is  earnestly  insisted  by  appellants,  falls  far 
short  of  meeting  the  requirement  of  the  law.  We  feel  as- 
sured, however,  that,  giving  it  the  most  favorable  considera- 
tion, from  said  evidence  a  rational  inference  may  be  drawn 
that  the  use  of  said  water  by  plaintiffs  and  their  predeces- 
sors was  open,  notorious,  ezclusive»  continuous  and  under  a 
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claim  of  right,  and  therefore  ''adverse,"  as  that  term  is  gen- 
erally used. 

The  testimony  showing  these  elements  of  title  by  prescrip- 
tion is  given  by  a  number  of  witnesses.  It  may  be  that  no 
single  witness  has  testified  to  a  sufSeient  number  of  facts  to 
warrant  the  conclusion  of  the  court  below,  as  the  opportuni- 
ties for  observation  on  the  part  of  the  various  witnesses  were 
somewhat  circumscribed;  but  in  the  aggregate  the  testimony 
is  a  sufficient  foundation  to  support  the  finding.  Alma  Hall 
testified:  ''I  am  acquainted  with  Lane  slough.  My  first  ac- 
quaintance with  it,  I  couldn't  tell  you  when,  but  in  1877  was 
the  first  time  I  was  there  on  any  particular  occasion.  In 
1877  I  went  up  there  and  hauled  some  lumber  and  put  a 
headgate  in  about  one  hundred  yards  from  the  St.  Johns 
and  stayed  there,  I  guess^  about  a  week,  cleaning  out  the 
brush  and  logs  and  things  and  grubbing  vines.  I  went  up 
there,  I  think,  on  Monday  and  worked  until  Saturday  after- 
noon, cleaning  and  grubbing  vines  and  drift  and  logs  very 
near  down  to  the  Kaweah  river.  I  was  back  there  again 
in  1879.  We  went  back  to  turn  in  some  water  in  Lane 
slough  or  to  strengthen  the  wing  dam  that  was  turning  in 
the  water.  .  .  .  When  I  got  up  there  the  wing  dam  had 
washed  out  in  spots,  so  it  wasn't  turning  any  water  into  the 
slough.  There  was  water  running  in  there  without  the  wing 
dam.  I  suppose  it  was  probably  a  foot  deep  in  the  chan- 
nel of  Lane  slough,  something  near  that.  I  think  we  in- 
creased the  flow  of  the  water  about  one-third  after  we  fixed 
the  dam.  Frank  Duran  was  there  in  the  interest  of  the 
Oakes  ditch.  John  O'Connor  was  there,  I  suppose,  for  the 
Evans  ditch.  I  was  up  there  again  in  1898.  I  was  up  and 
down  it  different  times  just  passing  through  that  county 
over  Lane  slough.  I  always  saw  water  in  Lane  slough  when 
there  was  water  in  the  St.  Johns  river  opposite.  Sometimes 
it  would  be  pretty  small;  sometimes  quite  a  stream.  The 
water  went  into  the  Kaweah  river." 

Peter  L.  Fenwick  was  intimately  acquainted  with  Lane 
slough  in  the  years  1882  and  1883  and  saw  the  water  run- 
ning through  it  during  those  years.  "It  came  from  the  St. 
Johns  river.  There  was  a  time  when  a  large  stream  was 
running  through  there  and  there  were  other  times  when  the 
stream  was  very  small;  just  owing  to  the  quantity  of  water 
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that  was  in  the  river  how  mach  would  come  down  through 
the  ditch.  It  emptied  into  the  Eaweah  river."  He  further 
declared  that  the  headgate  was  never  interfered  with.  The 
waste-ways  were  pulled  out  sometimes  hut  he  did  not  know 
who  did  it.  He  testified  to  a  conversation  he  had  in  1883 
with  Mr.  Johnson,  the  president  of  the  Lakeside  Ditch  Com- 
pany. He  says:  '*They  were  there  at  the  head  of  Lane 
slough  at  the  same  time  I  was;  there  was  quite  a  little  stream 
of  water  in  the  river  and  the  slough  was  as  full  as  could 
be;  they  didn't  do  anything.  I  heard  the  parties  were  com- 
ing up  and  I  met  them  by  Cutler's  bridge.  We  went  up  the 
river  together.  When  we  got  up  to  Lane  slough  one  young 
fellow  jumped  down  and  says,  'Here,  boys,  is  where  she  is 
goinV  and  went  out  to  pull  out  my  waste  boards.  I  just 
reached  down  and  tapped  him  on  the  shoulder  and  says, 
'What  are  you  going  to  dot'  He  says,  'I  am  going  to  take 
out  these  boards.'  I  says,  *No,  don't  you  do  it.'  Says  he, 
'Whyt'  I  says,  'That's  my  property.'  Mr.  Johnson  came 
up  then  and  says,  'Mr.  Penwick,  ain't  you  joking t'  I  says, 
'No,  I  am  not.  If  this  is  your  water  you  go  down  to  Visalia 
and  make  me  know  that  this  is  your  water,  then  you  needn  't 
come  up  here  at  all.  I  will  come  back  and  turn  it  to  you.'  " 
He  further  declared  that  Mr.  Johnson  told  the  young  man 
who  attempted  to  move  the  boards  to  let  them  alone,  and  that 
they  never  molested  any  of  the  boards  while  the  witness  was 
there. 

James  Evans  testified  that  he  was  at  Lane  slough  in  1878, 
in  the  sunmier  time.  "I  think  there  was  about  three  feet 
and  a  half  of  water  in  Lane  slough  and  probably  eighteen 
or  twenty  or  thirty  feet  wide.  There  was  a  good  stiff  stream. 
There  was  a  headgate  in  at  that  time.  The  headgate  was 
sixteen  feet  wide  and  about  eight  feet  deep.  It  was  about 
twenty  feet  long.  In  1883  I  was  there.  I  went  up  there 
to  see  about  ditch  matters,  for  the  Burch  ditch,  the  Watson 
ditch,  the  Evans  ditch  and  the  Cakes  ditch.  There  was  a 
small  quantity  of  water  running  in  Lane  slough.  That  was 
in  October  during  the  dry  season.  There  was  very  little 
water  in  the  St.  Johns  or  anyivhere  in  there."  He  testified 
to  being  there  also  in  November,  1883,  and  January,  1884. 
On  the  latter  date  he  went  for  the  purpose  of  closing  the 
headgate,  as  there  was  too  much  water  flowing  through.    "I 
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would  go  there  after  that  maybe  twice  or  three  times  in  a 
month  for  about  twelve  years  off  and  on.  There  would  be 
sometimes  a  month  or  two,  or  two  or  three  months  that  I 
wouldn't  go  there,  but  I  always  went  there  in  the  fall  of  the 
year  when  the  water  was  low.  I  was  an  owner  in  the  Evans 
ditch  until  1891.  I  was  doing  work  for  the  Watson  and 
Burch  ditches.  I  was  working  for  another  company,  the 
Kaweah  and  Mill  Creek  Company.  I  went  back  there  usu- 
ally both  in  the  spring  and  falL  Between  1884  and  1891, 
when  there  was  water  in  the  river  there  was  water  in  Lane 
slough  and  if  there  was  any  water  in  the  St.  Johns  river 
Lane  slough  after  1886  would  draw  the  low  water  of  the  St 
Johns  and  all  that  water  run  into  Kaweah  river  at  the  end 
of  Lane  slough.  I  think  I  was  up  there  in  the  year  1885 
probably  twelve  or  fifteen  timea  I  did  not  observe  that  any- 
one had  interfered  with  the  flow  of  the  water  in  the  Lane 
slough  in  any  way  that  season.  I  never  knew  of  any  such 
thing  taking  place.  I  never  heard  about  it  There  was  a 
dam  put  in  above  the  gate  in  1885  across  the  channel  that  led 
down  to  Lane  slough.  It  cut  off  part  of  the  water.  The 
dam  went  clear  across  the  stream  but  the  water  run  over  the 
dam.  The  dam  was  put  in  there  by  consent.  Mr.  Dodge 
and  Mr.  Watson  came  and  asked  if  they  could  put  an  ob- 
struction in  there  after  the  gate  wouldn't  hold,  so  as  to  get 
more  water  down  the  St  Johns.  They  said  they  were  short 
of  water  and  there  was  too  much  water  going  down  the 
Kaweah.  They  said  the  Kaweah  river  had  a  good  deal  more 
water  in  it  than  the  St.  Johns  and  Lane  slough  was  drawing 
a  big  stream  of  water,  and  they  asked  if  they  could  put  a  dam 
across  the  head.  The  headgate  wouldn't  work,  and  they  said 
that  if  they  could  put  a  dam  in  at  the  head  of  Lane  slough 
until  the  run  of  water  was  over,  then  they  would  take  it  out. 
Sam  Evans  and  myself  went  up  there  when  the  water  got 
down  pretty  low  and  I  took  a  team  and  we  pulled  a  portion 
of  the  dam  out  that  day  and  we  didn't  get  through,  so  I  got 
one  of  the  Dokes  to  puU  the  other  part  of  the  dam  out" 

C.  P.  Majors  testified  that  for  three  years,  from  1894  to 
1897,  he  did  work  at  different  times  for  the  Watson  ditch 
and  ''the  other  ditches  here,  the  plaintiffs  in  this  action.  I 
was  superintendent  of  the  Kaweah  and  Mill  creek  at  the  same 
time.    I  was  familiar  with  Lane  slough  all  the  time  during 
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those  three  years.  Sometimes  Lane  slough  was  pretty  'all; 
other  times  it  was  not  I  kept  water  in  it  all  the  time,  turned 
it  all  down  Lane  slough  when  it  was  low.  I  did  that  by  put- 
ting in  a  sand  dam.  When  we  put  in  the  sand  dam  in  the 
St.  Johns  why  of  course  it  all  came  down  Lane  slough  except 
seepage.  I  talked  with  John  Parr  (superintendent  of  St. 
Johns  River  Association)  at  different  times.  He  was  taking 
water  down  the  St.  Johns.  He  told  me  he  wished  I  would 
let  part  of  it  go  down  for  a  few  days,  then  I  could  shut  all 
out,  and  I  did  so,  changed  it  there.'' 

W.  O.  Pennebaker  was  familiar  with  Lane  slough  from 
1892  to  1897,  and  he  testified  that  ^'Lane  slough  always  drew 
water  from  the  St.  Johns  whenever  there  was  any  there.  No 
one  came  up  there  while  I  was  there  and  interfered  with  our 
taking  water  from  Lane  slough  on  any  occasion.  I  never 
knew  of  any  dam  being  put  across  Lane  slough  during  the 
time  I  was  going  to  and  fro  from  its  head.  I  have  no  knowl- 
edge of  it  at  any  other  time.  I  don't  remember  of  ever  see- 
ing if 

There  was  much  other  testimony  of  similar  import.  The 
witnesses  are  positive  as  to  the  continuous  diversion  of  the 
water  from  the  St.  Johns  river  for  more  than  twenty  years. 
What  has  been  quoted  shows  conclusively  that  it  was  under 
a  claim  of  right,  as  the  parties  diverting  it  exercised  the 
usual  acts  of  ownership.  The  diversion  was  open  and  notori- 
ous, effected  by  means  of  artificial  contrivances  which  not 
only  could  be  seen  but  were  actually  seen  by  representatives 
of  appellants.  The  court  below,  from  this  long-continued 
use,  might  have  presumed  the  knowledge  and  acquiescence 
of  appellants,  but  it  had  the  direct  statements  of  the  wit- 
nesses clearly  revealing  such  knowledge  and  acquiescence. 
As  the  question  of  taxes  is  not  involved,  no  element  of  title 
by  prescription  is  wanting. 

Complaint  is  made  that  the  testimony  as  to  interference  is 
negative  in  its  character,  that  from  the  declaration  of  the 
various  witnesses  for  plaintiffs  as  to  their  want  of  knowledge 
or  information  concerning  any  opposition  of  defendants,  it 
does  not  follow  that  the  said  diversion  of  the  water  was  not 
challenged.  It  is  not  contended  that  the  evidence  is  conclu- 
sive as  to  plaintiffs'  claim,  but  it  must  be  apparent  that  their 
showing,  giving  it  full  credit  as  we  muat,  is  as  complete  as  is 

is  ObL  App.- 
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practicablei  or  as  is  required  to  support  the  inference  that  the 
water  was  diverted  for  at  least  five  years  under  a  claim  of 
right  and  without  any  interference  or  opposition  on  the  part 
of  appellants,  but  with  their  full  knowledge  and  acquiescence. 

The  question  whether  or  not  the  user  is  adverse  or  with  the 
implied  license  of  the  owner  of  the  servient  estate  is  one  of 
fact  to  be  determined  in  the  light  of  all  the  surrounding  cir- 
cumstances. {Thomas  v.  England^  71  Cal.  456,  [12  Pac 
491] .)  In  Franz  v.  Mendoca,  131  Cal.  205,  [63  Pac.  361] ,  it  is 
held  that  ''where  the  user  of  a  way  is  shown  to  have  been 
continuous  for  the  full  period  of  limitation,  unexplained, 
without  anything  in  the  evidence  or  in  the  circumstances  of 
the  case  to  indicate  the  contrary,  it  may  be  presumed  that 
it  was  under  a  claim  of  right  and  adverse  to  the  owners  of 
the  land.'*  (See,  also,  Oumsey  v.  Antelope  Creek  etc.  Water 
Co.,  6  Cal.  App.  391,  [92  Pac.  326],  and  cases  therein  cited.) 

The  result  is  not  affected  by  the  circumstance  that  the 
diversion  was  made  by  means  of  an  artificial  and  a  natural 
channel.  As  said  in  Lower  Tule  etc.  Co.  ▼.  Angiola  etc.  Co., 
149  Cal.  498,  [86  Pac.  1081] :  **  ...  A  person  who  is  making 
an  appropriation  of  water  from  a  natural  source  or  stream 
is  not  bound  to  carry  it  to  the  place  of  use  through  a  ditch  or 
artificial  conduit,  nor  through  a  ditch  or  canal  cut  especially 
for  that  purpose.  He  may  make  use  of  any  natural  or  arti- 
ficial channel,  or  natural  depression,  which  he  may  find  avail- 
able and  convenient  for  that  purpose,  so  long  as  other  persons 
interested  in  such  conduit  do  not  object,  and  his  appropria- 
tion so  made  will,  so  far  as  such  means  of  conducting  the 
water  is  concerned,  be  as  effectual  as  if  he  had  carried  it 
through  a  ditch  or  pipe-line  made  for  that  purpose  and  no 
other.'* 

In  this  respect  there  can  be  manifestly  no  difference  be- 
tween the  appropriation  of  water  under  a  claim  of  right  and 
for  the  requisite  time  to  ripen  into  a  title  by  prescription 
and  the  case  of  the  appropriation  specifically  provided  for  in 
the  Civil  Code.     (Sees.  1415-1721.) 

But  if  we  interpret  said  stipulation  of  the  partis  as  apply- 
ing only  to  the  waters  in  the  Kaweah  river  at  McKay  point 
above  the  mouth  of  said  Lane  slough,  as  contended  for  by 
appellants,  there  is  no  ground  upon  which  we  would  be  war- 
ranted in  reversing  the  judgment  of  the  lower  court 
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Upon  this  theoiy  of  the  stipulation  it  would  be  necessary 
for  plaintiffs  to  prove  that  the  use  of  the  water  diverted 
from  the  St.  Johns  river  by  means  of  said  ditch  and  slough 
was  under  a  claim  of  right  for  the  statutory  period,  which 
we  have  already  considered,  and  was  enjoyed  by  plaintiffs 
or  for  their  benefit  or  by  their  predecessor  in  interest,  or 
else  that  they  were  prior  appropriators  of  said  waters  to- 
gether with  the  amount  of  said  waters  so  appropriated 
This  is  required  by  reason  of  the  general  denials  of  the  answer 
and  the  specific  allegation  as  to  want  of  privity,  to  which  we 
have  already  referred,  and  ''that  the  said  canal  or  ditch  so 
excavated  and  made  from  the  said  St.  Johns  river  to  said  Lane 
slough  was  not  and  never  has  been,  a  natural  watercourse,  and 
the  plaintiffs  herein  have  never  diverted  any  water  whatso- 
ever from  the  said  St.  Johns  river  through  or  by  means  of 
said  canal  or  ditch.'' 

As  to  the  proposition  that  the  use  was  for  the  benefit  of 
respondents,  it  is  pointed  out  in  their  brief  that  ''On  the 
third  day  of  November,  1877,  the  owners  of  the  respective 
ditches  now  owned  by  plaintiffs  organized  themselves  into  a 
corporation  known  as  the  Eaweah  and  Mill  Creek  Water 
Company,  and  filed  articles  of  incorporation  thereof  on  said 
day.  One  of  the  main  purposes  of  this  corporation  'was  to 
keep  water  in  the  Eaweah  and  Mill  creek  channel^  the  route 
to  be  adopted  to  be  through  Lane  slough  and  any  new  cut  the 
company  may  deem  expedient  to  keep  water  in  said  Eaweah 
and  Mill  creek  channel  for  irrigation  and  manufacturing  pur- 
poses.' This  company  also  acquired  title  on  October  27, 1877, 
to  the  east  half  of  the  S.  E.  14  of  section  2,  T.  18  S.,  B.  26  E., 
upon  which  land,  according  to  the  answer,  the  canal  or  ditch 
was  dug  through  which  the  water  of  the  St.  Johns  river  was 
diverted."  James  Evans  testified  that  "this  land  was  in  pos- 
session of  the  Eaweah  and  Mill  Creek  Water  Company  ever 
since  the  eleventh  day  of  May,  1882,  and  under  its  control 
for  and  on  behalf  of  plaintiffs  in  this  action  up  to  the  time 
that  he  left  in  1891 ;  that  he  came  back  in  1892  and  was  here 
until  1894,  and  it  was  still  under  their  control;  that  said 
company  didn't  act  for  anybody  else  besides  plaintiffs." 

Alma  Hall,  a  witness  for  plaintiffs,  testified  that  in  1877 
he  went  up  to  the  head  of  Lane  slough  with  Mads  Johnson, 
Frank  Duran,  John  O'Connor  and  others  in  the  month  of 
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November,  to  get  water  down  through  said  slough ;  that  they 
were  there  three  days,  three  of  them  used  scrapers,  O'Connor 
for  the  Evans  ditch  and  the  others  for  the  Oakes  ditch.  He 
further  testified  that  the  Kaweah  and  Mill  Creek  Water  Com- 
pany was  turning  water  down  for  the  benefit  of  the  Evans, 
Watson,  Fleming,  Persian,  Evans  Extension,  Oakes  and 
Burch  ditches. 

From  the  foregoing  and  other  testimony,  some  of  which 
we  have  hereinbefore  quoted,  the  court  was  entirely  justified 
in  concluding  that  the  diversion  of  the  water  and  its  use 
were  in  behalf  and  for  the  benefit  of  plaintifiis.  Moreover, 
as  suggested  by  respondents,  ''plaintiff  had  possession  of 
their  ditches  and  water  rights  in  March,  1902,  when  defend- 
ants obstructed  the  flow  of  the  water  into  Lane  slough,  and 
are  presumed  to  own  such  ditches  and  water  rights  in  the 
absence  of  a  showing  by  defendants  to  the  contrary.  (Code 
Civ.  Proc.,  sec.  1963,  subd.  11;  McOovem  v.  Mowry,  91  Cal. 
383,  [27  Pac.  746] ;  Zilmer  v.  Oerichten,  111  CaL  73,  [4;i 
Pac.  408] ;  Kellogg  v.  King,  114  Cal.  383,  [55  Am.  St.  Bep. 
74,  46  Pac.  166] ;  Utt  v.  Frey,  106  Cal.  396,  [39  Pac.  807].) " 
Furthermore,  it  was  admitted  that  plaintifiFs  own  the  ditches 
connecting  with  the  Kaweah  river  and  Mill  creek,  together 
with  the  water  rights  thereunto  belonging.  But  it  is  dear 
that  the  right  to  the  use  of  the  water  flowing  through  said 
Lane  slough  into  said  river  is  an  appurtenance  to  said  ditches. 
The  water  right,  therefore,  would  follow  the  ownership  of 
the  ditches  to  plaintiffs. 

In  this  connection  it  is  to  be  observed  that  there  was  evi- 
dence also  that  when  Ihe  water  was  low  in  the  St.  John^  river 
at  the  said  point  of  diversion  into  Lane  slough  it  would  not 
reach  the  head  of  the  Lakeside  ditch  by  seepage  or  otherwise. 
It  could  not  have  been  and  was  not  used,  therefore,  by  appel- 
lants. Hence  the  respondents  would  be  prior  appropriators, 
and  appellants  stand  in  the  attitude  of  trespassers. 

The  evidence  as  to  the  amount  of  water  appropriated  was 
admitted  without  objection,  and  we  cannot  say  that  the  trial 
court  was  not  justified  in  acting  upon  it 

L.  E.  McCabe,  a  competent  hydraulic  engineer,  testified  to 
making  measurements  and  calculations,  and  he  reached  the 
conclusion  that  ''with  the  wing  dam  in  there  would  be  64.38 
cubic  feet  per  second  running  into  the  slough."    This  evi- 
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dence  was  probably  the  best  that  was  available,  and  since  no 
counter  showing  was  made  by  defendants,  the  court  could 
scarcely  have  disregarded  the  testimony  of  McCabe. 

Certain  rulings  of  the  court  as  to  evidence  are  assailed,  but 
even  if  erroneous,  they  are  not  of  sufficient  importance  to  jus- 
tify a  reversal  of  the  judgment. 

Alma  Hall  was  asked  on  cross-examination  this  question: 
"Did  you  at  any  time  attempt  to  take  that  dam  out  of  Lane 
slough  and  were  you  prevented  by  these  Lakeside  people  from 
doing  sot"  In  his  direct  examination  he  had  said  nothing 
about  this  particular  dam,  and  hence  the  ruling  was  probably 
correct,  but  at  any  rate  he  substantially  answered  it  by  stat- 
ing that  he  did  take  out  part  of  the  dam  during  that  summer, 
and  he  did  not  remember  of  seeing  any  of  the  Lakeside  people 
up  there  during  that  year. 

Burton  Smith,  a  witness  for  the  defendants,  was  asked  this 
question:  "Then,  from  the  amount  of  water  you  saw  there, 
you  estimated  it  to  be  about  seven  cubic  feet  per  second! 
A.  Yes,  sir.''  To  the  question  counsel  for  plaintiffs  objected 
on.  the  ground  that  the  witness  had  not  shown  himself  quali- 
fied to  measure  water.  The  objection  was  sustained  and  the 
answer  was  stricken  out.  In  determining  the  competency  of 
an  expert  witness  the  trial  court  has  quite  a  wide  discretion, 
and  we  are  not  prepared  to  say  that  it  was  abused  in  the 
present  instance,  although  the  witness  had  stated  that  "I  had 
been  accustomed  to  measure  the  water  myself  and  to  measur- 
ing and  determining  the  water  flowing  in  a  stream  and  ascer- 
taining the  amount  of  cubic  feet  per  second."  In  view  of  the 
objection,  however,  that  was  made,  appellant  should  have  gone 
more  particularly  into  the  facts  disclosing  the  ability  of  the 
witness  to  estimate  with  some  degree  of  accuracy  the  amount 
of  water  carried  by  the  stream.  But  again,  the  question 
seems  to  have  related  to  a  particular  date  when  the  stream 
was  observed  by  the  witness,  and  there  is  no  controversy  that 
at  times  no  water  at  all  was  flowing  into  the  slough  from  the 
St.  Johns  and  necessarily  a  very  small  quantity  at  other 
periods,  and  the  answer  of  the  witness  would  manifestly  have 
not  assisted  the  court  in  determining  the  maximum  amount 
to  which  respondents  were  entitled. 

The  question,  "Is  it  not  a  fact  that  from  1885  to  the  time 
you  quit  having  anything  to  do  with  the  conducting  of  water 
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through  Lane  slough  that  you  took  through  Lane  slough  and 
were  permitted  to  take  through  Lane  slough,  only  enough 
water  as  in  your  judgment  and  in  the  judgment  of  the  people 
representing  the  Lakeside  Ditch  Company  and  the  St.  Johns 
Biver  Association  was  sufBcient  to  equalize  the  water  so  that 
half  of  the  water  coming  down  the  Kaweah  river  would  run 
in  the  St.  Johns  river  and  half  of  it  in  the  Kaweah  river!" 
addressed  to  James  Evans,  manifestly  called  for  his  opinion, 
and  was  properly  disallowed.  His  cross-examination  took  a 
wide  range,  and  ineluded  every  pertinent  fact  throwing  any 
light  upon  the  question  whether  the  appropriation  of  the 
water  was  in  pursuance  of  any  understanding  or  otherwise. 

The  action  of  the  court  was  clearly  right  in  striking  out  as 
not  responsive  the  answer  of  witness  Bryan:  '^Wdl,  the  divi- 
sion was  made  there  to  keep  the  water  in  the  Lakeside  ditch 
as  long  as  the  water  would  reach  the  head  of  the  ditch,"  to 
the  question:  ''What  was  the  division  made  thent"  This 
did  not  call  for  the  opinion  of  the  witness  as  to  the  purpose 
for  which  the  division  was  made. 

The  same  suggestion  will  apply  to  William  Dougherty's  an- 
swer to  the  question :  **  What  were  you  doing  there  at  McKay 
point  that  year!" 

Alma  Hall  was  asked  the  question  on  cross-examination: 
''In  1896,  isn't  it  a  fact  that  there  was  plenty  of  water  in  the 
Kaweah  and  Mill  creek  for  all  tiiese  ditches  which  are  plain- 
tiffs' in  this  action  without  any  water  in  Lane  slough  t"  An 
objection  was  sustained  on  the  ground  that  it  was  not  proper 
cross-examination.  In  support  of  the  ruling  it  is  contended 
by  respondents  "that  he  was  put  on  in  rebuttal  for  the  sole 
purpose  of  contradicting  defendants'  witnesses  in  regard  to 
the  interference  of  plaintifb'  use  of  the  water,  and  this  ques- 
tion was  not  properly  directed  to  that  fact,"  but  whether 
this  is  so  or  not  the  question  called  for  an  opinion  of  the 
witness,  and,  besides,  he  had  previously  answered  it  by  stating 
that  at  times  there  was  and  at  other  times  there  was  not 
plenty  of  water  "without  the  water  from  Lane  slough." 

James  Evans  was  asked  on  redirect  examination:  "I  sup- 
pose you  know  that  these  ditch  companies,  plaintiffs  in  this 
action,  claimed  that  water  all  that  time,  claimed  the  right 
touseitt" 
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It  was  objected  to  on  the  ground  ''that  the  same  was  imma- 
terial, irrelevant  and  incompetent  and  not  redirect  exami- 
nation." The  objection  was  overruled  and  the  witness  an- 
swered **Yes,  sir." 

In  order  to  establish  a  title  by  "prescription"  it  was  neces- 
sary, as  we  have  seen,  that  the  use  was  under  a  claim  of  right. 
This  would  ordinarily  be  shown  by  the  acts,  declarations  and 
relation  of  the  parties  to  the  controversy.  If  the  plaintiffs, 
during  the  time  they  were  using  the  water,  had  openly  de- 
clared that  they  claimed  a  right  to  the  use  of  it,  a  witness 
with  knowledge  of  that  claim  would  be  competent  to  testify 
to  it.  This  may  have  been  the  position  of  Evans,  and  upon 
tliat  assumption  the  question  was  proper.  If  the  answer 
simply  reflected  his  opinion  from  tiie  acts  of  the  parties, 
appellants  should  have  shown  that  fact  by  further  examina- 
tion of  the  witness.  Again,  no  other  conclusion  could  have 
been  drawn  from  the  facts  to  which  he  testified.  Hence,  the 
ruling,  if  erroneous,  was  without  prejudice. 

There  are  some  other  points  made  by  appellants  but  they 
are  all  of  minor  importance  and  do  not  justify  any  further 
attention.  As  already  indicated,  it  is  admitted  by  appellants 
that  the  decisive  question  in  the  case  is  the  finding  as  to  the 
use  of  the  water  in  the  requisite  manner  and  for  the  statutory 
period  to  establish  a  title  by  prescription.  As  we  read  the 
record,  there  can  be  no  possible  doubt  as  to  this  point,  and  the 
judgment  and  the  order  denying  the  motion  for  a  new  trial 
are  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
1^  the  supreme  court  on  May  28,  1910. 
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[Civ.  No.  683.    TUrd  Appellato  Difltrlet.— April  1,  1910.] 

IRA  HILL  SEED,  Respondent,  v.  JOHN  J.  HICEEY  and 

CHARLES  LAMB,  Appellants. 

Option  to  Pxtbohasb  Mini — ^Aookptanc»— Past  Patmint— Dbd  nr 
Escrow — Cessation  of  Option — Enporceabli  Ck>NTRACT. — ^Under 
an  option  to  purchase  a  mine  npon  speeifled  terms,  permitting  the 
holders  thereby  to  prospect  the  mine  for  the  Yondor't  benefit  during 
the  option,  upon  the  acceptance  of  the  terms  of  purchase  specified  and 
payment  of  part  of  the  purchase  money,  and  procuring  the  deposit 
of  a  deed  in  escrow  to  be  delivered  npon  full  payment,  and  the 
taking  of  full  possession  under  the  contract  for  the  sole  benefit  of 
the  purchasers,  all  option  has  fully  eeased,  and  there  is  no  con- 
tinuing option  as  to  deferred  pa3rments;  but  the  Tender  may  enforce 
the  residue  of  the  purchase  price,  and  npon  full  enforcement  and 
payment  thereof,  the  purchasers  are  entitled  to  the  deliveiy  of  the 
deed  placed  in  escrow. 

Id. — EzxouTioN  of  Gontbact  bt  Vbndob  Alone — Pubghasbbs  Bound 
BT  Acts  of  Acceptance. — It  does  not  follow  because  the  plaintiff,  as 
vendor  alone,  executed  the  contract  that  it  Is  not  binding  upon  the 
defendants  as  purchasers.  The  contract  being  an  agreement  to  sell 
upon  the  exercise  of  the  option  to  purchase,  the  acts  of  defendants 
in  making  payments  and  taking  full  possession  under  the  contract 
constituted  a  sui&cient  acceptance  of  its  terms,  and  defendants  be- 
came bound  by  it.  The  further  signing  of  a  supplemental  agree- 
ment by  an  agent  for  the  defendants  eridenced  a  further  acceptance 
of  the  contract  by  the  defendants. 

Id. — ^MuTUALiTT  OF  Bemedt  not  Bequibxd. — ^Mutuality  of  contract  does 
not  require  that  there  should  be  mutuality  of  remedies  under  it. 
Defendants  could  not  by  their  depriving  themselves  by  this  breach 
of  contract  of  the  right  to  enforce  a  specific  performance  thereof 
deprive  plaintiff,  who  had  not  broken  the  contract,  of  his  right  to 
enforce  payment  of  the  purchase  money  in  full. 

Id. — ^Bemedt  to  Bepossbss  Mine  not  Exglusivx. — The  plaintiff  was 
not  confined  to  his  remedy  of  repossessing  the  mine,  upon  defendants' 
breach,  and  after  defendants  have  extracted  a  large  quantity  of 
gold  from  it,  to  its  possible  exhaustion. 

APPEAL  £pom  a  judgment  of  the  Superior  Court  of  Cala- 
veras County,  and  from  an  order  denying  a  new  triaL  N.  D. 
Amot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 


April,  1910.1'  Keed  v.  Biobxt.  187 

Solinsky  &  Wehe,  John  Hancock,  and  S.  C.  Denson,  for 
Appellants. 

Nicol  &  Orr,  M.  H.  Orr,  Snyder  &  Snyder,  and  Ira  Hill 
Beed,  for  Respondent. 

CHIPMAN,  P.  J. — This  is  an  action  to  recover  the  balance 
of  the  consideration  mentioned  in  a  certain  contract  for  the 
sale  of  certain  placer  mining  property  situated  in  Calaveras 
county.  Plaintiff  had  judgment,  from  which  and  from  the 
order  denying  their  motion  for  a  new  trial  defendants  appeal. 
The  question  now  here  rests  chiefly  upon  the  interpretation 
to  be  given  to  the  agreement  in  the  light  of  the  circum- 
stances surrounding  the  parties  and  their  conduct  and  acts 
at  the  execution  of  the  agreement  and  subsequent  thereto. 

It  is  set  forth  in  the  complaint  that  on  April  29,  1907,  and 
for  many  years  prior  thereto,  plaintiff  was  the  owner  of  the 
property  in  question,  called  the  Reed  Drift  mine ;  that  on  that 
day  one  J.  E.  King  was  and  had  been  the  agent  of  defendants 
in  negotiating  for  a  contract  for  the  sale  and  purchase  of  said 
mine,  and  upon  that  day  plaintiff  entered  into  an  agreement 
in  writing  with  said  King,  for  said  defendants,  the  material 
provisions  of  which  are  as  follows :  Reciting  the  fact  of  plain- 
tiff's ownership  and  setting  forth  a  description  of  the  mine; 
the  contract  recites  that  second  party  ''is  desirous  of  an 
option  to  purchase  said  property  for  the  agreed  purchase 
price  of  $36,000,  based  upon  the  privilege  of  sixty  days  from 
date  in  which  to  prospect  by  sinking  a  shaft  from  the  surface 
and  drifting  therefrom  to  ascertain  the  course  and  extent 
of  the  lead  on  which  said  party  of  the  first  part  is  now 
breasting  and  milling  tho  gravel  taken  out.''  It  is  then 
provided  that  in  consideration  of  the  faithful  performance 
of  the  terms  of  the  contract  by  the  second  party,  as  therein- 
after set  forth,  first  party  ''covenants  and  agrees  to  sell  and 
convey  the  said  Reed  mine  to  said  party  of  the  second  part, 
at  any  time  within  said  sixty  days  from  the  date  of  these 
presents,  upon  payments  and  conditions  as  follows."  These 
conditions  provide  for  a  payment  of  $10,000  on  or  before 
June  29,  1907 ;  $6,500  to  be  paid  on  or  before  September  29, 
1907;  $6,500  on  or  before  December  29,  1907;  $6,500  on  or 
before  March  29,  1908,  the  full  and  final  payment  of  $6,500  ^ 
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to  be  paid  on  or  before  June  29,  1908.  The  contract  then 
fixes  the  point  upon  the  mine  at  which  the  prospecting  shaft 
is  to  be  sunk,  and  provides  that  ''until  the  expiration  of 
the  sixty  days'  option  hereby  granted  the  right  to  continue 
the  uninterrupted  working  and  operating  of  said  mine  by  said 
party  of  the  first  part  and  to  the  proceeds  of  the  gravel  taken 
out  is  agreed  to,  and  that  the  said  privilege  of  prospecting 
by  said  party  of  the  second  part  shall  in  no  manner  interrupt 
or  interfere  with  the  working  of  said  mine  by  said  parly  of 
the  first  part'*;  and  ''all  pay  gravel  taken  out  by  the  party 
of  the  second  part  while  prospecting  during  the  said  period 
of  sixty  days  shall  belong  to  said  party  of  the  first  part"; 
that  all  buildings,  improvements  and  appliances  placed  upon 
the  premises  by  second  party  "during  said  period  of  sixty 
days  granted  for  prospecting"  are  to  belong  to  said  first  party 
upon  failure  of  second  party  to  make  the  first  payment  pro- 
vided for.  It  is  then  provided  that  upon  payment  of  the 
first  installment  within  said  period  of  sixty  days  from  date, 
first  party  will  at  once  make  and  execute  a  good  and  sufficient 
conveyance  of  said  mine,  and  deposit  the  same  in  escrow  with 
the  Bank  of  California,  with  instructions  to  hold  the  same 
during  the  life  of  the  said  agreement  and  deliver  the  same 
upon  "pa3anent  of  the  balance  of  said  purchase  price  at  the 
times  as  herein  stipulated,  but  if  default  be  made  in  making 
any  of  said  pa3anents,  or  any  violation  of  the  terms  or  condi- 
tions of  this  agreement,  to  return  said  deed  to  the  party  of  the 
first  part."  It  was  further  agreed  that  upon  receipt  of  the 
first  payment,  party  of  the  first  part  "will  at  once  turn  over 
and  surrender  possession  of  said  property  to  said  party  of  the 
second  part  with  the  hoist,  mill  and  all  tools  and  appliances 
owned  by  him  and  heretofore  used  in  working  said  mine; 
.  .  •  and  thereupon  said  party  of  the  second  part  shall  have 
the  right  and  privilege  of  entering  upon  and  into  said  Beed 
mine  and  of  mining,  prospecting  and  developing  the  same, 
and  of  taking  out  and  working  the  gravel  or  any  other  mineral 
deposit,  and  extracting  the  gold  contained  therein  for  his  own 
use  and  benefit."  It  is  next  provided  that  second  party  shall 
do  the  prospect  work  in  a  good  and  workmanlike  manner  at 
his  own  cost  and  expense,  and  contains  certain  provisions  for 
protecting  first  party  against  liens  or  unpaid  labor  and  ma- 
terials.   The  contract  also  gives  to  the  first  party  the  privi- 
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lege  of  access  to  the  mine  and  mill  in  order  that  he  may  know 
the  character  of  the  work  being  done  and  the  extent  of  the 
pay  gravel  extracted.  Time  is  expressly  made  the  essence  of 
the  agreement,  and  it  is  provided  ''that  a  default  in  payment 
of  either  or  any  of  the  installments  of  said  purchase  price 
at  the  times  and  in  the  manner  stated,  or  the  failure  to  make 
monthly  payments  of  the  operating  expenses  in  working  said 
mine  or  to  file  with  the  party  of  the  first  part,  on  the  tenth 
day  of  each  month,  a  statement  of  such  running  expenses  with 
vouchers,  within  a  reasonable  time  thereafter,  showing  the 
payment  thereof,  shall  at  once  abrogate  this  agreement,  and 
its  provisions  shall  no  longer  bind  the  party  of  the  first  part, 
and  he  may  at  once  re-enter  and  assume  possession  and  control 
of  the  whole  of  said  described  mining  property,  together  with 
any  and  all  machinery,  buildings,  tools,  lumber,  material,  ap- 
pliances and  improvements  either  made  or  placed  thereon  by 
said  party  of  the  second  part,  and  the  same  together  with  all 
payments  of  money  on  account  of  said  purchase  price  shall 
be  forfeited  to  said  party  of  the  first  part  as  liquidated  dam- 
ages for  the  use  and  occupation  of  said  property,  •  .  .  and  all 
such  machinery,  buildings,  tools,  lumber,  materials,  appliances 
and  improvements  together  with  any  and  all  such  payments 
made  of  said  purchase  price  shall  revert  to  and  belong  to  said 
party  of  the  first  part  without  legal  recourse  by  said  party 
of  the  second  part." 

It  is  averred  that  said  Eing  entered  into  said  contract  with 
plaintiff  ''as  the  representative  of  defendants  and  for  them 
and  as  their  agent,  and  he,  said  King,  immediately  after  the 
execution  of  said  contract,  assigned  and  transferred  all  right 
therein  and  interest  thereto  to  said  defendants  Hickey  and 
Lamb;  and  they,  said  defendants  Hickey  and  Lamb,  there- 
upon entered  into  and  upon  said  mine  and  commenced  pros- 
pecting therein";  that  on  May  18,  1907,  defendants  notified 
plaintiff  of  their  exercise  of  the  option  to  purchase  said  mine 
at  the  price  of  $36,000,  payable  to  plaintiff  in  installments, 
at  the  times  and  in  the  amounts  as  in  the  said  agreement 
specified,  and  on  that  day  paid  to  plaintiff  on  account  of  said 
purchase  price  the  sum  of  $10,000,  and  then  demanded  that 
plaintiff  at  once  make  and  execute  to  them  a  deed  of  the  said 
mine  and  deposit  the  same  with  the  Bank  of  California,  with 
instructions  to  hold  said  deed  during  the  life  of  the  agree- 
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ment  and  to  deliver  the  same  to  the  defendants  upon  the  pay- 
ment made  at  said  bank  of  the  balance  of  said  purchase  price; 
that  on  said  day,  in  response  to  said  demand  of  defendants 
and  in  compliance  with  said  agreement,  plaintifiF  did  make, 
execute  and  duly  acknowledge  a  good  and  sufiScient  deed  of 
said  mine  to  defendants,  and  deposit  said  deed  with  said  bank 
with  instructions  to  deliver  the  same  to  defendants  upon  the 
payment  of  the  balance  of  said  purchase  price,  as  provided 
in  said  agreement,  and  said  deed  has  ever  since  been,  and  is 
now  in  and  held  by  said  bank  under  said  instructions,  ready 
for  delivery  to  defendants  upon  the  payment  of  the  remain- 
der of  said  purchase  price;  that  upon  said  day  plaintiff  and 
defendants  entered  into  an  agreement  in  writing  supple- 
mentary to  the  agreement  hereinbefore  set  forth,  by  which 
it  was  agreed  that  plaintiff  should  remove  all  encumbrances 
upon  said  mine  on  or  before  September  29,  1907,  and  that 
if  all  such  encumbrances  were  not  so  removed,  the  defendants 
should  not  be  obligated  to  pay  the  second  installment,  or  any 
other  installments,  until  the  title  to  said  mine  was  clear  of 
encumbrances,  and  it  is  averred  that  plaintiff  did,  prior  to 
September  29th,  cause  to  be  removed  from  said  premises  all 
encumbrances,  and  the  title  thereto  was  on  that  day,  and 
ever  since  has  been  and  still  is,  clear  of  all  encumbrances. 
It  is  next  averred  that  on  May  18,  1907,  defendants  entered 
into  full  and  sole  possession  of  all  of  said  mine  and  com- 
menced active  mining  operations  therein,  and  so  continued 
in  the  possession  and  the  mining  thereof,  and  during  such 
mining  operations  extracted  gold-bearing  deposits  therefrom 
of  the  value  of  upward  of  $40,000,  all  of  which  defendants 
appropriated  to  their  own  use,  and  that  upon  August  29, 
1907,  defendants  paid  to  plaintiff,  upon  said  purchase  price 
of  said  mine,  the  further  sum  of  $6,500,  and  that  no  other 
payments  on  account  of  said  purchase  price  have  been  made, 
and  there  is  unpaid  the  sum  of  $19,500. 

All  the  foregoing  averments  of  the  complaint  are  found  hy 
the  court  to  be  true,  except  it  is  found  that  the  amount  of 
gold  extracted  from  the  mine  by  defendants  was  $33,540.55, 
and  in  that  connection  the  court  found  that  defendants  had 
expended  the  sum  of  $23,069.45.  The  date  of  the  second 
payment  is  found  to  have  been  September  29th,  instead  of 
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Atigust  29thy  as  averred  and  as  provided  by  the  said  agree- 
ment 

It  was  farther  alleged  and  found  by  the  court  that  defend- 
ants promised  and  agreed  to  pay  plaintifiF  the  said  purchase 
price  in  installments  of  the  amounts  and  at  the  times  specified 
in  said  agreement  of  April  29,  1907 ;  that  subsequent  to  said 
date,  at  the  request  of  defendants,  plaintiff  in  writing  ex- 
tended the  time  for  the  payment  of  the  third  installment 
from  December  29,  1907,  to  January  28, 1908,  but  defendants 
failed  and  refused  to  pay  said  sum  on  or  before  said  January 
28th,  and  have  since  refused  to  pay  said  sum,  or  any  part 
thereof.  That  defendants  continued  in  sole  possession  of 
the  mine  and  extracting  gold-bearing  deposits  therefrom  un- 
til January  28,  1908,  at  which  date  they  suspended  mining 
operations  and  notified  plaintiff  that  they  refused  to  pay  said 
sum  of  $6,500,  payable,  as  aforesaid,  on  January  28th,  and 
refused  to  proceed  with  said  agreement  or  to  keep  or  perform 
its  terms,  or  to  make  plaintiff  any  further  pa3anents  on  ac- 
count of  the  unpaid  purchase  price  of  said  mining  claim; 
that  on  said  twenty-eighth  day  of  January  defendants  sus- 
pended work,  and  attempted  to  surrender  possession  of  the 
mining  claim  to  plaintiff,  claiming  that  th^  were  relieved 
from  any  further  pa3nnents  on  account  of  the  purchase  price 
agreed  to  be  paid  for  said  mine,  but  plaintiff  refused  to  ac- 
cept surrender  of  said  mining  property,  and  demanded  that 
the  defendants  keep  and  perform  their  said  agreement  for 
the  purchase  of  the  said  mine  and  pay  to  plaintiff  the  re- 
maining portion  of  said  purchase  price,  to  wit,  the  sum  of 
$19,500,  which  said  sum,  or  any  part  thereof,  defendants  re- 
fused to  pay;  that  plaintiff  has  fully  kept  and  performed 
all  the  conditions  of  the  agreement  on  his  part,  and,  ever 
since  the  making  of  said  agreement,  has  been  able,  ready  and 
willing,  and  is  now  ready,  able  and  willing,  to  cause  delivery 
of  said  deed  to  be  made  to  said  defendants  upon  the  payment 
to  him  of  the  purchase  price  of  said  mining  property.  It 
was  also  alleged  in  the  complaint  and  found  by  the  court 
that  the  said  mine  is  a  gravel  mine  operating  through  shafts, 
drifts  and  tunnels  run  from  the  surface,  and  to  prevent  in^ 
jury  thereto  it  is  necessary  that  the  same  be  drained  and 
kept  drained,  the  tunnels  and  drifts  to  be  timbered  and  kept 
timbered  and  in  proper  repair,  and  the  mine  drained  and 
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kept  free  from  water,  and  that  unless  such  care  is  given  the 
said  mine,  it  will  be  destroyed  and  great  and  irreparable  in- 
jury and  damages  will  be  done  thereto. 

The  complaint  also  alleges  that  plaintiff  has  a  lien  upon  the 
said  property  and  the  right  to  resort  to  the  same  in  satisfac- 
tion of  his  said  claims,  and  also  avers  that  in  order  to  preserve 
the  said  property  a  receiver  should  be  appointed  to  take 
charge  thereof.  The  court  makes  no  findings  upon  these 
averments,  and  they  seem  not  to  have  formed  an  issue  in  the 
case  and  need  not  be  further  noticed. 

A  general  and  special  demurrer  to  the  complaint  was  over- 
ruled and  defendants  filed  an  amended  answer  denying  many 
of  the  averments  of  the  complaint,  but  admitting  the  execu- 
tion by  said  King  of  the  contract  set  forth  in  the  complaint 
and  its  assignment  to  defendants;  they  aver  that  they  took 
no  part  in  the  negotiations  relating  to  the  contract  of  pur- 
chase and  took  possession  only  as  the  assignee  of  said  King, 
^'and  with  the  understanding  that  the  same  was  a  bare  op- 
tion giving  them  the  right  to  purchase  the  said  property 
upon  the  pa3rment  of  the  purchase  price  as  mentioned  therein, 
and  subject  only  to  the  condition  that  if  the  purchase  price 
was  not  paid  as  therein  provided,  that  they  should  have  to 
surrender  the  possession  of  the  said  property  and  forfeit  aU 
rights  thereto  and  all  payments  theretofore  made;  and  that 
they  never,  at  any  time,  promised  to  pay  any  part  of  said 
purchase  price  or  to  become  indebted  to  said  plaintiff  in  any 
sum  of  money  whatever."  They  also  allege  that  they  were 
led  to  believe  by  plaintiff  himself  that  said  contract  was  a 
mere  option  and  contained  no  personal  obligation  to  pay  any 
part  of  said  purchase  price  except  as  a  condition  of  the  get- 
ting of  a  deed,  and  then  only  at  the  option  of  the  holder, 
and  that  plaintiff  has  always  treated  the  same  as  a  mere  op- 
tion. They  deny  that  the  said  King  entered  into  said  con- 
tract as  the  representative  of  said  defendants,  or  either  of 
them.  They  deny  that  they  notified  plaintiff  of  their  exer- 
cise of  the  option  to  purchase  said  mine,  and  allege  that  they 
merely  took  possession  of  said  property  under  the  assign- 
ment of  said  contract,  and  paid  the  sum  of  $10,000  in  accord- 
ance with  its  terms.  The  court  found  the  foregoing  aver- 
ments of  the  answer  to  be  untrue.  The  answer  sets  forth  the 
escrow  agreement  and  avers  that  the  deed  therein  referred 
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to  was  not  to  be  regarded  as  the  deed  of  plaintiff,  and  was  not 
to  be  delivered  to  defendants  ''unless  they  should  exercise 
their  option  to  pay  the  balance  of  said  purchase  price,  and 
that  said  deed  never  was  made  or  executed  to  these  defend- 
ants, or  either  of  them,  and  that  it  was  always  understood 
that  the  forfeiture  provided  in  said  contract  was  the  only 
recourse  which  said  plaintiff  should  have  against  these  de- 
fendants, or  either  of  them";  and  upon  this  construction  of 
the  escrow  agreement  it  is  denied  that  plaintiff,  in  compli- 
ance with  the  demand  of  defendants,  or  either  of  them,  exe- 
cuted the  deed  referred  to  in  the  complaint.  This  escrow 
agreement  is  dated  May  18,  1907,  executed  by  plaintiff,  and 
recites  the  delivery  to  the  bank  of  a  grant,  bargain  and  sale 
deed  by  plaintiff  and  his  wife  to  defendants,  conveying  cer- 
tain property  and  mining  claims  therein  described  and  direct- 
ing the  bank  to  hold  the  deed  in  escrow  under  instructions 
calling  for  all  of  the  various  payments,  excepting  the  first 
installment,  at  the  dates  as  mentioned  in  said  contract  of  pur- 
chase and  sale,  and,  upon  payment  of  the  same  ''you  will  de- 
liver the  said  inclosed  deed  to  said  John  J.  Hickey  and 
Charley  Lamb  or  their  assigns,  upon  their  order."  It  re- 
cites also  that  these  instructions  were  given  pursuant  to  an 
agreement  entered  into  between  the  plaintiff  and  King  on 
April  29,  1907,  which  was  thereafter  assigned  to  defendants, 
and  also  in  pursuance  to  the  terms  of  a  supplemental  agree- 
ment of  May  18th  between  plaintiff  and  defendants,  in  which 
it  is  recited  that  plaintiff  has  covenanted  to  convey  good  title 
to  said  properties  and  to  have  an  abstract  of  title  prepared 
by  a  law  firm  named  on  or  before  September  29,  1907 ;  and 
it  is  provided  that  "if  said  abstracters  should  certify  that  the 
title  to  said  property  is  clear  in  all  respects,  and  on  or  before 
the  said  twenty-nintii  day  of  September,  1907,  the  said  sum  of 
$6,500  is  not  paid  to  my  account,  or  if  any  of  the  other  in- 
stallments are  not  paid  as  hereinbefore  provided,  the  said  in- 
closed deed  is  to  be  redelivered  to  me  at  my  request;  if,  how- 
ever, said  abstracters  certify  that  the  title  to  said  property  is 
not  clear,  then  said  deed  is  to  remain  with  your  institution 
until  a  further  order  is  made  upon  you,  signed  jointly  by 
myself  and  John  J.  Hickey  and  Charley  Lamb  or  their  as- 
signs." The  court  found  against  the  defendants  upon  their 
averments  as  to  the  execution  of  the  deed  and  the  conditions 
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upon  which  it  was  executed,  as  defendants  alleged  to  have 
understood  it,  and  found  the  escrow  instructions  to  be  as  set 
forth  above. 

The  answer  denies  that  the  supplementary  agreement  of 
May  18,  1907,  was  as  set  forth  in  the  complaint,  and  avers 
that  such  supplementary  agreement  was  entered  into  by  plain- 
tiff and  defendant  Hickey,  and  it  is  set  forth  in  the  answer. 
It  recites  the  contract  between  plaintiff  and  said  King ;  that 
King  has  assigned  his  right  and  interest  therein  to  the  party 
of  the  second  part  (John  J.  Hickey) ;  that  party  of  the  second 
part  has  this  day  paid  to  the  first  party  the  sum  of  $10,000 
in  accordance  with  the  terms  and  conditions  of  said  agree- 
ment, and  states  that  '^  Whereas,  the  said  party  of  the  second 
part  is  desirous  that  all  encumbrance  of  all  kinds  whatsoever 
shall  be  removed  from  the  property  and  premises  particularly 
described  in  the  said  agreement :  Now,  therefore,  in  considera- 
tion of  the  premises  and  of  the  payment  of  the  sum  of  $10,000 
as  hereinbefore  provided,  the  said  party  of  the  first  part 
agrees  to  remove  all  of  said  encumbrances  against  the  said 
Beed  Drift  mine  in  said  annexed  agreement  particularly  de- 
scribed, on  or  before  the  29th  day  of  September,  1907,  the 
date  of  the  payment  of  the  second  installment  of  said  pur- 
chase priee,  and  in  the  event  that  all  of  said  encumbrances  are 
not  removed  on  or  before  the  29th  day  of  September,  1908, 
then  the  said  party  of  the  second  part  hereto  shall  not  be 
obligated  to  pay  the  said  second  installment  on  said  date  and 
shall  not  be  required  to  pay  said  second  installment  or  any 
future  installment  of  said  purchase  price  and  in  the  event 
that  all  of  said  encumbrances  are  not  removed  on  or  before 
the  29th  day  of  September,  1907,  then  the  said  party  of  the 
second  part  hereto  shall  not  be  obligated  to  pay  said  second  in- 
stallment on  said  date  and  shall  not  be  required  to  pay  said 
second  installment  or  any  future  installment  of  said  pur- 
chase price  until  the  title  to  said  herein  described  property 
and  premises  is  absolutely  clear  of  all  encumbrances  what- 
soever.'' It  is  then  averred  in  the  answer  that  at  the  time  of 
the  execution  of  this  supplementary  agreement  the  plaintiff 
stated  ''that  he  would  remove  the  encumbrances  so  that  in 
ease  that  said  defendants  exercised  the  option  of  making  any 
future  payment  the  property  would  be  free  and  clear  from 
such  encumbrances,  and  promised  that  the  option  for  making 
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any  fature  payments  would  be  extended  until  such  time  as 
such  encumbrances  were  removed,  and  to  put  the  matter  be- 
yond question  promised  to  put  the  same  in  writing,  where- 
upon the  said  instrument  was  executed  and  at  the  time  that  it 
was  executed  it  was  understood  between  all  parties  thereto 
that  the  same  was  not  to  add  any  condition  whatever  to  the 
said  original  contract  of  said  29th  d«y  of  April,  1907,  set 
out  in  said  complaint,  but  was  merely  to  be  an  extension  of 
the  time  within  which  said  defendants  might  exercise  the 
option  to  make  any  future  payments,  and  in  so  far  as  the 
said  instrument  as  written  includes  any  further  promise  or 
condition,  if  it  be  construed  to  contain  such,  it  was  entered 
into  by  mutual  mistake  of  said  parties  thereto  and  was  not 
intended  to  be  such,  and  it  was  so  understood  by  said  plain- 
tiff and  said  defendants,  and  it  was  never  understood  by  any 
of  the  parties  to  said  agreements  that  any  of  said  payments 
should  be  binding  upon  said  defendants  or  either  of  them 
but  that  each  payment  was  to  be  made  or  not  at  their  option, 
and  that  said  instrument  last  mentioned  and  said  contract 
set  out  in  said  complaint  were  not  intended  to  be  a  contract 
of  purchase  at  all  but  merely  an  option,  as  aforesaid,  and  that 
said  plaintiff  during  all  of  the  negotiations  pending  the  exe- 
cution of  said  instruments  led  defendants  and  each  of  them 
to  believe  that  the  same  was  an  option." 

The  finding  of  the  court  is  squarely  against  the  aforesaid 
averments  as  to  the  supplemental  agreement  and  as  to  the 
understanding  between  the  parties,  and  the  court  finds  that 
there  was  no  mutual  or  other  mistake  made  by  the  parties 
in  reference  to  said  supplemental  contract. 

It  is  also  averred  in  the  answer  that  plaintiff  was  a  lawyer, 
and  defendants  relied  upon  his  knowledge  of  said  matters 
and  upon  his  said  representations  in  respect  to  the  construc- 
tion to  be  placed  upon  said  instruments  and  each  of  them. 
The  court  found  that  plaintiff  was  a  lawyer,  but  that  it  was 
not  true  as  to  the  other  of  these  averments. 

The  findings  of  the  court  have  support  in  the  evidence,  from 
which  it  appeared:  That  said  King  was  known  by  plaintiff 
and  defendants  to  be  a  mining  promoter,  and  that  in  ob- 
taining the  contract  in  question  he  was  acting  for  defendants, 
who  were  partners  in  the  enterprise,  each  acting  for  both, 
and  was  in  fact  to  receive  compensation  for  his  services  from 
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both  plaintiff  and  defendants.  On  April  21,  1907,  BSng  firat 
spoke  to  plaintiff  about  having  defendants  in  view  as  possible 
puFchaseiB  of  the  property,  if  sufScient  time  was  given  to 
prospect  it,  and  plaintiff  then  gave  King  a  written  memoran- 
dum in  which  he  stated:  ''If  on  next  Friday,  April  26,  1907, 
Joseph  King,  with  a  Mr.  Lamb,  will  visit  the  Beed  mine,  that 
I  will  agree  to  sell  the  latter  the  said  property  at  the  agreed 
price  of  $36,000  and  this  offer  to  hold  good  for  ten  days  after 
said  Lamb  appears  upon  the  ground,"  to  which  was  attached 
a  further  memorandum  to  the  effect  that  if  King  effected  a 
sale,  he  would  be  ''entitled  to  a  commission  of  ten  per  cent 
pro  rata  on  payments  of  said  purchase  price  as  made."  Some 
time  before  this  King  had  met  defendant  Lamb  at  Stockton 
and  informed  him  of  the  property  and  that  plaintiff  would 
give  a  sixty  day  option  for  prospecting.  Lamb  said  he  would 
see  his  partner  (admittedly  defendant  Hickey),  and  a  short 
time  thereafter  and  prior  to  April  29,  1907,  both  defendants 
visited  the  mine  and  commenced  prospecting.  King  and  de- 
fendants had  an  understanding  prior  to  the  making  of  the 
contract  of  April  29th,  as  to  its  di9X>osition  when  made,  and 
King's  compensation  by  defendants  for  obtaining  it  was 
agreed  to,  and  was  later  reduced  to  writing  by  which  they 
were  to  pay  him  five  per  cent  on  the  purchase  price  of  $36,000. 
It  appeared  that  the  day  following  the  execution  of  the  con- 
tract defendant  Hickey  made  objection  to  certain  words  relat- 
ing to  the  removal  of  machinery  put  upon  the  property  by 
defendants  and  they  were  erased.  From  the  time  defendants 
went  upon  the  property,  prior  to  April  29th  and  until  May 
18,  1907,  they  continued  to  investigate  and  prospect  the  mine 
at  their  own  expense.  During  this  time  plaintiff  was  work- 
ing the  mine  and  had  developed  better  paying  gravel,  and 
was  taking  out  from  one  to  two  thousand  dollars  per  week, 
which  was  known  to  defendants.  Without  waiting  the  sixty 
days  given  in  the  contract  for  prospecting  the  mine  defend- 
ants informed  plaintiff,  on  May  18th,  that  they  held  the  con- 
tract and  were  "ready  to  do  business."  Hickey  and  King 
met  at  the  office  of  defendants'  attorney,  Hancock,  on  May 
18th,  and  plaintiff  was  present.  Plaintiff  testified  that 
Hickey  and  Hancock  said  "they  were  ready  to  buy  the  mine, 
make  the  purchase.  Mr.  Hancock  requested  me  to  sign  a 
deed.    Mr.  Hancock  said  the  parties — that  Mr.  Hickey,  before 
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they  would  accept  it,  would  expect  a  good  title  to  the  mine 
and  that  he  wanted  time  to  prepare  it  and  that  he  would  ar- 
range it."  The  mine  was  encumbered  at  the  time  and  de- 
fendants wanted  the  title  cleared  on  or  before  the  next  pay- 
ment. Mr.  Hancock  prepared  the  deed,  the  so-called  supple- 
mentary agreement  of  May  18th  to  clear  the  property  of  debt 
and  also  the  escrow  instructions  mentioned  in  the  pleadings, 
and  plaintiff  executed  the  documents  as  agreed  upon,  and  he 
subsequently  paid  off  the  encumbrances  and  cleared  up  the 
title  and  deposited  the  abstract  in  the  Bank  of  California, 
as  required  of  him,  showing  the  title  to  be  clear.  On  May 
18th,  when  the  matters  just  mentioned  were  concluded,  de- 
fendants paid  the  first  installment  of  $10,000;  plaintiff 
cleaned  up  his  mill  and  workings  and  surrendered  full  pos- 
session to  defendants,  who  commenced  at  once  mining  opera- 
tions at  the  point  where  plaintiff  had  been  working,  and  as 
shown  by  their  books,  defendants  took  out  of  the  mine  the 
sum  found  by  the  court  ($33,540.55)  and  appropriated  it  to 
their  own  use ;  they  continued  working  the  mine  and  on  Sep- 
tember 28,  1907,  paid  the  second  installment  of  the  purchase 
price.  The  third  installment  fell  due  December  29,  1907, 
but  at  defendants'  request  an  extension  of  the  time  in  which 
to  make  this  payment  was  given  them,  and  plaintiff  and  de- 
fendants entered  into  a  written  agreement  extending  the  time 
to  January  28,  1908,  changing  the  paragraph  of  the  original 
contract  to  read:  ''Third:  six  thousand  five  hundred  (6500) 
dollars  to  be  paid  on  or  before  the  28th  day  of  January, 
1908.''  On  January  28,  1908,  defendants  notified  plaintiff  in 
writing  in  which  they  said:  *'We  hereby  give  you  notice  that 
on  this  28th  day  of  December,  1907,  we  surrender  and  give 
up  and  do  hereby  deliver  to  you  possession  of  your  property," 
etc.  Plaintiff  replied,  refusing  to  accept  the  surrender  of  the 
property  and  demanding  payment  of  the  unpaid  amounts  due. 
So  far  as  apx>ears,  defendants  at  no  time  until  January  28, 
1908,  claimed  that  they  were  holding  the  property  under  a 
mere  option  to  purchase. 

Respondent  claims  that  the  contract  of  April  29th  was  one 
of  sale  and  purchase,  and  while  it  gave  defendants  an  option 
for  a  definite  time  and  specific  purpose,  to  wit,  sixty  days 
in  which  to  prospect  and  determine  whether  they  would  pur- 
chase,  that  upon  the  acceptance  of  the  offer  of  sale  thereby 
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made  to  defendants,  the  payment  by  them  of  the  first  install- 
ment of  the  purchase  price,  entry  into  possession  of  the  prop- 
erty after  demand  for  the  execution  and  delivery  in  escrow 
of  a  good  and  sufficient  deed,  it  ceased  to  be  a  mere  option, 
and  became  and  continued  to  be  a  valid  binding  contract, 
obligatory  according  to  its  terms,  upon  both  parties  thereto, 
and  that  plaintiff,  having  fully  performed  on  his  part,  has 
his  action  for  the  unpaid  purchase  price  of  his  property. 

The  judgment  of  the  court  was  that  plaintiff  recover  from 
defendants  the  sum  of  $19,500  and  costs  of  suit,  and  that  on 
payment  thereof  to  plaintiff  "defendants  shall  be  entitled 
to  have  and  receive  from  the  Bank  of  California  the  deed 
placed  with  said  bank  in  escrow  by  plaintiff  as  in  the  findings 
herein  set  forth.** 

It  seems  to  us  free  from  doubt  that  the  findings  and  judg- 
ment are  fully  sustained  by  the  evidence  and  that  respond- 
ent's view  of  the  contract  is  correct 

Appellants  contend  that  the  contract  was  a  continuing  op- 
tion which  was  renewed  as  each  payment  was  made  and  con- 
tinued until  the  next  payment.  We  cannot  agree  to  this 
interpretation  of  the  contract.  By  its  terms  the  option  was 
limited  to  sixty  d«ays,  during  which  time  the  vendees  had  the 
right  only  to  prospect  the  mine  at  a  particular  point,  but  any 
gold  taken  out  was  to  belong  to  the  vendor.  When,  however, 
the  vendees  became  satisfied,  as  they  appear  to  have  been  from 
the  results  of  the  vendor's  working  of  the  mine  during  the 
continuance  of  the  option  period,  that  they  preferred  to  work 
the  mine  for  profit  rather  than  be  confined  to  prospecting  it, 
they  changed  their  attitude  as  prospectors  and  became 
operators  and  workers  of  the  mine;  they  ceased  prospecting 
at  the  point  designated;  announced  their  intention  to  pur- 
chase; paid  the  first  installment  a  month  before  it  was  due, 
after  requiring  the  vendor  to  cease  mining  and  to  surrender 
full  possession  to  them  with  the  privilege  of  retaining  all  the 
gold  mined  by  them;  and  the  evidence  is  that  $20,000  was 
taken  out  up  to  the  time  the  second  payment  became  due. 
It  is  unreasonable  to  suppose  that  the  vendor  intended,  when 
he  surrendered  possession  to  the  vendees,  to  permit  them  to 
appropriate  all  the  gold  they  might  mine  and  yet  not  be 
obligated  to  make  the  payments  agreed  to  be  made.  Under 
such  a  construction  of  the  contract,  the  supplementary  agree- 
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ment  and  the  instmctions  as  to  the  escrow,  the  vendees  could 
have  decided  on  September  28th  not  to  take  the  mine,  and 
wiihont  making  the  second  payment  could  have  retained  the 
$20,000  taken  out.  We  do  not  think  that  the  contract  com- 
pels or  would  reasonably  warrant  such  a  construction.  The 
so-called  supplemental  agreement  refers  to  the  payments  as 
to  be  made  upon  the  ''purchase  price/'  and  it  provided  that 
if  the  vendor  failed  to  remove  the  encumbrances  by  a  stated 
time,  the  vendees  should  ''not  be  obliged  to  pay  the  said 
second  installment  .  •  •  or  any  future  installment  of  said 
purchase  price  until  the  title  to  said  described  property  and 
premises  is  absolutely  clear  of  all  encumbrances  whatsoever." 
The  implication  here  is  very  strong  that  the  vendees  would 
be  and  were  obligated  to  pay  the  installments  as  they  became 
due  if  the  title  was  made  clear.  And  they  so  acted  when  the 
second  installment  fell  due.  Of  course,  the  vendor  could  have 
made  the  improvident  contract  contended  for  by  the  vendees, 
but  we  do  not  think  he  so  intended  or  that  the  contract  made 
by  him  can  reasonably  be  so  construed.  The  "agreed  pur- 
chase price"  was  expressly  mentioned  as  $36,000,  based  upon 
a  sixty  day  option  in  which  to  prospect  the  mine,  and  the 
agreement  was  "to  sell  and  convey  the  said  Reed  mine  to 
second  party,  at  any  time  within  sixty  days  •  •  .  upon  pay- 
ments and  conditions  as  follows."  Nowhere  in  these  condi- 
tions is  any  mention  of  an  option,  but  throughout  the  contract 
the  payments  to  be  made  are  upon  the  "purchase  price." 
Before  the  sixty  days  expired  the  vendees  availed  themselves 
of  the  right  to  purchase,  and  there  is  nothing  in  the  record 
to  show  that  they  did  so  merely  as  optionees  with  a  continuing 
right  to  buy  or  not  to  buy  as  they  might  elect.  Their  entire 
conduct,  as  well  as  that  of  the  vendor,  shows  that  they  were 
acting  as  purchasers. 

Appellants  speak  of  the  contract  as  unilateral,  and  for  that 
reason  not  binding  upon  them  to  purchase.  It  does  not  fol- 
low that  because  plaintiff  alone  executed  the  contract  it  is  not 
binding  upon  defendants.  If  the  contract  was  an  agreement 
to  sell  and  not  a  mere  option,  as  we  think  is  true,  and  de- 
fendants went  into  possession  and  made  payments  under  it, 
such  acts  were  a  sufficient  acceptance  of  its  terms  and  de- 
fendants became  bound  by  it.  (Benson  v.  ShotwM,  87  Cal. 
49,  53,  [25  Fac.  249]*)     Besides^  defendants  signed  the  so- 


150  Reed  v.  Hioket.  [13  Gal.  App. 

called  supplemental  agreement,  i.  e.,  defendant  Hiekey  signed 
it  for  defendants,  whicii  evidenced  a  further  acceptance  of  the 
contract  of  April  29th.  Appellants  cite  Gordon  v.  Swan,  43 
Cal.  564,  as  decisive  of  their  contention.  We  do  not  so  under- 
stand fhat  case.  The  contract  there  was  for  the  sale  of  the 
entire  stock  of  a  corporation  to  defendants.  The  contract 
recited  that  the  corporation  was  the  owner  of  a  vein  of  copper 
ore ;  that  the  first  parties  were  desirous  of  selling  their  respec^ 
tive  shares;  that  the  parties  of  the  second  part  (defendants) 
were  '^  desirous  of  making  improvements  on  the  said  mine, 
and  erecting  smelting  works  for  the  purpose  of  reducing  the 
ores  of  said  mine,  and  of  eventually  making  a  purchase  of 
the  shares  of  stock  of  the  parties  of  the  first  part  and  of 
the  mine,  if  the  tests  which  they  shall  cause  to  be  made  prove 
satisfactory."  The  purchasers  were  to  pay  $50,000  at  the 
end  of  six  months  from  the  date  of  the  agreement  and  pos- 
session given  and  similarly  two  further  payments  of  $50,000 
at  intervals  of  six  months,  failing  in  which  they  were  to  for- 
feit their  improvements  made  in  and  about  the  mine,  and 
thereupon  first  parties  were  to  take  peaceable  x>ossession.  The 
court  said:  ''It  cannot  be  claimed  that  it  was  the  true  import 
of  the  contract  that  this  large  sum  of  money  was  to  be  paid 
for  a  brief  possession  of  the  mine,  or  for  the  privilege  of 
erecting  furnaces  and  testing  the  value  of  the  ore.  ...  It 
seems  to  be  clear,  from  the  terms  of  the  instrument,  that  the 
purchase  should  be  at  defendants'  option.  It  recites  that  the 
defendants  are  desirous  'of  eventually  making  a  purchase  of 
the  shares  of  stock  .  .  .  and  of  the  mine,  if  the  tests  which 
they  shall  cause  to  he  made  prove  satisfactory.'  "  In  that 
case  the  defendants  had  a  comparatively  brief  time  in  which 
to  make  a  large  outlay  of  money  for  the  purpose  of  testing 
the  mine,  and  their  only  right  was  to  go  into  possession  for 
that  purpose.  It  was  not  possible  in  this  character  of  mine 
to  do  this  at  a  profit  or  to  work  the  mine  for  profit.  Had 
they  made  their  test  and  at  the  end  of  six  months  informed 
the  vendors  of  their  intention  to  purchase  and  had  paid  the 
first  installment  of  $50,000,  we  would  have  had  a  case  some- 
what similar  to  the  present  one  and  the  conclusion  of  the 
court  might  have  been  different. 

Some   suggestion  is  made  by   defendants  that  because  of 
their  breach  of  the  contract  they  could  not  have  enforced  its 
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specific  performance,  and  hence  its  mutuality  was  destroyed. 
We  see  no  merit  in  this  contention.  Mutuality  of  contract 
does  not  require  the  same  remedies  under  it.  Defendants 
could  not  by  their  depriving  themselves  of  the  right  to  specific 
performance  take  from  plaintiff  his  right  to  recover  the  un- 
paid amounts  due  under  the  contract.  Where  both  are  bound 
by  the  agreement  either  may  pursue  such  remedies,  for  its 
enforcement  as  are  open  to  him  and  these  need  not  be  identi- 
cal. Nor  was  plaintiff  confined  to  his  remedy  of  repossa^ing 
himself  of  his  mine  upon  defendants'  breach  and  after  de- 
fendants may  have  extracted  a  large  quantity  of  gold  from  it 
to  its  possible  exhaustion.  {Wilcoxson  v.  Stitt,  65  Cal.  596, 
[52  Am.  Rep.  310,  4  Pac.  629] ;  Brickell  v.  Atlas  Assur.  Co., 
10  CaL  App.  17,  [101  Pac.  16].) 

Some  alleged  errors  of  law  are  called  to  our  attention,  but 
defend-ants  say  in  their  brief  that  ''a  decision  on  them  favor- 
able to  appellants  would  be  of  but  little  avail  should  the 
court  hold  against  appellants  as  to  the  construction  of  the 
agreement,  for  if  it  is  held  that  the  contract  evidenced  a 
promise  to  pay  the  balance  of  $19,500,  such  decision  will  end 
the  case."  For  this  reason  ''appellants  do  not  seriously  urge 
the  objections.*' 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  29,  1910,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  oourt 
on  May  26,  1910. 
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[CSt.  No.  719.    Third  AppeBata  Disiriet— April  1,  1910.] 

PRANK  CHIAPULLO,  hy  His  Guardian  ad  Litem,  AN- 
TONIO CHIAPULLO.  Eespondcnt,  v.  MOSES 
SCHWAB,  AppeUant 

Appeal — ^Dismissal — Failxtbs  to  Vnm  TaANscuPT — ^Nonappsabancs  of 
Appellant — Pbssumption — ^Vxxatioub  Appeal  tob  Delay — ^Dam- 
ages.— ^Upon  a  motion  to  disimsB  aa  appeal  for  failure  to  file  the 
transcript  within  the  time  limited,  and  for  damagea  for  a  Tezations 
appeal  for  delay,  where,  after  the  service  of  the  appellant  with  no- 
tice of  the  motion,  the  appellant  fails  to  respond,  and  no  exense 
appears  for  the  delaj,  it  must  be  assumed  that  the  purpose  of  the 
appeal  was  as  stated  in  the  motion  of  respondent,  and  the  appeal 
will  be  dismissed,  with  damages  assessed  against  the  appellants 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Yuba  County.  Eugene  P.  McDaniel, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Brittan  &  Raish,  for  Appellant. 

W.  H.  Carlin,  for  Respondent. 

BURNETT,  J. — This  is  a  motion  to  dismiss  the  appeal  on 
the  ground  ''that  more  than  forty  days  have  elapsed  since  the 
taking  of  said  appeal  and  no  transcript  on  appeal  has  been 
prepared,  served  or  filed,"  and  respondent  also  asks  the 
court  to  assess  damages  for  the  ''taking  of  a  vexatious  appeal 
for  delay."  The  notice  of  appeal  was  given  and  filed  on 
January  13,  1910,  and  an  undertaking  was  filed  on  the  same 
day.  Nothing  further  seems  to  have  been  done  in  the  prose- 
cution of  the  appeal  and  no  excuse  is  offered  for  the  delay. 
The  notice  of  the  motion  to  dismiss  was  given  on  March  6th 
and  appellant  did  not  appear  at  the  hearing.  Under  the  cir- 
cumstances we  must  assume  that  the  purpose  of  appellant 
in  taking  the  appeal  was  as  stated  by  respondent. 

The  appeal  is  therefore  dismissed,  with  damages  against 
appellant  assessed  at  $30. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CSy.  No.  848.    Second  Appellate  District. — April  2,  1910.] 

JOHN  H.  McGOWAN,  Petitioner,  v.  THE  SUPBEIOB 
COURT  OP  THE  STATE  OP  CALIPORNIA,  County  of 
Los  Angeles,  W.  P.  JAMES,  Judge  of  said  Superior 
Court,  and  H.  A.  PIERCE,  Justice  of  the  Peace,  in  and 
for  Los  Angeles  Township,  etc..  Respondents. 

WkrP  OF  RXVIBW^^UBISDICTION  OF  SUPKBIOB  COUKT  TO  DISMISS  AFPEAIi 

ROM  Justice's  Ck)UBfr — ^Ebronbous  Action. — ^A  writ  of  review  wiU 
not  lie  to  annul  the  action  of  the  toperior  court  in  dismiesing  an 
appeal  from  the  justice's  eonrt  taken  thereto  on  questions  of  law 
and  fact,  however  erroneous  and  arbitrary  the  action  maj  be^  since 
the  superior  court  has  jurisdiction  as  fully  to  hear  and  determine 
a  motion  to  dismiss  the  appeal  as  it  has  to  determine  the  cause 
upon  its  merits. 

APPLICATION  for  writ  of  review  to  annul  an  order  of  the 
Superior  Court  of  Los  Angeles  County,  dismissing  an  appeal 
taken  from  the  justice's  court  thereto  on  questions  of  law 
and  facta.    W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 
Hanson,  Hackler  &  Heath,  for  Petitioner. 

THE  COURT. — ^Assuming  that  the  matters  and  facts  set 
forth  in  the  petition  disclose  arbitrary  action  on  the  part  of 
the  superior  court  in  dismissing  an  appeal  regularly  taken 
from  a  justice's  court  upon  questions  of  both  law  and  fact, 
and  which  appeal  was  then  pending  in  said  superior  court, 
by  which  order  it  divested  itself  of  jurisdiction  and  prevented 
appellant  from  having  a  hearing  of  suoh  cause  upon  its 
merits,  we  are  then  confronted  with  the  precise  question 
involved  in  Buckley  v.  Superior  Court,  96  CaL  119,  [31  Pac. 
8],  wherein  our  supreme  court  has  said,  referring  to  the 
superior  court,  ''it  has  jurisdiction  to  hear  a  motion  to  dis- 
miss the  appeal  as  fully  as  it  has  jurisdiction  to  hear  and 
determine  the  cause  upon  its  merits;  and  to  erroneously  dis- 
miss the  appeal  is  no  more  jurisdictional  than  to  erroneously 
decide  the  merits  of  the  cause."  While  we  are  much  im- 
pressed with  the  reasoning  employed  in  the  former  case  of 
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Hall  T.  Superior  Court,  68  Cal.  25,  [8  Pac.  509],  wherein 
it  is  said,  'Hhat  court  [the  superior  court]  can  neither  give 
to  itself  jurisdiction  by  holding  an  insufficient  undertaking 
sufficient,  nor  divest  itself  of  jurisdiction  by  holding  a  suffi- 
cient bond  insufficient,"  nevertheless,  we  feel  ourselves  bound 
by  the  subsequent  ruling  in  Buckley  v.  Superior  Court,  supra, 
which,  while  the  opinion  of  a  divided  court,  has  never  as  yet 
been  directly  overruled  or  modified. 

Adopting,  then,  as  we  feel  ourselves  bound  to  do  under  the 
circumstances,  the  rule  laid  down  in  the  later  case,  this  appli- 
cation must  be  denied. 

Application  for  writ  denied. 


[dr.  No.  684.    Third  Appellate  DiBtrict.— April  6,  1910.] 

T.  M.  BUENS,  Bespondent,  v.  PRANK  J,  CASEY,  Appel- 

lant. 

Stbext  Imfbovxmsnt — ^Dbcbxb  Fobxolosino  Libn — Appeal — Absence 
OF  EvmsNCB — ^Untenable  Objections  to  Description  in  Besolu- 
TiON — ^ArFiBMANOB.^Upon  appeal  from  a  decree  foreclosing  the 
lien  of  a  street  asBessment  upon  plaintiff's  propertj  for  a  street 
improvement  under  the  Vrooman  act,  taken  without  a  bill  of  excep- 
tions or  the  eyidence  in  anj  form,  it  is  held  that  the  objections 
of  appellant  to  the  insuificiencj  of  the  description  of  the  work  in 
the  resolution  of  intention  are  without  substantial  merit,  and  that 
the  judgment  must  be  affirmed. 

Id. — Obnsbal  Bulb  as  to  Special  Pboceedinos  in  Invituic — Strict 
CoNsisnaiiON — Street  Pbogbedings — ^Practical  Absurdity  not 
Bequibed. — ^Although,  as  a  general  rule,  special  proceedings  for  the 
assessment  and  taxation  of  propertj  for  special  purposes  are  in 
invitum,  and  must  be  strictlj  followed,  jet  the  laws  authorizing 
assessments  for  street  improvements  and  other  improvements  nec- 
essarj  to  the  welfare  of  the  communitj  are  not  supposed  to  be  so 
strictlj  construed  as  to  render  them  practicallj  nonsensieal  and 
nugatorj. 

Id. — Substantial  Compliange  with  Street  Law — ^Propeb  Notice. — ^A 
substantial  compliance  with  the  provisions  of  the  street  law  ought 
to  be  all  that  should  be  required,  where  propertj  owners  have  been 
given  such  notice^  in  form  required  bj  law,  of  the  proposed  im* 
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proTement  as  will  put  tbem  in  possession  of  fairlj  aeeurate  knowl- 
edge of  the  character  and  extent  of  the  work  to  be  done,  and  of 
A  reasonable  approximation  of  the  detailed  and  total  cost  of  the 
improvement. 

Id. — Failueb  to  Obsesvx  Immaterial  Technical  Requirements — As- 
ssssMXNT  not  INVALIDATED. — In  such  cass,  no  assessment  ought  to 
be  nullified,  and  the  contractor  forced  to  suffer  a  heavj  loss,  or 
perhaps  made  a  bankrupt,  merely  because  of  the  omission  of  the 
authorities  to  observe  some  immaterial  technical  requirements  of 
the  law  authorising  the  work. 

lo. — Foundation  iob  Curbs,  Quttebs,  ito. — SpEcincATioNs — ^"Tampino 
Earth" — Discretion  or  Superintendent — "Selected  Earth" — 
''CRUSHED  Bock." — A  specification  that  the  foundation  for  the  curbs, 
gutters  and  round  corners  shall  be  laid  bj  "tamping  the  earth"  upon 
which  thej  are  to  rest  is  clear  and  definite;  but  a  discretion  in  the 
superintendent  of  streets  to  determine,  as  the  result  of  digging, 
whether  "selected  earth  material"  or  "crushed  rock"  shall  be  nec- 
essary is  reasonable,  and  cannot  invalidate  the  assessment. 

Id. — Absence  or  Evidence  upon  Appeal— DirrxRXNCX  in  Cost  not 
Shown. — There  being  no  evidence  upon  appeal  as  to  the  difference 
in  the  cost  of  obtaining  "selected  earth  material"  and  "crushed  rock," 
and  such  difference  being  a  question  of  fact  according  to  the  cir- 
cum stances  under  which  either  is  obtainable,  there  is  no  basis  upon 
which  the  judgment  can  be  reversed  on  account  of  the  discretion 
vested  in  the  street  superintendent. 

Id. — Question  not  Predeterminable  bt  Citt  Council. — ^The  question 
whether  the  earth  in  which  the  foundations  of  the  gutters,  curbs  and 
round  comers  are  to  be  laid  was  naturallj  of  sufficient  compactness 
and  strength  to  be  suitable  for  that  purpose,  or  whether  "selected 
earth  material"  or  "crushed  rock"  would  be  required,  could  not  be 
determined  bj  an  inspection  of  the  surface,  and  was  not  there- 
fore subject  to  predetermination  bj  the  cit7  council. 

Id. — Even  Subtace  or  Street — ^Usb  or  "Suitable"  Earth  Material. — 
A  specification  requiring  the  contractor  to  bring  the  surface  of  the 
street  to  a  smooth  and  even  grade  bj  the  use  of  "suitable"  earth 
material  is  not  subject  to  just  criticism  hj  the  use  of  the  word 
'^suitable."  If  that  word  were  omitted,  it  would  be  implied  in  the 
obligation  imposed  upon  the  contractor,  and  it  Is  not  made  less 
certain  by  inserting  that  word. 

Id. — ^Alternatives  in  Macadam  and  Concrete — Materials  por 
Crushed  Bock — Question  or  Fact — ^DirrERENCE  in  C6st. — There 
being  nothing  in  the  record  to  show  anj  difference  in  the  cost 
between  the  materials  of  cobbles,  trap  and  basalt,  out  of  which  the 
macadam  and  concrete  maj  be  constructed,  this  court  cannot  take 
judicial  notice  of  anj  difference  in  the  cost  of  such  materials,  the 
onlj  differenee  being  a  question  of  faet  as  to  wkiek  might  be  more 
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readU/  accessible  or  procurable  than  the  others  in  saAeient  qoaatitj 
to  do  the  work. 

Id. — ^Location  of  Congbxti  Catch-basin — ^Dxtermination  bt  Citt 
SuavKTOR — Cost  not  ArFEcrsD. — The  fact  that  the  location  of  a 
concrete  catch'basin  to  be  constructed  bj  the  contractor  was  to  be 
determined  bj  the  citj  survejor  is  not  material,  where  the  construc- 
tion of  the  catch-basin  is  minutelj  described,  and  it  does  not  ap- 
pear that  its  location  at  anj  particular  point  would  increase  or 
diminish  the  cost  of  its  construction. 

Id. — ^LiNss  AND  Location  of  Cxtbbs  and  Gutters  not  SPEaniD — ^Mat- 
Txa  OF  CoicicoN  Knowledge. — The  fact  that  the  lines  and  loca- 
tions of  the  curbs  and  gutters  are  not  specified  does  not  render 
them  uncertain.  It  is  matter  of  common  knowledge  that  curbs 
must  be  placed  at  one  of  the  edges  of  a  street,  and  that  thej 
form  the  inner  side  of  a  gutter. 

lb. — ^DiscBxnoN  OF  Oontbactoe  as  to  Method  of  Mizino  Cement — 
Use  or  Hand  ob  Machine. — ^Where  the  standard  of  concrete  is 
the  same,  the  discretion  given  to  the  contractor  to  construct  it  bj 
hand  or  bj  machine  simply  gives  him  discretion  as  to  the  method 
of  laying  the  concrete  of  that  standard. 

Id. — Invalid  Power  Conferred  upon  Citt  Surtetor — ^Powsb  of  Ad- 
judication Unexercised  or  Attempted. — The  judicial  power 
conferred  upon  the  city  surveyor  to  make  a  final  adjudication  of 
any  misunderstanding  or  dispute  as  to  the  interpretation  of  the 
contract  is  invalid  and  void;  but  it  is  harmless  where  there  was 
no  attempt  at  the  exercise  of  such  power  and  no  occasion  arose 
calling  for  its  exercise. 

Id. — ^Validitt  of  Discretion  Conferred. — The  validity  or  invalidity 
of  power  or  discretion  conferred  upon  the  county  surveyor  or  the 
superintendent  of  public  streets  depends  upon  its  nature.  The 
giving  of  discretion  to  some  person  as  to  matters  of  detail  in 
construction  is  inevitable  in  every  street  improvement,  if  no  power 
is   improperly   delegated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    C.  N.  Post,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Shinn,  C.  Q.  Shinn,  and  Carl  L.  Shinn,  for  Appel- 
lant. 

White,  Miller  &  McLaughlin,  far  Respondent 

HART,  J. — This  is  a  suit  for  the  foreclosure  of  a  lien  aris- 
ing upon  an  assessment  of  the  property  of  the  appellant, 
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situated  in  the  city  of  Sacramento,  for  the  improTement  of 
the  street  upon  which  said  property  abuts. 

A  decree  foreclosing  said  lien  and  authorizing  the  sale  of 
said  property  for  the  satisfaction  of  the  said  assessment, 
costs,  etc.,  was  entered,  and  this  appeal  is  brought  here  by  the 
defendant,  Casey,  from  the  judgment,  unaccompanied  either 
by  a  bill  of  exceptions  or  the  evidence  in  any  form. 

The  legality  of  the  assessment  is  challenged  upon  the  al- 
leged ground  that  the  board  of  trustees  of  the  city  of  Sacra- 
mento never  acquired  jurisdiction  to  order  the  work  to  be 
done.  This  contention  is  founded  upon  an  alleged  insufl- 
cient  description  in  the  resolution  of  intention  of  the  pro- 
posed improvement — ^that  is,  that  with  regard  to  the  descrip- 
tion of  the  work  to  be  done,  there  were  material  defects  in 
the  specifications,  which  were  made  a  part  of  the  resolution 
of  intention. 

Section  3  of  the  so-called  ''Yrooman  street  law"  (Stats. 
1905,  p.  64}  provides:  "Before  ordering  any  work  done  or 
improvement  made  which  is  authorized  by  section  2  of  this 
act,  the  city  council  shall  pass  a  resolution  of  intention  so  to 
do  and  describing  the  work/' 

The  following  are  the  alleged  fatal  defects  in  the  specifica- 
tions upon  which  we  are  asked  to  render  a  judgment  invali- 
dating the  assessment : 

1.  ''Curbs,  gutters  and  round  comers  are  to  be  oonstruoted 
of  concrete  in  accordance  with  plans  attached,  and  in  the 
following  manner:  A  proper  foundation  shall  be  prepared 
by  thoroughly  tamping  the  earth  upon  which  they  are  to 
rest,  and  if  necessary,  in  soft  or  yielding  ground,  crushed 
rock  or  selected  earth  material  shall  be  deposited  upon  the 
foundation  and  thoroughly  compacted." 

2.  ''The  street  shall  be  brought  to  a  smooth  and  even  sur- 
face conforming  to  the  required  cross-section  of  the  sub- 
grade  by  excavating  all  places  above  grade  and  filling  the 
depression  with  suitable  earth  material." 

3.  "The  crushed  rock  shall  be  of  the  harder  quality  of 
cobbles,  basalt  or  trap,  free  from  loam,  clay  or  shale." 

4.  "The  rock  used  in  concrete  must  be  of  the  harder  qual- 
ity of  cobbles,  basalt  or  trap,  free  from  loam,  clay  or  shale 
or  other  inferior  materiaL" 
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5.  "A  concrete  catch-basin  not  exceeding  five  (5)  feet  in 
depth  will  be  constructed  at  a  point  to  be  designated  by  the 
city  surveyor." 

6.  "If  the  mixing  is  done  by  hand,  the  sand  and  cement 
must  be  carefully  measured  and  thoroughly  mixed  while  dry 
upon  a  tight  platform,  after  which  sufficient  water  applied 
in  a  spray  will  be  added  during  subsequent  mixing  to  con- 
vert it  into  a  uniform  stiff  mortar.  Then  to  the  required 
amount  of  broken  rock  evenly  spread  upon  a  platform  and 
thoroughly  drenched  with  water,  the  mortar  shall  be  added  and 
the  whole  mass  turned  over  at  least  three  (3)  times  with 
shovels  when  every  piece  of  rock  shall  be  completely  coated 
with  mortar. 

"If  a  machine  is  used  for  mixing,  it  must  be  of  a  standard 
and  approved  type  and  the  concrete  so  mixed  shall  be  at 
least  equivalent  to  that  mixed  by  hand  as  above  described.'' 

The  general  objection  to  all  those  parts  of  the  specifications 
complained  of  here  is  that  they  are  so  indefinite  and  uncertain 
in  certain  particulars  that  they  necessarily  vest  in  the  super- 
intendent of  streets  an  inordinate  and  unwarranted  amount 
of  discretion  as  to  the  character  or  nature  of  certain  materials 
with  which  the  street  was  to  be  improved,  as  well  as  to  the 
manner  in  which  portions  of  the  work  were  to  be  done. 

It  is  just  as  well  in  the  beginning  to  declare  it  to  be  our 
judgment  that  not  a  single  one  of  the  objections  to  the  assess- 
ment urged  here  possesses  substantial  merit. 

It  is,  of  course,  well  settled  and  well  understood  that  pro- 
ceedings leading  to  the  assessment  and  taxation  of  property 
for  special  purposes,  as  contradistinguished  from  those  gen- 
eral burdens  necessarily  imposed  alike  upon  all  property  for 
the  support  of  state  and  municipal  governments,  are  in  in- 
vitum,  and,  in  order  to  validate  a  tax  imposed  for  special 
purposes,  the  law  authorizing  such  proceedings  must  be 
strictly  followed.  But  the  laws  authorizing  assessments  for 
special  purposes — for  the  improvement  of  streets,  building 
of  sidewalks  and  sewers  and  other  like  improvements  necessary 
to  the  comfort  and  welfare  of  inhabitants  of  local  conmiunities 
— are  not  supposed  to  be  so  "strictly"  construed  as  to  render 
them,  practically,  nonsensical  and  nugatory.  A  substantial 
compliance  with  their  provisions  ought  to  be  all  that  should  be 
required,  by  which  we  are  to  be  understood  as  meaning  that, 
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where  property  ownen  and  bidders  for  the  work  have  been 
given  such  notice,  in  form  required  by  law,  of  the  proposed  im- 
provement as  will  put  them  in  possession  of  fairly  accurate 
knowledge  of  the  character  and  extent  of  the  work  to  be  done 
and  of  a  reasonable  approximation  of  the  detailed  and  total 
cost  of  the  improvement,  and  the  work  has  been  well  per- 
formed, then  in  that  case  no  assessment  ought  to  be  nullified 
and  the  contractor  thus  forced  to  suffer  a  heavy  loss,  or  per- 
haps made  a  bankrupt,  merely  because  of  the  omission  by  the 
authorities  to  observe  some  immaterial  technical  requirements 
of  the  law  by  whose  provisions  alone  the  work  is  autiiorized. 

The  specific  criticism  involved  in  the  first  objection  here 
is  that  there  is  delegated  by  the  board  of  trustees  to  the  super- 
intendent of  streets  the  power  of  determining  what  should 
constitute  a  ''proper  foundation"  for  the  curb,  gutters  and 
round  comers,  and  further,  that  that  official  is  also  invested 
with  the  discretion  of  deciding  whether  there  should  be  used 
in  the  preparation  of  said  foundation  ''crushed  rock"  or 
"selected  earth  material"  The  contention  is  that  the  street 
superintendent  was  thus  given  power,  by  the  exercise  of 
which  he  waa  able  to  increase  or  diminish  the  cost  of  the 
work  at  his  will. 

We  do  not  so  read  that  portion  of  the  specifications  objected 
to.  It  is  first  therein  specifically  provided  how  and  in  what 
manner  such  foundation  should  be  prepared  in  order  to  con- 
stitute it  the  "proper  foundation"  contemplated  and  pro- 
vided for  by  said  portion  of  the  specifications.  As  seen,  the 
lang:uage  is:  "A  proper  foundation  shall  be  prepared  by 
tamping  the  earth  upon  which  they  (curbs,  gutters  and  round 
comers)  are  to  rest/'  etc.,  and  thus  far  the  description  of  the 
work  to  be  performed  is  about  aa  definite  and  specific  as  lan- 
guage could  make  it.  liVliat  clearer  terms  in  the  English 
language  could  be  employed  to  prescribe  to  the  contractor  the 
absolute  duty  of  so  tamping  and  thus  hardening  the  earth  as 
to  make  the  foundation  stable  and  durable  t  And  that  is  all 
that  that  part  of  the  specifications  called  for,  and  we  do  not 
see  that  it  oould  have  called  for  either  less  or  more.  As  to 
the  second  point  under  the  first  objection,  that  to  the  street 
superintendent  unauthorized  power,  fatal  to  the  assessment, 
was  delegated  by  committing  to  his  judgment  or  volition  the 
determination  whetheTi  according  as  he  found  the  condition 
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of  the  earth,  '^crashed  rock"  or  ''selected  earth  material" 
should  be  used  in  the  preparation  of  the  foundation,  one  an- 
swer is,  end  we  think  it  is  conclusive,  that,  the  evidence  not 
having  been  brought  up,  there  is  no  showing  here  that  there 
was  any  material  difference  in  the  cost  between  the  two  kinds 
of  materials  from  which  the  superintendent  was  authorized 
to  exercise  a  selection.  Besides,  we  think  that,  in  any  event, 
it  was  not  only  a  reasonable,  but  a  necessary,  discretion  to 
vest  in  the  street  superintendent.  To  determine  whether  the 
ground  or  earth  upon  which  the  foundation  was  to  be  laid  was 
"soft  or  yielding,"  required  investigation,  as  by  digging  into 
the  soil  a  sufficient  depth  to  ascertain  whether  it  was  naturally 
"soft  or  yielding,"  thus  requiring  crushed  rock,  or  selected 
earth  material,  according  as  to  the  degree  or  extent  of  that 
quality  it  possessed,  or  whether  it  was  naturally  sufficiently 
compact  in  itself  to  require  neither  crushed  rock  nor  selected 
earth  material. 

In  McCcUeb  v.  Dreyfus,  156  Cal.  204,  [103  Pao.  924]— the 
latest  expression  of  the  supreme  court  involving  an  interpre- 
tation of  the  provisions  of  our  street  law — ^it  is  said: 

"In  awarding  a  contract  for  street  work  it  is  quite  ap- 
parent, since  the  surface  of  the  ground  is  exposed,  that  there 
may  be  an  accurate  predetermination  of  the  amount  and  char- 
acter of  material  to  be  used.  It  is  unnecessary,  therefore,  to 
delegate  any  discretion  in  this  matter  to  the  street  superin- 
tendent. Such  was  the  condition  in  Ferine  etc.  Co,  v.  City  of 
Pasadena,  116  Cal.  6,  [47  Pac.  777],  (a  street  work  case), 
where  the  specifications  required  that  'the  contractor  shall 
put  in  such  extra  concrete  as  the  superintendent  of  streets 
and  the  city  engineer  may  require,  and  in  such  places  and  in 
such  form  as  they  may  designate.'  It  was  easily  susceptible 
of  predetermination  upon  the  part  of  the  council  whether 
any  extra  concrete  was  required  at  all,  and,  if  so,  the  quan- 
tity and  the  place  of  use.  This  delegation,  therefore,  was 
held  to  be  unreasonable.  But  where,  as  here,  the  work  is  the 
construction  of  a  sewer,  involving,  first  the  digging  of  the 
trench,  and,  second,  the  plaxiing  of  the  sewer  upon  a  durable 
foundation,  it  is  apparent  that  but  one  of  three  courses  can 
be  pursued  in  the  letting  of  the  contract."  The  court  then 
proceeds  to  point  out  three  different  methods  by  which  a  con- 
tract for  the  building  of  a  sewer  may  be  let,  and  showing  that 
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the  better  course  for  the  owners  of  property  affected  by  the 
assessment  is  that  objected  to  in  that  case,  where  the  chal- 
lenged specifications  read:  ''If,  in  the  judgment  of  the  city 
engineer,  it  shall  be  necessary  to  form  any  portion  of  said 
foundation  [of  the  sewer]  of  concrete,  said  concrete  shall  be 
paid  for  as  extra  work  at  the  price  per  cubic  yard  mentioned 
in  the  contract.''  The  court  further  said  in  that  case,  and 
it  is  equally  true  as  to  the  objection  we  are  considering  here : 
''Indisputably,  the  determination  as  to  whether  or  not  a  con- 
crete foundation  would  be  necessary  must  be  vested  in  some 
one.  Indisputably,  also,  the  proper  person  to  determine  this 
was  not  the  contractor,  but  the  street  superintendent  or  city 
engineer." 

As  stated,  and  as  is  plainly  obvious,  the  question  whether  the 
earth  upon  and  in  which  the  foundation  for  the  gutters,  curbs 
and  round  corners  was  to  be  laid  was  naturally  of  sufficient 
compactneas  and  strength  to  be  suitable  for  that  purpose  was 
not  one  which  could,  upon  a  mere  inspection  of  the  surface, 
be  determined,  and  was  not,  therefore,  subject  to  predeter- 
mination by  the  city  council. 

There  is  a  wide  distinction  between  the  case  here  and  the 
ease  of  BoUon  v.  QiUeran,  105  Cal.  250,  [45  Am.  St.  Rep.  33, 
38  Pac.  881] .  In  the  latter  case  the  contract  expressly  vested 
in  the  street  superintendent  the  power  of  authorizing,  for  the 
construction  of  a  "five-foot  brick  sewer,''  payment  at  the  rate 
of  either  $9.83  per  lineal  foot  or  $12.78  per  lineal  foot,  ac- 
cording ss  that  official  might  determine  what  the  nature  of 
the  foundation  should  be.  Readily  it  is  thus  to  be  noticed 
that  the  governing  board  in  that  ease  conferred  upon  the 
saperintendent  of  streets  discretionary  power  which  enabled 
him  to  exercise  his  own  volition  with  regard  to  the  cost  of  the 
impit)vement.  Manifestly,  the  board  exceeded  its  authority 
when  so  delegating  to  the  street  superintendent  such  power, 
and  the  assessment  was,  of  course,  held  to  be  void  by  reason 
thereof.  In  the  case  here  there  is  absolutely  nothing  in  the 
specifications  which,  in  express  terms,  authorizes  the  street 
superintendent  to  either  increase  or  decrease  the  price  for 
laying  the  foundation  for  the  curbs,  gutters,  etc.,  nor,  as  we 
have  before  stated,  is  there  anything  on  the  face  of  the  con- 
tract itself  dealing  with  gutters,  curbs,  etc.,  from  which  it  can 
be  said  that  the  preparation  of  the  foundation  would  cost 
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more  by  the  use  of  crushed  rock  for  that  purpose  than  by  the 
use  of  "selected  earth  material,"  or  vice  versa.  Whether 
there  would  be  any  material  difference  between  the  cost  of  one 
and  that  of  the  other  would  largely  depend,  it  seems  to  us, 
upon  conditions  existing  with  respect  to  the  accessibility  of 
either  the  one  or  other  of  these  materials.  It  is  safe  to  say 
that  it  is  known,  as  an  abstract  proposition  within  the  scope 
of  common  knowledge,  that  crushed  rock  would  be  much 
more  expensive  than  ordinary  earth  material  for  use  in  the 
preparation  of  a  foundation  for  curbs,  etc.  But  by  the 
phrase  ''selected  earth  material"  we  understand  is  meant  that 
that  quality  of  earth  must  be  used  which  would  as  well  serve 
the  purposes  of  a  foundation  as  would  crushed  rock,  and  the 
difSculty  in  the  way  of  a  predetermination  of  the  difference 
in  the  cost  between  the  two  materials,  if  any,  would  be  the 
expense,  first,  incident  to  discovering  and  selecting  the  earth 
material  which  would  meet  the  test  under  that  description, 
then  the  price  to  be  paid  for  it,  if  it  had  to  be  purchased, 
and,  furthermore,  if  the  points  at  which  such  material  was 
procurable  were  remotely  situated  from  the  point  at  which 
it  was  to  be  used  for  the  foundation,  what  would  be  the  ex- 
pense of  transporting  it  to  said  last-mentioned  point. 

In  Lambert  v.  Marcuse,  137  Cal.  47,  [69  Pac.  620],  where 
the  specifications  called  for  the  construction  of  a  stone  and 
grouted  gutters  from  rock  of  either  of  two  classes,  as  classi- 
fied by  the  ordinance  authorizing  the  work,  designated  as 
*' class  A"  and  "class  B,"  and  where  the  claim  was  that  thus 
an  unwarranted  discretion  was  vested  in  the  street  superin- 
tendent to  use  the  rock  of  either  class,  it  is  said:  "The  option 
was  given  to  the  contractor  to  use  either  class  A  or  class 
B  rock.  The  material  to  be  used  was  macadamizing  rock, 
and  the  difference  between  the  two  classes  was  not  in  the  ma- 
terial, but  in  the  density,  or  hardness,  of  the  rock.  But 
whether  there  was  any  difference  in  the  cost  does  not  appear, 
and  we  cannot  say,  as  a  matter  of  law,  that  there  was  any  such 
difference.  The  difference  in  the  eost  may,  by  reason  of  the 
situation  of  the  rock  in  place,  or  the  cost  of  quarrying  of  the 
two  kinds,  be  practically  equalized,  so  that  it  would  become 
a  matter  of  indifference  to  everybody  concerned  which  dasa 
was  used." 
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The  foregoing  language  has  peculiar  applioation  to  the  por- 
tion of  the  specifications  now  under  review,  for,  as  we  have 
tried  to  show,  if,  abstractly,  it  may  be  said  that  crushed  rock 
is  more  expensive  than  selected  earth  material,  the  use  of  the 
latter  might,  for  reasons  which  we  have  suggested,  and  per- 
haps others  which  have  not  occurred  to  us,  be  as  expensive  and 
therefore  cost  as  much  as  crushed  rock,  and  thus  the  differ- 
ence in  the  expense  of  the  two  materials  at  least  approxi- 
mately equalized  so  that  there  would  be  no  material  difference 
in  the  cost  between  the  two.  At  any  rate,  we  cannot  say,  as 
a  matter  of  law  or  as  a  matter  of  fact,  in  the  absence  of  an 
affirmative  showing  that  there  was  any  material  difference 
between  the  cost  of  crushed  rock  and  that  of  ''selected  earth 
material,"  that  any  such  difference  existed  or  would  exist 

The  objection  that  the  provision  requiring  that  the  street 
shall  be  brought  to  a  smooth  and  even  surface  by  ''  •••  ex- 
cavating the  places  above  grade  and  filling  the  depressions 
with  suitable  earth  material"  is  mortally  uncertain,  is  too 
hypercritical  to  merit  extended  notice.  The  vice  of  that  por- 
tion of  the  specifications,  it  is  said,  is  in  the  use  of  the  lan- 
guage we  have  italicized,  and  it  is  contended  that  thereby  the 
street  superintendent  is  given  such  unauthorized  and  danger- 
ous power  as  to  enable  him  to  cause  the  cost  to  exceed  that 
provided  for  by  the  resolution.  A  provision  that  the  depres- 
sions should  be  filled  with  ''earth  material"  would  probably 
have  attracted  no  comment  or  excited  no  criticism  by  appel- 
lant, as  it  would  have  been  sufficient  to  describe  the  msr 
terial  to  be  used  with  substantial  and  satisfactory  accuracy. 
Under  such  a  description  it  certainly  could  not  be  said  that 
anything  less  than  mitable  earth  material  was  intended  to  be 
used.  We  are,  therefore,  unable  to  discern  how  or  in  what 
way  the  provision  is  made  any  less  certain  by  the  addition 
of  the  word  "suitable." 

What  we  have  said  with  regard  to  the  objection  first  con- 
sidered applies  with  equal  pertinency  and  force  to  the  third 
and  fourth  points  stated  in  the  order  in  which  we  have  here 
presented  them.  We  cannot  talce  judicial  notice  of  the  fact, 
if  it  be  a  fact,  that  there  is  any  difference  in  the  cost  of  the 
three  several  kinds  of  material  out  of  which  the  crushed  rock 
for  the  macadam  and  the  rock  used  in  concrete  were  to  be 
formefl.    In  fact,  it  would  seem  that  there  could  in  fact  be 
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no  material  difference  in  the  cost  between  cobbles,  trap  and 
basalt,  except  possibly  in  the  fact  that  the  one  might  be  the 
more  readily  accessible  or  procurable  than  the  others  in  a 
sufficient  quantity  to  do  the  work. 

In  the  case  of  Lambert  v.  Cummings,  2  Cal.  App.  643,  [84 
Pac.  266] ,  cited  by  appellant,  the  specifications  for  macadamiz- 
ing and  guttering  certain  streets  in  the  town  of  Berkeley  pre- 
scribed that  the  macadam  should  be  formed  out  of  one  of 
three  classes  of  rock,  of  which  two  classes  only  (classes  A  and 
B)  were  described  with  sufficient  clearness  and  definiteness 
to  convey  approximately  precise  information  as  to  the  char- 
acter of  the  material  to  be  used  in  the  work.  The  resolution, 
however,  provided  that  the  rock  designated  as  class  C  should 
be  such  rock  as  might  be  approved  by  the  board  of  trustees 
upon  a  sample  presented  to  said  board  for  that  purpose. 
Under  such  a  provision  it  was  within  the  power  of  the  board 
to  require  the  macadam  to  be  made  out  of  any  kind  of  rock 
submitted  for  its  inspection  and  approval,  whether  it  was 
rock  coming  within  class  A  or  B,  which  classes,  as  seen,  were 
defined  and  described  in  the  specifications,  or  an  entirely  dif- 
ferent character  of  rock  from  that  of  either  class  A  or  class 
B.  The  court  in  that  case  well  said:  ''It  is  at  once  evident 
that  a  contractor  bidding  for  the  work  must  have  done  so 
upon  the  probability  of  being  compelled  to  use  the  most  ex- 
pensive rock  for  macadamizing  unless  he  had  been  assured 
in  some  way  by  some  private  arrangement  that  he  might  use 
other  or  different  rock.  The  board  were  thus  enabled  to 
favor  one  contractor  and  discriminate  against  another.  .  .  . 
A  resolution  of  intention,  followed  by  a  notice  of  letting  a 
contract  to  macadamize  a  certain  street  with  such  rock  as 
may  be  approved  by  the  board  of  trustees,  does  not  describe 
the  work  to  be  done.  The  contractor  may  be  required  to  use 
marble  or  soft  sandstone  or  cobbles." 

It  will  be  observed  that  the  power  vested  in  the  board  in 
the  cited  case  by  the  language  of  that  provision  of  the  specifi- 
cations designating  ''class  C"  made  the  descriptions  of  classes 
A  and  B,  otherwise  clear  and  definite,  equally  as  indefinite 
and  uncertain  as  class  C  itself. 

But,  as  seen,  the  specifications  here  specifically  describe  the 
rock  from  which  the  macadam  and  the  concrete  should  be 
made,  and  do  not,  as  in  the  case  cited,  leave  to  the  governing 
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board  the  right  to  finally  determine  whether  either  of  the 
kinds  of  rock  described  shonld  be  naed  or,  disregarding  alto- 
gether the  rock  described^  that  some  other  and  different  kind 
of  rock,  of  which  there  was  no  description  whatever  in  the 
specifications,  may  be  used. 

In  Lambert  y.  Marcuse,  137  Cal.  47,  [69  Pac.  620],  where, 
as  seen,  the  street  superintendent  was  clothed  with  the  power 
to  selecty  in  the  construction  of  gutters,  from  two  classes  of 
rock,  the  supreme  court,  affirming  the  judgment  for  plaintiff 
in  an  action  to  foreclose  the  assessment,  says:  ''The  contract 
gave  the  superintendent  no  power  to  change  the  material, 
nor  did  it  give  him  any  discretion  to  require  material  not 
provided  for  in  the  contract  and  in  the  specifications."  So 
it  is  true  here.  Some  discretion  in  street  or  sewer  or  like 
work  must  be  left  to  the  street  superintendent  or  officer  to 
whom  is  committed  the  superintendence  of  such  work,  or  else 
all  improvements  contemplated  by  the  street  law  must  be  at 
an  end,  and  where  it  does  not  appear  as  a  matter  of  law  or  of 
fact,  as  it  does  not  appear  here,  that  the  exercise  of  such 
discretion  will  result  in  either  materially  increasing  or  de- 
ereasing  the  cost  of  the  proposed  improvement  beyond  or 
below  that  contemplated  by  the  contract,  a  judgment  in- 
validating the  assessment  because  of  the  delegation  of  such 
discretion  would  not  only  be  inequitable  and  unjust,  but  un- 
conscionable. 

The  cases  of  Ferine  Cent.  etc.  Co.  v.  Pasadeita,  116  Cal.  6, 
[47  Pac.  777] ,  Fay  v.  Beed,  128  Cal.  360,  [60  Pac.  927] ,  Bay 
Rock  Co.  V.  Bell,  138  Cal.  150,  [65  Pac.  299] ,  McDonnell  v. 
OiUion,  134  Cal.  332,  [66  Pac.  314],  and  Williamson  v.  Joyce, 
137  Cal.  107,  [69  Pac.  854] ,  are  cited  by  appellant  in  support 
of  the  alleged  invalidity  of  the  assessment  because  of  the 
objections  now  under  discussion ;  but  an  examination  of  these 
eases  will  disclose  an  obvious  distinction,  as  to  the  facts,  be- 
tween them  and  the  case  at  bar.  It  is  unnecessary  to  give 
them  special  attention  in  this  opinion.  It  is  enough  to  say 
that  in  those  cases  there  was  vested,  by  reason  of  an  insuffi- 
cient and  indefinite  description  of  the  work  to  be  done,  in  the 
ofScer  charged  with  the  immediate  direction  or  superintend- 
ence of  the  work  a  discretion  by  the  exercise  of  which  the 
eost  of  the  improvement  could  have  been  increased  or  di- 
miaished  at  his  will.    As  stated,  such  is  not  the  case  here. 
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The  fifth  objection  challenges  the  validity  of  the  specifica^ 
tioDs  upon  the  ground  that  they  fail  to  definitely  fix  the  point 
at  which  ''a  concrete  catch-basin"  should  be  located,  the  exact 
point  of  location  of  said  basin  being  left  to  the  judgment  of 
the  city  surveyor.  In  this  connection,  appellant  points  out 
that  the  specifications  do  not  provide  for  the  location  of  the 
curbs,  gutters  and  gutter  drains,  and  contends  that  for  this 
reason  also  the  specifications  are  fatally  defective.  In  sup- 
port of  these  objections  we  are  referred  to  the  case  of  Orant 
V.  Barber,  135  CaL  188,  [67  Pac.  127] .  There  the  specifica- 
tions,  which  were,  aa  here,  made  part  of  the  resolution  of  in- 
tention, provided  that  the  contractor  ''shall  put  in  such  cul- 
verts as  the  street  superintendent  may  direct,"  there  being 
no  description  of  such  culverts,  either  as  to  size  or  the  ma- 
terial from  which  they  should  be  constructed.  Such  discre- 
tion or  power  thus  delegated  to  the  street  superintendent  was 
out  of  all  reason,  and  the  act  of  the  governing  board  in  dele- 
gating it  manifestly  ultra  vireSy  or  beyond  their  authority. 

In  the  case  at  bar  the  catch-basin  and  curbs,  gutters  and 
gutter  drains  are  minutely  described,  both  with  regard  to  size 
and  the  character  of  the  materials  of  which  they  were  to  be 
made,  and,  as  to  the  catch-basin,  it  is  to  be  said  that  the  power 
given  the  street  superintendent  merely  to  determine  the  par- 
ticular point  at  which  it  should  be  located  on  the  street  was 
perhaps  only  that  power  which  it  was  found  necessary  that 
he  should  exercise  in  order  to  properly  locate  it.  In  any 
event,  it  does  not  appear  here  (and  we  do  not  see  how  it  could 
be  made  so  to  appear)  that  the  location  of  the  basin  at  any 
particular  point  would  increase  or  diminish  its  cost  over  or 
below  that  which  would  be  involved  in  its  location  at  some 
other  point.  As  stated,  the  size  and  the  material  from  which 
it  was  to  be  made  were  specified,  and,  obviously,  its  cost 
readily  ascertainable  therefrom.  As  to  the  claim  tliat  the  spec- 
ifications are  uncertain  in  that  the  line  of  the  curbs,  gutters, 
etc.,  is  not  specifically  located  or  pointed  out,  the  reply  is  that 
there  waa  no  necessity  for  specifically  describing  so  obvious 
a  proposition.  Common  knowledge  tells  us  that  curbs  must 
be  placed  at  one  of  the  edges  of  the  street,  and  thus,  as  the 
Century  Dictionary  tells  us,  they  form  the  inner  side  of  a 
gutter.  As  counsel  for  respondent  well  suggest  in  their  brief : 
''The  edges  of  the  street  being  established  by  official  surveys. 
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it  is  impossible  to  understand  how  any  doubt  could  arise  as 
to  the  location  of  the  curbs,  and  the  position  of  the  curbs 
being  thus  fixed,  the  plans,  as  a  part  of  the  resolution,  fix 
the  position  of  the  gutter  and  the  gutter  drains."  In  other 
words,  the  exact  location  of  the  curbs,  gutters  and  gutter 
drains,  as  contemplated  by  the  specifications  here,  is  as  easily 
ascertainable  from  said  specifications  as  if  the  same  were 
specifically  described,  or  as  woidd  be  the  location  of  the 
foundation  of  a  building  with  reference  to  the  superstructure. 

Tlie  remaining  objection  to  be  considered  involves  that  part 
of  the  specifications  providing  for  the  character  of  the  con* 
Crete  to  be  used,  and  the  contention  is  that  the  street  super- 
intendent is  therein  given  the  discretion  to  decide  which  of 
two  methods  may  be  adopted  for  the  purpose  of  mixing  the 
sand  and  cement  to  be  used  in  forming  the  concrete.  This 
contention  cannot  be  sustained.  AH  that  the  specifications 
call  for  in  this  respect  is  a  certain  standard  of  concrete,  and 
they  expressly  provide  that  such  must  be  the  standard, 
whether  the  mixing  is  done  by  hand  or  by  a  machine.  While, 
under  the  terms  of  the  specifications,  the  contractor  was  at 
liberty  to  mix  the  sand  and  cement  either  by  hand  or  by 
means  of  a  machine,  there  is  no  language  to  be  found  therein 
which  authorized  the  street  superintendent  to  dictate  to  the 
contractor  the  adoption  of  either  method.  The  evident  pur- 
pose of  this  part  of  the  specifications  was  to  secure  concrete 
of  a  certain  approved  standard,  regardless  of  the  means  to 
which  the  contractor  might  deem  it  the  better  plan  to  resort 
in  order  to  furnish  the  kind  of  concrete  required. 

There  is  a  further  objection  raised  against  the  assessment 
based  on  that  provision  of  the  specifications  which  reads:  "In 
ease  of  a  misunderstanding  or  dispute  as  to  the  meaning  or 
intent  of  any  provision  of  these  specifications,  the  interpreta- 
tion of  the  city  surveyor  shall  be  final.'* 

While  it  is  the  paramount  duty  of  the  street  superintend- 
ent, or  the  city  surveyor,  or  any  oflScer  who  may  be  legally 
charged  with  the  responsibility  of  superintending  the  work, 
to  require  the  work  to  be  done  in  accordance  with  the  terms 
of  the  contract  or  the  specifications,  the  street  law  does  not 
provide  nor  does  it  contemplate  that  such  power  as  is  thus 
sought  to  be  delegated  should  be  exercised  by  an  officer  or 
agent  of  the  city  or  the  property  owners,  and  if  it  did  so 
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provide,  the  act  to  that  extent  would  no  doubt  be  held  to  b« 
in  violation  of  the  constitution.  There  is  a  wide  distinction 
between  the  power  of  one  selected  as  an  arbitrator  to  pass 
upon  the  proposition  whether  the  work  has  been  done  ac- 
cording to  the  specifications  and  the  power  sought  to  be  con- 
ferred here  by  which  the  decision  of  the  city  surveyor  as  to 
disputes  involving  the  '^meaning  or  intent"  of  the  specifica- 
tions is  made  final  and  conclusive,  thus  opening  the  way  for 
adjudications  which  do  not  constitute  that  ''due  process  of 
law"  by  which  citizens  can  alone  be  deprived  of  life,  liberty 
or  property.  But  we  are  unable  to  perceive  how  the  provi- 
sion could  have  misled  bidders  for  the  work.  And,  assuming 
that  the  city  surveyor  could,  by  the  exercise  of  the  power, 
have  increased  or  diminished  the  cost  of  the  work  above  or 
below  that  indicated  by  the  resolution,  there  is  nothing  here 
to  show  that  any  attempt  was  made  upon  his  part  to  exercise 
such  power,  or  that  occasion  arose  calling  for  its  exercise. 

Thus  we  have  reviewed  all  the  objections  urged  against  the 
validity  of  the  assessment  involved  in  this  action. 

It  is  our  opinion,  as  already  expressly  stated,  and  as  must 
be  manifest  from  the  views  generally  we  have  expressed 
herein,  that  all  the  objections  to  the  assessment  in  this  case 
involve  technicalities  behind  which  there  is  little  if  any  sub- 
stance. It  is  proper,  and  indeed  necessary,  that  all  the  pro- 
visions and  requirements  of  laws  authorizing  the  levy  of  as- 
sessments or  taxes  upon  the  property  of  citizens,  particularly 
for  special  purposes,  should  be  strictly  followed,  where  a 
strict  observance  thereof  is  reasonably  practicable ;  for,  unless 
the  rights  of  property  ownera  are  not  completely  safeguarded 
in  the  matter  of  the  levy  of  such  taxes,  it  may  become  an  easy 
matter  to  perpetrate  all  sorts  of  fraud  against  property 
owners,  even  to  depriving  them  of  their  property  without 
lawful  right  or  due  process  of  law.  Yet,  as  the  supreme  court 
says  in  Chase  v.  Trout,  146  Cal.  365,  [80  Pac.  81],  *'how. 
ever  desirable  it  would  be  to  have  the  precise  details  of  the 
work,  even  to  the  smallest  fraction,  fixed  in  advance  of  the 
bids,  80  that  the  exact  cost  to  the  contractor,  as  well  as  the 
contract  price  may  be  known  at  the  time  the  contract  is  let, 
it  always  has  been  and  always  will  be  impossible  to  do  so." 
And  in  Haughawout  v.  Hubbard,  131  Cal.  678,  [63  Pac 
1079],  similar  language  is  used.    It  is  there  said:  ''To  some 
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extent  such  details  must  depend  on  unanticipated  contin- 
gencies of  the  actual  construction.  The  specifications  must, 
therefore,  always  fail,  more  or  less,  in  certainty  or  complete- 
ness of  detail,  and  hence  the  most  accurate  and  detailed 
specification  must  leave  unprovided  for  many  questions  aris- 
ing in  the  course  of  the  work  as  to  the  kind  and  amount  of 
work  or  materials  and  other  details  of  construction.  The 
giving  of  discretion  to  some  person  as  to  all  these  details,  the 
culverts  possibly  excepted,  is  inevitable  in  every  such  work. 
If  not  vested  in  and  exercised  by  the  street  superintendenti 
it  will  be  exercised  by  the  contractor  himself.  The  statute 
recognizes  this  condition,  and  itself  provides  that  the  work 
must  be  done  to  the  satisfaction  of  the  street  superintendent." 
To  the  same  effect  is  Haughawoui  v.  Baymondj  148  Cal.  dl2, 
[83Pac.  53]. 

That  there  may  be  no  misapprehension  of  our  views  re- 
garding certain  propositions  treated  in  this  opinion,  we  desire 
to  say  that  we  are  not  to  be  understood  from  anything  herein 
said  as  holding  that  cases  have  not  arisen  or  that  cases  may 
not  arise  in  which  the  invalidity  of  a  street  or  like  assess- 
ment has  appeared  or  may  appear  from  the  very  terms  of  the 
resolution  of  intention  itself.  In  other  words,  we  are  not 
holding  here  that,  if  the  resolution  of  intention  should  disclose 
the  delegation  to  the  street  superintendent  of  power  which 
the  legislature  clearly  intended  should  be  exercised  alone  by 
the  board  itself,  or  which,  from  its  very  nature,  could  be  said 
to  clothe  the  superintendent  with  discretion  to  enlarge  or 
diminish  the  cost  of  the  work  at  his  will,  the  assessment  would 
not  have  to  be  declared  invalid,  regardless  of  whether  or 
not  there  was  an  affirmative  showing  of  actual  injury  as  the 
result  of  the  exercise  of  such  power.  But  where,  as  here,  the 
power  or  discretion  delegated  does  not  appear  upon  its  face 
to  be  material  or  unauthorized,  this  court  cannot  declare,  as 
a  matter  of  law,  or  in  the  absence  of  evidence  showing  that 
positive  injury  has  in  fact  resulted  from  its  exercise,  that, 
with  regard  to  the  matters  as  to  which  such  discretion  is 
delegated,  the  discretion  or  power  so  delegated  is  material  or 
beyond  the  contemplation  of  the  law. 

No  substantial  reason  appears  to  us  why  the  judgment 
should  not  stand,  and  the  same  is,  therefore,  affirmed. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 
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[dy.  No.   763.    Beeond  Appellate  District.—- AprU  7,   1910.] 

MOOBPABK  SCHOOL  DISTRICT  OP  VENTURA  COUN- 
TY,  etc.,  et  al.,  Petitioners,  ▼.  JAMES  E.  REYNOLDS, 
as  Superintendent  of  Schools  of  Ventura  County,  et  al., 
Respondents. 

PuBuo  Schools— Yaiiditt  ov  X7!inoir  Hbsh  Bohool  Distuoiv-Man- 

DAMUS    TO    COUNTT    SUPSUNTENinEHT— CXBTinOATI    OF    ELECTION — 

Calling  Election  or  Teubths. — ^Upon  a  petition  for  a  writ  of 
mandate  to  compel  the  county  inperintendent  of  schools  to  make 
and  file  a  certificate  of  the  result  of  an  election  held  on  the  ques- 
tion of  the  formation  of  a  union  high  school  district,  and  to  caU 
an  election  of  trustees  therefor,  the  primary  and  Tital  question  to 
be  determined  upon  such  petition  is  whetiier  it  shows  upon  its 
face  that  such  union  high  school  was  legallj  or  iUegallj  estab- 
lished; and  when  it  appears  to  be  illegally  established,  the  peti- 
tioners have  no  duty  to  perform,  which  is  the  subject  of  the  writ, 
and  the  demurrer  to  the  petition  therefore  was  properly  sustained. 

Id. — Illegal  Formation  or  District — Boundaries  Illegally  Desig- 
nated— Election  Called  Without  Jurisdiction. — ^Where  one  of 
nine  petitioning  districts  included  in  the  boundaries  of  the  al- 
leged union  high  school  district  did  not  include  in  the  petition 
therefor  the  majority  of  the  heads  of  families  therein  as  then 
required  by  law,  and  another  of  said  districts  included  in  said 
boundaries  belonged  to  another  union  high  school  district,  the 
boundaries  of  the  union  high  school  district  were  illegally  desig- 
nated, and  the  county  superintendent  of  schools  had  no  jurisdic- 
tion to  call  an  election  for  its  formation  with  such  boundaries^ 
and  he  cannot  be  compelled  by  mandamus  to  file  a  certificate  of 
the  result  thereof. 

Id. — No  Definite  Legal  Description  or  Territory — Altxrnativi 
Petitions. — Neither  of  such  two  districts  being  legally  capable 
of  uniting  in  a  petition  to  form  a  union  high  school  district,  those 
who  were  lawful  petitioners  therefor  failed  to  unite  in  any  request 
for  specific  and  definite  legal  territory  to  be  included  therein,  where 
each  of  the  nine  petitioners  requested  that  its  own  territory  should 
be  included  either  with  six  other  districts  or  eight  other  districts. 
In  such  case  it  cannot  be  said  that  such  requests  unite  upon  any 
contiguous  or  compact  legal  territory,  which  could  be  lawfully 
united  in  a  school  district;  but,  on  the  contrary,  there  was  a  re- 
quest for  an  election  to  uzdte  with  territory  which  could  not  law- 
fully enter  into  the  district. 

Jd, — ^Bbqxtbst  roB  Detinitb  Territobt  Essential — ^AmscATivB  and 
NiOATivs  Ballots. — ^The  necessity  for  the  definite  character  of  the 
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requests  for  the  fonnatioii  of  a  lawful  school  district  is  evident 
when  the  statute  with  reicrence  to  the  election  is  considered,  which 
provides  that  the  electors  »IiaU  vote  'Tes"  or  "No"  upon  the 
question  involved. 

Id. — AiavKSATT7%  Proposition  m  PmnoN  and  Call  not  Pebmissiblk. 
The  call  for  the  election  must  be  based  upon  the  petition,  and 
with  an  alternative  proposition  in  the  petition  and  call  for  the 
election,  it  would  not  be  possible  for  the  electors  to  express  their 
assent  to  or  dissent  from  the  organization  of  a  lawful  district 
having  particular  and   specified   boundaries. 

PETITION  for  writ  of  mandate  to  the  superintendent  of 
schools  of  Ventura  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  0.  Toland^  and  Toland  ft  Bogers,  for  Appellants. 

Don  O.  Bowker,  and  Edward  M.  Selby,  amicus  curies,  for 
Respondents. 

THE  COURT.— The  petitioners  pray  the  court  for  a  writ 
commanding  the  superintendent  of  schools  for  Ventura  county 
to  make  and  file  a  certificate  of  the  result  of  an  election  al- 
leged to  have  been  held  on  August  3,  1909,  on  the  question 
of  forming  a  certain  high  school  district,  and  further  requir- 
ing said  superintendent  to  call  an  election  in  said  union  high 
school  district  for  the  purpose  of  electing  a  board  of  trustees 
therefor. 

Many  questions  involving  a  proper  construction  of  the  stat- 
utes with  reference  to  the  creation  of  high  school  districts 
have  been  presented  and  ably  argued  upon  this  application. 
We  think,  however,  that  the  primary  question  for  determina- 
tion, and  the  one  which  should  control  the  action  of  the  court 
in  the  premises,  depends  upon  the  legal  organization  and  cre- 
ation of  the  high  school  district  alleged  to  have  been  created 
by  a  vote  of  the  people  thereof;  for  if,  as  a  fact,  such  high 
school  district  was  not  legally  created  and  established,  it  fol- 
lows that  the  superintendent  of  schools  has  no  duty  to  per- 
form in  connection  with  the  matters  sought  in  the  applica- 
tion. 

It  is  made  to  appear  from  the  petition  filed  herein 
*Jiat  on  the  thirtieth  day  of  June,  1909,  eight  certain 
lehool  districts^  to  wit:  Long  Canyon  school  district.  Fair- 
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view  flchool  district,  Timber  Bchool  district,  Simi  school  dis- 
trict, Santa  Susana  school  district,  Las  Posas  school  dis- 
trict, Conejo  school  district,  and  Moorpark  school  district, 
filed  with  the  superintendent  of  schools  of  Ventura  county 
eight  certain  petitions,  each  of  which  was  in  the  follow- 
ing form,  omitting  the  introductory  part:  "We,  the  un- 
dersigned, being  a  majority  in  number  of  the  heads  of 

families  as  shown  by  the  last  school  census  of  the  

school  district,  and  also  a  majority  of  the  heads  of  families 

now  residing  within  said school  district,  respectfully 

petition  that  you  call  an  election  in  the  time  and  in  the  man- 
ner as  by  law  provided  for  the  purpose  of  determining  the 
question  of  establishing  and  maintaining  a  union  high  school 
district  to  be  composed  of  the  following  named  school  districts, 
within  said  county  of  Ventura,  state  of  California,  or  of 
any  seven  of  them,  which  shall  include  the school  dis- 
trict/' Then  follows  a  statement  of  the  names  of  all  the 
school  districts  sought  to  be  included,  among  which  was  an- 
other district  called  Somis  school  district.  That  afterward, 
on  the  nineteenth  day  of  July,  1909,  Somis  school  district 
presented  a  petition  of  similar  character.  All  of  the  nine 
petitions  so  presented  were  similar  in  form,  except  that  where 
the  blank  appears  in  the  petition  there  was  inserted  the  name 
of  the  particular  school  district  joining  in  the  petition.  It 
further  appears  that  the  nine  school  districts  comprised  con- 
tiguous territory,  and  that  excluding  Santa  Susana  school 
district  upon  the  easterly  border  and  Somis  school  district 
upon  the  westerly  border,  the  remaining  seven  districts  formed 
contiguous  and  compact  territory.  Upon  the  filing  of  the 
petition  by  the  Somis  school  district  the  superintendent  of 
schools  called  an  election  in  each  of  the  school  districts, 
notifying  the  qualified  electors  of  an  election  to  be  held 
upon  the  question  of  the  formation  of  a  union  high  school 
district  to  consist  of  the  following  school  districts  (naming 
the  nine  districts) ,  or  any  seven  or  more  of  said  districts,  in- 
cluding   ,  which  blank  contained  the  name  of  the  par- 
ticular district  in  which  the  notice  was  posted.  That  said 
election  was  held  in  each  of  the  school  districts  named,  ex- 
cept that  no  votes  were  cast  in  Las  Posas  and  Conejo  districts, 
and  as  a  result  of  said  election  a  large  majority  of  the  voters 
in  Somis  district,  Timber  district,  Moorpark  district.  Pair- 
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view  district,  and  Long  Canyon  district  voted  for  the  crea- 
tion of  such  high  school  district,  and  a  majority  of  all  of  the 
Yoters  in  the  nine  districts  cast  their  votes  in  favor  of  the 
formation  of  such  high  school  district  That  the  superin- 
tendent of  schools  filed  with  the  county  clerk  a  certificate  of 
the  result  of  said  election,  which  stated  that  the  boundaries 
of  said  proposed  union  high  school  district  are  the  exterior 
boundaries  of  the  nine  districts  in  which  the  election  was 
held.  It  is  further  made  to  appear  that,  excluding  Santa 
Susana  and  Somis  districts,  the  census  children  exceeded  two 
hundred,  and  the  aggregate  of  votes  cast  in  favor  of  the 
formation  of  the  high  school  district  was  greater  than  that  of 
the  votes  cast  against  it 

Subdivision  4  of  section  1670  of  the  Political  Code  (Stats. 
1907,  p.  958),  in  force  prior  to  July  1,  1909,  provided: 
"When  the  heads  of  families  equal  in  number  to  a  majority 
in  each  district,  as  shown  by  the  last  preceding  school  cen- 
sus, residing  in  two  or  more  contiguous  school  districts  in 
the  same  county  {provided,  that  said  districts  are  accredited 
by  said  school  census  with  a  school  population  of  two  hun- 
dred or  more),  shall  unite  in  a  petition  to  the  county  super- 
intendent of  schools  for  the  establishing  and  maintaining  of 
a  union  high  school  district,  he  shall,  within  twenty  days 
after  receiving  said  petition,  call  an  election  for  the  deter- 
mination of  the  question,"  etc.  It  is  conceded  that  a  majority 
of  the  heads  of  families  in  Santa  Susana  district  did  not  sign 
tile  petition.  It  is  also  averred  in  the  petition  for  the  writ 
that  Somis  school  district,  included  therein,  is,  and  has  been 
at  all  times  for  five  years,  a  part  and  one  of  the  districts 
comprising  and  comprised  within  a  union  high  school  district 
called  the  Oxnard  high  school  district. 

Considering,  then,  the  demurrer  filed  to  the  petition  for 
the  writ,  it  is  admitted  that,  by  reason  of  the  insufficiency 
of  the  petition  in  behalf  of  Santa  Susana  district  and  the 
fact  that  Somis  was  already  within  another  high  school  dis- 
trict, neither  of  said  districts  could  be  included  within  the 
high  school  district  sought  to  be  created  by  the  petition. 
The  statute  authorizing  the  heads  of  families  to  petition  is 
the  equivalent  of  an  authority  for  them  to  unite  in  a  re- 
quest for  a  particular  thing.  An  examination  of  the  peti- 
tions filed  with  the  superintendent  of  schools  clearly  shows 
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that  the  petitioners  therefor  did  not  unite  in  a  request  for 
the  formation  of  a  specific  territory  into  a  high  school  dis- 
trict. Each  district  requested  that  its  own  territory  be  in- 
cluded, either  with  six  other  districts  or  eight  other  districts. 
The  only  persons  who,  under  the  law,  have  a  right  to  des- 
ignate the  boundaries  of  a  district  are  the  heads  of  families. 
There  is  nothing  in  the  act  indicating  that  the  superintendent 
of  schools,  or  any  other  person,  shall  have  any  right  to  de- 
termine what  districts  shall  be  united,  and  when  the  heads 
of  families  by  their  petition  fail  to  unite  in  a  specific  re- 
quest for  the  creation  of  a  definite  territory  into  a  high 
school  district,  they  fail  to  comply  with  the  statute,  through 
which  petition  jurisdiction  is  given  to  the  superintendent  of 
schools  to  call  the  election.  Under  the  peculiar  language 
of  these  petitions  they  were  open  to  the  construction  of  re- 
questing the  formation  of  a  district  which  might  or  might 
not  comprise  contiguous  and  compact  territory.  These 
petitions  did  not  unite  in  a  request  for  an  election  within 
the  seven  districts  which  could  have  been  united,  but,  on 
the  contrary,  requested  an  election  to  unite  other  territory, 
notably  Santa  Susana  district,  which  declined  to  enter  into 
the  district,  and  Somis  district,  which  could  not  enter  into 
a  new  district.  The  necessity  for  the  definite  character  of 
the  request  is  evident  when  we  consider  the  statute  with 
reference  to  the  election,  which  provides  that  the  electors 
shall  vote  **yes"  or  **no"  upon  the  question  involved.  The 
call  for  the  election  must  be  based  upon  the  petition,  and 
with  an  alternative  proposition  in  the  petition  and  call  for 
election  it  would  not  be  possible  for  an  elector  by  simply 
answering  **yes"  or  **no"  to  express  his  assent  or  dissent 
to  or  against  the  organization  of  a  district  having  particu- 
lar and  specified  boundaries.  We  are  of  opinion,  there- 
fore, that  the  demurrer  to  the  petition  for  this  writ  should 
be  sustained. 

It  may  not  be  improper  to  say  further  that  were  a  con- 
sideration to  be  had  of  the  issues  presented  by  the  answer 
and  return,  nothing  is  therein  disclosed  which,  in  our  opin- 
ion, could  have  the  effect  of  validating  the  proceedings 
sought  to  be  instituted,  or  to  confer  upon  the  superintendent 
of  schools  jurisdiction  or  authority  to  call  the  election. 

Writ  denied. 
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[Crim.   No.   108.    Third   Appellate  District.— April   7,   1910.] 

THE  PEOPLE,  Respondent,  v.  D.  M.  BOND,  Appellant. 

Ceiminal  Law — Murder — Support  or  Vkbdiot  for  Manslaughter. — 
Upon  trial  of  a  charge  of  murder,  where  the  wife  of  the  de- 
ceased, corroborated  by  her  daughters,  testified  for  the  prosecution 
that  defendant  deliberately  fired  the  fatal  shot,  without  necessity, 
though  her  testimony  was  inconsistent  in  some  particulars,  and  the 
eridence  for  defendant  showed  that  defendant  and  m  eodefendant 
were  deputy  fish  and  game  commissionera  who  had  arrested  the 
deceased  for  unlawful  fishing,  who  endeavored  to  reach  for  his 
gun  under  his  wagon,  and  was  commanded  by  the  eodefendant 
with  a  drawn  pistol  to  stop,  whereupon  deceased  seised  hold  of 
such  pistol,  and  tried  to  wrest  it  from  the  eodefendant's  hand,  and 
In  the  struggle  the  eodefendant  shot  him  twice  with  the  pistol,  and 
the  defendant  fired  another  shot,  which  hit  the  deceased,  and 
shortly  afterward  he  died,  a  yerdict  against  the  defendant  for 
manslaughter  was  sufficiently  supported. 

Id. — Provings  of  Jury — CIledibility  of  Witnesses — ^Weight  of  Evi- 
DKNCX — ^Review  upon  Appeal  Limited  to  Inherent  Improbabil- 
ity.— ^The  jurors  in  such  case  are  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses  and  of  the  weight  of  the  evidence,  and 
appellate  courts  are  bound  by  the  verdict,  unless  it  appears  that 
the  testimony  in  support  of  the  verdict  is  so  inherently  improbable 
as  to  demand  its  rejection.  Held,  that  it  cannot  be  said  that  the 
wife  of  the  deceased,  as  a  witness,  was  not  honestly  mistaken  in 
reciting  some  of  the  less  important  details  of  the  occurrence,  or 
that  her  story  was  not  substantially  correct  as  to  the  vital  points 
surrounding  the  homicide. 

Id. — FuuNG  OF  Fatal  Shot — Question  for  Jury. — It  was  a  question 
for  the  jury  who  fired  the  fatal  shot;  and  if  there  is  any  evi- 
dence in  the  record  from  which  a  rational  inference  might  be 
drawn  that  defendant  fired  the  fatal  shot,  the  verdict  is  conclusive 
on  that  question.  Held,  that  it  cannot  be  said  in  view  of  the  evi- 
dence in  the  record  that  the  verdict  against  defendant  on  that 
question  was  unwarranted. 

Id. — ^Theory  of  Aiding  and  Abetting  Cbimx. — ^Upon  the  possible  the- 
ory that  the  eodefendant  fired  the  first  shot,  which  caused  a  flesh 
wound,  that  defendant  fired  the  second  shot  which  contributed  to 
the  fatal  result  by  wounding  defendant  and  making  him  loosen  his 
hold,  and  that  the  eodefendant  fired  the  fatal  shot,  the  defendant 
was  properly  found  guilty  as  having  aided  and  abetted  the  crime. 

Id. — Communication  of  Purpose  of  Godefendant  to  Defendant  not 
SiQumED. — ^It  was  not  necessary  that  the  eodefendant  ghould  have 
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eommtmieated  to  fhe  defendant  Ub  purpose  to  fire  the  fatal  ihot 
to  make  the  defendant  ehargeable  as  a  principal.  If,  with  the 
knowledge  of  the  defendant,  the  codef endant  f eloniouslj  made  the 
assault,  and  the  defendant  Toluntarily  assisted  in  taking  the  life 
of  the  deceased,  although  he  did  not  fire  the  fatal  shot,  both  would 
be  equallj  guilty,  and  the  defendant  would  be  an  aider  and 
abettor  of  the  crime  committed* 

Id. — Abszncs  op  Ck)N8PiSA0T  —  Ammo  ob  Enooubagino  Cum. — ^Al- 
though there  was  no  conspiracy  to  commit  an  offense,  still  if  one 
person  commits  an  offense,  and  the  accused  was  present  and  knew 
the  intention  of  the  other,  and  aids  bj  acts  or  encourages  by 
words  or  gestures  the  person  engaged  in  the  commission  of  the 
offense,  he  would  be  guilty  of  the  offense  committed. 

Id. — ^Rational  Gonolubiom  of  Guilt  fbom  Evidkncb — Supficibnot  of 
Evidence  to  Conyigt. — Since  a  rational  conclusion  may  be  drawn 
from  the  evidence  either  that  the  defendant  fired  the  fatal  shot,  or 
wrongfully  contributed  to  the  death  of  the  deceased,  or  that  the 
codefendant  wrongfully  made  a  felonious  attempt  to  kill  the  de- 
ceased, and  that  defendant,  with  knowledge  of  such  assault,  aided 
in  the  consummation  of  the  unlawful  purpose  and  therefore  be- 
came an  aider  and  abettor  of  the  crime,  his  contention  as  to  the 
insufficiency  of  the  evidence  to  convict  him  cannot  be  upheld. 

Id. — iNSTBUcnoNS — ^Absbnob  of  Pbbjttdicial  Ebbob. — It  is  held  that 
there  was  no  prejudicial  error  in  the  giving  or  refusing  of  instructions; 
that  all  the  elements  of  every  degree  of  crime  involved  in  the  of- 
fense charged  were  fully  defined;  that  nothing  was  omitted  neces- 
sary for  the  information  of  the  jury;  that  Uiere  was  no  conflict 
in  the  instructions  when  construed  together;  and  that  the  theory 
of  the  defense,  as  formulated  for  the  defendant  appealing,  was 
fully  presented  to  the  jury  in  the  instructions. 

Id. — Justifiable  Homicidb  bt  Abbbsting  OmoEB — Oonsisteht  In- 
BTEUGTiONS — OoNBTBUGTiON  WiTH  Ghabgb. — It  is  held  that  in- 
structions as  to  the  law  of  justifiable  homicide  by  an  arresting 
officer  were  not  inconsistent^  when  they  were  to  the  effect  that 
if  the  officer  is  authorized  to  make  the  arrest,  he  may  use  what- 
ever force  is  necessary  to  accomplish  his  purpose  and  overcome 
whatever  resistance  may  be  offered,  and  that  if  the  resistance  was 
of  such  a  nature  that  it  appeared  to  the  officer  as  a  reasonable 
man  that  he  or  anyone  acting  with  or  under  him  was  in  danger 
of  receiving  great  bodily  harm,  he  would  be  justified  in  killing 
the  prisoner;  but  that  this  right  appearing  to  him  as  a  reasonable 
man  to  overcome  all  resistance,  even  to  the  taking  of  life,  cannot 
be  used  as  a  subterfuge  to  take  life  without  necessity;  and  that 
any  ambiguity  therein  is  fully  eured  by  the  remaining  charge  of 
the  court,  completely  expressing  all  the  conditions  to  which  the 
evidence  relates  and  under  which  the  right  to  take  the  life  of  the 
deceased  existed. 
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Id.— EviDKNGK— Bkmnants  op  Shibt  Worn  bt  Dxgeasid. — ^The  eourt 
did  not  err  in  admitting  in  evidence  the  remnants  of  the  shirt 
nom  hj  deceased  at  the  time  of  the  homicide,  which  had  been  in 
the  coBtodj  of  the  sheriff  from  the  time  when  it  was  remoyed  from 
the  bodj.  If  appellant  relied  npon  the  absence  of  a  proper  found- 
ation for  its  admission^  he  should  have  ealled  the  attention  of 
the  court  thereto,  or  have  questioned  the  witness  ooneeming  it. 

Id. — TXSTIMONT    OW    SHEBIVr    TO    BiBIOTlON    OF     FATAL     BULLBT. — ^The 

eourt  properlj  allowed  the  testimony  of  the  sheriff,  who  had  in- 
spected the  bodj  after  the  homicide,  and  was  competent  to  de- 
scribe what  he  saw,  that  a  bullet  had  entered  the  left  side  of  the 
deceased,  and  passed  through  his  bodj  and  came  out  on  the  right 
side;  and  where  that  fact  appears  without  conflict,  the  testimony,  in 
Tlew  of  the  conceded  facts,  was  farorable  to  the  appellant. 

fi>y— Opinion  Evidbnge — Aob  op  Dbcxabid. — ^The  court  properly  al- 
lowed a  witness  long  familiar  with  the  deceased  to  give  his  opin- 
ion as  to  his  age.  The  rule  seems  to  be  that  age  is  provable  bj 
the  inference  of  anj  competent  observing  witness. 

Id^ — Oprbbd  Evii>bn<b  to  Show  Nonwobkablb  Condition  op  Fish- 
ing Laddxb  —  Inpbbengb  Obviated  bt  Inbtbuction. — Any  infer- 
ence from  offered  evidence  to  show  the  nonworkable  condition  of 
a  fishing  ladder  within  the  prohibited  distance  from  which  de- 
fendant was  fishing  that  it  would  not  be  a  misdemeanor  to  fish 
there  la  obviated  by  an  instruction  that  "the  fish  commissioners 
placed  deceased  under  arrest  for  the  violation  of  the  game  and 
fish  laws  of  California  committed  in  their  presence." 

Idw — ^EviDBNGB  OP  Tbbatmint  OP  Anothxb  Pbbson  Abbbsted. — The 
court  properly  excluded  offered  evidence  to  show  the  manner  in 
which  the  game  and  fish  commissioners  had  treated  another  person 
previously  arrested  for  violating  the  fish  law,  as  not  being  per- 
tinent to  disprove  the  commission  of  the  crime  for  which  the  de- 
fendant was  being  tried. 

iDg — Cboss-ezaionation  OP  Codbfendant  —  Abbbngb  op  Pbejudioial 
EsBOB. — It  is  held  that  no  prejudicial  error  appears  upon  the  eross- 
ezamination  of  the  eodefendant  as  to  his  evidence  upon  the  pre- 
liminary examination;  that  preliminary  questions  were  properly 
allowed  without  producing  the  transcript,  and  that  further  answers 
were  so  satisfactory  that  no  prejudice  could  possibly  have  resulted 
to  the  defendant;  and  that  there  was  no  prejudicial  error  upon  any 
subject  matter  of  his  cross-examination. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  new  triaL 
John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Jaa.  T.  Matlock,  Jr.,  Braynard  &  Eimball,  and  W.  H. 
Orrick,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

BURNETT,  J.— The  defendant  and  one  M.  A.  Carpenter 
were  jointly  charged  with  murder.  They  were  tried  sepa- 
rately and  the  defendant  Bond  was  convicted  of  manslaugh- 
ter. He  has  appealed  from  the  judgment  and  the  order  deny- 
ing his  motion  for  a  new  trial. 

On  August  20,  1908,  appellant  and  the  said  Carpenter, 
who  were  deputy  fish  and  game  conmiissioners,  were  at  a 
certain  point  on  Battle  creek,  in  Tehama  county,  looking  for 
an  individual  who,  they  had  been  informed,  was  violating 
the  fish  and  game  law.  They  walked  up  the  creek  and  ob- 
served the  deceased,  an  Indian  named  Robert  Junior,  en- 
gaged in  unlawful  fishing.  The  officers  went  away  in  search 
of  the  other  party,  but  returned  in  a  short  while  and  placed 
the  Indian  under  arrest.  With  Junior  at  the  time  were  his 
wife,  his  daughter  and  his  granddaughter.  There  is  a  sharp 
confiict  in  the  testimony  as  to  what  occurred  at  the  scene  of 
the  arrest,  but  it  is  agreed  that  all  the  parties  proceeded  up 
the  hill  to  the  camp  of  the  deceased.  An  entirely  different 
account  from  the  statement  of  the  defendants  as  to  what  oc- 
curred at  the  camp  is  given  by  the  Indians.  According  to 
the  former,  the  history  of  the  affair  is  about  as  follows :  Upon 
their  arrival  the  deceased  looked  around  and  about  the  wagon 
as  though  searching  for  something,  the  Indian  woman  tak- 
ing her  position  at  the  rear  wheel  thereof,  the  evidence  with- 
out conflict  showing  that  while  Junior  was  down  at  the  creek 
fishing  the  Indian  girls  had  placed  his  rifle  under  the  wagon 
and  covered  it  with  a  quilt.  Deceased  then  went  out  to  a 
tree  and  an  outhouse,  which  were  near,  and  immediately 
turned  back,  looked  under  a  board  and  then  started  toward 
the  wagon.  Bond  and  Carpenter  were  watching  him  and 
the  latter  stated  to  the  former:  '*I  guess  he  hasn't  got  any 
gun."  They  then  started  toward  their  buggy.  Bond  being 
in  advance  about  fifteen  feet.  When  they  had  gone  about 
twenty  feet  they  heard  a  commotion  at  the  rear  end  of  the 
wagon  and  looking  back  they  saw  the  Indian  woman  shov- 
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ing  deceased  away  and  saying  to  him,  ''Oh,  no;  oh,  no;  go 
away."  The  deceased  was  crouching  down  to  get  under  his 
wagon.  Carpenter,  who  was  carrying  a  fish  basket  contain- 
ing fish  which  he  had  taken  from  deceased,  threw  it  down 
and  hastily  returned  to  the  wagon  where  Junior  was  en- 
deavoring to  get  the  gun  which  had  been  partially  exposed. 
When  Carpenter  was  within  four  or  five  feet  of  him  the  In- 
dian ran  around  the  right  hind  wheel  of  the  wagon  and  got 
hold  of  the  gun  barrel  and  Carpenter  leveled  his  revolver  at 
deceased  and  said  to  him:  ''Get  away  from  there;  let  that 
gun  alone;  you  are  crazy."  Deceased  then  straightened  up 
and  suddenly  grabbed  Carpenter's  pistol  with  his  left  hand, 
catching  hold  of  Carpenter's  arm  and  coat  sleeve  with  his 
right  hand.  They  then  struggled  for  the  possession  of  the 
revolver  out  toward  a  certain  tree.  During  the  time  Car- 
penter fired  a  shot  and  when  they  reached  the  tree  he  fired 
again  and  deceased  fell  away  from  him  to  the  ground.  When 
Carpenter  drew  his  pistol  the  defendant  Bond  was  about 
twenty  feet  away  and  he  hastily  returned  to  the  wagon,  but 
did  not  arrive  until  after  Carpenter  had  fired  the  first  shot. 
Two  other  shots  were  fired  about  the  same  time,  one  by  Car- 
penter and  the  other  by  Bond.  At  this  time  Carpenter  was 
trying  to  lunge  away  from  the  Indian  and  they  were  still 
straggling  together.  Bond  testified  that  he  fired  the  shot 
"to  make  him  (Junior)  let  loose  of  Carpenter.  He  was 
straggling  with  Carpenter  for  the  possession  of  the  gun  at 
that  time."  One  bullet  shattered  the  left  shoulder  of  the 
deceased  and  another  passed  through  his  body,  entering  from 
the  side  just  above  the  nipple,  the  point  of  exit  being  three 
or  four  inches  lower,  causing  his  death  a  few  seconds  there- 
after. 

It  is  stoutly  insisted  by  appellant  that  the  evidence  is  in- 
snofficient  to  support  the  verdict  of  manslaughter.  It  is 
virtually  conceded  that  there  is  testimony  tending  to  show 
that  the  crime  was  committed,  but  the  contention  is  that  it 
must  be  disregarded  on  account  of  the  want  of  credibility  of 
the  witnesses  so  testifying.  In  this  connection  we  deem  it 
necessary  to  refer  only  to  the  widow,  who  was  the  principal 
witness  for  the  people.  It  is  contended  that  it  appears  she 
contradicted  herself  in  important  particulars,  when  we  com- 
pare her  testimony  at  the  coroner's  inquest,  the  preliminary 
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examination  and  the  trial  of  the  defendant.  On  two  essen- 
tial propositions,  it  is  contended  by  appellant,  she  is  entirely 
inconsistent,  to  wit:  ''As  to  whether  deceased  straightened 
up  and  turned  around  before  stepping  away  from  the  wagon, 
or  straightened  up  and  stepped  backwards  from  the  wagon, 
also  as  to  whether  the  point  of  entrance  of  Bond's  bullet 
was  on  the  left  or  right  side  of  deceased,  she  having  at  the 
time  of  the  trial  changed  her  testimony  in  both  of  these 
particulars  from  that  given  by  her  at  both  the  coroner's  in- 
quest and  the  preliminary  examination.  In  addition  to  this 
she  has  made  the  very  startling  and  unnatural  statement  that 
defendant  Bond,  a  deputy  fish  and  game  commissioner,  de- 
liberately and  in  cold  blood  fired  the  shot  without  saying  a 
word  or  a  moment's  warning,  and  without  any  hostile  dem- 
onstration on  the  part  of  deceased."  But  how  can  we  say 
that  the  witness  was  not  honestly  mistaken  in  reciting  some 
of  the  less  important  details  of  the  occurrence  and  that  her 
story  was  not  substantially  correct  as  to  the  vital  facts  sur- 
rounding the  homicide  f  Is  it  not  a  matter  of  common  knowl- 
edge that  honest  and  intelligent  witnesses  differ  radically  in 
their  statements  of  even  less  exciting  events  which  they  have 
witnessed  and  that  they  are  often  strangely  uncertain  as  to 
details  which  seemingly  would  make  a  lasting  impression 
upon  the  memory!  We  should  not  demand  of  this  untutored 
Indian  woman  a  more  tenacious  memory,  a  clearer  impres- 
sion of  the  surrounding  circumstances  attending  an  event  of 
such  excitement  and  trepidation  or  a  more  consistent  state- 
ment of  its  various  features  than  experience  and  observation 
demonstrate  may  be  expected  from  more  intelligent  and 
favored  observers  of  such  an  occurrence.  And  while  it  does 
seem  somewhat  incredible  that  a  public  officer  should  be 
guilty  of  such  brutality  as  is  described  by  this  witness,  it 
must  be  admitted  that  the  annals  of  crime  contain  the  record 
of  many  deeds  equally  cruel  and  inexplicable.  But  the  com- 
plete answer  to  the  whole  contention  of  appellant  readily  sug- 
gesting itself  is  that  the  jurors  are  the  exclusive  judges  of 
the  credibility  of  the  witnesses  and  of  the  weight  of  the  evi- 
dence, and  unless  the  testimony  in  favor  of  the  verdict  is  so 
inherently  improbable  as  to  demand  its  rejection  appellate 
courts  are  bound  by  it.  It  is  needless  to  add  that  it  is  not  a 
question  of  whether  the  higher  court  is  convinced  by  it  of  de- 
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fendant's  guilt  or  may  be  satisfied  of  defendant's  innocence. 
The  Indian  woman  did  testify  clearly  and  positively  to  facts 
from  which  only  the  inference  can  be  drawn  that  the  defend- 
ant committed  at  least  the  crime  of  manslaughter,  unless  it 
can  be  said  that  there  is  no  snfScient  evidence  that  defend- 
ant's shot  caused  the  death  of  deceased.  Indeed,  giving  full 
credit  to  her  statements,  and  assuming  that  there  was  a 
sufficient  showing  that  appellant's  shot  contributed  to  the 
fatal  result,  the  conclusion  would  follow  that  there  should 
have  been  a  conviction  of  murder.  But  it  is  probable  that, 
recognizing  the  not  uncommon  disposition  of  mankind  to 
yield  somewhat  to  the  influence  of  interest  or  prejudice  in 
giving  testimony  of  important  events  of  deep  concern  to  the 
witness,  the  jury  believed  that  all  the  witnesses  to  the  homi- 
cide were  not  entirely  candid,  and  while  rejecting  the  theory 
that  defendant  maliciously  killed  the  deceased,  they  were 
satisfied  that  he  was  not  altogether  blameless  and  should  be 
convicted  of  the  lesser  offense. 

At  any  rate,  here  is  some  of  the  testimony  which  we  are 
asked  to  brush  aside  as  unworthy  of  credence:  ''My  husband 
he  pass  around  the  wagon  and  went  over  here  where  this 
table  was  and  looked  in  the  box  and  then  come  back  along 
here  and  I  caught  him  by  the  arm  and  called  his  attention  to 
this  loose  wagon  nut  He  was  standing  near  this  loose  wagon 
nut  when  I  had  this  conversation  with  him  about  the  monkey 
wrench,  and  Carpenter  was  over  there  with  his  fish  basket 
and  Bond  was  standing  over  here  near  the  right  hind  wheel 
of  the  wagon.  The  time  that  I  saw  Bond  shoot  my  husband 
was  when  my  husband  turned  around  and  was  facing  over 
towards  the  oak  tree,  then  my  husband  staggered  back  to  the 
live  oak  tree  and  was  holding  on  to  one  of  those  cross-bars, 
and  he  was  there  when  Carpenter  shot  him.  My  husband 
didn't  reach  around  to  pick  up  the  gun  and  didn't  offer  to 
fight  Bond,  and  didn't  tell  Bond  that  he  would  fight  him, 
and  didn't  tell  him  that  he  would  cut  him  or  shoot  him.  He 
didn't  have  a  club  in  his  hand.  He  didn't  have  any  rock  to 
go  and  strike  Mr.  Bond.  He  didn't  have  any  knife  at  all. 
He  didn't  offer  to  fight  Mr.  Bond  at  any  time.  I  was  right 
there  all  the  time. ' ' 

The  testimony  of  the  girls  as  to  what  occurred  at  the  camp 
in  the  main  corroborates  the  statements  of  the  widow. 
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Another  circumstance  to  which  attention  is  directed  by 
appellant  to  show  the  improbability  of  the  testimony  of  the 
Indian  witnesses  relates  to  the  entry  and  exit  of  the  bullet. 
It  is  argued  that  since  the  ground  was  comparatively  level 
and  Junior  was  admittedly  much  taller  than  the  defendant, 
if  the  shot  had  been  fired  as  related  by  said  witness  the  bul- 
let would  have  left  the  body  above  the  point  of  its  entry. 
But  this  is  a  matter  of  speculation,  and  it  overlooks  the 
familiar  fact  that  the  course  of  such  wounds  through  the  tis- 
sues of  the  body  is  often  eccentric  and  apparently  opposed  to 
the  recognized  laws  of  physics.  Besides,  there  was  evidence 
from  which  the  jury  had  a  right  to  infer  that  the  position  of 
defendant,  as  testified  to  by  the  Indian  witness,  was  consid- 
erably higher  than  the  place  upon  which  Junior  was  stand- 
ing. 

But  it  is  further  insisted  by  appellant:  1.  That  ''the  evi- 
dence is  insufficient  to  show  that  defendant  fired  the  shot 
which  caused  the  decedent's  death";  and  2.  It  ''totally  fails 
to  show  that  any  conspiracy  was  entered  into  between  Car- 
penter and  defendant,  or  that  the  latter  aided  and  abetted 
the  former  in  the  commission  of  the  homicide." 

Ab  to  the  first  proposition  it  is  said:  "Of  the  three  shots 
fired,  Carpenter  fired  two  and  defendant  one.  One  of  the  three 
missed  the  decedent,  another  infiicted  a  fiesh  wound  merely, 
while  the  third  passed  through  the  most  vital  parts  of  the 
body,  causing  instantaneous  death."  It  is  claimed  that  there 
is  no  evidence  to  show  that  the  defendant  fired  this  shot  which 
passed  through  the  body.  In  arguing  the  importance  of  this 
feature  of  the  case  appellant  says:  "Even  had  the  author- 
ship of  the  fatal  shot  been  merely  one  of  a  series  of  incidental 
or  secondary  facts  necessary  to  establish  the  defendant's  con- 
nection with  the  affair,  instead  of  being,  as  it  was,  the  para- 
mount issue  in  the  case,  it  is  certain  that  it  would  have  had 
to  be  proved  to  a  moral  certainty,  and  in  such  a  manner  as 
to  exclude  every  other  reasonable  hypothesis."  (People  v. 
Phipps,  39  Cal.  333.)  But  answering  the  last  suggestion 
first,  it  should  be  sufficient  to  say  that  the  rule  announced  is 
for  the  jury  and  not  for  a  reviewing  court.  If  we  can  find 
any  evidence  in  the  record  from  which  a  rational  inference 
might  be  drawn  that  defendant  fired  the  fatal  shot,  our  in- 
quiry as  to  this  feature  can  go  no  further.    It  is,  of  course. 
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well  settled  that  ''If  the  evidence  which  bears  against  the 
defendant,  considered  by  itself  and  without  regard  to  con- 
flicting evidence,  is  sufficient  to  support  the  verdict,  the  ques- 
tion ceases  to  be  one  of  law  of  which  alone  this  court  has 
jurisdiction — and  becomes  one  of  fact  upon  which  the  deci- 
sion of  the  jury  and  the  trial  court  is  final  and  conclusive.'' 
{People  V.  Emerson,  130  Cal.  562,  [62  Pac.  1069].)     There 
is  this  to  be  said,  also,  that  it  is  a  mere  inference  drawn  by 
appellant  from  the  evidence  that  one  shot  *' inflicted  a  flesh 
wound  merely,"  while  another  caused  ** instantaneous  death." 
One  of  the  witnesses  testified  that  the  shot  which  inflicted 
what  appellant  calls  **a  flesh  wound  merely"  "broke  the  arm 
eompletely,  but  we  couldn't  find  out  if  it  had  left  the  body 
at  all,  and  I  don't  know  whether  that  bullet  that  entered  the 
arm  went  down  into  the  heart  or  not."    Another  witness  who 
declared  on  direct  examination  that  one  of  the  shots  "pierced 
his  arm  about  the  center  of  the  arm  up  near  the  shoulder, 
breaking  his  arm  and  lodged  in  the  bone,"  said  on  cross- 
examination:  "I  didn't  see  whether  that  bullet  went  out  or 
not.    There  was  no  indication  of  it.    It  might  have  gone  down 
and  lodged  in  the  deceased's  arm.    I  couldn't  tell  whether 
it  stopped  in  a  bone  or  went  on  into  the  body."    No  autopsy 
was  held,  and  there  is  probably  nothing  in  the  respective  posi- 
tioius  of  the  participants  at  the  time  of  the  homicide  or  in  the 
course  of  the  bullets  to  afford  any  assistance  in  determining 
who  fired  the  fatal  shot.    There  is — it  may  be  admitted — 
no  certainty  as  to  its  source,  and  it  cannot  be  positively  af- 
firmed which  shot  missed  the  deceased,  which  of  the  two,  if 
only  one,  or  whether  both  striking  the  body  caused  the  fatal 
termination,  or  how  long  the  deceased  survived  the  fatal 
blow;  but  the  question  with  which  we  are  concerned  is,  do 
we  find  in  any  of  the  circumstances  detailed  by  any  of  the 
witnesses  substantial  support  for  the  inference  that  appel- 
lant fired  the  fatal  shotf 

According  to  the  transcript,  the  widow  testified  "D.  M. 
Bond  shot  my  husband.  Shot  him  right  here.  (Showing.) 
My  husband  he  hold  him  right  here  this  way  (showing),  and 
he  go  back  that  way ;  and  he  hold  this  pole  here  and  he  come 
across  and  he  hold  him  here,  and  he  do  this  way  (illustrating 
by  holding  hands  on  body),  *0h!'  And  he  do  that  way. 
(Showing.)"    It  thus  appears  that  the  witness  illustrated 
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the  actions  of  Junior  after  the  first  shot  was  fired  by  appel- 
lant. While,  manifestly,  we  have  an  incomplete  reproduc- 
tion of  those  movements,  there  is  sufficient  in  the  tran- 
script to  support  the  inference  that  the  Indian  was  seriously 
wounded.  The  convulsive  movements  of  the  body  and  the 
position  in  which  the  hands  were  placed,  apparently  described 
by  the  witness,  may  have  carried  to  the  jury  the  conviction 
that  the  shot  fired  by  Bond  was  the  one  that  passed  through 
the  body  and  caused  the  death  of  the  deceased.  We  cannot 
say,  in  view  of  the  record,  that  such  conclusion  is  unwar- 
ranted. According  to  the  witness,  the  question  of  the  inflic- 
tion of  the  fatal  wound  narrows  itself  to  two  shots — one  fired 
by  appellant  and  the  other  by  Carpenter — since  she  declares 
that  the  last  shot  was  fired  into  the  air  when  she  struck 
Carpenter's  pistol  while  her  husband  was  lying  on  the  ground. 
It  is  quite  probable  that  both  of  these  shots  which  took  ef- 
fect contributed  to  the  death  of  Junior,  but,  at  any  rate,  the 
solution  of  the  question  as  to  who  caused  his  death  must  be 
found  in  the  circumstances  detailed  by  the  witnesses,  and  it 
cannot  be  said  that  the  inference  which  connects  appellant 
with  the  fatal  result  is  unsupported. 

But  again,  it  will  not  be  disputed  that  the  jury  had  a  legal 
right  to  reject  a  portion  of  the  testimony  of  the  defendants 
and  also  of  the  witnesses  for  the  prosecution.  The  jury, 
basing  their  conclusions  upon  the  evidence,  may  have  adopted 
substantially  the  following  theoiy:  That  the  Indian  assaulted 
Carpenter  at  the  creek,  as  testified  to  by  the  latter;  that  de- 
fendants harbored  resentment  in  consequence  of  Junior's 
violent  conduct;  that,  after  arriving  at  the  camp.  Carpenter, 
without  even  the  appearance  of  justification,  drew  his  pistol 
and  made  an  effort  to  shoot  the  deceased;  that  the  latter 
seized  the  pistol  and  while  the  two  were  struggling  for  its 
possession  Bond,  understanding  the  situation,  deliberately 
fired  a  shot  which  contributed  to  the  fatal  result  and  caused 
the  Indian  to  relax  his  hold  upon  the  weapon  and  thereupon 
Carpenter  fired  the  last  shot,  which  was  followed  imme- 
diately by  the  death  of  Junior.  Upon  this  theory  it  could 
not  be  doubted  for  a  moment  that  appellant  could  be  con- 
victed properly  as  an  aider  and  abettor  of  the  crime.  "The 
word  *aid*  does  not  imply  guilty  knowledge  or  felonious  in- 
tent|  whereas  the  definition  of  the  word  'abet'  includes  knowl- 
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edge  of  the  wrongful  purpose  of  fhe  perpetrator  and  coun- 
sel and  encouragement  in  the  crime."  {People  ▼.  Dole,  122 
CaL  492,  [68  Am.  St  Bep.  50,  55  Pae.  581].)  Or,  as  de- 
fined an  State  ▼.  TaUy,  102  Ala.  25,  [15  South.  722,  737],  cited 
by  appellant:  ''The  legal  definition  of  'aid'  is  not  different 
from  its  meaning  in  common  parlance.  It  means  to  assist; 
'to  supplement  the  efforts  of  another.'  (Bapalje  and  Law- 
raice's  Law  Dictionary,  p.  43.)  'Abet'  is  a  French  word 
compounded  of  fhe  two  words  'a'  and  'beter' — ^to  bait  or  ex- 
cite an  animsl;  and  Bapalje  and  Lawrence  thus  define  it: 
'To  abet  is  to  incite  or  encourage  a  person  to  commit  a  crime.' 
An  abettor  is  a  person  who,  being  present  or  in  the  neigh- 
borhood, incites  another  to  commit  a  crime  and  thus  becomes 
a  principal  in  the  offense."  It  would  not  be  necessary  for 
Carpenter  to  have  communicated  his  purpose  to  appellant 
to  make  the  latter  chargeable  as  a  principal  If,  with  the 
knowledge  of  Bond,  Carpenter  feloniously  made  the  assault 
and  the  former  voluntarily  assisted  in  taking  the  life  of  the 
Indian,  although  he  did  not  fire  the  fatal  diot,  both  would 
be  equally  guilty.  It  would  be  absurd  to  say  that  if  Bond 
knowingly  contributed  to  the  death  of  Junior  he  would  not 
be  an  aider  and  abettor  of  whatever  crime  was  committed. 
There  is  nothing  opposed  to  this  view  in  the  decisions  cited 
by  appellant.  For  instance,  in  Walker  v.  State,  29  Tex. 
App.  621,  [16  S.  W.  548],  the  court  of  appeals  of  Texas 
said:  "But  again,  in  order  to  hold  the  defendant  a  principal 
where  he  did  not  participate  in  the  actual  infliction  of  the 
fatal  wound,  it  is  absolutely  necessary  for  the  state  to  show 
that  he  knew  of  Shearer's  intent  to  commit  the  murder  or 
fire  the  fatal  shot,  and  that  knowing  this  intent  on  the  part 
of  Shearer  he  aided  it  or  encouraged  him  by  acts  or  words 
to  do  so."  Or,  as  it  is  stated  in  Lyons  v.  State,  30  Tex.  App. 
642,  [18  S.  W.  416] :  "If  there  be  no  conspiracy  or  agreement, 
each  would  be  held  responsible  for  his  own  acts.  But,  though 
there  was  no  conspiracy  to  commit  an  offense,  still  if  one  com- 
mits  an  offense,  and  the  accused  was  present  and  knew  the 
intention  of  the  other  and  aids  by  acts  or  encourages  by 
words  or  gestures  the  person  engaged  in  the  commission  of 
the  offense,  he  would  be  guilty  of  the  offense  committed.  But 
he  would  be  guilty  only  to  the  extent  of  his  knowledge  or 
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for  the  natural  and  reasonable  consequences  of  the  acts  aided 
or  encouraged  by  him." 

There  can  be  no  controversy  about  the  doctrine  announced 
in  Wilson  v.  State  (Tex,  Cr.),  24  S.  W.  409,  and  other  similar 
cases  cited  by  appellant,  that  ''If  two  or  more  persons  con* 
ceive  the  intention  at  the  same  time  to  strike  B.  without  pre- 
vious concert,  and  do  strike  him  without  knowing  the  inten- 
tion  of  the  other,  each  would  be  responsible  for  his  own  acts, 
but  would  not  be  an  aider  or  abettor  of  the  other.  To  apply 
this  rule  to  this  case,  if  appellant,  without  concert  with  Sam, 
and  without  knowledge  of  his  intentions,  conceived  the  in- 
tention to  and  did  strike  Bagley  with  a  rock  about  the  time 
that  Sam  stabbed  him,  he  would  not  be  responsible  for  said 
act;  nor  would  he,  in  striking  Bagley,  be  aiding  or  abetting 
Sam  in  his  acts.  But,  notwithstanding  this,  if  appellant  as- 
saulted deceased  with  the  rock  he  would  be  responsible  for 
the  homicide;  or,  if  the  blow  with  the  rock  contributed  ma- 
terially to  the  death  of  Bagley,  he  would  also  be  responsi- 
ble.'* 

Appellant's  contention  as  to  the  insufficiency  of  the  evi- 
dence cannot  be  upheld,  therefore,  for  the  reason  that  a 
rational  conclusion  may  be  drawn  therefrom--either  that  he 
unjustifiedly  fired  the  fatal  shot,  or  wrongfully  contributed 
to  the  death  of  the  deceased,  or  that  Carpenter  made  a  feloni- 
ous attempt  to  take  the  Indian's  life,  and  appellant,  with 
knowledge  of  such  assault,  aided  in  the  consummation  of  the 
unlawful  purpose  and  therefore  became  an  aider  and  abettor 
of  the  crime. 

Appellant  complains  because  the  court  refused  to  charge 
the  jury  ''That  if  no  aiding  and  abetting  by  the  defendant 
in  the  homicide,  and  no  conspiracy  between  him  and  Car- 
penter had  been  shown,  and  if  there  existed  a  reasonable 
doubt  as  to  which  of  them  inflicted  the  wound  from  which 
the  deceased  died,  the  defendant  was  entitled  to  be  ac- 
quitted." Nothing,  however,  seems  to  have  been  omitted  that 
was  necessary  for  the  complete  information  of  the  jury.  All 
the  material  elements  of  every  degree  of  crime  included  in 
the  charge  were  clearly  defined  and  the  jury  were  instructed 
that  "Unless  you  believe  from  the  evidence  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt  that  Robert  Junior  was 
killed  by  the  defendant  D.  M.  Bond  and  by  no  other  person; 
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or  that  he  was  killed  by  said  defendant  and  another  person 
who  had  conspired  together  to  commit  the  crime,  or  that  he 
was  killed  by  some  other  person  while  said  defendant  aided 
and  abetted  snch  other  person  in  killing  him,  it  will  be  your 
duty  to  acquit  the  defendant"  The  foregoing  was  given  at 
the  request  of  the  defendant  and  embodied  a  recognition  of 
the  three  aspects  of  guilty  participation  as  a  principal  in 
the  commission  of  a  crime  which  are  described  in  section  31 
of  the  Penal  Code,  as  where  one  '^  directly  commits  the  act 
constituting  the  offense,  aids  and  abets  its  commission,  or  not 
being  present  has  advised  and  encouraged  its  commission." 
There  is  no  evidence  in  the  record  that  prior  to  the  killing 
the  defendants  "had  conspired  together  to  commit  the  of- 
fense," and  therefore  that  portion  of  the  instruction  might 
well  have  been  omitted,  but  appellant  cannot  complain,  be- 
cause he  requested  it,  and,  besides,  it  is  clear  that  it  could 
not  have  prejudiced  the  jury.  It  may  be  said,  also,  that  it 
was  not  error  for  the  court  to  refuse  the  instruction  that 
"If  there  is  not  a  conspiracy  proven  then  the  defendant  did 
not  aid  and  abet,  and  if  you  do  not  believe  beyond  a  reason- 
able doubt  that  Bond's  shot  killed  Robert  Junior  then  I  in- 
struct you  that  the  defendant  Bond  is  entitled  to  a  verdict 
of  acquittal"  "Conspiracy"  implies  an  agreement  to  com- 
mit the  crime,  while  to  "aid  and  abet"  requires  actual  par- 
ticipation in  the  act  constituting  the  offense.  It  is  therefore 
manifest  that  one  may  "aid  and  abet"  without  having  previ- 
ously entered  into  a  conspiracy  to  commit  the  crime. 

The  court  declined  to  give  to  the  jury  the  definition  of  con- 
spiracy. There  seems  to  have  been  no  necessity  for  such 
is  the  one  to  which  we  have  already  referred,  and  we  must 
definition.  The  only  instruction  in  which  the  term  appears 
assume  that  the  average  juror  would  know  what  the  court 
meant  by  the  expression  "had  conspired  together  to  commit 
crime."  It  is  not  open  to  the  imputation,  as  claimed  by 
appellant,  "that  the  fact  that  the  defendant  and  Carpenter 
had  formed  a  joint  or  common  purpose  of  arresting  law 
breakers  and  of  enforcing  in  a  lawful  manner  the  law  passed 
for  the  protection  of  fish  would  have  made  them  conspirators 
and  liable  for  the  acts  of  each  other  while  in  the  execution 
of  that  purpose."  The  instruction,  by  necessary  implica- 
tion, excludes  from  consideration  any  agreement  except  one 
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to  commit  "the  crime.'*  The  "crime"  referred  to  is  clearly 
the  felonious  killing  of  the  deceased.  It  is  claimed  that  ap- 
pellant was  entitled  to  an  affirmative  charge  upon  the  sub- 
ject covered  by  said  instruction,  and  Pkipps  ▼.  State,  34 
Tex.  Cr.  608,  [31  S.  W.  657],  is  cited,  wherein  it  is  stated: 
"The  chai^  of  the  court  instructs  the  jury  who  are  princi- 
pals, and  throughout,  on  behalf  of  the  state,  in  instructing 
the  jury  as  to  each  grade  of  the  offense,  the  jury  are  told, 
if  you  believe  that  M.  Y.  Phipps  either  alone  or  acting  with 
Tom  Phipps  as  charged  in  the  indictment  did  certain  acts, 
then  he  would  be  guilty  of  the  offense,  etc.  But  nowhere  in 
the  charge  are  the  jury  instructed  a£Srmatively  if  Tom 
Phipps  tilled  the  deceased  and  the  defendant  did  not  act  or 
utter  no  word  in  aid  or  encouragement  of  said  Tom  Phipps, 
then  he  would  not  be  guilty  of  any  offense.  Inasmuch  as 
the  evidence  in  this  case,  as  before  stated,  fails  to  show  tiiat 
M.  V.  PhipjM  did  any  act  in  aid  of  said  homicide,  at  the 
time,  such  a  charge  was  pertinent  and  was  called  for,  and 
should  have  been  given  by  the  court  in  an  affirmative  and 
substantive  manner."  But  here  the  jury  were  told  un- 
equivocally that  they  must  believe  beyond  a  reasonable  doubt 
that  one  of  these  several  conditions  existed  or  else  they  must 
acquit.  It  is  difficult  to  understand  how  the  instruction 
could  have  more  positively  "affirmed"  the  duty  of  the  peo- 
ple to  establish  one  of  these  conditions  to  justify  conviction. 

It  is  further  claimed  that  the  instructions  upon  the  question 
what  would  constitute  justifiable  homicide  when  committed 
by  an  officer  in  making  an  arrest  were  confusing  and  con- 
flicting. The  instructions  complained  of  were:  "A  peace 
officer  may  arrest  anyone  committing  a  misdemeanor  in  his 
presence,  without  a  warrant.  In  the  making  of  the  arrest, 
or  in  preventing  an  escape  after  the  arrest,  the  officer,  when 
resisted  by  the  offender,  is  not  bound  to  retreat;  but  may 
use  such  physical  force  as  is  apparently  necessary  on  the  one 
hand  to  effect  the  arrest  by  overcoming  the  resistance  he  en- 
counters, or  on  the  other  to  subdue  the  efforts  of  the  prisoner 
to  escape,  but  he  cannot  in  either  case  take  the  life  of  the 
prisoner,  unless  it  appears  to  him  as  a  reasonable  man,  from 
all  the  circumstances,  that  the  taking  of  the  life  of  the 
prisoner  is  necessary  to  prevent  the  infliction  of  great  bodily 
injury  upon  himself  or  upon  those  acting  with  or  under  him, 
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or  to  prevent  the  killing  of  himself  or  those  acting  with  or 
under  him,''  and  again:  ''The  defendant,  as  an  ofScer  of  the 
law,  had  a  right,  in  endeavoring  to  arrest  and  retain  the  said 
Robert  Junior,  if  said  Bob^t  Junior  had  eommitted  a  public 
offense  in  his  presence,  to  use  all  the  force  that  was  neces- 
sary, or  that  appeared  to  him  as  a  reasonable  man  to  be 
necessary,  to  overcome  all  resistance,  even  to  the  taking  of 
life,  and  if  he  use  no  more  force  than  was  reasonably  neces- 
sary, or  that  appeared  to  him  as  a  reasonable  man  to  be  neces- 
sary, to  then  and  there  overcome  any  resistance  that  was 
being  made  to  him,  he  should  be  acquitted,''  etc. 

The  contention  is  that  these  instructions  are  irreconcilably 
conflicting  inasmuch  as  in  the  former  the  jury  were  told  that 
''the  defendant  was  not  justified  in  killing  the  decedent 
merely  because  this  was  necessary  in  order  to  arrest  him," 
and  in  the  latter  that  "if  the  decedent  had  committed  a  pub- 
lie  offense  in  the  defendant's  presence,  the  latter  had  a  right 
'to  use  all  the  force  that  was  necessary  or  appeared  to  him 
as  a  reasonable  man  to  be  necessary  to  overcome  all  resistance, 
even  to  the  taking  of  life.'  " 

The  distinction  made  by  appellant  is,  we  think,  more  fanci- 
ful, than  real.  We  must,  of  course,  read  the  whole  of  the 
instructions  together  and  so  considered  there  is  no  conflict 
whatever.  The  proposition  of  law  expressed  in  both  of  these 
instructions  is  that  where  the  officer  is  authorized  to  make 
an  arrest  he  may  use  whatever  force  is  necessary  to  accom- 
plish his  purpose  and  overcome  whatever  resistance  may  be 
offered.  Unless  the  resistance,  however,  should  be  of  such 
a  nature  that  it  appeared  to  the  officer  as  a  reasonable  man 
that  he,  or  anyone  acting  with  or  under  him,  was  in  danger 
of  receiving  great  bodily  injury,  he  would  not  be  justified 
in  killing  the  prisoner.  The  reason  is  plain;  in  such  case 
he  could  overcome  the  resistance  without  killing  the  prisoner. 
A  resistance  that  does  not  threaten  great  bodily  injury  can 
and  should  be  overcome  without  a  homicide.  Therefore  he 
may  use  all  the  force  "that  appears  to  him  as  a  reasonable 
man  to  be  necessary  to  overcome  all  resistance,  even  to  the 
taking  of  life/*  as  stated  in  the  second  quoted  instruction, 
but  this  claim  of  resistance  is  not  to  be  a  mere  subterfuge; 
the  resistance  must  be  such  as  appears  to  the  officer  likely 
to  inflict  great  bodily  injury  upon  himself  or  those  acting 
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with  him.  Otherwise  there  is  no  necessity  to  take  life  and 
it  cannot  be  permitted. 

But  if  there  was  any  inconsistency  or  confusion  in  the 
quotations  already  made,  it  is  entirely  removed  by  the  con- 
cluding portion  of  the  second  instruction,  which  we  deem  it 
unnecessary  to  set  out  in  full.  Even  if  we  were  to  concede 
that  the  court  used  an  inaccurate  or  incomplete  expression 
in  the  foregoing  we  would  still  be  required  to  hold  that  it 
was  without  prejudice,  as  when  all  the  charge  is  considered 
we  find  that  all  the  conditions  concerning  which  the  evidence 
relates  and  under  which  the  right  to  take  the  life  of  deceased 
existed  were  fully  and  completely  expressed.  {People  v.  Tur- 
pin,  10  Cal.  App.  526,  [102  Pac.  680].)  The  theory  of  the 
defense,  as  formulated  by  counsel  for  appellant,  was  fully 
presented  to  the  jury  in  the  instructions,  and  we  see  nothing 
to  criticise  therein. 

The  court  did  not  err  in  admitting  in  evidence  the  rem- 
nants of  the  shirt  worn  by  deceased  at  the  time  of  the  homi- 
cide. It  had  been  in  possession  of  the  sheriff  from  the  time 
it  was  removed  from  the  body,  and  the  only  objection  made 
was  that  the  proper  foundation  had  not  been  laid.  If  ap- 
pellant was  relying  upon  the  claim  that  it  was  not  shown  to 
be  in  the  same  condition  as  at  the  time  it  was  removed,  he 
should  have  called  that  to  the  attention  of  the  court  or  in- 
terrogated the  witness  concerning  it.  It  was  probably  an  un- 
necessary piece  of  evidence.  There  is  nothing  in  the  record 
to  show  that  there  was  anything  in  the  appearance  of  the 
cloth  to  throw  any  particular  light  upon  the  tragedy,  but  it 
is  clear  as  anything  can  be  that  we  cannot  say  that  the  in- 
troduction of  the  fragment  of  the  shirt  influenced  the  jury 
against  appellant.  As  far  as  we  are  advised,  the  effect  could 
have  been  no  different  if  a  portion  of  any  other  garment 
worn  by  the  deceased  had  been  received  in  evidence.  The 
ease  is  not  at  all  similar  to  the  one  cited  from  Mississippi, 
where  the  skull  of  the  deceased  was  produced  without  suffi- 
cient preliminary  proof. 

Appellant  assigns  error  in  the  ruling  of  the  court  **  allow- 
ing Sheriff  Boyd  to  testify  that  the  bullet  entered  the  left 
side  of  deceased,  passed  through  his  body  and  came  out  on 
the  right  side.''  The  objection  was  that  the  ** proper  founda- 
tion had  not  been  laid  and  the  witness  was  not  properly 
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qualified.''  The  witness  had  inspected  the  body  and  was 
competent  to  describe  what  he  had  seen.  If  it  should  be 
said  that  tiie  position  of  the  place  of  entry  and  of  exit  in- 
volved expert  knowledge,  or  that  it  was  not  a  proper  subject 
of  expert  testimony,  the  complete  answer  is  that  the  other 
evidence  shows  without  conflict  that  the  bullet  entered  the 
left  side,  and  this  is  the  theory  upon  which  appellant  assails 
vigorously  the  testimony  of  the  Indian  woman.  That  the 
deceased  was  shot  to  death  appears  without  controversy,  and 
the  answer  to  the  said  question,  in  view  of  the  conceded  facts, 
is  favorable  to  appellant. 

One  Bramlett,  a  witness  for  the  prosecution,  was  permitted 
to  give  his  opinion  that  deceased  was  seventy  years  of  age. 
The  rule  seems  to  be  that  ''Age  is  provable  by  the  inference 
of  any  competent  observing  witness.  This  is  true  both  in 
the  case  of  human  beings,  whether  they  be  adults,  minors  or 
children,  and  in  the  case  of  animals  or  inanimate  objects.'' 
(17  Cyc.  98.)  The  witness  showed  he  was  qualified  by  tes- 
tifying that  he  had  known  the  deceased  for  something  like 
twenty-five  years.  The  jury,  though,  probably  attached  no 
importance  to  his  testimony,  as  it  was  very  much  weakened 
on  cross-examination,  and  the  widow  testified  that  her  hus- 
band was  strong  enough  to  whip  either  of  the  defendants. 

The  court  overruled  the  objection  to  the  question  asked  in 
the  cross-examination  of  the  witness  Pedlar:  "Do  you  know 
whether  that  fish  ladder  was  in  working  order  at  the  time 
you  were  there?"  The  contention  of  appellant  is  that  "This 
eross-examination  and  the  introduction  of  evidence  as  to  the 
condition  of  the  fish  ladder  must  have  prejudiced  the  de- 
fendant's case  to  the  extent  of  leading  the  jury  to  believe 
that  fishing  within  the  prohibited  distance  of  a  fish  ladder 
which  was  not  in  working  order  would  not  be  a  misdemeanor." 
But,  as  pointed  out  by  the  attorney  general,  this  inference 
was  obviated  by  the  instruction  of  the  court  that  the  defend- 
ants were  deputy  fish  commissioners,  and  while  acting  in  such 
capacity  "they  placed  deceased  under  arrest  for  the  violation 
of  the  game  and  fish  laws  of  California  committed  in  their 
presence." 

One  Anderson  had  been  arrested  by  defendants  on  August 
19th  for  violating  the  fish  law,  and  by  him  appellant  sought 
to  show  that  he  had  been  properly  treated  by  the  officers. 
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The  court  rightly  sustained  an  objection  to  the  proffered  tes- 
timony. So  far  as  we  are  informed,  the  conduct  of  defend- 
ant upon  a  different  occasion  has  never  been  held  pertinent 
evidence  to  disprove  the  commission  of  a  crime  of  which  he 
is  being  tried.  If  appellant  desired  to  have  the  jury  apprised 
ns  to  his  character  or  reputation  in  the  community  for  the 
trait  involved  in  the  charge,  the  statute  provides  how  that 
should  be  done.  It  is  needless  to  say  that  the  said  attempt 
did  not  meet  the  requirement  of  the  law. 

Appellant  complains  because  the  court,  without  requiring 
the  record  to  be  shown  the  witness,  permitted  the  cross-exam- 
ination of  the  codefendant  Carpenter  as  to  his  failure  to 
testify  at  the  coroner's  inquest  and  the  preliminary  examina- 
tion concerning  certain  matters  related  at  the  triaL  The 
questions  were:  ^'I  will  ask  you,  Mr.  Carpenter,  if  at  the 
coroner's  inquest,  when  you  were  detailing  this  affair  before 
the  inquest,  if  you  testified  to  anything  before  the  jury  about 
hearing  voices  upon  the  bankt"  and  ''Now,  I  will  ask  you 
if  at  the  coroner's  inquest  you  testified  to  anything  about 
the  peddler  fishing  there t"  and  ''Now,  I  will  ssk  you  if 
both  at  the  preliminary  examination  of  this  case  and  at  the 
former  trial  of  this  case,  if  you  didn't  place  my  hand  upon 
this  gun  and  testify  that  that  was  the  manner  in  which  the 
Indian  grabbed  itt" 

As  to  the  first  two,  they  were  merely  preliminary  for  the 
purpose  of  impeachment  and  were  properly  allowed,  although 
the  transcript  of  the  testimony  of  the  witness  was  not  first 
shown  him.  {People  v.  Hart,  153  Cal.  261,  [94  Pac.  1042].) 
It  is  also  clear  that  the  matter  is  of  so  little  importance  and 
the  answers  were  so  satisfactory  that  no  prejudice  could  pos- 
sibly have  resulted.  It  is  not  contended  that  the  incident 
referred  to  in  the  last  question  was  photographed,  and  we 
must  assume  that  the  record  would  have  afforded  no  assist- 
ance. As  to  this,  it  may  be  said  ako  that  no  unfavorable 
inference  could  have  been  drawn  from  the  explanation  of 
the  witness. 

Witness  Carpenter  was  cross-examined  as  to  whether  he 
put  his  hand  upon  the  shoulder  of  deceased  when  arresting 
him,  and  also  whether  the  fish  ladder  was  in  working  order. 
Appellant  contends  that  this  may  have  created  in  the  minds 
of  the  jury  an  erroneous  impression  that  the  arrest  of  de- 
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ceased  was  unlawful.  But,  as  we  have  seen,  this  was  obvi* 
ated  by  the  instruction  given  in  reference  to  the  arrest. 

The  objection  that  they  were  not  proper  cross-examination 
to  the  questions  asked  of  the  defendant  as  to  an  agreement 
to  see  the  deceased  and  his  family  home,  and  in  reference  to 
the  distance  from  the  right  hind  wheel  of  the  wagon  to  the 
tree,  was  properly  overruled.  Besides,  they  related  to  trivial 
matters  and  the  answers  could  not  possibly  have  influenced 
the  result 

The  record  has  received  our  carefxd  attention  to  the  end 
that  no  injustice  might  be  done,  but,  in  our  opinion,  it  can- 
not be  said  that  the  appellant  did  not  have  a  fair  trial 
or  that  there  is  not  substantial  support  for  the  verdict. 

To  interfere  with  the  conclusion  of  the  jury  and  of  the 
trial  court  would  be,  as  it  appears  to  us,  a  violation  of  the 
well-established  principles  governing  the  action  of  appellate 
tribunals. 

The  judgment  and  the  order  are  affirmed. 

ChipmaUy  P.  J.,  and  Hart,  J.,  concurred* 


[Civ.   No.   781.    Second  Appellate  Distriet. — ^Aprfl  9,   1910.] 

W.  P.  JEFFRIES  COMPANY,  a  Corporation,  Petitioner, 
V.  THE  SUPERIOR  COURT  OF  THE  STATE  OP 
CALIFORNIA  IN  AND  FOR  THE  COUNTY  OF  LOS 
ANGELES,  and  W.  P.  JAMES,  Judge  of  Said  Superior 
Court,  Respondents. 

Wbit  op  Bevisw  —  JuBisDionoN  or  SiTPZBioa  Court  —  Appeal  fbom 
Justice's  Coubt  —  Noncx  or  FiLiNa  Undxetaeinq  —  Effect  of 
CHANGE  nr  Code. — ^The  serrice  of  the  notice  of  the  filing  of  the 
undertaking  on  appeal  from  the  juBtiee's  eourt  to  the  superior 
eonrt,  as  provided  bj  section  978a  of  the  Code  of  Ciyil  Procedure, 
enacted  November  11,  1909,  is  not  necessary  to  give  the  superior 
eourt  jurisdiction  of  the  appeal;  and  an  order  refusing  to  dis- 
miss the  appeal  for  want  of  such  service  cannot  be  annulled  upon 
writ  of  review. 

Jgy, — Statutoet  Construction — Pubpose  of  Change  in  Code. — Statu- 
tory provisions  are  to  be  construed  with  reference  to  the  intention 
and  purpose  of  the  enactment.    The  apparent  evil  to  be  lemediad 
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bj  the  amendment  of  1909  was  the  neceesity  tb&t  the  owner  of  a 
judgment  in  the  justice's  court  shonld  watch  the  justice's  docket 
for  thirtj  days  to  prevent  an  appeal  without  adequate  securitj; 
and  this  evU  was  remedied  bj  the  new  provision  for  an  under- 
taking within  five  days  after  the  notice  of  appeal,  and  that  notice 
of  its  filing  be  given  to  him. 

IkU— Object  or  Notiob  or  Fiuno  Ukdebtaking — ^Pakt  or  OoLLiLTEKAL 
Pboceedino  roB  Jubtitting. — THe  nature  and  object  of  the  pro- 
vision for  notice  of  the  filing  of  the  undertaking  is  not  to  make 
it  a  step  in  the  perfecting  of  the  appeal,  but  to  make  it  merely 
a  part  of  the  collateral  proceeding  to  justify;  its  sole  use  being 
to  bring  home  to  respondent  the  knowledge  that  the  appeal  is 
already  perfected  prima  facie.  It  merely  invites  the  respondent  to 
inspect  the  undertaking  already  filed. 

Id. — Penalty  not  Attached  to  Failubx  or  Notice. — There  is  no  pro- 
vision in  the  statute  as  to  the  time  within  which  the  notice  of  the 
undertaking  should  be  served,  nor  the  effect  of  a  failure  to  serve 
it 

Id. — Substantial  Notice — Sebviob  or  Notice  or  Appeal — ^Time  ros 
FiLiNo  Undebtakinq  Fixed  bt  Law. — The  filing  and  service  of 
the  notice  of  appeal  is  in  legal  effect  a  notice  that  under  the  law 
the  appellant  must  file  his  undertaking  within  five  days  thereafter 
to  make  his  appeal  prima  facie  effective.  It  therefore  works  no 
hardship  that  the  technical  notice  of  the  filing  of  the  undertaking 
is  not  given  to  the  appellant,  so  as  to  require  him  to  except  to 
the  sureties  within  five  days  after  filing  of  the  same^  which  is  in 
fact  required  of  him  by  law. 

Id. — Absence  or  Ghanoi  as  to  Time  roB  Ezceftiko  to  Sttbetibs. — 
No  change  was  made  by  the  amendment  of  the  code  in  1909,  as 
to  the  time  within  which  the  respondent  must  except  to  the  suffi- 
ciency of  the  sureties  on  the  undertaking  on  appeal.  This  is  re- 
quired to  be  done  within  five  days  after  the  filing  of  the  under- 
taking, without  reference  to  any  notice  of  its  filing.  The  provi- 
sion for  such  exception  is  independent,  and  cannot  be  read  into 
the  prior  provision. 

Id. — Justification  or  Subetdes — Oollatebal  Pboceedino. — ^The  justifi- 
cation of  the  sureties  after  exception,  or  of  other  sureties  in  their 
stead,  is  not  a  step  in  taking  an  appeal,  but  is  a  collateral  pro- 
ceeding in  which  respondent  exercises  the  right  granted  to  him 
to  obtain  adequate  security  for  his  protection  on  the  appeaL 

Id. — ^Waiveb  or  Bight. — ^The  respondent  may  waive  his  right  to  fur- 
ther security;  and  if  he  fails  to  exercise  his  right  to  except,  or 
fails  to  attend  before  the  court,  when  the  sureties  are  in  attendance 
to  justify,  his  right  is  waived;  and  the  original  qualification  of  the 
sureties  operates  as  a  full  and  complete  justification,  and  the  ap- 
peal remains  perfected  and  effectual  under  the  original  undertaking. 
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PETITION  for  writ  of  review  to  the  Superior  Court  of 
Los  Angeles  County.    W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andrew  J.  Copp,  Jr.,  for  Petitioner. 

James  P.  Clark,  and  Sidney  J.  Parsons,  for  Respondents. 

THE  COJJRT.— Certiorari.  Petitioner  is  plaintiff  in  an 
action  brought  in  a  justice's  court  of  Los  Angeles  county,  in 
which  he  obtained  a  judgment  against  the  defendants  in  the 
action  on  October  11,  1909.  The  latter  appealed  to  the  su- 
perior court  upon  questions  of  both  law  and  fact.  Separate 
notices  of  appeal  were  served  and  filed  on  October  21,  1909, 
by  two  of  the  several  defendants  in  the  action,  and  on  the 
same  day  the  statutory  undertakings  on  appeal  and  to  stay 
execution  were  filed  by  one  of  the  defendants ;  and  on  October 
25,  1909,  a  separate  undertaking  for  the  same  purpose  by 
the  other  appealing  defendants  was  filed.  On  October  27, 
1909,  all  the  papers  in  the  cause  were  certified  to  and  filed 
in  the  ofSce  of  the  clerk  of  the  superior  court. 

No  notice  of  the  filing  of  these  undertakings,  or  either  of 
them,  was  given  as  provided  by  section  978a  of  the  Code  of 
Civil  Procedure  at  the  time  they  were  filed,  or  within  thirty 
days  thereafter;  and,  on  November  11,  1909,  respondent 
served  notice  upon  appellants  of  its  intention  to  move  to 
dismiss  the  purported  appeals,  which  motion  was  noticed  for 
November  22,  1909,  and  based  upon  the  failure  of  appellants 
to  serve  the  notices  of  the  filing  of  said  undertakings  as  afore- 
said. An  affidavit  of  counsel  setting  out  the  facts  was  served 
with  the  notice.  Thereafter,  on  November  12,  1909,  one  of 
the  appellants  served  notice  upon  petitioner  of  the  filing  of 
his  undertaking.  The  motion  to  dismiss  said  appeals  was 
heard  at  the  time  for  which  noticed  and  the  motion  denied. 
It  is  this  order  denying  this  motion  which  we  are  asked 
to  review. 

Section  978a,  Code  of  Civil  Procedure,  is  a  new  section 
added  to  the  code  in  1909,  and  reads  as  follows:  ^'The  under- 
taking on  appeal  must  be  filed  within  five  days  after  the 
filing  of  the  notice  of  appeal  and  notice  of  the  filing  of 
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the  undertaking  must  be  given  to  the  respondent.  The  ad- 
verse  party  may  except  to  the  suflSciency  of  the  sureties  within 
five  days  after  the  filing  of  the  undertaking,  and  unless  they 
or  other  sureties  justify  before  the  justice  or  judge  within 
five  days  thereafter,  upon  notice  to  the  adverse  party,  to  the 
amounts  stated  in  their  affidavits,  the  appeal  must  be  re- 
garded as  if  no  such  undertaking  had  been  given." 

The  requirement  of  the  first  sentence,  to  wit,  the  filing  of 
the  undertaking  within  five  days  after  the  service  of  the 
notice  of  appeal,  and  the  giving  of  notice  of  the  filing  of 
the  undertaking,  are  new  provisions  in  the  statute.  Prior  to 
the  enactment  of  this  section  the  undertaking  could  be  filed 
at  any  time  within  the  thirty  days  during  which  the  appeal 
might  be  taken  (sec.  978).  The  portion  of  978a  relating 
to  the  justification  of  sureties  is  but  a  re-enactment  of  the 
same  matter  theretofore  a  part  of  section  978. 

It  is  apparent,  then,  that  the  only  question  presented  on 
this  application  is:  ''Was  service  of  notice  of  the  filing  of  an 
undertaking  by  appellants  necessary  to  give  the  superior 
court  jurisdiction  of  the  appeal  1"  We  think  this  question 
must  be  answered  in  the  negative.  Statutory  provisions  are 
to  be  construed  with  reference  to  the  intention  and  purpose 
of  their  enactment.  The  apparent  evil  to  be  remedied  by  the 
amendment  of  1909  was  the  necessity  under  the  old  condi- 
tions that  the  owner  of  a  judgment  rendered  in  a  justice's 
court  should  keep  constant  supervision  of  the  justice's  docket 
for  the  period  of  thirty  days  to  prevent  an  appeal  being 
taken  therefrom  without  adequate  security  being  given  on 
the  appeal.  The  remedy  was  the  requirement  that  the  un- 
dertaking be  filed  within  five  days  and  that  notice  of  the 
filing  of  the  undertaking  should  be  given  to  him.  No  change 
was  made  by  the  amendment  in  regard  to  the  time  within 
which  the  respondent  must  except  to  the  sufficiency  of  the 
sureties.  This  is  still  required  to  be  done  within  five  days 
after  the  filing  of  the  undertaking,  no  reference  being  made 
to  any  notice  of  such  filing.  Notice  of  intention  to  file  an 
undertaking  would  serve  no  useful  purpose,  as  the  service 
and  filing  of  the  notice  of  appeal  would  accomplish  all  that 
a  notice  of  an  intention  to  file  an  undertaking  could  do,  as 
it  implied  that  within  five  days  the  undertaking  necessary 
to  perfect  the  appeal  would  be  filed.    This  is  regarded  as 
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sufficient  notice  of  intention  on  appeals  from  the  saperior 
court.  No  reason  exists  for  giving  a  notice  in  advance  of 
the  act,  as  no  hearing  was  to  be  had  or  act  done  which 
required  the  presence  of  the  adverse  party  when  the  instru- 
ment was  presented  to  the  justice.  If  considered  as  a  notice 
to  be  givoi  after  the  undertaking  has  been  filed,  there  is  no 
provision  as  to  the  time  it  should  be  served  or  the  effect  of 
a  failure  to  serve  it.  The  language  used  in  the  latter  part 
of  the  section  with  respect  to  the  notice  to  be  given  of  the 
time  of  justification  of  sureties  cannot  be  read  into  the  first 
sentence,  as  petitioner  suggests.  Neither  is  it  applicable  by 
analogy. 

If  the  failure  to  give  notice  of  the  filing  of  the  under- 
taking should  subject  appellant  to  a  penalty,  such  as  that 
prescribed  where  the  sureties  fail  to  justify,  there  would 
have  been  no  question  as  to  the  legislative  intention.  It  is 
true,  as  argued  by  petitioner,  that  the  absence  of  such  a 
provision  makes  somewhat  for  the  view  that  this  notice  is  a 
step  in  perfecting  the  appeal,  rather  than  a  part  of  the  col- 
lateral proceeding  to  justify,  but  its  very  nature  and  purpose 
make  it  part  of  the  latter.  Its  sole  use  is  to  bring  home  to 
respondent  the  knowledge  that  the  appeal  is  already  per^ 
fected,  at  least,  prima  facie.  Only  after  the  appeal  has  been 
taken  and  rendered  effectual  to  this  extent  can  it  serve  any 
purpose.  It  merely  invites  the  respondent  to  inspect  the 
undertaking  already  filed  in  order  to  determine  the  suffi- 
ciency of  the  sureties  executing  it. 

The  justification  of  the  sureties  after  notice  is  not  a  neces- 
saiy  step  in  taking  an  appeal  An  appeal  is  taken  by  filing 
and  serving  a  notice  of  appeal  (sec.  974} ;  it  is  perfected  or 
made  effectual  by  filing  an  undertaking  ''for  the  pa3rment 
of  the  costs  on  appeal''  The  qualification  by  the  sureties, 
upon  this  undertaking,  in  the  absence  of  exception,  is  a  full 
and  complete  justification.  A  further  justification  may  be 
required  by  the  respondent  by  excepting  to  the  sufficiency 
of  the  sureties.  This  further  justification  is  a  collateral  pro- 
ceeding in  which  the  respondent  may  exercise  a  right  granted 
him  to  determine  the  adequacy  of  the  security  given  for  his 
protection  on  the  appeaL  This  he  may  waive,  and  if  he 
fails  to  exercise  his  right  to  except,  or  fails  to  attend  before 
the  court  when  the  sureties  are  in  attendance  for  the  pur- 
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pose  of  justifying,  the  appeal  remains  perfected  and  effectual 
under  the  undertaking  as  originally  filed,  just  as  it  does  when 
he  does  not  except.  {Bank  of  Escondido  v.  Superior  Court, 
106  Cal.  43,  47,  [39  Pac.  211].)  If,  however,  after  excep- 
tion properly  made,  the  sureties  fail  to  justify  within  five 
days,  ''the  appeal  must  be  regarded  as  if  no  such  undertaking 
had  been  given.'*  (Sec.  978a;  Wood  v.  Superior  Court,  67 
Cal.  115,  [7  Pac.  200] ;  McCracken  v.  Superior  Court,  86 
Cal.  76,  [24  Pac.  845] ;  Bennett  v.  Superior  Court,  113  Cal. 
440,  [45  Pac.  808] ;  Lane  y.  Superior  Court,  5  CaL  App.  762, 
[91  Pac.  405].) 

The  question  here  nnder  consideration  was  not  before  the 
court  of  appeal  for  the  third  district  in  Stimpson  etc.  Co.  v. 
Superior  Court,  12  Cal.  App.  536,  [107  Pac.  1013].  In  that 
case  there  was  an  entire  failure  to  file  any  undertaking  after 
giving  the  notice  of  appeal,  the  undertaking  relied  on  having 
been  executed  and  filed  ''months  before  the  trial." 

In  the  absence  of  some  clearly  expressed  intention  upon  the 
part  of  the  legislature  to  make  jurisdictional  the  serving  of  a 
notice  the  sole  purpose  of  which  is  what  we  have  declared 
this  one  to  be,  we  feel  constrained  to  hold  that  the  failure 
to  do  so  does  not  deprive  the  superior  court  of  jurisdiction  to 
hear  an  appeal  in  which  the  other  steps  provided  by  the 
statute  are  regularly  and  properly  taken. 

The  demurrer  to  petition  is  sustained  and  the  writ  denied. 


[dr.  No.  763.    First  AppeUate  District.— April  U,  1910.] 

In  the  Matter  of  the  Estate  of  JOSEPH  GOETZ,  Deceased. 
EMMA  BOEHM  et  al.,  Appellants,  v.  LOUIS  ALBERT 
GOETZ  et  al.,  Bespondents. 

CONTBAGT  TO  SeLL  LaNI>— USS  OF  V^OBD  "SOLD^—BXPOSIT— POSSESSION 
or  PUKCHASKB — ^DXBD  IN  ESOBOW — ^NONPAYMENT — ^AgbXBD  CANCEL- 
LATION.— The  use  of  the  word  "sold"  in  a  contract  for  the  pur- 
chase and  sale  of  real  estate  does  not  conclusively  show  a  present 
eonyeyanee;  and  where  the  purchaser  merely  made  a  deposit  of 
money  with  an  agreement  to  pay  the  residue  of  the  price,  and  was 
allowed  to  take  possession,  and  a  deed  was  placed  in  escrow,  to 
be  deliyered  only  when  the  full  price  was  paid,  which  the  purchaser 
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failed  to  paj,  and  the  whole  transaction  was  eaneeled  by  mntnal 
agreement,  and  the  deed  retnmed  to  the  Tender,  and  the  deposit 
to  the  purehaser,  the  contract^  together  with  the  conduct  of  the 
parties,  can  be  construed  only  as  an  agreement  of  sale,  and  not  a 
conTejance,  and  the  title  never  passed  to  the  purchaser. 

Idw — ^Ttels  Undsb  Will  or  Dsgeasxd  Yendok — Contract  of  Salb  not 
AN  Equttablx  Conversion — Cancellation  During  Lirs  or  Ven- 
dor.— The  contract  of  sale  cannot  be  deemed  an  equitable  conyer- 
sion  of  the  land  sold  into  money,  so  that  the  title  thereto  cannot 
pass  under  the  will  of  the  deceased  vendor,  where  the  cancellation 
of  the  contract  was  fullj  effected  hj  agreement  of  the  parties 
thereto  daring  the  life  of  the  vendor. 

Ia. — ^EguiTABLB  Conversion  Precluded  bt  Civil  Code — ^Effect  of 
Wnji — Remedies  of  Purchaser. — The  doctrine  of  equitable  con- 
version is  precluded  bj  the  terms  of  section  1301  of  the  Civil 
Code,  providing  that  "an  agreement  made  bj  a  testator  for  the  sale 
or  transfer  of  property  disposed  of  by  a  will  previously  made,  does 
not  revoke  such  disposal;  but  the  property  passes  by  the  will, 
subject  to  the  same  remedies  on  the  testator's  agreement  for  a 
specific  performance  or  otherwise,  against  the  devisees  or  legatees, 
as  might  be  had  against  the  testator's  successors  if  the  same  had 
passed  by  succession." 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  making  partial  distribu- 
tion of  a  parcel  of  land  to  devisees  under  the  will  of  a 
deceased  person.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  Bartlett,  and  "Wkn.  H.  Gorrill,  for  Appellants. 

P.  A.  Bergerot,  A.  P.  Dessouslavy,  and  Jellett  &  Meyer- 
stein,  for  Sespondents. 

KERRIGAN,  J. — This  is  an  appeal  from  an  order  of  par- 
tial distribution,  whereby  a  certain  parcel  of  real  estate  in 
the  city  and  county  of  San  Francisco  was  distributed  to  the 
respondents. 

The  testator,  Joseph  Goetz,  devised  all  his  real  estate 
ovmed  by  him  at  the  time  of  his  death  to  the  respondents, 
who  were  his  nieces  and  nephews.  The  surplus  of  his  estate 
which  remained  after  the  payment  of  money  legacies  aggre- 
gating $180,000  was  bequeathed  by  him  to  the  appellants  and 
others. 
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Joseph  Goetz  executed  his  will  May  11,  1901.  He  died 
July  1,  1907.  On  January  7,  1907,  he  and  E.  C.  Chapman 
had  executed  an  instrument  in  writing  as  follows: 

"CJhatfield  &  Vinzent, 
'^Beal  Estate,  Mortgages,  Loans  and  Insurance, 

"61  Post  Street. 

"San  Francisco,  Jan.  7,  1907. 

"Received  from  E.  C.  Chapman  the  sum  of  $5,000.00, 
being  deposit  on  account  of  $75,000.00,  United  States  gold 
coin,  the  purchase  price  of  the  property  this  day  sold  to  him, 
as  per  the  owner's  authority,  situated  in  the  city  and  county 
of  San  Francisco,  State  of  California,  and  described  as  fol- 
lows." (Here  follows  a  particular  description  of  the  real 
property.) 

"Terms  of  sale:  90  days  allowed  to  examine  title  and  con- 
summate sale;  at  the  expiration  of  said  time  the  balance  of 
said  purchase  money  is  due  and  payable  upon  tender  of  the 
deed  of  the  property  sold.  If  title  is  defective,  thirty  days 
are  allowed  the  seller  to  perfect  the  same,  and  if,  after  the 
expiration  of  said  time  (unless  extended  by  mutual  consent) 
the  title  is  incurably  defective,  then  the  deposit  is  to  be  re- 
turned at  once.  If  the  sale  is  not  consummated  in  accord- 
ance with  the  foregoing  conditions  the  deposit  is  to  be  for- 
feited. Time  is  of  the  essence  of  the  contract.  Taxes  for 
the  fiscal  year  1906-07  to  be  pro  rated.  Title  is  to  be  ap- 
proved by  the  Pacific  Title  Insurance  Company,  whose  policy 
of  insurance  shall  be  evidence  of  good  title. 

"CHATFIELD  &  VINZENT. 

"I,  the  said  E.  C.  Chapman,  hereby  agree  to  purchase  the 
above-described  property  and  to  comply  with  all  the  condi- 
tions therein  contained. 

"  (Sale  to  be  consummated  at  the  office  of  Chatfleld  &  Vin- 
zent.) 

"E.  Q.  CHAPMAN. 

"San  Francisco,  Jan.  7,  1907. 

"I  hereby  approve  the  above  sale. 

"JOSEPH  GOETZ." 

Two  days  after  the  execution  of  this  contract,  to  wit,  Janu- 
ary 9th,  Joseph  Goetz  signed  a  grant,  bargain  and  sale  deed 
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of  said  land  to  Chapman.  On  January  11th  he  duly  ac- 
knowledged the  same,  and  deposited  it  with  the  French- Amer- 
ican Bank  of  San  Francisco,  with  written  instructions  that 
it  be  delivered  to  Chapman  on  or  before  ninety  days  from 
date  upon  payment  by  Chapman  of  $70,000,  which  amount 
was  stated  to  be  the  balance  of  the  purchase  price  of  said 
property  "as  per  contract  of  sale  dated  January  7,  1907." 
Subsequent  to  this  date  Chapman  went  into  possession  of 
said  property  and  wrecked  some  of  the  buildings,  and  caused 
some  of  the  bricks  thereon  to  be  cleaned.  When  the  instru- 
ment of  January  7th  was  executed  Chapman  paid  the  $5,000 
deposit  therein  mentioned.  On  April  25,  1907,  Chapman  and 
Goetz  signed  an  agreement  wherein  it  was  provided  that  in 
consideration  of  the  sum  of  $2,000  additional  deposit  Chap- 
man's time  for  the  carrying  out  of  the  contract  of  January 
7th  was  extended  up  to  and  including  May  10,  1907.  On 
May  9,  1907,  Ooetz  signed  and  delivered  a  receipt  to  Chap- 
man for  $93.10,  being  interest  for  ten  days  from  the  10th 
to  the  20th  of  May  on  $68,000,  the  balance  due  Goetz  from 
Chapman  on  the  "contract  of  sale"  of  said  property.  On 
May  24,  1907,  in  the  presence  of  Goetz  and  Chapman,  the 
contract  of  January  7th  was  marked  "canceled";  the  deed 
which  had  been  on  deposit  with  the  French-American  Bank 
was  returned  to  Ooetz,  and,  in  the  language  of  Chapman, 
**the  deal  was  off." 

The  respondents  claim  under  a  devise  by  the  testator  of 
all  the  real  estate  owned  by  him  at  the  time  of  his  death, 
which  includes  the  parcel  now  in  dispute.  Appellants,  on 
the  other  hand,  contend  that  the  instrument  of  January  7th 
operated  as  a  grant,  bargain  and  sale  deed  from  Goetz  to 
Chapman,  and  that  consequently  Qtoetz  at  the  time  of  his 
death  no  longer  owned  the  land;  or  that  if  the  instrument 
was  not  such  conveyance  it  operated  in  equity  to  convert  the 
realty  into  personalty;  so  that  in  either  event  the  property 
would  not  be  carried  by  the  devise  to  the  respondents. 

We  cannot  agree  with  the  contentions  of  appellants.  It  is 
tme  that  in  the  contract  in  question  the  word  "sold"  was 
lued,  and  that  Chapman  went  into  possession  of  the  property 
and  wrecked  some  of  the  buildings.  But  it  is  conceded,  as 
of  course  it  must  be,  that  the  word  "sold"  does  not  con- 
elosively  show  a  present  conveyance.     {Blackwood  v.  Cutting 
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Packing  Co.,  76  Cal.  212,  [9  Am.  St.  Rep.  199,  18  Pac.  248] ; 
Eaton  V.  Richeri,  83  Cal.  185,  [23  Pac.  286] ;  ahainwald, 
Buckbee  &  Co.  v.  Cady,  92  Cal.  83,  [28  Pac.  101] ;  OoMup  v. 
Stering,  22  Misc.  Rep.  672,  49  N.  Y.  Supp.  942;  Brooks  v. 
lAbby,  89  Me.  151,  [36  Atl.  66] ;  Cooley  v.  Miller  &  Lux,  156 
Cal.  510,  [105  Pac.  981] ;  Payne  v.  lieuval,  155  Cal.  46,  [99 
Pac.  476].)  And  the  possession  by  Chapman  only  shows 
that  the  parties  intended  to  carry  out  the  contract.  Later, 
however,  they  changed  their  minds  and  canceled  the  arrange- 
ment. The  instrument  was  not  called  by  the  parties  a  deed, 
nor  was  it  executed  with  the  formalities  of  such  a  document, 
and  it  was  not  regarded  as  a  conveyance  by  either  Gtoetz  or 
Chapman.  The  fact  that  a  deed  to  the  property  was  depos- 
ited with  the  bank  by  Goetz  shows  that  Goetz  at  least  did 
not  regard  the  agreement  of  January  7th  as  a  deed.  More- 
over, Chapman 's  signature  to  the  contract  is  preceded  by  the 
words  *'I  agree  to  purchase."  The  $2,000  paid  by  him  was 
referred  to  in  the  receipt  not  as  a  part  payment,  but  as  an 
additional  deposit.  Finally  the  conduct  of  the  parties  to  the 
transaction  with  reference  thereto,  and  particularly  on  May 
24th,  when  in  the  presence  of  Chapman  the  deed  was  re- 
turned to  Goetz  by  the  bank  and  the  contract  marked  '^  can- 
celed," indicates  that  they  never  intended  that  the  agree- 
ment of  January  7th  should  divest  Gk)etz  of  his  title. 

Upon  a  consideration  of  the  whole  instrument,  together 
with  the  conduct  of  the  parties,  it  is  very  plain  to  us  that 
the  instrument  was  an  agreement  of  sale  and  not  a  convey- 
ance. 

Equally  without  merit  is  appellants'  contention  that  if  the 
agreement  in  question  be  construed  as  a  contract  of  sale 
instead  of  a  conveyance,  it  effected  an  equitable  conversion  of 
the  property  from  real  estate  into  personal  estate,  and  that 
the  property  must  therefore  fall  into  the  residue  of  personal 
estate  and  be  distributed  to  the  testator's  legatees.  This 
contention  is  based  upon  the  theory  that  the  contract  was 
subsisting,  valid  and  enforceable  at  the  time  of  the  death  of 
Goetz;  but  the  court  found  on  ample  evidence  that  on  May 
24th  '*the  said  agreement  for  the  purchase  of  said  property 
was  entirely  canceled  and  rescinded  by  agreement  then  en- 
tered into  between  the  said  decedent  and  the  said  Edgar  C. 
Chapman/'  and  that  thereafter  Goetz  '* returned  and  paid 
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to  said  Edgar  C.  Chapman  the  said  sum  of  $5,000  paid  on 
account  of  said  purchase  price  as  aforesaid/'  Another  con- 
clusive answer  to  this  contention  is  that  section  1301  of  the 
Civil  Code  operated  to  prevent  the  application  of  the  doc- 
trine of  equitable  conversion  (even  if  it  had  been  otherwise 
applicable).  That  section  reads  as  follows:  ''An  agreement 
made  by  a  testator  for  the  sale  or  transfer  of  property  dis- 
posed of  by  a  will  previously  made  does  not  revoke  such  dis- 
posal; but  the  property  passes  by  the  will,  subject  to  the 
same  remedies  on  the  testator's  agreement  for  a  specific  per- 
formance or  otherwise  against  the  devisees  or  legatees  as  might 
be  had  against  the  testator's  successors  if  the  same  had  passed 
by  succession." 
The  order  is  affirmed. 

Hall,  J.y  and  Cooper,  P.  J.,  concurred. 


[(Hv.  No.  668.    Tint  Appellate  District.— April  11,  1910.] 

W.  L  STONE,  Respondent,  v.  SAN  FRANCISCO  BRICK 
COJVIPANY,  a  Corporation,  Appellant. 

Assumpsit — ^Wokk,  Labor  and  Materials — ^Plsading — Statute  of 
Limitations — Inadvertent  Finding — Clerical  Error. — ^Under  a 
eomplaint  in  auumpsit  for  the  reasonable  value  of  work  and  labor 
done  and  materials  famished  to  plaintiff's  assignor,  at  defendant's 
request,  "within  two  years  last  past,"  a  finding  made  one  year 
later,  sustaining  the  averments  of  the  complaint,  but  following  its 
language  "within  two  years  last  past,"  evidently  used  those  words 
inadvertently.  The  form  of  such  finding  is  not  to  be  commended, 
and  should  be  avoided;  but  where  the  vital  questions  of  fact  pre* 
sented  by  the  pleadings  are  answered  by  the  findings,  and  the 
aabstance  of  the  finding  complained  of  is  supported  by  the  evi* 
denee,  the  judgment  should  not  be  reversed  or  a  new  trial  granted 
for  what  so  clearly  appears  to  be  a  mere  clerical  error. 

Id. — Findings  CoNsmsaKD  as  a  Whole — Cause  ov  AonoN  Sustains>^ 
Immaterial  Finding  Disregarded. — The  findings  must  be  read 
together  as  a  whole,  and  where  the  court  found  that  prior  to  the  com- 
mencement of  the  action  the  claim  stated  in  the  complaint  was 
assigned  to  the  plaintiff,  and  also  found  in  response  to  a  plea  of 
the  two  years'  statute  of  limitations  that  the  cause  of  action  was 
not  barred  by  limitation^  and  found  the  value  of  the  work  and 
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labor  done  and  materials  famished,  and  the  nonpayment  of  the 
debt,  Buch  findings  substantially  showed  that  the  debt  aeerued 
within  two  years  before  the  commencement  of  the  action;  and, 
under  these  circumstances,  the  finding  containing  the  words  "within 
two  years  last  past,"  is  immaterial,  and  should  be  disregarded. 

lb* — ^PBOOV   or   (yOKTENTS   OF   DSSTBOYID   BOOK — ^ADMISSION   07   GOPT — 

Untenablb  Objection — ^Absence  of  Pbejudice. — Although  a  book 
which  is  not  one  of  original  entry  is  inadmissible,  yet  where  a 
book  of  original  entry  has  been  destroyed  by  fire,  the  contents 
thereof  may  be  proved  by  any  witness  having  knowledge  of  its 
contents,  and  where  the  bookkeeper  testified  that  the  books  were 
eorrectly  kept,  and  that  a  purported  copy  thereof  was  correct,  the 
admission  in  evidence  of  such  over  an  untenable  objection  cannot 
require  a  reversal,  especially  where  the  admission  is  without  preju- 
dice,  since  the  court  did  not  base  its  findings  or  judgment  there- 
upon, but  based  them  upon  other  evidence.  Any  error  not  affect- 
ing the  substantial  rights  of  the  parties  must  be  disregarded,  under 
section  475  of  the  Code  of  Civil  Procedure. 

Id.— Betrbshino  Mbmoby  of  Witness — ^Use  of  MBMOBANDinc. — A  wit- 
ness  is  entitled  to  refresh  his  memory  by  the  use  of  a  memorandum 
made  at  the  dictation  and  under  the  direction  of  the  witness,  when 
the  facts  were  fresh  in  his  memory,  and  he  knew  that  the  facts 
were  eorrectly  slated  therein. 

APPEAL  from  a  judgment  of  the  Superior  C!ourt  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ames  ft  Manning,  for  Appellant 

Cushing,  Grant  ft  Cushing,  for  Bespondent 

HALL,  J. — ^Plaintiff  sued  to  recover  the  sum  of  $854  as 
the  reasonable  value  of  work  and  labor  performed  for  and 
materials  furnished  to  defendant  by  plaintiff's  assignor,  at 
the  special  instance  and  request  of  defendant. 

Plaintiff  recovered  judgment  for  the  sum  of  $500,  from 
which  and  the  order  denying  its  motion  for  a  new  trial  de- 
fendant appealed  to  this  court. 

The  action  was  commenced  by  the  filing  of  the  complaint 
on  the  eighteenth  day  of  May,  1907,  which  alleged  the  per- 
formance of  the  work,  etc.,  within  two  years  last  past.  The 
findings  were  signed  and  filed  on  the  twenty-first  day  of  May, 
1908.    The  court,  following  the  language  of  the  complaint. 
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found  ''That  within  two  years  last  past,  at  the  City  and 
County  of  San  Francisco,  said  Union  Machine  Company  per- 
formed work,  labor  and  services  for  said  defendant  cor- 
poration at  its  special  instance  and  request,  in  making  and 
repairing  various  kinds  of  machinery  and  metal  appliances, 
and  during  said  time  said  Union  Machine  Company  furnished 
materials  to  defendant  in  and  for  said  work  on  the  like  re- 
quest." 

This  finding  is  attacked  by  appellant  as  not  supported  by 
the  evidence  and  as  evasive  and  not  responsive  to  the  issues 
presented  by  the  pleadings.  The  point  of  the  attack  is  that 
the  words  "two  years  last  past"  refer  to  the  two  years  imme- 
diately preceding  the  date  of  the  filing  of  the  findings  and 
not  to  the  period  preceding  the  filing  of  the  complaint,  while 
the  evidence  in  the  case  shows  without  conflict  and  with  cer- 
tainty that  all  the  work  was  done  and  all  material  furnished 
before  the  great  earthquake  and  conflagration  which  occurred 
in  April,  1906,  more  than  two  years  before  the  filing  of  the 
findings. 

Undoubtedly  the  words  "within  two  years  last  past"  as 
they  occur  in  the  findings  were  inadvertently  used. 

Findings  must  be  read  as  a  whole.  In  this  case  the  court 
also  found  that  "prior  to  the  commencement  of  this  action" 
the  claim  was  assigned  by  said  Union  Machine  Company  to 
plaintiff,  and  in  response  to  a  plea  of  the  statute  of  limita- 
tions, subdivision  1,  of  section  339,  Code  of  Civil  Procedure, 
found  that  the  cause  of  action  was  not  barred  by  the  pro- 
visions of  said  section  or  by  any  other  section  of  said  code. 
The  court  also  found  as  to  the  value  and  as  to  nonpayment 
of  the  debt. 

Under  these  circumstances  we  think  the  finding  that  the 
services  were  performed  and  the  materials  furnished  **mthin 
two  years  last  past"  was  immaterial  and  should  be  disre- 
garded. The  gist  and  heart  of  the  finding  attacked  is  that 
the  services  were  performed  and  the  materials  furnished  by 
plaintiff's  assignor  to  defendant  at  its  special  instance  and 
request.  If  the  court  had  simply  so  found  without  mention- 
ing in  that  finding  the  period  of  time,  the  finding  would 
have  been  sufficient,  in  connection  with  the  other  findings 
as  to  the  assignment  before  the  commencement  of  the  action, 
as  to  the  action  not  being  barred,  as  to  value,  and  nonpay- 
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ment,  to  snpport  the  judgment;  for  it  thus  appears  that  the 
debt  accrued  within  two  years  before  the  commencement  of 
the  action. 

The  vital  questions  of  fact  presented  by  the  pleadings  are 
answered  by  the  findings,  and  the  substance  of  the  finding 
attacked  is  supported  by  the  evidence.  The  form  of  the  find- 
ing is  not  to  be  commended,  and  such  errors  should  be 
avoided,  but  we  do  not  think  that  a  judgment  should  be 
reversed  or  a  new  trial  ordered  for  what  so  clearly  appears 
to  be  a  mere  clerical  error. 

It  is  also  claimed  that  the  court  committed  error  in  per- 
mitting the  witness  Bepler  to  testify  to  the  balance  disclosed, 
just  prior  to  the  great  fire,  by  the  collection  book  kept  by 
the  bookkeeper  and  collector  for  the  Union  Machine  Company 
(plaintiff's  assignor).  It  had  been  shown  that  this  and  all 
other  books  kept  by  plaintiff's  assignor  had  been  destroyed 
by  the  fire  of  April,  1906.  Evidence  had  also  been  given  by 
the  bookkeeper  that  he  kept  the  books  correctly. 

Nevertheless  the  entry  in  this  particular  book  was  not  ad- 
missible, for  it  was  not  the  book  of  original  entry,  and  was 
not  of  such  a  character  as  to  come  within  the  rule  allowing 
the  introduction  by  plaintiff  of  entries  in  his  own  books.  But 
it  is  not  at  all  clear  that  the  objection  made  to  the  admission 
of  the  evidence  was  really  pointed  at  the  real  vice  of  the 
evidence.  While  a  general  objection  that  the  evidence  was 
incompetent  and  hearsay  was  made,  this  was  coupled  with 
the  specific  objection  ''that  the  book  is  not  shown  to  be 
kept  in  the  handwriting  of  this  witness,  no  entries  were 
made  there  by  him,"  which  seems  to  have  been  the  real 
point  of  the  objection  relied  on.  But  the  bookkeeper  who 
did  keep  this  book  testified  to  the  correctness  of  his  books, 
and  subsequently  specifically  testified  to  the  correctness  of 
this  particular  book.  Under  such  circumstances,  if  the  en- 
tries are  admissible  at  all,  and  the  book  has  been  destroyed, 
the  contents  thereof  may  be  further  proved  by  any  witness 
who  has  knowledge  thereof.  (Code  Civ.  Proc,  sec.  1937.) 
So  the  specific  objection  made  to  this  evidence  was  not  well 
taken,  and  that  this  was  understood  by  counsel  and  the  court 
as  the  real  point  of  the  objection  we  think  is  manifest  from 
what  appears  in  the  record  and  the  original  brief  of  appel- 
lant. Appellant  in  his  objection  did  not  suggest  that  the 
book  was  not  a  book  of  original  entiy,  which  would  have 


April,  1910.]     Stonb  v.  San  Frangisgo  Brick  Co.  207 

been  the  most  appropriate  and  direct  way  to  call  the  court's 
attention  to  the  vice  of  the  offered  evidence;  and  in  his  brief 
he  heads  his  discussion  of  the  point  with  the  words,  ''Error 
in  admitting  testimony  of  person  not  the  bookkeeper  as  to 
contents  of  destroyed  books,'*  and  concludes  his  discussion 
with  a  summaiy  of  his  views  to  the  effect  that  it  is  doubtful 
whether  contents  of  destroyed  books  of  account  may  be 
proved  at  all,  and  that  if  such  proof  may  be  made  it  must 
come  from  the  bookkeeper. 

But  whether  or  not  the  vice  of  the  evidence  admitted  was 
reached  by  the  objection,  we  do  not  think  that  any  error  that 
may  have  been  committed  by  the  court  in  admitting  such 
evidence  is  of  sufficient  importance  in  this  case  to  require 
the  granting  of  a  new  trial.  The  witness  answered  that  the 
book  showed  a  balance  in  favor  of  plaintiff's  assignor  of 
between  $700  and  $800,  and  he  further  testified  that  no  pay- 
ments were  thereafter  made  by  the  defendant.  The  court 
however  gave  judgment  for  but  $500,  thus  showing  that  the 
evidence  in  question  did  not  affect  the  judgment.  The  judg- 
ment rendered  is  amply  sustained  by  other  evidence.  The 
challenged  evidence  was  introduced  in  rebuttal  after  the  de- 
fendant had  given  evidence  as  to  the  balance  shown  by  its 
books.  Under  such  circumstances  we  think  this  is  a  proper 
case  for  the  application  of  the  rule  prescribed  by  section  475, 
Code  of  Civil  Procedure,  that  error  that  does  not  affect  the 
substantial  rights  of  the  parties  must  be  disregarded. 

Objection  was  also  made  to  a  witness  refreshing  his  mem- 
ory by  the  use  of  a  memorandum  made  under  his  direction, 
but  the  ruling  overruling  this  objection  was  not  erroneous, 
for  it  appeared  that  the  memorandum  was  made  at  the  dicta- 
tion and  under  the  direction  of  the  witness  when  the  facts 
were  fresh  in  his  memory,  and  that  he  knew  that  the  facts 
were  correctly  stated  in  the  memorandum.  (Code  Civ.  Proc., 
sec.  2047.) 

The  judgment  and  order  are  affirmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  May  11,  1910,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  June  9,  1910. 


208  Estate  of  Lindner.     [13  Cal.  App. 


[Ciy.  No.  760.    First  AppeUate  District— April  12,  1910.] 

In  the  Matter  of  the  Estate  and  Guardianship  of  JU ANITA 
ALVERNA  LINDNER,  a  Minor.  MADGE  MUTH,  Ap- 
pellant, V.  EMMA  DOMENICI,  Respondent. 

Pabent  and  Cnnj) — ^Estatb  and  Guardianship  ov  Infant — ^Petition 
OF  Mother  Refused— Unfitness — ^Finding  Unsustained — Be- 
▼EBSAL  UPON  Appeal. — ^Upon  appeal  hj  a  mother,  after  the  death 
of  the  father,  from  an  order  refusing  her  petition  for  appointment 
as  guardian  of  the  person  and  estate  of  her  young  child  three 
jears  of  age,  upon  a  finding  of  her  unfitness  to  have  the  care  and 
custody  of  the  child,  where  the  evidence  fails  to  sustain  such  find- 
ing, the  judgment  and  order  denying  her  petition  must  be  reversed. 

Id. — ^BiOHT  OF  Mother  to  Custody  of  Child. — Upon  the  death  of  the 
father,  the  mother  is  prima  faeU  entitled  to  the  custody  of  her 
young  child,  and  cannot  be  deprived  thereof,  unless  shown  to 
be  unfit  by  suficient  testimony.  As  against  everyone  except  the 
father,  the  mother  is  by  the  law  of  Qod  and  man  entitled  as  of 
right  to  the  custody  of  her  own  child,  and  cannot  be  deprived 
thereof  except  upon  a  clear  showing  of  her  unfitness  for  the  exer- 
cise of  such  right. 

Id. — ^Pbiob  Bight  of  Pabbnts. — The  prior  right  of  parents  to  the  cus- 
tody of  their  children  under  fourteen  years  of  age  cannot  be  dis- 
regarded except  upon  the  most  compelling  reasons  proved  and  sus- 
tained by  the  court. 

Id^ — ^Wife's  Suit  fob  Diyorob — Tempobabt  Custody  of  Child — 
Patebnal  Unolb  and  Aunt — Explanation  of  Condition  of 
Child. — ^Where  pending  the  wife's  suit  for  divorce  the  husband 
had  placed  the  child  with  a  paternal  uncle,  and  by  temporary 
agreement  sanctioned  by  the  court  the  husband  was  allowed  to 
place  it  with  its  paternal  aunt,  the  unkempt  condition  of  the  child 
testified  to  by  the  aunt  was  explained  by  its  coming  to  her  from 
the  custody  of  its  uncle  and  not  from  the  wife,  who  testified  that 
she  always  kept  it  clean. 

Id. — ^Failubb  of  Mothbb  Frequently  to  Visit  Child  Explained. — 
The  fact  the  mother  seldom  visited  the  child  during  the  life  of 
the  husband  was  explained  by  advice  of  her  counsel  not  to  visit 
it  until  she  got  her  interlocutory  decree,  which  was  obtained  two 
days  before  the  death  of  the  husband,  after  which  she  tried  through 
her  affection  for  the  child  to  regain  its  custody. 

Id^ — ^Absence  of  Showing  as  to  Moral  Unfitness — Heai/th  of  Child. 
Seldj  that  there  was  no  testimony  that  the  child  had  ever  been 
in,  or  that  anything  existed  in  the  life  of  the  mother  that  would 
militate  against  the  moral  well-being  of  the  child. 
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ID.-^INKRAL  STATKHSNTS  BT  UNrBISNDLT  WlTNSSSXS — Oppobtukities 

OF  Obssrtation  kot  Shown. — General  statements  bj  manifestly 
imfriendlj  witneesesy  who  are  the  brothers  and  sisters  of  the 
diyoreed  husband,  to  the  effect  that  the  ehild  was  always  filthy 
and  that  the  mother  did  not  keep  her  honse  clean,  without  any 
showing  as  to  the  opportunities  possessed  by  them  for  real  knowl- 
edge, do  not  meet  the  requirements  of  such  evidence. 

Id. — Finding  Unsupported. — Such  general  statements  are  not  sufficient 
to  warrant  a  finding  that  the  mother  was  not  a  fit  and  proper 
person  to  have  the  care  and  custody  of  her  own  baby,  there  not 
being  one  word  tending  to  show  any  loose  or  immoral  conduct 
upon  her  part,  or  any  neglect  that  has  ever  injured  the  health  or 
physical  well-being  of  the  child. 

Id^— -Bight  of  Mothsb  to  Rbab  Hek  Own  Offspring. — ^A  mother  who 
is  both  capable  and  willing  and  anxious  to  rear  her  own  offspring 
should  not  be  deprived  of  the  opportunity  thus  to  discharge  the 
duty  she  owes  to  the  ehild,  without  a  clear  showing  of  unfitness 
for  tha  trust 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McGowan,  Squires  ft  Westlake,  for  Appellant 

Hugo  D.  Newhouse,  for  Respondent 

HALL,  J. — This  is  an  appeal  from  a  judgment  den3ring 
appellant's  petition  to  be  appointed  guardian  of  the  person 
and  estate  of  her  own  child  and  the  order  denying  her  mo- 
tion for  a  new  trial. 

The  court  found  that  the  petitioner  was  not  a  fit,  proper 
or  competent  person  to  discharge  the  duties  of  guardianship 
or  to  be  appointed  guardian  of  said  minor,  who  was  then 
less  than  three  years  of  age.  The  father  of  said  child  died 
before  this  proceeding  was  instituted,  so  unless  the  evidence 
fairly  shows  that  the  mother  was  not  a  fit  or  proper  person 
to  have  the  care  and  custody  of  her  own  child  the  judgment 
and  order  must  be  reversed. 

Upon  the  death  of  the  father  the  mother  is  prima  facie 
entitled  to  the  custody  of  her  young  child,  and  cannot  be 
deprived  of  such  custody  unless  shown  to  be  unfit  by  suffi- 
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cient  testimony.  {In  re  Campbell,  130  Cal.  383,  [62  Pac. 
613] ;  Quardicmship  of  Salter,  142  Cal.  412,  [76  Pac.  51].) 

The  prior  right  of  parents  to  the  custody  of  their  children 
under  fourteen  years  of  age  '*  cannot  be  disregarded  except 
on  the  most  compelling  reasons  proven  and  sustained  before 
the  court."     (21  Cyc.  34.) 

The  petition  of  appellant  is  in  the  usual  form,  and  showed 
that  the  child  had  an  estate  of  the  value  of  $500,  and  was 
then  in  the  custody  of  Emma  Domenici.  When  the  matter 
came  on  for  hearing  Enmia  Domenici  appeared  with  the  child 
but  filed  no  answer  to  the  petition.  The  matter  was  heard 
upon  three  different  days.  At  no  time  was  it  suggested  by 
anyone  that  petitioner  was  in  any  way  immoral  or  of  bad 
habits.  Prior  to  the  death  of  the  father  of  the  child  peti- 
tioner had  brought  a  suit  for  divorce  from  him,  and  on  the 
twenty-eighth  day  of  January,  1907,  an  interlocutory  decree 
of  divorce  was  granted  to  her,  in  which  the  custody  of  the 
child  was  awarded  to  its  father  until  further  order  of  the 
court.  The  awarding  of  the  custody  of  the  child  was  in 
accordance  with  an  agreement  between  the  father  and  mother 
which  contemplated  that  the  child  should  be  placed  with  its 
paternal  aunt,  Emma  Domenici,  but  which  likewise  provided 
that  such  custody  should  be  temporary  only.  The  father 
died  January  30,  1907,  but  the  child  had  been  given  into  his 
custody  under  the  agreement  December  24,  1906,  and  subse- 
quently by  him  placed  with  Mrs.  Domenici.  After  the  death 
of  the  father  petitioner  remarried,  and  is  now  the  wife  of 
Qeorge  Muth,  and  is  able  to  provide  for  the  child.  The  evi- 
dence taken  upon  the  first  and  second  days  of  the  hearing 
disclosed  that  petitioner  had  visited  the  child  but  once  since 
giving  it  into  the  care  of  its  father,  but  nothing  else  was 
shown  to  her  prejudice.  Indeed,  at  the  close  of  the  second 
day's  session  the  learned  judge  presiding  expressed  the  view 
that  this  was  a  most  unnatural  act,  and  that  she  (petitioner) 
''thinks  more  of  the  $500  that  is  in  sight  in  the  estate  than 
she  does  of  the  person  of  the  child.  That  is  the  only  matter 
that  is  facing  me  at  the  present  time.'' 

At  the  next  hearing  it  was  shown  without  contradiction 
by  letters  that  passed  between  her  and  her  counsel,  Prank 
McGowan,  Esq.,  that  she  was  advised  by  him  that  she  had 
better  not  visit  the  child  until  the  court  rendered  judgment 
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in  the  divorce  suit.  This  occurred  January  28,  1907.  In 
February  petitioner  did  call  to  see  her  child,  and  in  March 
consulted  with  Mr.  McOowan  with  a  view  to  regaining  its 
custody.  She  was  then  taken  ill,  but  upon  leaving  her  bed 
wrote  to  Mr.  McGowan  urging  that  steps  be  taken  to  get  for 
her  the  child.  Negotiations  were  at  once  commenced  and  car- 
ried on  by  Mr.  McGowan,  for  her,  with  Mrs.  Domenici  and 
the  attorney  that  had  represented  Mr.  Lindner  in  the  divorce 
case,  until  finally  the  petition  was  filed. 

Several  letters  written  by  Mrs.  Muth  to  her  attorney  were 
read  in  evidence.  None  of  them  refer  to  the  money  or  estate 
of  the  child  at  all,  but  do  show  love  and  anxiety  for  the  child. 
They  are  all  expressed  in  good  English,  correctly  spelled  and 
show  the  writer  to  have  a  fairly  good  education.  These  let- 
ters and  the  evidence  of  Mr.  McOowan  and  other  evidence 
given  after  the  intimation  from  the  court  as  to  its  views 
fully  explain  in  a  satisfactory  way  the  reasons  why  peti- 
tioner did  not  more  frequently  visit  her  child. 

At  the  close  of  the  hearing  some  evidence  was  given  in- 
tended to  show  that  petitioner  had  neglected  the  child.  Emma 
Domenici  testified  that  ''When  I  got  the  baby  we  had  to  give 
her  a  bath.  She  was  filthy.  Her  hair  was  not  combed.  .  .  . 
Her  hair  was  matted."  But  it  was  shown  without  contra- 
diction that  the  baby  had  for  a  week  or  more  preceding  been 
in  the  custody  of  its  paternal  uncle  and  not  with  its  mother 
at  all.  She  was  therefore  not  responsible  for  this  condition. 
Evidence  was  also  given  by  the  sister  and  brother  of  Mrs. 
Domenici  in  general  terms  that  the  baby  was  always  filthy 
and  dirty,  and  that  petitioner  did  not  keep  her  house  clean. 
How  frequently  they  visited  the  house  of  petitioner  or  what 
opportunities  they  had  of  really  knowing  what  care  she  gave 
the  baby  was  not  shown. 

Petitioner,  after  this  testimony  was  given,  again  took  the 
witness  stand  and  denied  its  truth.  She  testified  that  she 
bathed  the  baby  every  day  and  always  kept  it  clean. 

There  was  not  one  word  of  testimony  that  the  child  had 
ever  been  ill,  or  that  anything  existed  in  the  life  of  petitioner 
that  would  militate  against  the  moral  well-being  of  the  child. 

We  fully  recognize  the  rule  that  where  there  is  any  sub- 
stantial evidence  to  support  the  finding  of  the  trial  court 
this  court  cannot  interfere.    But  we  likewise  recognize  that 
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as  against  everyone  except  the  father  the  mother  is  by  the 
law  of  God  and  man  entitled  as  of  right  to  the  custody  of 
her  own  child,  and  of  this  right  she  cannot  be  deprived  ex- 
cept upon  a  clear  showing  of  her  unfitness  for  the  exercise 
of  such  right. 

General  statements  by  manifestly  unfriendly  witnesses  that 
the  child  was  always  filthy  and  that  the  mother  did  not  keep 
her  house  clean,  without  any  showing  as  to  the  opportunities 
for  real  knowledge  possessed  by  such  witnesses,  do  not  meet 
the  requirements  for  such  a  showing. 

The  general  statements  made  by  the  brother  and  sisters 
of  her  divorced  husband  to  the  effect  that  she  did  not  keep 
the  child  clean  are  not  sufficient  to  warrant  a  finding  that  she 
is  not  a  fit  and  proper  person  to  have  the  care  and  custody 
of  her  own  baby,  there  not  being  one  word  tending  to  show 
any  loose  or  immoral  conduct  upon  her  part,  or  any  neglect 
that  has  ever  injured  the  health  or  physical  well-being  of 
the  child.  A  mother  who  is  both  capable  and  anxious  to 
rear  her  own  offspring  should  not  be  deprived  of  the  oppor- 
tunity to  thus  discharge  the  duty  she  owes  to  the  child,  with- 
out a  clear  showing  of  unfitness  for  the  trust. 

The  ends  of  justice  require  that  this  case  be  remanded 
for  a  new  trial,  to  the  end  that  a  careful  and  full  investiga- 
tion may  be  had  as  to  whether  or  not  this  mother  should  be 
deprived  of  the  right  to  rear  and  care  for  her  own  child. 
The  judgment  and  order  are  reversed. 

Kerrigan,  J.,  and  Cooper,  P.  J.,  concurred. 


[Crim.  No.  154.    Seeond  AppeUate  District. — ^Aprll  13,  1910.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  HOLMES,  Ap- 
pellant. 

Obiional  Law — Tna  vob  Filing  iNroaicATioN — ^Nxw  Inpobuatiom 
BT  Leave  or  Goubt — Cuke  of  Defects — Comstbuctiom  ov  Penal 
Code. — ^Where  a  first  information  was  filed  within  the  thirtj  days 
after  commitment  bj  the  examining  magistrate  as  required  in 
section  1382  of  the  Penal  Ck)de,  that  section  has  no  application  to 
a  new  information  for  the  same  offense  filed  by  leave  of  tha  court, 
to  eure  def  eeti  ia  the  original. 
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Id. — MonoN  to  Dismiss  Nxw  Iim)BMATiON — ^Pristtmption  as  to  Pbi- 
UMiNAST  Examination — ^Nxw  Examination  not  Bequibsd. — ^For 
the  pnrpOM  of  a  motion  to  dismiss  the  new  information  under  sec- 
tion 1882  of  the  Penal  Code,  it  mnst  be  pxesnmed  to  be  based 
iqpon  the  original  preliminary  examination.  No  new  preliminaiy 
examination  ia  neeessarj. 

iDk^— Failurb  to  Bbino  Oaubb  to  Tbial  Within  Sixtt  Days — ^Ezousb 
fob  Dxlat — "Good  Gausb  to  Gontbaby." — ^Regardless  of  whether 
a  motion  to  dismiss  the  eanse  for  failure  to  Mng  it  on  for  trial 
within  sixty  days  after  the  filing  of  the  information  be  based  upon 
the  filing  of  the  new  information  or  of  the  original  information, 
it  was  properly  denied,  where  the  afiidavit  filed  and  showing  made 
by  the  district  attorney,  in  excuse  for  the  delay,  showed  "good 
eanse  to  the  contraiy,"  within  seetion  1880  of  the  Penal  Code. 

lb.— Objection  to  Timb  or  Tbial  not  Shown  by  Beoobd— Pbxsumbd 
Consent. — ^It  is  to  be  presumed  that  the  time  set  for  the  trial 
was  consented  to  where  the  reeord  upon  appeal  shows  that  the 
defendant  and  his  eounsel  were  present  in  court  when  it  ordered 
the  eause  set  for  trial  on  a  date  more  than  sixty  days  after  the 
filing  of  the  information,  but  fiiils  to  show  that  defendant  or  his 
eounsel  objected  to  such  order. 

Ib^— Embezzlement  or  Notes  and  Mobtoaos — ^Bxqxtestbd  Instbuo- 
noNS — ^Belief  in  Bight  of  Tbanbfeb— Claim  "in  Good  Faith" 
Lacking. — ^Upon  the  trial  of  a  charge  of  embezzlement  of  notes 
and  a  mortgage  executed  to  defendant  by  a  third  party  and  in- 
trusted to  his  possession  for  a  specific  purpose,  and  appropriated 
to  his  own  use  in  violation  of  the  trust,  requested  instructions 
that  "if  the  evidence  shows  that  defendant  sold  and  transferred 
all  his  right,  title  and  interest  in  and  to  the  notes  and  mortgage, 
openly  and  avowedly,  the  defendant  believing  that  he  had  the  right 
80  to  do,  you  should  acquit  the  defendant,"  and  that  "if  the  evi- 
dence shows  the  defendant  believed  the  notes  and  mortgage  was 
a  part  of  a  partnership  fund  belonging  to  defendant  and  the 
maker,  you  should  acquit  the  defendant,"  were  both  properly  re- 
fused, as  failing  to  include  in  either  the  essential  element  of  "a 
claim  of  title  preferred  in  good  faith"  required  by  section  511  of 
the  Penal  Code. 

b.— Absence  of  Evidence  Showing  "Good  Faith"  ob  "Belief  of 
OwNEBSHip" — Want  of  Oonsidebation — ^Tbust  fob  Pubohasb  not 
Made.— Where  it  appears  that  the  notes  and  mortgage  were  de- 
posited with  defendant  in  trust  to  secure  the  purchase  of  one  or 
more  rooming-houses  for  the  maker,  and  no  right  of  defendant 
therein  eonld  ripen  until  such  purchase  was  made  and  secured,  and 
no  such  purchase  was  ever  made  or  attempted,  and  the  notes  and 
mortgage  were  otherwise  wholly  without  consideration,  and  when 
they  were  converted  to  defendant's  use,  he  immediately  left  the 
state,  there  ia  no  evidence  upon  which  either  "good   faith/'   or 
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"belief  of  ownership"  eould  be  predicated,  even  if  the  instructions 
requested  were  within  the  letter  of  section  611  of  the  Penal  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  B.  Willis^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  G.  Barker,  Charles  E.  Williams^  and  G.  M.  Spicer,  for 
Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Bespondent. 

TAGGART,  J. — ^Defendant  was  informed  against  for  the 
crime  of  embezzlement  charged  to  have  been  committed  in 
the  county  of  Los  Angeles  on  March  5,  1909,  by  appropriating 
and  convertiDg  to  his  own  use  three  promissory  notes  of 
the  value  of  $150  each  and  a  mortgage  for  $450  executed  to 
him  by  one  Nellie  Messinger  and  which  had  been  intrusted 
to  his  control  and  possession.  An  information  was  filed 
July  17,  1909,  on  which  defendant  was  arraigned  and  to 
which  he  filed  a  demurrer  which  was  overruled;  and  there- 
after he  entered  a  plea  of  not  guilty  and  the  trial  of  the 
cause  was  set  for  September  20,  1909.  August  10,  1909,  a 
new  information  was  filed  by  order  of  the  court,  on  which 
defendant  was  arraigned  and  given  until  August  18,  1909, 
to  plead.  On  that  day,  and  before  entering  a  plea,  he  made 
a  motion  to  set  aside  the  information  on  the  ground  that  he 
had  not  been  legally  committed  by  a  magistrate,  and  also  a 
motion  to  dismiss  the  action  because  the  new  information  had 
not  been  filed  within  thirty  days  after  he  had  been  held  to 
answer.  Both  of  these  motions  were  denied;  whereupon  he 
filed  a  demurrer  to  the  new  information,  which  being  over- 
ruled, he  entered  a  plea  of  not  guilty  to  the  charge  contained 
in  the  new  information,  and  thereupon,  by  consent  of  defend- 
ant, the  trial  of  the  cause  was  set  for  September  17,  1909. 
In  the  minutes  of  the  court  for  September  17,  1909,  appears 
the  following  order:  **The  District  Attorney  with  the  de- 
fendant and  his  counsel  being  present  in  court,  and  this 
being  time  set  for  trial  of  this  causei  and  the  time  of  the 
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court  being  occupied  with  other  matters,  trial  of  this  cause 
is  set  for  September  27,  1909,  at  10  a.  m."  On  September 
27th  defendant  filed  a  motion  to  dismiss  the  prosecution  of 
the  action  on  the  ground  that  the  cause  had  not  been  brought 
on  for  trial  within  sixty  days  after  the  filing  of  the  inf ormar 
tion.  Leave  and  time  were  given  to  the  district  attorney  to 
file  affidavits  excusing  the  delay  in  bringing  the  cause  to  trial, 
and  to  the  defendant  to  file  counter-affidavits  if  he  desired. 
No  showing  other  than  the  record  was  made  by  the  latter, 
but  the  attorney  in  charge  of  the  cause  filed  his  own  affidavit 
setting  out  the  foregoing  matters,  the  accumulation  of  busi- 
ness in  the  criminal  courts  and  the  conditions  of  the  calendar 
and  facts  tending  to  show  that  it  was  not  possible  to  bring 
the  cause  to  trial  at  an  earlier  date.  The  motion  was  over- 
ruled and  the  cause  proceeded  to  trial  and  the  defendant 
was  found  guilty  as  charged.  After  his  motions  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled,  he  was  sen- 
tenced to  imprisonment  in  the  state's  prison  for  five  years, 
the  defendant  appealing  from  the  judgment  in  open  court 

The  rulings  of  the  trial  court  upon  all  the  foregoing  mo- 
tions made  by  defendant  were  excepted  to  and  are  assigned 
as  error  for  review  on  this  appeal.  Only  the  two  motions 
to  dismiss  the  prosecution,  made  under  the  provisions  of  sec- 
tion 1382  of  the  Penal  Code,  however,  are  specially  presented, 
and  the  only  authority  cited  in  support  of  appellant's  con- 
tention in  respect  to  these  is  the  section  itself.  Defendant 
also  assigns  as  error  the  refusal  of  the  trial  court  to  give 
to  the  jury  two  certain  instructions  requested  by  him.  The 
first  of  these  reads  as  follows:  ''You  are  instructed  that,  if 
the  evidence  shows  that  the  defendant  sold,  assigned  and 
transferred  all  his  right,  title  and  interest,  in  and  to  the 
notes  and  mortgage,  openly  and  avowedly,  the  defendant  be- 
lieving he  had  the  right  so  to  do,  that  you  should  acquit  the 
defendant."  The  second  as  follows:  "You  are  instructed 
that  if  the  evidence  shows  that  the  defendant  believed  the 
notes  and  mortgage  was  a  part  of  a  copartnership  fund  be- 
longing to  the  defendant  and  Mrs.  Messinger,  that  you  should 
acquit  the  defendant.'' 

The  motion  to  dismiss  a  prosecution  because  the  informa- 
tion has  not  been  filed  within  thirty  days  after  the  defendant 
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is  held,  which  may  be  made  nnder  section  1382  of  the  Penal 
Code,  is  but  a  penally  prescribed  for  a  violation  of  section 
809  of  the  code,  which  requires  the  district  attorney  to  file 
the  information  within  thirty  days  after  examination  and 
commitment  by  the  magistrate,  but  this  section  has  nothing 
to  do  with  the  time  within  which  a  new  information  may  be 
filed.  {People  v.  Lee  Look,  143  CaL  216,  221,  [76  Pac. 
1028].}  The  first  information  was  filed  in  this  cause  before 
the  expiration  of  the  thirty  days,  and  the  new  information 
was  for  the  same  offense,  giving  a  more  complete  statement 
of  the  facts,  for  the  purpose  of  supplying  a  defect  in  the 
original.  The  latter  was  filed  upon  the  order  of  the  court, 
and,  for  the  purpose  of  this  motion,  must  be  presumed  to  be 
based  upon  the  examination  before  the  preliminary  magis- 
trate. No  new  preliminary  examination  is  necessary.  (Ex 
parte  Nicholas,  91  Cal.  643,  [28  Pac.  47].) 

In  presenting  the  motion  to  dismiss  because  the  cause  was 
not  brought  on  for  trial  within  sixty  days  after  the  filing  of 
the  information,  the  date  of  the  filing  of  the  original  informa-> 
tion  is  relied  upon  by  appellant,  instead  of  the  date  of  the 
filing  of  the  information  upon  which  the  trial  was  had.  If 
it  be  conceded  that  the  date  of  the  filing  of  the  original  in- 
formation is  the  one  which  should  be  considered  in  connec- 
tion with  this  motion,  the  motion  was,  nevertheless,  properly 
denied.  The  affidavit  filed  and  showing  made  by  the  district 
attorney  in  excuse  of  the  delay  was  sufficient  to  justify  the 
court  in  denying  the  motion,  as  the  matter  in  the  affidavit 
showed  *'good  cause  to  the  contrary. '*  (Pen.  Code,  sec.  1382; 
People  V.  Moran,  144  Cal.  48,  56,  [77  Pac.  777].)  In  addi- 
tion to  this,  it  does  not  appear  from  the  record  that  the 
defendant  objected  to  the  setting  of  the  cause  for  trial  on  a 
date  more  than  sixty  days  after  the  filing  of  the  information, 
he  and  his  counsel  being  present  in  court  at  the  time  when 
the  case  was  set  for  trial  on  September  27,  1909.  {People 
V.  Douglass,  100  Cal.  1,  4,  [34  Pac.  490].) 

The  first  instruction  refused  by  the  court  was  no  doubt 
an  attempt  to  state  the  law  covered  by  section  511  of  the 
Penal  Code:  **Upon  any  indictment  for  embezzlement,  it 
is  a  sufficient  defense  that  the  property  was  appropriated 
openly  and  avowedly,  and  under  a  claim  of  title  preferred 
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in  good  faith,  even  though  such  claim  is  untenable."  The 
instruction  fails  to  include  the  transactions  intended  to  be 
covered  by  section  511.  It  contains  no  element  of  claim  of 
title  in  good  faith  by  the  defendant,  but  informed  the  jury 
that  if  defendant  transferred  his  interest  in  the  notes  and 
mortgage,  believing  that  he  had  the  right  to  transfer  hia 
interest  therein,  he  should  be  acquitted.  Section  511  is  pred- 
icated upon  an  avowed  claim  in  good  faith  of  the  entire  title 
to  the  property  appropriated.  We  think,  also,  there  is  an 
absence  of  any  express  claim  upon  the  part  of  defendant 
that  he  in  good  faith  owned  the  notes  and  mortgage  at  the 
time  he  converted  them  to  his  own  use,  and  of  evidence  from 
which  a  reasonable  inference  to  this  effect  could  be  drawn. 

The  second  instruction  was  only  another  way  of  stating 
the  same  legal  proposition  attempted  to  be  covered  by  the 
first,  but  limiting  the  claim  of  title  to  a  special  or  copart- 
nership right  in  the  property.  There  is  the  same  failure  to 
include  the  essential  element  of  claim  of  title  preferred  in 
good  faith  which  is  apparent  in  the  first  instruction.  Whether 
we  accept  the  theory  of  the  prosecution  that  the  deposit  of 
the  notes  and  mortgage  with  defendant  related  to  Uie  pur- 
chase of  only  one  rooming-house,  or  that  of  the  defendant  that 
it  also  included  the  purchase  of  others  or  another,  the  only 
reasonable  inference  to  be  drawn  from  the  evidence  is  that 
the  defendant's  right  to  the  notes  and  mortgage  did  not 
ripen  until  the  rooming-house  or  houses  had  been  purchased, 
and  that  he  merely  held  them  in  trust  as  an  earnest  of  the 
eomplaining  witness'  good  faith  that  she  would  become  a 
partner  when  the  purchase  or  purchases  were  completed,  and 
ibis  contingency  never  occurred. 

There  is  no  evidence  that  defendant  ever  gave  anything 
as  a  consideration  for  the  notes  and  mortgage ;  he  never  made 
any  purchases  of  any  rooming-house,  and,  according  to  the 
uncontradicted  evidence  of  the  witness  best  qualified  to  say, 
he  never  even  had  an  option  on  the  property*  in  connection 
with  which  he  claimed  the  right  to  use  the  complaining  wit- 
ness' notes.  He  made  no  effort  to  close  up  any  of  the 
transactions  upon  which  his  right  to  the  notes  depended,  and 
as  soon  as  he  converted  the  property  which  he  is  charged 
with  embezzling  he  immediately  left  the  state.    We  are  un- 
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able  to  see  any  evidence  upon  which  good  faith  and  belief 
of  ownership  could  have  been  predicated,  if  either  of  the 
instructions  had  been  within  the  letter  of  section  511. 

No  cause  for  a  reversal  being  presented,  the  judgment  is 
afiSrmed. 

Allen^  P.  J.y  and  Shaw,  J.,  concurred. 


[CiT.  No.  803.    First  AppeUate  District.— April   14,  1910.] 

HENRY  I.  KOWALSKT,  Plaintiff,  v.  THE  SUPERIOR 
COURT  OF  THE  STATE  OF  CALIFORNIA,  IN  AND 
FOR  THE  COUNTY  OF  SANTA  CRUZ,  and  the  Hon. 
LUCAS  F.  SMITH,  Judge  Thereof. 

Estates  of  Deobased  Persons — Claik  Allowed  and  Settled— Lapse 
OF  Time — ^Motion  to  Vacate — ^Want  of  Jurisdiction — Prohibi- 
tion.— The  superior  court  has  no  jurisdiction  to  vacate  a  claim 
allowed  and  settled,  which  has  become  final  by  the  lapse  of  time, 
and  prohibition  will  lie  to  prevent  the  vacation  thereof  on  motion 
of  the  administrator  of  the  estate. 

Id. — ^Appeal  not  Allowed  from  Yacatino  Order — ^Absence  of  Legal 
Bemedt. — ^No  appeal  is  allowed  from  an  order  vacating  an  allowed 
claim  against  the  estate;  and  no  other  provision  appears  giving 
any  legal  remedy  against  such  order. 

Id. — Glaiic  Passed  into  Settusmsnt  of  Acoount — Conolusivsnsss.^- 
WheUy  bj  the  allowance  of  claims  in  a  former  settled  account 
presented  by  the  administrator,  the  claim  involved  has  passed  into 
the  category  of  claims  "passed  upon  in  the  settlement  of  a  former 
account"  as  provided  in  the  Code  of  Civil  Procedure,  it  is  thereby 
conclusively  established  against  all  persons  interested  in  the  estate, 
in  the  absence  of  an  appeal  therefrom,  or  of  any  relief  obtained 
therefrom  under  section  478  of  the  Code  of  Civil  Procedure. 

Id. — Separate  List  of  Claiks  not  Required — ^'Exhibit"  in  Acoount. 
The  provision  of  section  1628  of  the  Code  of  Civil  Procedure 
that  every  account  must  exhibit  all  debts  which  have  been  presented 
and  allowed  during  the  period  embraced  in  the  account  does  not 
require  that  a  separate  list  be  made  of  the  claims  allowed.  The 
setting  forth  of  the  particulars  of  each  claim  and  of  the  manner  of 
its  presentation  is  a  sufficient  "exhibit"  of  the  debts  presented  and 
allowed  in  the  account 

Id. — Maturitt  of  Note  After  Death. — The  fact  that  the  note  allowed 
and  settled  as  a  claim  against  the  estate  matured  after  the  death 
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of  the  deceased  is  no  objection  to  the  eonclasiveness  of  its  settle- 
ment as  an  allowed  claim  in  the  administrator's  account^  when 
that  aceount  became  absolutely  finaL 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  Santa  Cruz  County.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bothehild,  Gtoldem  &  Bothchild,  for  Petitioner. 

Lent  &  Humphrey,  for  Biespondent 

HALL,  J. — ^This  is  an  original  proceeding  brought  in  this 
court  to  obtain  a  writ,  prohibiting  the  superior  court  of 
Santa  Cruz  county  and  the  judge  thereof  from  proceeding 
to  hear  or  grant  a  motion  made  by  the  administrator  of  the 
estate  of  Margaret  McLaughlin,  deceased,  for  an  order  set- 
ting aside  the  allowance  and  approval  of  a  claim  of  plaintiff 
against  said  estate  theretofore  made  by  the  judge  of  said 
court. 

An  alternative  writ  was  issued,  and  the  defendant  made 
return  thereto  both  by  demurrer  and  answer. 

Prom  the  record  before  us  it  appears  that  the  plaintiff,  on 
the  twenty-fifth  day  of  June,  1907,  presented  to  Prank  Mc- 
Laughlin, the  then  administrator  of  the  estate  of  said  Mar- 
garet McLaughlin,  deceased,  his  claim  for  the  sum  of  $1955.49 
upon  a  promissory  note,  executed  by  said  Frank  McLaughlin 
and  indorsed  by  said  Margaret  McLaughlin;  that  said  claim 
was  approved  by  said  Frank  McLaughlin  as  such  adminis- 
trator on  said  day,  and  thereafter  on  the  same  day  the  claim 
was  approved  and  allowed  by  the  judge  of  said  court  and 
duly  filed.  Thereafter  said  Frank  McLaughlin  having  died 
without  completing  the  administration  of  said  estate,  Samuel 
N.  Bucker  was  appointed  administrator  of  said  estate,  and 
thereafter,  to  wit,  on  the  ninth  day  of  December,  1909,  said 
Bucker,  as  such  administrator,  filed  and  presented  to  the 
court  a  ''full  report  and  account  of  the  administration  of 
the  estate  of  Margaret  McLaughlin,  deceased,  from  the  com- 
mencement thereof  to  the  first  day  of  October,  1909";  that 
thereafter,  on  the  twentieth  day  of  December,  1909,  after 
due  notice  given,  the  said  account  was  duly  ''settled,  ap- 
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proved  and  allowed/'  This  order  has  not  been  attacked  by 
appeal  or  otherwise ;  at  least  the  record  before  us  discloses  no 
such  attack;  neither  has  it  been  suggested  in  the  oral  argu- 
ment or  otherwise  that  an  attack  has  as  yet  been  made  upon 
the  order  settling  and  approving  said  account. 

On  the  second  day  of  March,  1910,  said  Rucker,  as  such 
administrator,  gave  notice  of  a  motion  for  an  order  of  the 
court  setting  aside  the  allowance  made  by  the  judge  of  said 
court  June  25,  1907,  of  plaintiff's  claim.  It  is  the  juris- 
diction of  the  court  to  entertain  and  grant  such  motion  that 
is  attacked  by  this  proceeding. 

Defendant  suggests  that  if  the  court  should  grant  the 
motion  plaintiff  would  have  a  plain,  speedy  and  adequate 
remedy  by  appeal  under  section  963,  subdivision  3,  Code  of 
Civil  Procedure,  but  a  reading  of  said  section  discloses  that 
no  appeal  is  given  thereby  from  an  order  vacating  the  allow- 
ance of  a  claim  against  an  estate.  We  have  been  cited  to 
no  other  provision  of  the  law  giving  plaintiff  any  remedy 
against  an  order  setting  aside  the  allowance  of  a  claim 
against  an  estate,  and  we  know  of  none. 

Therefore  if  defendant  is  proceeding  without  jurisdiction 
in  the  matter  in  controversy,  plaintiff  is  entitled  to  the  writ 
as  prayed  for. 

Plaintiff  claims  that  in  no  event  may  the  administrator 
by  motion  made  more  than  six  months  after  the  allowance 
of  a  claim,  procure  the  setting  aside  of  such  allowance;  and 
that  in  the  case  at  bar  the  allowance  of  plaintiff's  claim  has 
been  placed  beyond  attack  by  anyone  by  the  order  settling 
and  approving  the  administrator's  account,  in  which  it  is 
claimed  this  claim  was  exhibited  as  an  allowed  claim. 

In  reply  to  the  first  proposition  defendants  cite  Barker's 
Estate,  26  Mont.  279,  [67  Pac.  942],  and  Cone  v.  Crum,  52 
Tex.  348.  Neither  case  is  in  point.  In  Barker's  Estate  the 
attack  was  by  the  widow  of  the  decedent  against  a  claim 
that  had  been  allowed  in  favor  of  the  administrator,  and  the 
attack  was  made  upon  the  hearing  of  his  account. 

Cone  V.  Crum  decides  that  the  administrator  may  maintain 
an  action  in  equity,  brought  within  a  short  time  after  the 
allowance  of  the  claim,  where  the  allowance  was  made  by 
mistake  and  through  inadvertence. 
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However,  it  is  not  necessary  for  ns  to  pass  upon  the  ques- 
tion as  to  whether  or  not  the  administrator  may  under  any 
circumstances  take  action  to  set  aside  the  allowance  of  a 
claim  against  the  estate,  for  we  think  that  by  the  allowance 
of  the  account  presented  by  the  administrator  December  9, 
1909,  the  claim  of  plaintiff  passed  into  the  category  of 
claims,  ''passed  upon  on  the  settlement  of  a  former  account'' 
(Code  Civ.  Proc.,  sec.  1636),  and  was  thereby  conclusively 
established  against  all  persons  interested  in  the  estate,  in  the 
absence  of  any  appeal  from  such  order  or  attack  thereon 
under  section  473,  Code  of  Civil  Procedure. 

In  aU  material  respects  the  facts  of  this  case  are  like  those 
in  Estate  of  McDougald,  146  Cal.  191,  [79  Pac.  878],  where 
it  was  said,  ''When  an  account  is  presented  for  settlement 
after  due  notice,  as  in  this  case,  any  creditor  or  person  inter- 
ested may  contest  the  same,  and  may  object  to  any  item  of 
charge  or  credit,  or  to  any  claim  allowed  and  not  passed 
upon  on  the  settlement  of  any  previous  account,  and  may 
thereupon  have  his  objection  settled  and  determined.  (Code 
Civ.  Proc.,  sees.  1635,  1636.)  The  settlement  of  an  account 
and  the  allowance  thereof  by  the  court  is  conclusive  against 
all  persons  in  any  way  interested  in  the  estate.  (Code  Civ. 
Proc,  sec.  1637.)  One  whose  claim  has  been  rejected  and 
who  is  prosecuting  a  suit  upon  it  against  the  estate  is  a 
person  interested,  who  may  make  such  a  contest,  and  who  is 
concluded  by  the  settlement  of  a  previous  account  The  first 
account  of  the  administratrix  set  forth  her  claim  as  one  of 
the  allowed  claims  against  the  estate.  This  was  sufficient 
to  notify  all  persons  interested  that  the  validity  of  this  claim 
would  be  determined  and  established  by  the  settlement  of  the 
account  as  rendered.  No  objection  or  contest  was  made; 
the  account  was  settled,  allowed  and  approved  as  rendered, 
and  thereupon  this  claim,  with  the  others  mentioned  in  the 
list,  i»fiBed  into  the  class  of  claims  passed  upon  in  the  set- 
tlement of  a  former  account  (sec.  1636),  was  conclusively 
established  against  all  persons  in  any  way  interested,  and  its 
validity  was  not  thereafter  subject  to  attack  upon  the  hear- 
ing of  any  subsequent  account.  A  judgment  or  order  of  a 
court  having  jurisdiction  is  conclusive  of  all  matters  involved 
which  might  have  been  disputed  at  the  hearing,  although 
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no  objection  was  in  fact  made.  This  rule  applies  to  the  set- 
tling of  accounts  the  same  as  to  any  other  proceeding. '* 

In  the  report  containing  the  account  presented  by  the  ad- 
ministrator to  the  court  December  9,  1909,  three  allowed 
claims  are  set  forth.  One  of  the  three  is  the  claim  of  plain- 
tiflf.  As  to  this  claim  it  is  there  said,  "That  after  the  said 
time  for  presentation  of  claims  against  said  estate  had  fully 
expired,  the  claim  of  H.  I.  Kowalsky  was  presented  for 
$1955.47,  claimed  to  be  due  on  the  promissory  note  of  said 
Frank  McLaughlin,  such  note  purporting  to  have  been  in- 
dorsed by  said  Margaret  McLaughlin  by  her  writing  her 
name  across  the  back  thereof  at  the  time  of  its  execution,  to 
wit,  November  30th,  1904;  that  said  last-mentioned  note  was 
made  pay-able  one  year  after  date,  to  wit,  on  November  30th, 
1905;  and  said  claim  therefor  states  that  when  said  note 
became  due,  viz.,  November  30th,  1905,  the  same  was  pre- 
sented by  claimant  to  and  payment  demanded  of  the  maker, 
said  Frank  McLaughlin,  who  failed  to  pay  the  same;  that 
said  claimant  thereupon,  after  presentation  as  aforesaid,  and 
upon  said  30th  day  of  November,  1905,  gave  notice  in  writing 
to  said  Margaret  McLaughlin  of  the  said  demand  and  the 
failure  of  said  Frank  McLaughlin  to  pay  said  note;  that 
said  Margaret  McLaughlin's  death  had  occurred  prior  to 
the  said  maturity  of  said  note,  to  wit,  on  said  16th  day  of 
November,  1905;  that  it  is  further  stated  by  claimant  in  his 
verification  of  said  claim  that  he  had  been  a  resident  of 
New  York,  and  had  not  been  in  the  State  of  California  for 
more  than  two  years  continuously  preceding  the  23rd  day  of 
April,  1907,  the  date  of  such  verification;  that  said  claim 
was  allowed  against  said  estate  and  filed  therein  on  the  25th 
day  of  June,  1907,  for  the  amount  stated  in  such  claim." 

The  statute  requires  that  **  Every  account  must  exhibit 
all  debts  which  have  been  presented  and  allowed  during  the 
period  embraced  in  the  account."  (Code  Civ.  Proc,  see. 
1628.)  The  setting  forth  of  the  particulars  of  this  claim, 
and  the  manner  of  its  presentation  and  allowance,  was  cer- 
tainly an  exhibit  of  the  debt  thus  presented  and  allowed.  It 
was  not  at  all  necessary  that  a  separate  list  be  made  of  the 
claims  allowed,  as  is  sometimes  done.  The  statute  only  re- 
quires that  the  debts  allowed  be  exhibited  in  the  account.  In 
this  case  the  debts  were  listed  and  fully  set  forth  in  the 
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report,  which  likewise  set  forth  the  amount  of  money  received 
and  expenses  incurred  and  money  expended.  Everything 
done,  including  moneys  received  and  expended,  and  expenses 
incurred  but  not  paid,  and  debts  allowed,  was  submitted  in 
the  form  of  a  report  to  the  court.  The  report  and  account, 
which  is  annexed  to  defendant's  answer  herein,  purports  to 
be  ''the  full  report  and  account  of  the  administration  of  the 
estate  of  Margaret  McLaughlin,  deceased,  from  the  commence- 
ment thereof  to  the  1st  day  of  October,  1909. '*  This  par- 
ticular claim  and  the  action  of  the  administrator  and  of  the 
judge  in  allowing  and  approving  it  were  thus  presented  for 
the  final  action  of  the  court  upon  settlement  of  the  account. 
Although  the  court  found  all  matters  stated  in  the  report  to 
be  true,  which  includes  the  statement  that  Margaret  Mc- 
Laughlin had  died  before  the  maturity  of  the  Eowalsky  note, 
the  court  approved  the  account  as  rendered.  This  was  an 
approval  of  all  allowed  debts  exhibited  with  the  account,  and 
induded  the  claim  of  plaintiff,  which  thus  passed  beyond 
attack  except  by  an  appeal  from  such  order  or  other  direct 
attack  thereon.  (Code  Civ.  Proc,  sees.  473,  1737;  Est(rte  of 
McDougald,  146  Cal.  191,  [79  Pac.  878].) 

The  court  therefore  has  no  jurisdiction  to  grant  the  motion 
of  the  administrator  to  set  aside  the  allowance  of  the  claim, 
and  the  writ  must  issue  as  prayed  for. 

It  is  so  ordered. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  May  13,  1910,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the  su- 
preme court  on  June  18, 1910. 
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[Ctr.  No.  662.    Third  Appellate  Dietrict.— April  14,  1910.] 

JOHN  LOEPFLEK,  Appellant,  v.  W.  H.  WRIGHT  et  al.. 

Respondents. 

AonoN  Based  on  Lease — ^Ezpibed  Tebk — Options  to  Benew  and 

PUftOHASB — DAMAOBS    VOB    WITHHOLDING — CAUSE     OF     ACTION    NOT 

Stated. — ^Where  plaintiff's  alleged  rights  to  have  a  lease  with 
options  to  renew  and  to  purchase  declared  valid,  and  to  recover 
damages  for  withholding  poBseseion  of  the  leased  land  and  the 
improvements  thereon  made  by  the  lessee,  are  based  upon  the  terms 
of  the  lease,  the  original  term  of  which  had  expired,  the  plaintiff 
mnst  bj  appropriate  averments  bring  himself  within  its  terms,  and 
where  he  fails  to  allege  any  facts  showing  that  the  lease  was 
renewed  or  extended,  or  that  the  options  to  renew  or  to  purchase 
were  in  anj  way  exercised,  or  that  any  rent  was  paid  thereunder, 
it  states  no  cause  of  action,  and  a  demurrer  to  the  eomplaiat  was 
properly  sustained. 

Id. — ^Natueb  or  Action — ^Damages  won  Failube  Spegxiicaixt  to  Peb- 
roBM  Agbeement  to  Lease. — The  action  is  essentially  one  to  re- 
cover damages  for  a  failure  specifically  to  perform  an  agreement 
to  lease  for  a  period  of  years;  and  a  person  seeking  such  relief 
must  show  that  he  placed  himself  in  such  a  position  as  to  exact 
performance  from  the  other  party. 

Id. — ^TiME  roB  Benewal — Notioe  or  Election. — ^Under  a  eontraet  for 
a  renewal  of  the  lease,  as  distinguished  from  an  extension  of  the 
lease,  the  lessee  desiring  to  renew  must  exercise  his  option  to  do 
so  by  giving  notice  of  his  election  to  renew  before  the  expiratioB 
of  the  original  term. 

L). — Option  to  Pubchase — ^Election  and  Equitable  Bight  kust  At- 
PEAB. — An  option  to  purchase  contained  in  the  lease  must,  for  its 
enforcement,  not  only  be  alleged  to  have  been  exercised  by  notice 
of  the  election  to  purchase  during  the  life  of  the  lease,  but  also  an 
offer  to  pay  the  purchase  money,  or  willingness  to  do  so,  must  be 
alleged,  and  it  must  be  further  alleged  that  the  eontraet  of 
purchase  was  just  and  equitable. 

Id. — Bankbuptct  or  Lessob — Jubisdiction  or  Dibtbiot  Coubt. — When 
the  corporation  lessor  was  adjudged  a  bankrupt,  the  United  States 
district  court  acquired  complete  and  exclusive  jurisdiction  of  the 
corporation's  property,  and  to  determine  all  controversies  between 
the  corporation  and  third  parties  affecting  the  assets  in  its  custody. 

Id. — Composition  Conpibmed — ^Bevestitube  or  Pbopebtt — CoLLATEHAii 
Attack  roB  Ibbegulabity. — ^A  composition  confirmed  by  the  dls- 
faict  court,  having  the  effect  to  revest  title  of  the  corporation  to  its 
remaining  assets,  cannot  be  collaterally  attacked  in  a  state  eourt 
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for  irre^laritx  in  the  order  of  eompodtioii  not  appearing  on  its 


lb. — EZGLUSIVX    BSMSDT    IN    FEDERAL    COXJBT    TOS    FbAUD— APPKLLANT 

EsTOPPKD. — The  exclusive  remedy  for  fraud  in  obtaiiiing  the  order 
of  eompodtion  was  hj  a  proeeeding  in  the  district  court  under  the 
bankrupt  act  providing  for  its  annulment  for  fraud  discovered 
irithin  six  months;  and  where  appellant  availed  himself  of  that 
remedy,  and  his  application  was  denied  bj  the  district  court,  the 
appellant  cannot  assail  it  in  the  state  court,  whether  the  com- 
position be  valid  or  a  nullity. 

Id. — ^Belixf  Aqainst  Dixd  op  Trust  pob  Misbipbiskntation  or  Oom- 

TKNTS — StATUTB     OP     LXICITATIONB — ^NOTIOl    OP    CONTBNTS. — Belief 

against  a  deed  of  trust  by  the  corporation  lessor  for  fraud  upon 
the  plaintiif  as  lessee,  consisting  of  misrepresentation  as  to  its 
eontents,  was  barred  within  three  years  after  actual  or  constnetiTe 
notice  of  the  eontents  of  the  deed. 

Id. — NonoB  op  Dekd  op  Trust — Sionaturr  amd  Aoxnowlrdomrnt  bt 
Flaintipp  as  Sbcbbtabt-— Bboobd. — The  complaint  shows  both 
actual  and  constructive  notice  to  plaintiif  of  the  contents  of  the 
deed  of  trust,  by  alleging  that  it  was  signed  and  acknowledged  by 
plaintiif  as  secretary  of  the  corporation  lessor,  and  was  recorded, 
npon  such  acknowledgment,  before  the  lease  was  executed,  and 
presumably  more  than  three  years  before  the  commencement  of 
the  action. 

Id.— Datb  op  FmNe  Obioinal  Oomflaint  not  Shown — ^PaxsuiiPnoN — 
Intbndmrnts  UPON  AppBAifc — Though  the  date  of  the  filing  of  the 
original  complaint  is  not  shown  by  the  record  upon  appeal,  it  must 
be  assumed,  in  view  of  the  intendments  in  favor  of  the  ruling 
of  the  court  below  against  the  plaintiif,  that  the  action  was 
brought  more  than  three  years  after  the  execution  of  the  deed  of 
trust 

Id.— iNSUPflClBNT  AVXRMBNT— DaTB  OP  BiSOOVRRT— Bbasonabib  Buj- 

flXNCB  NOT  AVBRRBD— Presumption. — It  is  not  sufficient  for  the 
plaintiif  merely  to  allege  that  he  did  not  discover  the  fraud  until 
a  certain  date.  It  must  also  appear  that  the  discovery  could  not 
have  been  made  by  the  exercise  of  reasonable  diligence;  and  the 
plaintiif  is  presumed  to  have  known  all  that  reasonable  diligence 
would  have  disclosed. 

lb.— I>RMUBBBB  SUSTAINXD  WITHOUT  LBAVB  TO  AlCXND— ^DISCRETION  NOT 

Abused— Pbevious  Deiiubrers— Leave  not  Asked. — The  sustain- 
ing of  the  demurrer  without  leave  to  amend  is  within  the  discre- 
tion of  the  court  below,  subject  only  to  review  in  case  of  clear 
abuse.  No  abuse  of  discretion  appears  where  it  appears  that 
plaintiff  made  three  ineffectual  attempts  to  state  a  cause  of  action, 
and  his  record  upon  appeal  does  not  disclose  that  he  asked  leave 
to  amend  when  the  present  demurrer  was  sustained* 
IS  OsL  App.— IS 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    Wm.  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
A.  H.  Carpenter,  for  Appellant. 

Joseph  C.  Meyerstein,  H.  U.  Brandenstein,  and  W.  S.  Tin- 
ning, for  Bespondents. 

BURNETT,  J. — Several  diverse  and  somewhat  uncorrelated 
acts  alleged  to  be  fraudulent  are  made  apparently  the  basis 
of  appellant's  claim  for  relief  and  much  evidentiary  matter 
is  pleaded  in  the  second  amended  complaint,  but  it  is  con- 
tended by  him  that  ''There  is  only  one  cause  of  action  set 
forth  therein,  and  that  is  to  have  plaintiff's  lease  and  option 
to  purchase  declared  valid  and  superior  to  the  claims  of  all 
the  other  defendants,  and  for  damages  for  depriving  plain- 
tiff of  the  possession  of  said  land  so  leased  and  covered  by 
his  option  to  purchase  and  the  valuable  improvements  thereon 
including  his  hotel,  pickle  factory,  machinery,  stock  and  sup- 
plies." 

Adopting  this  theory  of  the  complaint,  the  essential  facts 
may  be  somewhat  briefly  presented.  The  initial  transaction 
was  with  a  corporation  known  as  the  Jersey  Island  Packing 
Company.  It  is  alleged  that  three  of  the  directors  of  said 
corporation  who  were  the  principal  stockholders  and  are  de- 
fendants herein,  on  and  prior  to  the  eleventh  day  of  June, 
1^03,  made  certain  false  and  fraudulent  representations  to 
plaintiff  as  to  the  financial  condition  of  said  corporation  and 
thereby  induced  plaintiff  to  purchase  three  thousand  and 
sixty  shares  of  the  capital  stock  thereof  for  the  sum  of 
$91,800  and  to  make  valuable  improvements  upon  the  real 
estate  belonging  to  said  corporation  known  as  the  Jersey 
Island  Tract  ''and  which  was  the  same  land  that  was  there- 
after leased  to  plaintiff  for  the  term  of  seven  and  one-half 
years,  on  the  16th  day  of  December,  1903,  and  which  on  the 
same  day  the  said  corporation  agreed  to  sell  to  plaintiff  at 
any  time  during  the  aforesaid  period  of  seven  and  one-half 
years,  as  fully  appears  in  said  lease  and  agreement  to  sell, 
a  copy  of  which  is  hereto  attached  and  marked  'Exhibit  A.' 
That  thereafter  on  or  about  the day  of  December,  1903, 
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the  said  corporation  .  .  •  agreed  to  cancel  the  agreement 
whereby  plaintiff  purchased  said  stock  and  made  said  im- 
provements upon  said  realty,  and  to  return  to  plaintiff  the 
purchase  price  thereof,  save  and  except  the  sum  of  three 
thousand  dollars,  and  the  cost  price  of  said  improvements, 
amounting  to  twenty-six  thousand  dollars  more,  which  the 
directors  claimed  said  corporation  was  unable  to  pay  and  in 
consideration  thereof  the  said  corporation  then  and  there 
agreed  to  and  with  plaintiff  that  it  would  lease  to  him  said 
one  hundred  acres  of  the  aforesaid  realty  upon  which  said 
improvements  were  located  for  a  period  of  seven  and  one- 
half  years,  and  give  him  an  option  and  agreement  whereby 
he  might  purchase  said  land  and  improvements  at  any  time 
within  said  period  for  the  sum  of  twenty  thousand  dollars; 
and  that  the  plaintiff  agreed  to  said  proposition  on  the  part 
of  said  corporation,  and  further  agreed  that  upon  the  execu- 
tion and  delivery  to  him  of  said  lease  and  agreement  of  sale 
he  would  return  his  stock  which  had  been  theretofore  sold 
to  him  as  aforesaid,  to  the  officers  of  said  corporation,  and 
resign  his  position  as  director  of  said  company;  and  that 
after  such  agreement  had  been  duly  made  as  aforesaid,  the 
said  manipulators,  W.  H.  Wright,  Frank  V.  Wright  and  H. 
Bendel,  acting  for  and  on  behalf  of  said  corporation,  refused 
to  make,  execute  or  deliver  said  lease  to  plaintiff,  according 
to  said  agreement,  for  the  reason  that  it  would  interfere 
with  and  take  precedence  of  the  fraudulent  trust  deed  which 
said  manipulators  and  wreckers  had  fraudulently  designed 
to  have  executed,  as  hereinbefore  set  forth. 

**That  after  the  manipulators  refused,  as  aforesaid,  to 
carry  out  and  execute  said  option  to  buy  and  agreement  to 
lease,  said  fraudulent  deed  of  trust  was  gotten  up,  as  here- 
inafter set  forth,  and  the  same  was  placed  on  record  on  said 
19th  day  of  September,  1903,  in  order  that  the  same  might 
take  precedence  of  said  option  and  lease,  without  plaintiff's 
Iqiowledge  of  its  existence  or  recordation,  and  that  there- 
^ter  on  the  16th  day  of  December,  1903,  the  said  corporation 
in  pursuance  of  said  agreement  so  previously  made  by  and 
through  its  proper  officers  and  in  pursuance  of  the  resolution 
of  its  said  board  of  directors,  made,  executed  and  delivered 
to  plaintiff  in  consideration  of  the  facts  and  premises  here- 
inlef^ro  \tated,  the  lease   and   agreement  to  sell   said   real 
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property  as  the  same  is  fully  set  forth  and  described  in  said 
Exhibit  A  hereunto  attached;  that  said  agreement  of  sale 
and  lease  is  still  in  full  force  and  effect,  and  binding  upon 
said  corporation  and  all  the  parties  hereto,  and  superior  to 
said  fraudulent  deed  of  trust,  all  claims  of  the  creditors  of 
said  bankrupt  corporation,  and  the  rights  of  said  trustees 
to  sell  said  Jersey  Island  Tract  for  any  purpose  whatsoever." 

Certain  difSculties  arise  from  a  consideration  of  these  aver- 
ments and  of  the  said  exhibit  ''A"  attached  to  the  complaint. 
It  is  averred,  for  instance,  that  the  corporation  agreed,  in 
December,  1903,  to  execute  this  lease  and  option  to  buy  for 
a  period  of  seven  and  one-half  years,  and  that  thereafter  the 
directors  refused  to  make,  execute  or  deliver  said  lease  to 
plaintiff.  In  the  very  next  paragraph  it  is  positively  alleged 
that  the  corporation,  ''in  pursuance  of  said  agreement  so 
previously  made  by  and  through  its  proper  officers  and  in 
pursuance  of  the  resolution  of  its  said  board  of  directors, 
made,  executed  and  delivered  to  plaintiff"  the  lease  and 
agreement  to  sell  said  real  property. 

It  further  appears  by  express  allegation  that  on  the  six- 
teenth day  of  December,  1903,  this  land  was  leased  to  plain- 
tiff for  the  term  of  seven  and  one-half  years,  and  when  we 
turn  to  the  said  exhibit  we  find  it  recited  therein  that  ''the 
owner  of  the  land  shall  and  will  upon  the  premises  and  con- 
ditions herein  stated  suffer  and  permit  the  occupier  (John 
Loeffler)  to  enter  on  and  occupy  from  the  date  hereof  until 
the  31st  day  of  December,  A.  D.  1904,"  the  said  land.  The 
lessee  was  granted  the  privilege,  however,  of  renewing  the 
lease  "for  a  further  period  of  ten  years  at  the  expiration 
of  this  lease." 

For  the  refusal  of  the  directors  to  execute  said  lease  the 
reason  is  assigned  that  it  would  take  precedence  of  the  said 
fraudulent  trust  deed.  It  appears  that  said  refusal  occurred 
in  December,  1903,  and  it  is  alleged  that  afterward  said 
fraudulent  deed  of  trust  was  gotten  up  without  plaintiff's 
knowledge  of  its  existence,  whereas  the  fact  is,  and  it  is 
shown  by  the  complaint,  that  said  deed  was  signed  and  ac- 
knowledged by  plaintiff  as  the  secretary  of  said  corporation 
on  the  eleventh  day  of  September,  1903,  and  recorded  on 
the  nineteenth  day  of  the  same  month* 
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Again,  plaintiff  claims  the  said  lease  was  in  fnll  force  and 
effect  when  the  second  amended  complaint  was  filed  in  1908, 
but  by  its  terms  it  expired  on  December  31,  1904.  There 
is  no  allegation  that  the  lease  was  renewed  or  that  plaintiff 
exercised  his  option  to  continue  the  term  or  notified  the  lessor 
or  defendants  that  he  desired  to  exercise  the  privilege  of 
extending  the  lease.  There  is  no  allegation  that  he  paid  or 
tendered  the  rent  that  was  due  under  the  terms  of  said  lease. 
The  complaint  is  silent  as  to  any  offer  to  purchase  said  prop- 
erty on  the  part  of  plaintiff  as  he  was  authorized  to  do  by 
said  lease. 

Notwithstanding  these  omissions  plaintiff  seeks  to  recover 
damages  for  the  conduct  of  defendants  in  withholding  the 
said  property  from  plaintiff  for  the  period  of  three  years 
from  the  ''21st  day  of  March,  1904,  up  to  and  about  .  .  . 
day  of  May,  1905,  when  the  said  corporation  was  adjudged 
a  bankrupt"  and  from  the  latter  date  till  the  beginning  of 
this  action. 

It  is  clear  that  since  the  right  to  the  possession  of  said 
property  is  grounded  in  said  lease,  plaintiff  by  appropriate 
allegations  must  bring  himself  within  its  terms.  The  action 
is  essentially  to  recover  damages  for  a  failure  specifically  to 
perform  an  agreement  to  lease  for  a  period  of  years,  and  it 
is  elementary  that  one  seeking  such  relief  must  show  that  he 
placed  himself  in  such  a  position  as  to  exact  performance 
from  the  other  party. 

In  Shamp  v.  White,  106  Gal.  220,  [39  Pac.  537],  it  is  said 
that  ''where  the  contract  between  the  parties  is  for  a  re- 
newal as  distinguished  from  an  extension  of  the  lease,  it  is 
incumbent  upon  the  lessee  desiring  to  exercise  his  option 
for  renewal  to  give  notice  of  his  election  before  the  expira- 
tion of  the  original  term." 

So,  if  we  regard  that  feature  of  the  complaint  relating  to 
the  option  to  purchase  the  land,  the  same  condition  is  pre- 
sented. There  is  no  allegation  of  an  offer  to  pay  the  con- 
sideration or  the  willingness  to  do  so  or  that  the  contract 
was  just  and  equitable. 

Again,  it  appears  that  the  corporation,  in  May,  1905,  was 
adjudged  an  insolvent,  and  that  the  claims  of  plaintiff 
''against  said  corporation  have  been  duly  adjudicated  and 
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filed  with  the  clerk  of  the  United  States  District  Court  in 
and  for  the  Northern  District  of  California." 

It  has  been  held  that  "The  acts  of  Congress  relating  to 
bankruptcy,  so  far  as  are  concerned  matters  within  their 
purview,  are  paramount,  and  the  jurisdiction  of  the  federal 
courts  in  bankruptcy,  when  properly  invoked  in  the  adminis- 
tration of  the  affairs  of  an  insolvent  person  or  corporation,  is 
essentially  exclusive."  {In  re  Waits,  190  U.  S.  1,  [23  Sup. 
Ct.  Rep.  718].) 

The  filing  of  a  petition  in  bankruptcy  is  a  caveat  to  all 
the  world  and  in  effect  an  attachment  and  injunction,  and 
upon  adjudication  and  qualification  of  the  trustee,  the  bank- 
rupt's property  is  placed  in  the  custody  of  the  bankruptcy 
court,  and  title  becomes  vested  in  the  trustee.  (Miller  v. 
Nugent,  184  U.  S.  1,  [22  Sup.  Ct.  Rep.  269].) 

It  would  seem  from  the  foregoing  postulates,  as  urged  by 
respondents,  that  when  said  corporation  was  adjudged  a  bank- 
rupt the  said  United  States  district  court  immediately  ac- 
quired full,  complete,  and  exclusive  jurisdiction  of  the 
corporation's  property  and  to  determine  all  controversies 
between  that  company  and  third  parties  affecting  the  assets 
in  its  custody.  It  is  true,  though,  that  it  further  appears 
that  after  the  adjudication  of  insolvency  a  composition  was 
confirmed  by  said  district  court  and  the  proceedings  there 
closed.  The  effect  of  this  was  to  revest  in  the  bankrupt 
title  to  all  the  property,  and  it  would  seem  to  follow  that 
plaintiff  was  at  liberty  to  pursue  his  remedy  against  the 
company  and  its  assets,  unless  its  assets  had  been  formally 
transferred,  which  is  not  alleged.  Plaintiff  pleads,  indeed, 
the  irregularity  of  said  composition,  but  it  is  not  contended 
that  this  irregularity  appeared  on  the  face  of  the  proceed- 
ings. Respondents'  position,  therefore,  appears  sound  that 
this  order  of  composition  cannot  be  successfully  assailed  in 
this  collateral  way  in  a  state  court. 

Desiring  to  have  the  order  of  composition  set  aside,  appel- 
lant should  have  proceeded  in  said  district  court  under  the 
bankrupt  act  providing  for  the  annulment  of  a  composition 
once  confirmed  upon  the  ground  of  fraud  where  the  fraud 
has  come  to  the  knowledge  of  a  party  since  the  confirmation, 
iind  where  he  moves  within  six  months.  (In  re  Jersey  Island 
Packing  Co.,  152  Fed.  839,  18  Am.  Bankr.  Rep.  412.)     As 
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appears  in  the  last-cited  case,  this  was  in  fact  the  course 
pursued  by  appellant,  but  his  application  to  have  the  com- 
position in  question  set  aside  was  denied  by  the  said  district 
court.  In  either  aspect  of  the  situation,  therefore,  whether 
the  composition  be  valid  or  a  nullity,  it  would  seem  that 
plaintiff  cannot  prevail  in  this  proceeding. 

But  regarding  only  the  transaction  preceding  the  adjudi- 
cation of  insolvency  and  directing  our  attention  to  the  alle- 
gations as  to  the  disturbance  by  defendants  of  plaintiff's 
possession  before  the  expiration  of  the  year,  for  which  the 
land  was  leased,  we  are  involved  in  difficulty  in  determining 
what  damage  was  suffered  by  plaintiff  for  the  balance  of 
the  year,  for  the  reason  that  this  is  not  segregated  from  the 
whole  loss  alleged  to  have  been  incurred  up  to  the  time  of 
said  adjudication  of  insolvency,  to  wit,  May,  1905.  But  if 
we  could  make  the  division  there  is  an  insuperable  obstacle 
to  recovery  in  the  fact  that  prior  to  the  execution  of  the 
lease,  as  we  have  already  seen,  a  deed  of  trust  was  executed 
by  said  corporation  of  said  property  to  certain  of  the  defend- 
ants. If  the  property  was  conveyed  to  these  grantees,  accord- 
ing to  the  terms  of  said  deed,  in  September,  1903,  it  would 
take  precedence,  of  course,  over  the  said  lease  executed  by 
the  grantor  in  December,  1903.  It  is  true  that  plaintiff 
seeks  to  avoid  said  deed  on  the  ground  of  fraud,  but  the 
action  should  have  been  brought  within  three  years.  (Code 
Civ.  Proc,  sec.  338.)  Plaintiff  seeks  to  avoid  the  bar  of  the 
statute  by  alleging  that  he  did  not  discover  the  fraud  of 
which  he  complains  till  some  time  in  January,  1905,  but  the 
fraud  consisted  in  the  misrepresentation  as  to  the  contents 
of  said  deed.  He  must  be  deemed  to  have  had  actual  notice 
of  this,  as  the  deed  was  signed  by  him,  and,  in  addition,  by 
the  recordation  of  the  deed  he  would  have  constructive  notice 
thereof.  The  date  of  the  filing  of  the  original  complaint  does 
not,  indeed,  appear,  but  the  intendments  being  in  favor  of 
the  ruling  of  the  court  below,  we  must  assume  that  the  action 
was  brought  after  the  expiration  of  three  years  from  the 
execution  of  said  deed. 

Again,  it  is  not  sufficient  for  the  plaintiff  to  allege  that 
he  did  not  discover  the  fraud  till  a  certain  date.  The  rule 
is  that  while  the  cause  of  action  to  set  aside  an  instrument 
on  that  ground  is  deemed  not  to  have  accrued  until  the  dis- 
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covery  of  the  facts  constituting  the  fraud,  it  must  also  appear 
as  well  that  the  discovery  could  not  have  been  made  by  the 
exercise  of  reasonable  diligence.  And  plaintiff  is  presumed 
to  have  known  all  that  reasonable  diligence  would  have  dis- 
closed. (Code  Civ.  Proc,  sec.  338,  subd.  4;  Simpson  v.  Dal' 
ziel,  135  Cal.  599,  [67  Pac.  1080].) 

The  foregoing  defects  in  the  complaint  and  others  which 
we  deem  it  unnecessary  to  consider  are  covered  by  the  de- 
murrer of  respondents  which  we  think  was  properly  sus- 
tained. 

Appellant  also  complains  because  the  court  sustained  th« 
demurrer  without  leave  to  amend.  This  is  a  matter,  how- 
ever, within  the  discretion  of  the  lower  court  and  cannot  be 
reviewed  except  for  an  abuse  of  that  discretion.  Plaintiff 
had  made  three  attempts  to  present  properly  his  cause  of 
action.  He  had  failed  in  each  and  the  court  was  justified  in 
concluding  that  any  further  effort  would  be  equally  futile. 
Indeed,  the  inference  would  be  natural  and  reasonable  that 
his  failure  arose  from  the  want  of  facts  rather  than  from 
lack  of  skiU  in  stating  them.  Besides,  it  does  not  appear  that 
plaintiff  invoked  the  favor  of  the  court  to  the  end  that  an- 
other amended  complaint  might  be  filed. 

The  following  quotations  from  the  decisions  of  the  supreme 
court  are  in  harmony  with  this  view :  In  Martin  v.  Thampsan, 
62  Cal.  622,  it  is  said:  ''We  cannot  say  the  court  abused 
its  discretion  in  disallowing  plaintiff's  motion  to  file  a  second 
amended  complaint  It  does  not  appear  from  the  transcript 
that  any  proposed  amendment  was  served  or  presented,  or 
that  the  notice  of  motion  pointed  out  the  precise  amendment 
which  plaintiff  would  ask  leave  to  make  or  file.'' 

In  Dukes  v.  Kellogg,  127  Cal.  563,  [60  Pac.  44],  it  is  said: 
''The  power  of  the  court  in  allowing  parties  to  an  action 
to  file  amended  pleadings  is  largely  a  matter  of  discretion. 
Here  plaintiff  had  three  opportunities  to  make  a  good  com- 
plaint and  failed.  Three  failures  to  make  a  good  complaint 
fairly  indicate  that  a  fourth  attempt  would  also  be  unavail- 
ing. The  proposed  amendment,  or  proposed  amended  plead- 
ing, was  not  tendered  to  the  court  for  inspection,  and  we  see 
nothing  erroneous  in  the  action  of  the  court  in  refusing  to 
allow  further    amendments.    The  failure    to  make  a  good 
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pleading  probably  arises  in  a  lack  of  facts  rather  than  in 
the  fault  of  the  pleader.'' 

And  the  later  expression,  found  in  Stewart  ▼.  Douglass, 
148  Cal.  512,  [83  Pac.  699],  is:  ''When  a  demurrer  is  sus- 
tained to  a  complaint  it  is  within  the  discretion  of  the  court 
either  to  allow  an  amended  complaint  to  be  filed  or  to  give 
judgment  forthwith  in  favor  of  the  defendant.  The  appel- 
late court  will  in  every  such  case  sustain  the  action  of  the 
court  below,  whatever  course  it  may  take,  unless  it  is  made 
to  appear  by  the  record  that  there  has  been  an  abuse  of  dis- 
cretion. The  plaintiff  merely  asked  leave  to  file  an  amended 
complaint,  and,  so  far  as  the  record  discloses,  did  not  show 
that  there  were  any  allegations  of  fact  omitted  from  the 
complaint  to  which  the  demurrer  had  been  sustained  which, 
if  inserted  therein,  would  in  any  respect  change  its  legal 
effect,  nor  make  any  statement  whatever  of  the  grounds  or 
reasons  for  making  the  application  for  leave  to  amend. 
There  was  clearly  no  abuse  of  discretion  shown.  {KleiU' 
daus  V.  Dutard,  147  Cal.  245,  [81  Pac.  516].)'' 

In  the  case  at  bar  there  is  nothing  to  show  that  appellant 
indicated  in  the  court  below  any  desire  to  file  another  amended 
complaint.  We  must  assume  that  he  made  no  such  appli- 
cation, and  hence  it  is  out  of  the  question  to  say  that  there 
was  any  abuse  of  discretion  in  sustaining  the  demurrer  with« 
out  leave  to  amend. 

The  judgment  is  afSrmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  13,  1910. 
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COUNTY  OP  LOS  ANGELES,  Respondent,  v.  E.  H. 
WINANS,  CHARLES  A,  COLE  et  al..  Appellants; 
MRS.  EMMA  MEANS  and  J.  W.  MEANS,  Her  Hus- 
band, et  al.,  RespondentB. 

Eminskt  Domain — Monet  nr  Coubt — BnrLMWEST  ov  iMTEBnrs — Pro- 
tection or  UN.BORN  GBJLNDOHiLinuEN. — In  this  proceeding  in  eminent 
domain  it  is  held  that  the  court  proper^  settled  the  rights  of 
conflicting  claimants  to  the  property  ont  of  the  monej  paid  into 
oourt,  and  subjected  the  rights  of  the  appellants  to  the  rights  of 
unborn  grandchildren  to  an  altematiTe  contingent  remainder  in  the 
property. 

Id. — (  ONVEYANGE  OF  ESTATE  FOB  LiFB — BBMAINI>Sa  10  HKIBS  OF  BOBY — 

Purchase. — When  property  in  this  state  is  con^qred  to  a  mother 
for  life,  with  remainder  to  the  heirs  of  her  body,  those  interested 
in  the  remainder  take  by  purchase  and  not  by  inheritance. 

Id. — Contingent  Future  Interest. — Such  remainder  is  a  contingent 
interest,  future  in  character,  and  the  person  to  whom  and  the 
time  of  the  happening  of  the  event  upon  which  it  is  limited  to 
take  effect    were  both  uncertain  at  the  time  of  its  creation. 

Id. — Contingent  Remainder  not  Vested. — Since  the  uncertainties  at 
the  time  of  the  creation  of  the  contingent  remainder  continue  to 
exist  until  the  death  of  the  life  tenant,  it  did  not  and  could  not 
Tcst  until  her  death,  because  she  could  have  no  "heirs  of  her  body" 
prior  to  her  decease.  In  the  interval,  all  of  her  children  may  die, 
and  the  entire  estate  might  vest  wholly  in  her  unborn  grandchildren. 

Id. — Interests  of  Unborn  Grandchildren  not  Void  for  Uncertainty, 
nor  Mere  Possibilities. — The  interests  of  unborn  grandchildren 
in  the  contingent  remainder  are  not  void  because  of  the  improb- 
ability of  the  contingency  on  which  they  are  limited  to  take  effect; 
nor  can  such  interests  be  regarded  as  mere  possibilities,  such  as 
the  expectancy  of  an  heir  apparent,  as  they  do  not  depend  upon 
the  law  of  succession  to  determine  whether  or  not  they  will  take 
effect,  and  they  cannot  be  defeated  by  the  testamentary  or  other 
act  of  the  ancestor. 

Id. — Code  Section  as  to  Vested  Future  Interests  Inapplicablb. — 
Section  694  of  the  Civil  Code  relating  to  a  vested  future  interest 
"in  a  living  person"  has  no  application  to  a  future  contingent  re- 
mainder in  unborn  grandchildren. 

Id. — ^DisTiNOTiON  Between  Vested  and  Oontingbnt  Bemadtdibs. — 
Where  the  preceding  estate  is  limited  to  depend  on  a  certain  event 
which  must  happen,  and  the  remainder  is  so  limited  to  a  person 
in  esse,  and  ascertained,  that  the  preceding  estate  may  determins 
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prior  to  the  expiration  of  the  estate  in  remainder,  the  remainder 
is  rested;  bnt  where  the  preceding  estate  is  to  determine  upon  an 
event  which  maj  never  happen,  or  where  the  remainder  is  limited 
to  a  person  not  in  esse,  nor  ascertained,  or  requires  the  eoncurrence 
of  a  dubious,  uncertain  event,  independent  of  preceding  estates, 
to  give  it  a  capacity  of  taking  effect,  the  remainder  is  contingent. 

Id. — ^Ai/TERNATivx  GoNTiNOENT  Bbmaindib. — ^The  future  contingent  re- 
mainder in  unborn  grandchildren  is  an  "alternative  contingent  re- 
mainder," under  section  696  of  the  GIvU  Code.  Such  contingent 
remainder  will  vest  in  the  unborn  grandchildren  whose  father  or 
mother,  the  child  of  the  life  tenant,  fail  to  survive  her  decease. 
In  that  case,  the  grandchildren  become  the  alternative  substitutes 
for  the  deceased  children  of  the  life  tenant,  in  taking  the  same 
vested  fee  in  remainder  which  would  otherwise  have  vested  in  her 
children.  The  taking  of  the  unborn  children  is  not  a  contingency 
dependent  on  a  eontingencj,  nor  a  subsequent  contingency,  but  it 
is  the  same  contingency  which  may  happen,  at  the  same  time,  in 
more  than  one  way. 

Id. — ^VisTUAL  Bepresentatiok  or  TJnbobn  Grandchildren. — The  con- 
clusion that  the  rights  of  unborn  grandchildren  are  contingent  and 
not  vested  does  not  preclude  the  application  to  them  of  the  prin- 
ciple of  virtual  representation,  if  the  proceeding  in  which  such 
representation  was  exercised  was  such  as  to  justify  it. 

Id.— Necessary  Bxtle  of  Bepbesentation  of  Unborn  Bemaindebmsn  — 
Protection  in  Proceeds  of  Sale. — ^When  an  estate  in  persons 
living  is  subject  only  to  the  contingency  that  persons  may  be 
born  who  will  have  an  interest  therein,  the  living  owners  of  the 
estate  for  all  purposes  of  litigation  in  reference  thereto,  and  affect- 
ing the  jurisdiction  of  the  courts  to  deal  with  the  same,  represent 
the  whole  estate,  not  only  for  themselves,  but  also  for  the  persons 
unborn,  as  a  necessary  rule.  The  rights  of  persons  unborn  are  suf- 
ficiently cared  for  if,  when  the  estate  is  sold  under  a  valid  judgment, 
the  proceeds  take  its  place,  and  are  secured  in  some  way  for  such 
persons. 

Id.— Virtual  Bepresentation  Confined  to  Matter  of  Necessity. — 
The  better  rule  is  that  virtual  representation  of  unborn  persons 
can  be  applied  in  support  of  a  judgment  only  as  a  matter  of 
necessity.  The  necessity  of  relying  thereupon  to  acquire  jurisdic- 
tion of  the  estate  of  unborn  persons  is  apparent  when  the  estate  is 
sold  and  the  proceeds  take  its  place,  and  are  so  secured  as  to 
include  the  caring  for  and  preserving  the  rights  of  the  persons  so 
represented. 

Id.— Virtual  Bepresentation  LnoTin  by  Good  Fapth.^ — The  rule  of 
virtual  representation  is  confined  to  cases  where  the  representation 
is  in  good  faith,  so  that  what  is  done  by  the  representation  is  all 
that  the  represented  person  could  do  if  personally  present.  The 
interests  of  r^resentative  and  represented  must  be  so  identical 
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that  the  motive  and  inducement  to  protect  and  preeenre  maj  be 
assumed  to  be  the  same  in  each.  If  the  sole  purpose  of  the  living 
person  interested  is  to  seeure  some  advantage  for  himself,  or  to 
serve  the  convenience  of  one  whose  title  is  being  quieted  against 
the  unborn  remaindermen,  yirtual  representation  could  not  be  per- 
mitted to  exist. 

Id. — ^PBOTEcnoN  or  Psbson  Bipbxsentbd  Against  Feaud. — ^The  protec- 
tion of  a  person  brought  into  court  hj  representation  which  is 
fraudulent  is  to  be  found  in  his  right  when  he  becomes  capable  of 
suing  in  his  own  right  to  attack  the  decree  on  the  ground  of 
fraud  and  collusion  in  its  procurement. 

Id. — Statutokt  Bepbbskmtation  in  FoBBOLOsiMe  Liens  or  Stekbt 
Assessments. — ^The  street  improvement  aet  of  1885,  under  which 
the  land  was  sold  under  foreclosure  of  liens  of  street  assessments, 
recognizes  a  constructive  or  virtual  representation  of  unborn  per* 
sons  who  have  contingent  rights  in  the  property,  bj  contemplating 
that  the  decree  of  foreclosure  and  sale  diall  subject  the  entire 
title  to  the  property  charged  with  the  lien.  All  interests  therein 
are  constructively  before  the  court  when  the  service  is  made  accord- 
ing to  the  statute. 

lD.^-F0BECL0StTBB   PBOOEEDINO   NOT  IN   BBV — ^VlBTUAL  BBPBBSENTATION 

NOT  Prbgludxd. — The  action  to  foreclose  the  lien  of  the  street 
assessment  is  not  in  rern^  If  it  were,  there  would  be  no  need  of 
any  principle  of  representation.  The  fact  that  the  judgment  will 
not  bind  the  entire  world  does  not  prevent  the  application  of  the 
doctrine  of  virtual  or  constructive  representation  contemplated  by 
the  statute. 

Id. — ^Acquisition  or  Intebssts  or  Unboen  Geandohildbsn  Pbbventbd 
— Trust  Aobbemxnt  roa  **HEtBs  or  Body." — The  acquiring  of 
jurisdiction  of  the  interests  of  the  unborn  grandchildren  in  the 
action  to  foreclose  the  assessment  did  not  effectually  vest  those 
interests  in  the  purchasers  at  the  sales,  where  respective  agreements 
made  by  them  with  the  life  tenant  and  with  each  other  were  merged 
in  a  declaration  of  trust  for  the  benefit  of  herself  "and  the  heirs 
of  her  body." 

Id. — Actions  to  Quiet  Tttim — ^Vietual  Bepbbskktation  Pbbclodsd— 
Prior  Ck)NVETANGE  bt  Lite  Tenant  and  Dauohteb. — ^Where  before 
the  commencement  of  actions  to  quiet  title,  the  life  tenant  and  her 
daughter  had  conv^ed  their  interests  to  a  predecessor  of  the  plain- 
tiff, their  interests  became  hostile  to  that  of  other  "heirs  of  her 
body,"  and  neither  she  nor  the  daughter  nor  the  plaintiff  could 
represent  the  unborn  grandchildren  in  actions  to  quiet  title  as 
against  the  other  "heirs  of  her  body,"  for  the  purpose  of  shutting 
off  all  other  interests. 

To. — Parties  to  Action  to  Quiet  Title — ^"Advebbb  GSlaiicants."— 
Under  section  738  of  the  Code  of  Civil  Procedure,  the  action  to 
determine  adverse  claims  must  make  the  "adverse  claimants"  par* 
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ties  to  the  aetion,  whether  the  sendee  be  penonal  or  bj  publieatioiiy 
tnd  where  the  Tirtual  representation  of  unborn  remaindermen  la 
precluded,  snch  unborn  persona  not  parties  to  the  action  eannot  be 
bound  by  the  decree  therein. 

IDw — ^LlASB    BT   IJTS    TXKANT — ^BUILDIKO    BT    liBSSnB — FOBBGLOSUBX    OF 

Mechanics'  Luns — Abssnox  of  Bxpbxskntation. — The  life  tenant 
haTing  the  possession  of  the  property  was  authorized  to  lease  the 
same  so  as  to  bind  her  interest,  and  where  the  lessee  contracted 
to  improve  the  property,  the  unborn  ^prandehildren  were  not  so 
connected  with  the  lease  as  to  be  affected  bj  the  foreclosure  of  a 
mechanic's  lien  against  the  property.  The  life  tenant  could  not 
ask  a  court  of  equity  to  preserve  her  interest  at  their  expense. 

Id. — GUABDIAKSHIP  OF  MiNOB  BT  HUSBAND — ^POWXB  LIMITED  BT  ObDEE 

OF  CouBT. — ^Where  the  husband  was  appointed  as  guardian  of  the 
minor  children  by  the  probate  court,  he  had  no  power  to  bind 
their  interests  by  contract  or  by  mechanics'  liens,  without  an  order 
of  the  court. 

Id.— Judgment  Fobxclosino  Liens  not  Involtino  Bepbebentation — 
Intebests  not  Identical. — The  judgment  foreclosing  the  mechan- 
ics' liens  could  not  affect  the  interests  of  unborn  grandchildren 
where  there  is  nothing  in  its  language  to  comprehend  them,  and  it 
does  not  appear  that  any  interests  foreclosed  were  identical  with 
their  interests  so  as  to  permit  of  virtual  representation. 

Id^— Consent  of  Minobs  to  Decree  not  Binding  Gbandchildben. — 
Where  the  minors  were  not  held  bound  as  owners  of  the  property, 
but  solely  as  having  consented  through  their  guardian  to  the  decree, 
snch  consent  could  not  bind  the  unborn  grandchildren. 

iDb— Action  bt  Pubghasxb  at  Salb  to  Quiet  Title — Absencb  of 
Befbesentation. — ^There  being  no  transfer  of  the  interests  of  the 
unborn  grandchildren  to  the  purchaser  at  the  sale,  in  an  action 
by  him  to  quiet  title  against  the  husband  and  children,  he  having 
already  acquired  their  interests  in  the  property,  he  cannot  repre- 
sent the  interests  of  the  grandchildren  therein. 

Id.— Collusive  Sale  Undeb  Btbebt  Sewbb  Assessment — Question 
OF  Fact. — ^A  sale  under  a  street  sewer  assessment  which  the  court 
found  upon  sufficient  evidence  was  a  collusive  one  to  cure  a  defect 
in  the  title  of  one  of  the  appellants,  and  initiate  an  adverse  claim 
in  favor  of  his  wife,  must  be  disregarded,  the  question  being  one 
of  fact  for  the  court. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  orders  denying  a  new  trial. 
Walter  Bordwell,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  court 
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Waldo  M.  York,  and  John  M.  York,  for  E.  H.  Winans, 
Appellant 

Waldo  M.  York,  and  Haas,  Garrett  &  Dunnigan,  for  Chas. 
A«  Cole,  Appellant 

Haas,  Garrett  &  Dunnigan,  for  Margaret  M.  B.  Anderson, 

Appellant 

Bernard  Potter,  for  T.  F.  Joyce,  Appellant 

Smith  &  Smith,  for  S.  C.  Joyce,  Appellant 

J.  D.  Fredericks,  District  Attorney,  and  Hartley  Shaw, 
Chief  Deputy,  for  Plaintiff,  Respondent 

Valentine  &  Newby,  for  Means  and  Hendricks,  Respond- 
ents. 

Davis  &  Rush,  for  Wannop  &  Forbush,  Respondents. 

Mott  &  Dillon,  for  Henry  J.  Pauly  &  Company,  Respond- 
ents. 

TAGGART,  J. — ^This  is  a  proceeding  in  eminent  domain 
brought  by  the  county  of  Los  Angeles  to  acquire  lands  upon 
which  to  construct  a  hall  of  records.  Interlocutory  decree 
and  final  order  or  judgment  of  condemnation  were  entered 
in  favor  of  plaintiff.  By  the  former  the  court,  besides  find- 
ing the  value  of  the  premises  condemned,  ascertained  and 
adjudged  the  rights  of  the  respective  defendants  in  the  prop- 
erty and  apportioned  among  them  the  sum  decreed  to  repre- 
sent the  value  of  the  property  condemned. 

Separate  appeals  were  taken  by  each  of  the  appellants 
Winans,  Cole,  Anderson  and  Joyce  from  the  final  judgment, 
from  the  interlocutory  judgment,  and  from  the  orders  deny- 
ing their  respective  motions  to  vacate  and  set  aside  certain 
findings,  and  their  motions  for  a  new  trial.  No  objection  is 
made  to  the  value  of  the  property  fixed  by  the  court,  but  its 
apportionment  among  the  various  defendants  is  questioned. 

On  June  27,  1881,  J.  E.  Hollenbeck,  who  was  the  owner 
in  fee  simple  of  all  the  lands  affected  by  this  proceeding. 
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ezecnted  a  deed  conyeying  said  lands  to  Mrs.  Emma  Means 
"for  and  during  the  term  of  her  natural  life  and  upon  her 
death  to  the  heirs  of  her  body";  the  habendum  clause  of 
said  deed  reading:  ''To  have  and  to  hold,  all  and  singular, 
the  said  premises,  together  with  the  appurtenances,  unto  the 
said  party  of  the  second  party,  for  life,  remainder  to  the 
heirs  of  her  body.**  J.  E.  HoUenbeck  died  in  the  year  1885, 
leaving,  as  the  sole  executrix  of  his  will  and  residuary 
devisee  of  his  estate,  his  wife,  Elizabeth  Hollenbeck,  who, 
after  the  regular  distribution  to  her  of  said  premises,  and 
on  the  twenty-eighth  day  of  June,  1887,  made  a  deed  of 
all  her  interest  in  said  lands  to  said  Emma  Means.  At  the 
time  of  the  making  and  delivery  of  the  former  deed  there 
were  living  three  children,  heirs  of  the  body  of  said  Emma 
Means,  to  wit:  Elfie  0.  Means,  Claude  E.  Means  and  J. 
Worthington  Means ;  two  other  children  have  since  been  bom 
to  her,  as  follows:  Fairy  A.  Means  (now  Blee),  about  three 
years  thereafter,  and  Juliet  E.  Means,  bom  in  the  year  1890. 
The  defendants  Chester  Kenneth  Hendricks,  Elizabeth  Bosine 
Hendricks,  James  Bryan  Hendricks,  Merle  Raymond  Hen- 
dricks, Esther  Georgia  Hendricks  and  Clarence  Donald 
Hendricks  are  grandchildren  of  said  Emma  Means  and  chil- 
dren of  the  defendant  Elfie  0.  Hendricks  (formerly  Means) ; 
and  the  defendants  Claude  Edward  Means  and  Dorothy 
Matele  Means  are  also  grandchildren  of  said  Emma  Means, 
being  children  of  said  defendant  Claude  E.  Means. 

The  defendants  who  are  appellants  here  claim  to  have 
succeeded  to  the  title  to  various  portions  of  said  premises, 
together  including  the  entire  property,  by  sales  thereof  made 
in  various  proceedings  to  foreclose  street  assessments,  mechan- 
ics' liens,  etc.,  had  in  the  superior  court  of  Los  Angeles 
county,  and  by  virtue  of  certain  decrees  quieting  their  titles 
80  acquired,  made  by  the  same  court.  The  portions  claimed 
by  the  appellants  are  respectively  designated  as  follows :  That 
of  Winans  as  lot  4;  that  of  Cole  as  lot  5;  and  that  of  Joyce 
as  lot  6,  all  of  the  ** Court  House  Block"  in  the  city  of  Los 
Angeles.  Lot  4  comprises  the  east  half  of  the  condemned 
lands;  lot  5  the  southwest  quarter,  and  lot  6  the  northwest 
quarter  thereof. 

The  trial  court  found,  in  effect,  as  to  each  of  the  said  ap- 
pellants Winans,  Cole  and  T.  F.  Joyce  that  he  had  acquired 
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all  the  right,  estate  and  interest  of  Emma  Means  as  life 
tenant  and  as  successor  to  the  estate  of  J.  E.  Hollenbeck, 
deceased,  and  of  her  children  as  remaindermen  in  and  to 
the  portion  of  the  condemned  property  claimed  hj  said  ap- 
pellant, but  that  he  did  not  acquire  the  rights,  interest  or 
estate  of  the  grandchildren  of  Emma  Means  in  said  premises. 
The  finding  in  this  respect  as  to  the  Hendricks  grandchildren 
and  lot  4  being  as  follows:  "The  defendants  Hendricks, 
children  of  defendant  Elfie  0.  Hendricks,  have  an  interest 
in  said  lot  four  (4)  contingent  upon  the  death  of  their 
mother,  Elfie  0.  Hendricks,  during  the  lifetime  of  the  said 
Mrs.  Emma  Means,  and  also  contingent  upon  their  surviving 
said  Mrs.  Emma  Means;  and  upon  the  happening  of  said 
contingencies  they,  or  the  survivor  or  survivors  of  them,  will 
be  the  owners  of  an  interest  and  estate  in  fee  in  said  lot  four 
by  virtue  of  said  deed  of  J.  E.  Hollenbeck  as  heirs  of  the 
body  of  said  Mrs.  Emma  Means,  the  extent  of  which  cannot 
now  be  determined.''  Similar  findings  were  made  as  to  the 
other  lots,  and  also  as  to  all  the  lots,  in  favor  of  the  other 
grandchildren,  Claude  Edward  Means  and  Dorothy  Matele 
Means,  children  of  Claude  E.  Means.  The  appellant  Ander- 
son 's  interest  is  found  to  be  that  of  mortgagee  of  the  interest 
of  appellant  Cole  in  lot  5. 

The  appellants  attack  these  findings  (other  than  the  last) 
and  the  conclusions  of  law  drawn  therefrom  and  the  direc- 
tions of  the  court  as  to  the  disposition  of  the  funds  in  accord- 
ance therewith,  and  contend:  (1)  That  the  remainder  created 
by  the  deed  of  J.  E.  Hollenbeck  vested  at  once  in  the  children 
of  Emma  Means,  under  the  provisions  of  section  694  of  the 
Civil  Code;  (2)  That  whether  such  remainder  be  regarded 
as  vested  or  contingent,  service  of  process  upon  and  tiie  ap- 
pearance in  the  various  proceedings  by  Mrs.  Means,  her 
children  with  the  guardian  of  the  latter,  by  application  of 
the  principle  of  virtual  representation,  operated  to  bind  the 
interests  of  the  grandchildren  yet  unborn ;  and  (3)  that  cer- 
tain of  the  proceedings  were  in  rem  and  jurisdiction  of  the 
interests  of  the  grandchildren  was  obtained  by  following  the 
statutory  method  of  bringing  the  property  into  court 

The  proceedings  in  which  it  is  claimed  jurisdiction  of  the 
interests  of  the  unborn  grandchildren  was  thus  acquired  so 
as  to  estop  or  bar  them  from  now  claiming  any  interest  in 
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the  sum  found  to  be  the  value  of  the  property  are  as  follows : 
In  support  of  the  titles  of  Cole  and  Winans  (which  may  be 
considered  together),  the  following  judgment-rolls:  (a)  The 
rolls  in  actions  Nos.  14,109  and  10,983  to  foreclose  street 
assessment  liens  against  certain  portions  of  said  property, 
brought  against  Mrs.  Emma  B.  Means,  her  husband  J.  W. 
Means,  the  defendants  named  herein  who  are  children  of 
Emma  B.  Means,  and  W.  E.  Bogers,  who  is  the  lessee  of 
Mrs.  Means,  and  also  of  the  children  under  a  proceeding  in 
equity  (No.  8,616}  by  their  mother  and  guardian  to  obtain 
consent  to  the  execution  of  a  lease  in  their  name;  (b)  that 
in  an  action  to  quiet  title.  No.  18,501,  by  Abbott,  the  suc- 
cessor in  title  of  the  purchasers  at  the  sales  made  pursuant 
to  the  decrees  in  the  above-mentioned  foreclosure  proceed- 
ings, against  Mrs.  Means,  her  husband  and  children ;  (c)  that 
in  an  action,  No.  21,002,  brought  by  Winans  against  Abbott, 
trustee,  etc.,  Mrs.  Means,  husband  and  children,  to  foreclose 
a  mortgage  on  the  portions  of  the  premises  now  claimed  by 
Winans  and  Cole;  (d)  that  in  an  action  to  quiet  title  to 
the  same  premises.  No.  24,146,  by  Gosch,  the  successor  in 
title  to  the  purchaser  (McCoUum)  at  the  commissioner's  sale 
made  in  execution  of  the  decree  in  action  No.  21,002,  against 
four  of  the  Means  children,  J.  Worthington  Means,  Claude 
E.  Means,  Fairy  A.  Means  and  Juliet  E.  Means,  minors; 
(e)  and  that  in  an  action  by  the  same  plaintiff  to  quiet  title 
(No.  28,196)  against  Mrs.  Means,  her  husband  and  five  chil- 
dren. Incidental  to  and  explanatory  of  these  proceedings,  it 
is  also  necessary  to  consider  the  effect  of  the  proceeding  No. 
8,616  above  referred  to,  and  of  probate  proceeding  No.  5,874 ; 
of  the  lease  of  Mrs.  Means  and  children  to  W.  E.  Bogers,  and 
the  deeds,  mortgages  and  other  instruments  through  which 
the  parties  to  these  respective  actions  and  proceedings  ac- 
quired the  rights  upon  which  such  actions  were  based.  These 
are  as  follows:  Sheriff's  deed  in  No.  14,109  to  A.  J.  Mead, 
and  deed  of  latter  to  B.  W.  Abbott;  sheriff's  deed  in  No. 
10,983  to  Stella  M.  Johnson ;  her  deed  to  Charles  A.  Cole  and 
the  deed  of  the  latter  to  B.  W.  Abbott;  a  declaration  of  trust 
by  B.  W.  Abbott  for  the  benefit  of  Emma  Means  and  the 
heirs  of  her  body;  mortgage  of  Abbott,  trustee,  to  Winans; 
a  deed  by  Mrs.  Means  to  Charles  A.  Cole;  deed  by  Mrs. 
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Means  and  her  daughter  Elfie  0.  to  M.  McCollum;  deed  by 
McCoUum  et  ux.  to  C.  H.  Gosch,  and  the  deed  of  Emma  R. 
Means,  Elfie  0.  Means  and  J.  W.  Means  to  C.  H.  Goseh. 

In  support  of  the  contention  of  appellants  Joyce  (T.  P. 
and  S.  A.)  that  the  interests  of  the  grandchildren  in  lot  6 
were  acquired  by  them,  the  following  additional  proceedings 
and  matters  are  relied  upon:  The  judgment-rolls  in  (f)  a 
consolidated  action  to  foreclose  certain  mechanics'  liens  on 
the  building  constructed  by  Rogers,  lessee,  under  the  lease 
above  mentioned.  No.  12,444,  against  Rogers,  Mrs.  Means,  her 
husband  and  children;  and  (g)  in  an  action  to  quiet  title. 
No.  19,205,  brought  by  Horace  Hiller,  who  purchased  the 
property  at  the  sale  under  the  decree  foreclosing  the  mechan- 
ies'  liens,  against  Mrs.  Means,  her  husband  individually  and 
as  guardian  of  the  children,  the  five  children  and  others 
whose  names  are  not  material  here. 

Under  the  code  of  this  state  the  remainder  granted  to  the 
heirs  of  the  body  of  Emma  Means  by  the  deed  of  J.  E.  Hol- 
lenbeck  was  an  interest  which  the  remaindermen  took  by 
purchase,  and  not  by  inheritance  (Civ.  Code,  sec.  779).  It 
was  a  contingent  interest,  since  it  was  future  in  character, 
and  the  person  in  whom,  and  the  time  of  the  happening  of 
the  event  upon  which  it  was  limited  to  take  effect,  were  both 
uncertain  at  the  time  of  its  creation.  These  uncertainties 
both  continued  to  exist  until  after  the  various  proceedings 
were  had  upon  which  appellants  base  their  respective  titles 
(sec.  695).  It  did  not  and  could  not  become  vested  until 
the  death  of  the  life  tenant,  since  she  could  have  no  '* heirs" 
until  her  decease.  In  the  interval  all  of  her  children  might 
die,  leaving  the  entire  estate  to  the  second  generation,  or  the 
grandchildren.  The  interests  of  the  latter  are  not  void  be- 
cause of  the  improbability  of  the  contingency  on  which  they 
are  limited  to  take  effect  (sec.  697).  Neither  can  their  in- 
terests be  regarded  as  mere  possibilities,  such  as  the  ex- 
pectancy of  an  heir  apparent  (sec.  700),  as  they  do  not 
depend  upon  the  law  of  succession  to  determine  whether  or 
not  they  will  take  effect,  and  they  cannot  be  defeated  by  the 
testamentary  or  other  act  of  the  ancestor.  It  is  also  appar- 
ent that  section  694  has  no  application  here.  That  section  is, 
in  effect,  the  enactment  into  a  statute  of  the  rule  laid  down 
in  Fearne  on  Contingent  Remainders  and  Executory  Devises: 
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"The  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  to  become  vacant,  and  not  the  certainty  that 
the  possession  will  become  vacant  before  the  estate  limited 
in  remainder  determines,  universally  distinguishes  a  vested 
remainder  from  one  that  ia  contingent/'  (Butler's  6th  ed., 
p.  216.)  This  declaration  should  be  read  in  connection  with 
the  language  of  Feame  which  immediately  follows  it,  to  wit : 
"In  short,  upon  a  careful  attention  to  this  subject  we  shall 
find,  that  wherever  the  preceding  estate  is  limited,  so  as  to 
determine  on  an  event  which  must  certainly  happen;  and 
the  remainder  is  so  limited  to  a  person  in  esse,  and  ascer- 
tained, that  the  preceding  estate  may,  by  any  means,  deter- 
mine before  the  expiration  of  the  estate  limited  in  remain- 
der, such  remainder  is  vested.  On  the  contrary,  wherever 
the  preceding  estate  is  limited  so  as  to  determine  only  on 
an  event  which  is  uncertain,  and  may  never  happen;  or 
wherever  the  remainder  is  limited  to  a  person  not  in  esse  or 
not  ascertained ;  or  wherever  it  is  limited  so  as  to  require  the 
concurrence  of  some  dubious  uncertain  event,  independent 
of  the  determination  of  the  preceding  estate  and  duration  of 
the  estate  limited  in  remainder,  to  give  it  a  capacity  of  tak- 
ing effect,  then  the  remainder  is  contingent. "     (Page  217.) 

In  WiUiamson  v.  WiUiamson,  57  Ey.  329,  368,  it  was  said 
of  the  rule  distinguishing  a  contingent  from  a  vested  remain- 
der, first  above  quoted  from  Pearne:  "This  principle,  how- 
ever general  and  universal  it  may  be,  has  no  application  in  a 
case  like  this,  where  the  event  which  renders  the  possession 
vacant  also  resolves  the  contingency  upon  which  the  limita- 
tion depends,  and  makes  that  certain  which  was  before  un- 
certain. The  possession  becomes  vacant  by  the  death  of  the 
ancestor,  and  by  the  same  event  the  persons  who  properly 
sustain  the  character  of  'heirs'  are  ascertained  and  rendered 
certain.  This  rule,  therefore,  cannot  operate  as  a  test  in  a 
case  like  this,  where  the  estate  in  remainder  is  given  to  the 
heirs  of  the  same  person  who  is  devisee  for  life.'* 

The  remainder  which  we  are  considering  is  a  future  in* 
terest  which  will  vest  in  those  grandchildren  of  Mrs.  Means 
whose  father  or  mother,  child  of  Mrs.  Means,  fails  to  sur- 
vive the  grandmother,  and  is  an  alternative  contingent  re* 
mainder  under  section  696  of  the  Civil  Code.  In  some  of 
its  eharacteristiGS  it  resembles  the  "contingent  remainder, 
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or  alternative  remainder  in  fee,  with  a  double  aspect,"  of  the 
common  law.  Such  estates  usually  arose  where  a  remainder 
was  limited  to  the  issue  of  some  person  named  and,  upon 
failure  of  such  issue  before  the  death  of  the  life  tenant,  to 
some  other  person  in  the  alternative.  Of  the  estates  so  cre- 
ated it  is  said  they  are  both  contingent  fees  limited  merely 
as  substitutes  or  alternatives  one  for  the  other,  and  not  to 
interfere,  but  so  that  only  one  shall  take  effect;  for  instance, 
the  fee  of  the  grandchild  in  the  case  at  bar  being  substituted  in 
place  of  the  fee  of  its  father  or  mother  if  the  latter  should 
fail  of  effect  by  the  grandmother  surviving  such  father  or 
mother.  (Pingrey  on  Real  Property,  sec.  1008.)  The  one 
remainder  is  a  substitute  for,  and  not  subsequent  to,  the 
other.  Neither  is,  by  its  terms,  to  wait  until  the  other  shall 
have  once  taken  effect  and  afterward  been  determined. 
(Washburn  on  Real  Property,  6th  ed.,  sec.  1575;  Tiedeman 
on  Real  Property,  sec.  415;  Feame  on  Contingent  Remain- 
ders, 373;  WaddeU  v.  Rattew,  5  Rawle,  234.)  They  are  not 
remainders  expectant,  the  one  to  take  effect  after  the  other, 
but  are  contemporary.  {Luddington  v.  Kime,  1  Ld.  Raym. 
203,  [91  Eng.  Reprint,  1035].)  The  taking  by  the  unborn 
remainderman  is  not  a  contingency  dependent  upon  a  con- 
tingency, but  the  same  contingency  which  may  happen  sev- 
eral ways.  {Phinket  v.  Holmes,  T.  Raym.  28,  [83  Eng.  Re- 
print, 17].) 

The  conclusion  that  the  interests  in  remainder  of  the  de- 
fendant grandchildren  were  and  are  contingent  instead  of 
vested  does  not  preclude  the  application  to  them  of  the  prin- 
ciple of  virtual  representation,  if  the  proceedings  in  which 
such  representation  was  exercised  were  such  as  to  otherwise 
justify  it.  The  rule  as  to  virtual  representation  is  stated 
broadly  by  the  supreme  court  of  the  United  States  in  Miller 
V.  Texas  dt  Pacific  B.  R.  Co,,  132  U.  S.  672,  [10  Sup.  Ct 
Rep.  206],  by  recognizing  the  holding  of  Lord  Redesdale  in 
Oiffard  v.  Hort,  1  Schoale  &  L.  386,  as  follows:  ** Where  all 
the  parties  are  brought  before  the  court  that  can  be  brought 
before  it,  and  the  court  acts  on  the  property  according  to 
the  rights  that  appear,  without  fraud,  its  decision  must  of 
necessity  be  final  and  conclusive.  It  has  been  repeatedly 
determined  that  if  there  be  tenant  for  life,  remainder  to  his 
first  son  in  tail,  remainder  over,  and  he  is  brought  before 
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the  court  before  he  has  issue,  the  contingent  remaindermen 
are  barred.  Courts  of  equity  have  determined  on  grounds  of 
high  expediency  that  it  is  sufficient  to  bring  before  the  court 
the  first  tenant  in  tail  in  being,  and  if  there  be  no  tenant  in 
tail  in  being,  the  first  person  entitled  to  the  inheritance,  and 
if  no  such  person,  then  the  tenant  for  life."  So,  also,  the 
New  York  court  in  Kent  v.  Church  of  8t.  Michael,  136  N.  T. 
10,  [32  Am.  St  Bep.  693,  32  N.  E.  704],  uses  the  following 
language:  "Where  an  estate  is  vested  in  persons  living,  sub- 
ject only  to  the  contingency  that  persons  may  be  bom  who 
will  have  an  interest  therein,  the  living  owners  of  the  estate 
for  all  purposes  of  any  litigation  in  reference  thereto,  and 
affecting  the  jurisdiction  of  the  courts  to  deal  with  the  same, 
represent  the  whole  estate,  and  stand,  not  only  for  them- 
selves, but  also  for  the  persons  unborn.  This  is  a  rule  of 
convenience,  and  almost  of  necessity.  The  rights  of  persons 
unborn  are  sufficiently  cared  for  if,  when  the  estate  shall  be 
sold  under  a  regular  and  valid  judgment,  its  proceeds  take 
its  place  and  are  secured  in  some  way  for  such  persons." 
The  rule  is  declared  in  Story's  Equity  Pleadings,  section  144, 
and  its  limitations  considered  in  the  sections  following.  (See, 
also,  Finch  v.  Finch,  2  Ves.  Sr.  491,  [28  Eng.  Reprint,  316] ; 
Beynoldson  v.  Perkins,  Amb.  564,  [27  Eng.  Reprint,  362] ; 
Cockbum  V.  Thompson,  16  Yes.  Jr.  321,  [33  Eng.  Reprint, 
1007] ;  Harrison  v.  Wallton,  95  Va.  721,  [64  Am.  St.  Rep. 
830,  30  S.  E.  372,  41  L.  R.  A.  703] ;  Hole  v.  E<Ae,  146  lU. 
227,  [33  N.  E.  858,  867] ;  McCampbell  v.  Mason,  151  lU. 
500,  [38  N.  E.  675] ;  Miller  v.  Foster,  76  Tex.  479,  [13  S. 
W.  531] ;  Hermann  v.  Parsons,  117  Ky.  239,  [78  S.  W.  125] ; 
Dunham  v.  Doremus,  55  N.  J.  Eq.  511,  [37  Atl.  62] ;  Oavin 
V.  Curtin,  171  111.  640,  [49  N.  E.  523] ;  Loring  v.  Hildreth, 
170  Mass.  328,  [64  Am.  St.  Rep.  301,  49  N.  E.  652].) 

The  rule  and  its  reason  are  declared  in  Sweet  v.  Parker, 
22  N.  J.  Eq.  455,  as  follows:  ''Many  exceptions  exist  to  the 
general  rule  that  in  equity  all  must  be  parties  who  have  an 
interest  in  the  object  of  the  suit.  The  reason  or  principle  o£ 
such  exceptions  is  stated  as  follows  in  Calvert  on  Parties,  sec- 
tion 2,  page  20:  'If  they  are  required  to  be  parties  merely  as 
the  owners  and  protectors  of  a  certain  interest,  then  the  pro- 
ceedings may  take  place  with  an  equal  prospect  of  justice  if 
that  interest  receives  an  effective  protection  from  others.    It 
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is  the  interest  which  the  court  is  considering,  and  the  owner 
merely  as  the  guardian  of  that  interest;  if,  then,  some  other 
persons  are  present,  who,  with  reference  to  that  interest,  are 
equally  certain  to  bring  forward  the  entire  merits  of  the 
question,  the  object  is  satisfied  for  which  the  presence  of  the 
actual  owner  would  be  so  required,  and  the  court  may,  with- 
out putting  any  right  in  jeopardy,  take  its  usual  course  and 
make  a  complete  decree.'  "  The  rule  is  made  applicable  to 
representation  of  persons  living,  as  well  as  those  unborn,  as 
in  the  case  of  an  association  whose  members  are  numerous. 
(Cockbum  v.  Thompson,  16  Ves.  Jr.  321,  326,  [33  Eng.  Re- 
print, 1007].)  This  principle  is  carried  into  our  statutes  by 
the  provisions  of  section  388  of  the  Code  of  Civil  Procedure, 
where  the  joint  property  of  all  may  be  bound  by  serving  the 
summons  upon  one  or  more  of  a  larger  number  of  associates. 
Other  statutory  proceedings  based  thereon  might  be  named. 
The  doctrine  is  said  by  some  of  the  cases  to  be  applied  only 
where  the  law  regards  the  interest  of  the  representative  so 
identical  with  that  of  the  person  represented  that  motives 
of  self-interest  will  induce  the  person  acting  as  the  repre- 
sentative to  defend  the  property  as  his  own.  Other  cases 
following  the  suggestion  in  Calvert  on  Parties  urge  in  sup- 
port of  the  rule  the  motives  of  affection  where  the  repre- 
sentative of  the  unborn  child  is  its  parent;  all,  however, 
holding  that  all  persons  in  being  capable  of  appearing  who 
are  interested  must  be  brought  into  court.  The  protection 
of  a  person  whose  property  is  brought  into  court  by  such 
representation  is  to  be  found  in  his  right  to  attack  the  de- 
cree on  the  ground  of  fraud  or  collusion  in  its  procurement. 
In  the  absence  of  such  attack,  the  decree  is  final  and  con- 
clusive as  to  the  status  of  the  property.  {Baylor  v.  Dejar- 
nette,  13  Gratt.  152 ;  Faulkner  v.  Davis,  18  Gratt.  651,  690, 
[98  Am,  Dec.  698].)  These  two  cases  have  been  more  re- 
cently approved  in  the  case  of  Harrison  v.  Wdlton,  95  Va. 
721,  [64  Am.  St.  Rep.  830,  30  S.  E.  372],  (See,  also,  Rug- 
gles  V.  Tyson,  104  Wis.  500,  [79  N.  W.  766,  81  N.  W.  367] ; 
May  all  v.  May  all,  63  Minn.  511,  [65  N.  W.  942] ;  Mathews 
V.  Lightner,  85  Minn.  333,  [89  Am.  St.  Rep.  558,  88  N.  W. 
992] ;  Gray  v.  Smith,  76  Fed.  525,  532;  Amdt  v,  Griggs,  134 
U.  S.  321,  [10  Sup.  Ct.  Rep.  557].) 
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The  application  of  the  principle  as  here  contended  for  is 
not  a  common  one,  and  no  decision  hj  a  court  of  this  state 
so  applying  it  has  been  called  to  our  attention.  The  con- 
venient use,  which  it  served  in  extricating  involved  real  es- 
tate titles  at  common  law  and  in  common-law  jurisdiction, 
does  not  appeal  with  equal  force  to  conditions  existing  un- 
der the  code,  although  it  is  true,  as  said  by  some  of  the  cases, 
that  it  is  in  accord  with  the  trend  of  modem  law  toward 
making  real  property  as  readily  transferable  as  is  consistent 
with  fair  dealing  and  protection  against  fraud.  That  it  tends 
to  furnish  some  certain  and  convenient  method  of  determin- 
ing all  unsettled  questions  respecting  such  titles,  and  that 
the  well-being  of  every  community  requires  the  latter 
{Amdt  V.  Griggs,  134  U.  8.  321,  [10  Sup.  Ct.  Rep.  557]), 
is  not  alone  sufficient  to  justify  its  indiscriminate  adoption. 
So  well  have  these  matters  been  covered  by  statute  that  its 
application  has  become  not  only  unusual,  but  generally  un- 
necessary. 

The  better  reasoned  of  the  later  cases  hold  that  it  can  be 
relied  upon  in  support  of  a  judgment  only  as  a  matter  of 
necessity  and  never  merely  as  a  matter  of  convenience.  The 
form  of  the  action  is  not  controlling,  but  is,  of  course,  to  be 
considered  in  connection  with  the  circumstances  of  the  case. 
The  necessity  for  relying  upon  some  such  principle  to  ac- 
quire jurisdiction  of  the  interest  in  real  property  of  persons 
unborn  is  apparent,  ''where  the  estate  is  sold  under  a  regu- 
lar and  valid  judgment,  and  the  proceeds  of  sale  take  its 
place  and  are  secured  in  some  way  for  such  persons''  (KerU 
V.  Church  of  St.  Michael,  136  N.  Y.  10,  [32  Am.  St.  Eep.  693, 
32  N.  E.  704] ),  since  this  includes  the  caring  for  and  preserv- 
ing of  the  rights  of  the  persons  so  represented;  it  is  also 
readily  apparent  where  the  purpose  of  the  suit  in  which  such 
persons  are  said  to  be  so  represented  is  for  the  administra- 
tion of  a  trust  estate  by  a  court  of  equity  so  as  to  protect 
the  interests  of  the  unborn,  as  well  as  those  who  are  in  be- 
ing, against  the  danger  of  destruction  by  tax  and  other  liens 
which  affect  the  entire  title  (Buggies  v.  Tyson,  104  Wis. 
500,  [79  N.  W.  766,  81  N.  W.  367]);  or  in  a  case  such  as 
the  one  at  bar  where  the  property  is  necessary  for  a  public 
use  and  the  court  can  by  decree  protect  the  interests  of  the 
party  said  to  be  so  represented.    So  where  a  trust  is  created 
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without  a  power  of  sale  and  it  is  necessary  for  the  preserva^ 
tion  of  the  trust  estate  that  it  be  sold,  this  principle  is  prop- 
erly invoked  to  acquire  jurisdiction  of  the  persons  not  in 
being.  {Mayall  v.  Mayall,  63  Minn.  511,  [65  N.  W.  942].) 
It  is  more  difficult,  however,  to  follow  the  reasoning  under- 
lying these  decisions  into  those  cases  in  which  it  has  been  held 
that,  where  a  mortgagor  after  making  the  mortgage  conveys 
the  mortgaged  property  upon  such  conditions  as  to  create 
an  interest  therein  in  unborn  persons,  a  foreclosure  suit 
brought  by  the  mortgagee  against  all  interested  persons  living, 
or  all  the  parties  that  could  be  brought  before  the  court,  en- 
ables a  court  of  equity  to  enter  a  decree  barring  the  equity 
of  redemption  of  the  persons  not  in  esse.  {Sweet  v.  Parker, 
22  N.  J.  Eq.  455 ;  Nodine  v.  Greenfield,  7  Paige,  544,  [34  Am. 
Dec.  363].)  In  these  cases,  however,  the  interest  of  the  un- 
born person,  who  is  so  represented,  ia  such  only  as  his  grantor 
had  in  the  properly  at  the  time  the  deed  was  made,  that  is, 
whatever  would  be  left  after  the  debt  secured  by  the  mort- 
gage had  been  paid.  So,  also,  in  cases  in  which  the  judgment 
has  been  adverse,  thus  absorbing  the  entire  estate  of  both 
the  living  and  those  not  in  esse,  it  is  not  easy,  at  first  sight, 
to  see  how  it  can  be  said  that  anything  is  being  done  to  pre- 
serve cr  protect  the  interest  of  the  unborn.  In  such  cases, 
as  in  those  first  mentioned,  the  living  remainderman  is  called 
upon  to  protect  such  an  estate  as  he  and  the  other  party  has, 
and  if  the  result  of  the  decree  of  the  court  be  to  declare  there 
is  no  estate,  or  that  such  as  there  is  should  be  applied  to  the 
payment  of  the  liens  which  exist  against  it,  the  representative 
has  done  all  that  the  represented  could  have  done  had  he 
been  present.  If  the  sole  purpose  of  the  appearance  of  a 
living  remainderman  in  an  action  were  to  secure  some  ad- 
vantage to  himself,  or  merely  to  serve  the  convenience  of  the 
party  whose  title  was  being  quieted  against  the  unborn  re- 
maindermen, virtual  representation  could  not  be  presumed 
to  exist,  and  any  judgment  obtained  by  virtue  of  such  pre- 
tended representation  could  be  set  aside  on  the  ground  of 
fraud  or  collusion  when  the  unborn  remainderman  became 
capable  of  suing  in  his  own  right.  Where,  however,  he  has 
the  same  interests  to  preserve  in  the  property  that  the  un- 
born person  would  have  if  he  were  present,  and  his  acts  in 
connection  therewith  are  such  that,  from  the  advantage  to 
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fhe  person  not  in  esse,  it  can  be  assumed  the  latter  will  adopt 
them,  the  acts  of  the  living  remainderman  in  protecting  the 
property  against  attack  may  be  said  to  come  within  the  rea- 
son of  the  rule.  The  interests  of  representative  and  repre- 
sented  must,  however,  be  so  identical  that  the  motive  and 
inducement  to  protect  and  preserve  may  be  assumed  to  be 
the  same  in  each. 

Considering  the  effect  of  this  doctrine  upon  the  various 
judgment-roUs  and  documents  hereinabove  mentioned,  we  are 
of  opinion  that  the  proceedings  under  the  street  improvement 
act  of  1885,  as  the  statute  read  at  the  time  when  the  fore- 
closures in  actions  Nos.  10,983  and  14,109  were  decreed,  were 
intended  to  subject  to  the  lien  created  by  the  law  the  en- 
tire title  of  the  property  affected  thereby.    As  was  said  in 
QOUs  V.  Cleveland,  87  Cal.  217,  [25  Pac.  851] :  ''Thus  it 
appears  that  the  expense  of  the  improvement  is  a  charge  upon 
the  property  benefited,  and  not  a  charge  against  the  owner 
personally,  in  furtherance  of  this  end,  the  identity  of  the  lot 
assessed,  and  not  the  person  who  may  be  the  owner,  is  made 
the  essential  requirement  of  the  statute;  the  first  must  be 
specifically  described,  while  the  latter  may  be  designated  as 
'unknown,'  as  in  the  present  case.    Nowhere  in  the  statute 
does  any  intention  appear  to  charge  the  owner  personally.'' 
But  section  12  of  the  act  also  provides  that  the  contractor 
may  sue  "the  owner  of  the  land,  lots  or  portions  of  lots"; 
that  the  suit  must  be  brought  in  the  superior  court  within 
whose  jurisdiction  the  work  was  done,  service  in  such  actions 
to  be  had  in  such  manner  as  is  prescribed  in  the  codes  and 
laws  of  this  state;  and  that,  "The  court  in  which  said  suit 
shall  be  commenced  shall  have  power  to  adjudge  and  decree 
a  lien  against  the  premises  assessed,  and  to  order  such  prem- 
ises to  be  sold  on  execution,  as  in  other  cases  of  the  sale  of 
real  estate  by  the  process  of  said  courts."     (Stats.  1889,  p. 
168.)    It  was  also  said  in  Page  v.  Chase,  145  Cal.  578,  583,  [79 
Pac.  278] :  "In  this  state  the  legislature  has  authorized  its 
enforcement  by  means  of  a  suit  in  equity  against  the  'owner' 
of  the  land;  and  in  section  16  of  the  Street  Improvement 
Act  (Stats.  1885,  p.  159),  the  'owner'  is  defined  to  be,  for 
the  purposes  of  that  act,  'the  person  owning  the  fee,  or  in 
whom  appears  the  legal  title  to  the  land  by  deeds  duly  re- 
corded in  the  county  recorder's  office  of  the  county/    There 
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is  no  provision  that  the  land  shall  be  made  the  defendant 
in  such  action,  or  that  service  of  process  shall  be  made  upon 
it.  .  .  .  It  would  not  be  contended  that  (because  the  assess- 
ment was  made  to  an  unknown  owner),  the  contractor  could 
select  any  person  he  might  choose  as  the  defendant  in  his 
action  and  bind  the  land  by  the  judgment  therein,  as  against 
its  actual  owner,  as  defined  in  section  16."  The  quotation 
from  section  16  by  the  court  in  this  opinion  was  no  doubt 
sufficient  for  the  purposes  of  that  case,  but  it  omits  a  por- 
tion of  the  definition  important  here,  that  is,  the  provision 
which  makes  the  executor  administrator  or  guardian  of  the 
*' owner,"  and  persons  in  possession  under  claim,  or  exer- 
cising acts  of  ownership  over  the  same  also  ''owners"  for 
the  purpose  of  the  law.  The  statute  itself  thus  recognizes  a 
constructive  or  virtual  representation  as  sufficient  to  give  the 
court  jurisdiction  of  the  property  in  the  equitable  action  to 
foreclose  the  lien  provided  for,  even  though  the  proceeding 
be  held  not  to  be  one  in  rem,  for  the  reason  that  the  res  is 
not  made  a  defendant. 

If  the  view  expressed  in  Page  v.  Chase,  145  Cal.  578,  583, 
[79  Pac.  278],  that  a  judgment  for  the  sale  of  the  property 
in  such  a  proceeding  will  not  bind  the  entire  world,  or  affect 
the  interests  in  the  property  of  any  owner  not  made  a  party 
defendant  to  the  action,  be  accepted,  this  does  not  prevent 
the  application  of  the  rule  of  virtual  representation.  If  the 
proceeding  were  strictly  in  rem,  there  would  be  no  necessity 
to  invoke  any  principle  of  representation  except  the  one  that 
the  property  in  court  represents  all  its  owners  and  claim- 
ants. It  is  not  necessary  that  a  suit  in  equity  be  strictly 
in  rem  to  subject  the  entire  property  to  the  payment  of  the 
debt.  All  interests  in  the  property  are  constructively  or 
virtually  before  the  court  when  the  service  is  made  in  ac- 
cordance with  the  statute,  whether  this  be  upon  the  person  or 
the  thing.  A  decree  in  equity  may  be  made  effective  as  to 
all  persons  interested  in  the  property  to  the  value  thereof  in 
the  same  manner  that  the  law  makes  a  judgment  against 
an  estate  a  judgment  in  personam  against  the  administrator, 
which  is  enforceable  only  to  the  extent  or  value  of  the  estate 
held  by  him.  Decrees  in  equity  are  frequently  made  effec- 
tive in  this  way  and  the  property  is  as  effectually  bound  as 
if  it  were  attached  or  seized  or  made  the  defendant  in  the 
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action.  {Richards  ▼.  Blatsdell,  12  Cal.  App.  101,  [106  Pac. 
732] ;  Stacy  v.  Thrasher,  6  How.  44,  61 ;  Heidritter  v.  OiU 
Cloth  Co.,  112  U.  S.  294,  [5  Sup.  Ct  Kep.  135].; 

The  acquiring  of  jurisdiction  of  the  interests  of  the  grand- 
children hy  these  proceedings  did  not  effectually  vest  these 
interests  in  the  purchasers  at  the  sales  made  under  the  re- 
spective  decrees,  because  of  the  respective  agreements  made  by 
them  with  Mrs.  Means  and  with  each  other,  and  which  be- 
came merged  in  and  were  succeeded  by  the  declaration  of 
trust  by  B.  W.  Abbott  for  the  benefit  of  Emma  B.  Means 
and  the  heirs  of  her  body.  None  of  the  subsequent  proceed- 
ings or  steps  taken  released  the  successors  in  title  of  Abbott 
frmn  the  trust  obligation  to  hold  for  the  benefit  of  the  un- 
born remaindermen.  The  action  to  quiet  title  by  Abbott 
(No.  18,501)  resulted  in  the  making  of  the  declaration  of 
trust  by  him  for  the  benefit  of  Mrs.  Means  and  ''the  heirs  of 
her  body."  The  mortgage  of  Abbott  to  Winans  was  ex- 
ecuted by  the  former  under  and  by  virtue  of  a  contract  with 
Mrs.  Means  and  was  to  secure  obligations  primarily  imposed 
upon  her  as  life  tenant  of  the  property.  The  most  favorable 
view  for  appellants  that  can  be  taken  of  this  transaction  is 
that  the  amount  named  in  the  mortgage  was  the  sum  found 
necessary  to  prevent  the  sale  of  the  entire  property  under 
the  street  foreclosure  proceedings,  and,  the  transaction  being 
for  the  preservation  of  their  estate,  the  interests  of  the  un- 
born remaindermen  were  bound  by  the  decree  in  the  action 
(No.  21,002)  to  foreclose  the  mortgage.  While  of  opinion 
that  the  case  before  us  is  to  be  distinguished  from  those  cited 
by  appellants  in  this  connection  {Sweet  v.  Parker,  22  N.  J. 
Eq.  455;  Nodine  v.  Greenfield,  7  Paige,  544,  [34  Am.  Dec. 
363],  and  English  cases),  we  regard  this  as  unnecessary,  be- 
cause, as  in  the  case  of  the  street  assessments,  the  purchaser 
at  the  sale  (M.  McCollum)  entered  into  an  agreement  whereby 
he  became  only  the  legal  holder  of  the  title  with  the  equita- 
ble rights  of  the  remaindermen  in  the  property  fully  acknowl- 
edged. He,  like  the  previous  purchasers  of  the  property, 
was  bound  to  know  that  he  was  dealing  with  the  life  tenant, 
who  might  be  protecting  her  own  holding  at  the  expense  of 
the  remaindermen,  and  yet  whose  efforts  to  protect  the  prop- 
erty, and  all  agreements  made  by  her  having  this  effect,  must 
redound  to  the  advantage  of  the  remaindermen. 
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In  the  first  action  to  quiet  title  by  Gosch  (No.  24,146),  Mrs. 
Means  and  her  daughter  Elfie  0.  Means  were  not  made  par- 
ties defendant,  they  having  prior  to  that  time  conveyed  the 
property  to  McColIum  by  a  grant  deed,  and  Gosch  having 
succeeded  to  McCollum's  interests  therein.  So  also,  as  above 
stated,  subsequent  to  the  conveyance  by  McCollum  to  Gosch 
and  prior  to  the  commencement  of  the  second  action  to  quiet 
title  (No.  28,196),  Mrs.  Means,  her  husband  and  her  daugh- 
ter made  a  quitclaim  deed  of  said  premises  to  Gosch.  By  the 
making  of  the  grant  deed  the  interests  of  Mrs.  Means  and 
her  daughter  Elfie  became  hostile  to  that  of  the  other  ''heirs 
of  her  body."  Their  legal  obligation  to  protect  the  title  of 
their  grantee  rendered  them  incompetent  to  represent  the 
others  in  the  manner  in  which  they  had  theretofore  done.  It 
could  no  longer  be  said  that  there  was  an  identity  of  interest 
and  motive  between  them  and  the  other  contingent  remain- 
dermen. Their  appearance  no  longer  operated  to  give  juris- 
diction of  the  others  to  the  court.  The  plaintiff  had  suc- 
ceeded to  the  interests  of  Mrs.  Means  and  her  daughter  in 
the  property,  and  being  himself  hostile  he  could  not  appear 
for  the  contingent  remaindermen,  although  he  had  acquired 
the  interests  of  one  of  them.  The  first  action  being  by  the 
vendee  of  the  life  tenant  for  the  purpose  of  destroying  the 
remainder,  and  the  second  by  the  successor  of  the  life  tenant 
and  one  of  the  contingent  remaindermen  for  the  same  pur- 
pose, the  doctrine  of  virtual  representation  could  not  be  ap- 
plied. It  is  apparent,  then,  that  in  neither  of  these  actions 
was  jurisdiction  of  the  grandchildren  acquired  upon  this 
theory.  The  special  reasons  stated  distinguish  this  case  from 
those  cited  bearing  upon  the  application  of  the  doctrine  to 
actions  to  quiet  title. 

Without  applying  the  principle  of  virtual  representation, 
we  know  of  no  theory  upon  which  the  court  can  be  said  to 
have  acquired  jurisdiction  of  the  interests  of  the  grandchil- 
dren, who  were  not  parties  thereto,  in  these  actions  to  quiet 
title.  The  proceeding  authorized  by  section  788  of  the  Code 
of  Civil  Procedure  may  be  broader  in  some  respects  than  the 
suit  in  equity  called  by  the  same  name,  but  it  does  not  au- 
thorize the  adjudication  of  the  right,  claim,  interest,  or  title 
of  anyone  not  before  the  court.  In  terms  it  says:  ''An  ac- 
tion may  be  brought  by  any  person  against  another  who  dainui 
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an  estate  or  interest  in  real  property,  adverse  to  him,  for 
the  purpose  of  determining  such  adverse  claim/'  etc.  Where 
the  service  of  summons  is  made  constructively  under  the  code, 
the  proceeding  becomes  to  a  certain  extent  one  in  rem,  but 
the  decree  entered  in  such  a  case  cannot  adjudge  the  rights 
of  any  person  not  included  in  the  constructive  service,  any 
more  than  it  can  do  so  where  the  persons  named  in  the  sum- 
mons have  been  personally  served  within  the  state.  In  case 
of  either  personal  or  constructive  service,  only  the  interests 
of  the  persons  served  and  of  those  whom  they  expressly  or 
virtually  represent  are  affected  by  the  decree.  The  only  pro- 
ceeding purely  in  rem  given  by  the  statutes  of  this  state  for 
the  determination  of  the  rights  in  real  property  of  persons 
whose  interests  are  unknown,  to  which  our  attention  has  been 
called,  is  that  provided  by  sections  749,  750  and  751  of  the 
Code  of  Civil  Procedure. 

An  examination  of  proceeding  No.  8616,  relied  upon  by  ap- 
pellant Joyce,  is  important  on  this  appeal  only  for  the  pur- 
pose of  determining  whether  the  interests  of  the  unborn 
contingent  remaindermen  were  so  connected  with  the  lease 
of  Sogers  as  to  be  affected  by  the  judgment  foreclosing  the 
mechanic's  lien  in  suit  No.  12,444.  The  duty  of  paying  the 
taxes  and  street  assessments  (actions  Nos.  10,983  and  14,109 
above),  by  reason  of  the  nonpayment  of  which  the  property 
was  about  to  be  lost,  rested  primarily  upon  the  life  tenant, 
Mrs.  Means.  She  was  entitied  to  the  possession  and  might 
lease  the  property  at  her  pleasure  for  any  term,  subject  only 
to  the  limitations  of  her  own  estate,  but  there  were  no  grounds 
ui>on  which  she  could  ask  a  court  of  equity  to  preserve  her 
estate  at  the  expense  of  that  of  tiie  remaindermen.  So  far 
as  she  was  concerned,  this  was  the  only  purpose  served  by  pro- 
ceeding No.  8616.  As  the  application  of  Mrs.  Emma  Means,  life 
tenant,  it  failed  to  set  forth  any  cause  for  relief,  and  in  her 
capacity  of  mother  Mrs.  Means  was  not  authorized  to  sue,  as 
her  husband  J.  W.  Means  was  the  regularly  appointed  gen- 
eral guardian  of  the  children  who  were  living.  The  husband 
was  the  appointee  of  the  probate  court  (No.  5874),  and  if 
the  authority  or  consent  of  any  court  were  necessary  in  or- 
der that  he  might  make  a  lease  of  his  wards'  property,  appli- 
cation should  have  been  made  to  the  court  to  which  he  owed 
his  appointment.    He  could  not  go  into  a  court  of  equity 
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and  procure  this  authority.  No  power  is  given  to  the  guard- 
ian to  subject  an  interest  in  the  real  estate  of  his  ward  to 
the  maintenance  or  support  of  the  latter  (Code  Civ.  Proc, 
sees.  1768,  1770),  or  to  change  the  form  of  such  an  invest- 
ment (sec.  1792)  without  an  order  of  court.  There  was  no 
special  procedure  for  this  purpose  provided  by  the  code  at 
the  time  application  No.  8616  was  made  to  the  superior  court ; 
nevertheless,  we  are  of  opinion  that  proceeding  No.  8616  did 
not  affect  the  interests  of  the  minors  because  not  addressed 
to  the  probate  side  of  the  court  in  No.  5874.  That  the  guard- 
ian cannot  bind  the  property  of  his  ward  by  a  contract  with- 
out an  order  of  court  is  well  settled  in  this  state.  {Chiy  v. 
Du  Uprey,  16  Cal.  195,  [76  Am.  Dec.  518] ;  Morse  v.  Hinck- 
ley,  124  Cal.  154,  [56  Pac.  896].)  As  he  cannot  make  such 
a  contract,  so  an  attempt  on  his  part  to  do  this  cannot  re- 
sult in  giving  to  the  party  with  whom  he  has  contracted  the 
right  to  a  lien  for  labor  done  or  materials  furnished  under 
the  contract.  (Fish  v.  McCarthy,  96  Cal.  484,  [31  Am.  St 
Rep.  237,  31  Pac.  529] ;  San  Francisco  Paving  Co.  v.  Fair^ 
field,  134  Cal.  220,  224,  [66  Pac.  255].)  If  the  guardian 
could  not  by  his  direct  act  impose  a  lien  upon  the  interests 
of  his  ward,  it  could  not  be  done  indirectly  by  the  lessee  of 
the  life  tenant.  If  the  question  whether  the  minor  children 
of  Mrs.  Means  were  required  to  give  the  notice  provided  by 
section  1192,  or  have  the  lien  foreclosed  in  action  No.  12,444 
imposed  upon  their  interests  in  the  property,  had  to  be  here 
decided,  we  should  be  inclined  to  accept  the  view  that  they 
were  not.  (James  on  Mechanics*  Liens,  sec.  105,  p.  114.) 
The  attack  upon  the  sufficiency  of  the  judgment  in  that  ac- 
tion, however,  is  a  collateral  one,  and  it  appears  from  the 
findings  therein  that  the  court  found  that  these  minors  were 
the  owners  of  the  property  and  **that  all  of  the  material 
furnished  and  labor  performed  by  any  or  all  of  the  plaintiffs 
was  furnished  and  performed  with  the  knowledge  and  con- 
sent of  the  owners  of  the  real  estate  described  in  the  com- 
plaints.'* The  guardianship  of  the  father  is  also  found,  and 
in  support  of  the  judgment  we  are  bound  to  presume  this 
finding  of  knowledge  and  consent  meant  such  consent  as 
would  sustain  the  decree.  The  complaint  sufficiently  allesres 
such  ownership  and  consent,  and  the  authority  of  the  guard- 
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ian  to  consent,  to  sustain  the  findings  mentioned.  {Collim  T. 
O'Laverty,  136  Cal.  31,  [68  Pac.  327].) 

The  language  of  the  judgment,  however,  does  not  compre- 
hend by  name  or  description  among  those  whose  claims  to  the 
property  and  equity  of  redemption  are  barred  and  foreclosed 
any  of  the  grandchildren  contingent  remaindermen.  Neither 
do  we  think,  under  the  principle  of  virtual  representation 
hereinabove  applied  in  the  proceedings  to  foreclose  street  as- 
sessment liens,  they  were  brought  within  the  jurisdiction  of 
the  court  in  proceeding  No.  12,444.  It  does  not  appear  upon 
the  face  of  the  judgment-roll  in  that  action  that  the  inter- 
ests of  the  persons  appearing  and  contesting  the  lien  were 
identical  with  that  of  the  unborn  remaindermen.  Indeed,  it 
appears  from  the  findings  in  the  case,  including  those  last 
above  considered,  that  the  liens  foreclosed  were  created  by 
the  act  of  the  lessee  of  the  life  tenant  under  a  contract  with 
her,  and  that  her  interest  alone  was  chargeable.  The  minors 
who  were  before  the  court  were  not  held  bound  because  they 
were  owners  who  failed  to  give  the  notice  under  section  1192, 
but  because  of  their  consent  to  the  judgment  against  them. 
They  could  not  bind  the  grandchildren  in  this  way.  Accept- 
ing the  rule  laid  down  in  the  decision  of  Justice  Alatthews 
of  the  United  States  supreme  court  in  Heidritter  v.  Elizabeth 
OiUCloth  Co.,  122  U.  S.  294,  301,  [5  Sup.  Ct.  Rep.  135],  that 
the  proceeding  to  foreclose  a  mechanic's  lien  is  "in  its  essen- 
tial nature"  in  rem,  we  find  nothing  therein  to  warrant  us 
in  holding  that  any  transfer  of  the  title  of  the  unborn  re- 
maindermen was  made  to  Hiller  by  virtue  of  the  deed  to 
him  as  purchaser  at  the  sale  made  in  execution  of  the  judg- 
ment. This  was  not  a  proceeding  whereby  the  property  alone 
is  made  defendant  in  the  action  and  the  world  foreclosed. 
The  owner  must  be  made  a  party  to  such  an  action  if  his 
property  is  to  be  made  chargeable  with  the  claim  for  which 
the  lien  is  given. 

When  action  No.  19,205  to  quiet  title  was  brought  by  Hiller 
against  Mrs.  Means,  her  husband  and  children,  and  others, 
he  had  already  acquired  the  interests  of  Mrs.  Means  and  her 
children  in  the  property  the  title  of  which  he  sought  to  quiet, 
and  these  persons  could  not  be  brought  into  court  solely  to 
represent  the  interests  of  the  grandchildren.  The  issue  raised 
by  the  answer  of  the  children  who  appeared  in  the  action 
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related  to  a  charge  of  fraud  upon  the  part  of  their  father 
and  mother  in  consenting  to  the  former  judgment  (No. 
12,444)  on  their  behalf,  but  upon  this  issue  the  court  found 
against  them.  This  was  not  an  issue  affecting  the  interests 
of  the  grandchildren,  and  it  cannot  be  said  that  the  living 
remaindermen  represented  the  interests  of  the  unborn  in  pre- 
senting the  matter. 

The  daim  of  title  of  S.  A.  Joyce  to  lot  6,  the  same  prop- 
erty claimed  by  T.  F.  Joyce,  is  based  upon  a  sale  pursuant 
to  the  foreclosure  of  a  street  sewer  assessment  and  a  deed  to 
her  from  the  board  of  public  works  of  the  city  of  Los  An- 
geles, dated  July  1,  1908.  This  sale  the  court  found  to  be 
a  collusive  effort  of  T.  F.  Joyce  to  cure  the  defect  in  his 
title  by  refusing  to  meet  his  obligations  as  successor  of  the 
life  tenant  and  as  a  coremainderman,  and  to  thus  initiate  an 
adverse  holding  in  the  lot  by  causing  the  same  to  be  brought 
in  by  his  wife  S.  A.  Joyce.  The  question  here  was  one  of 
fact,  and  we  are  of  opinion  that  there  is  evidence  to  sustain 
the  finding  of  the  court. 

We  do  not  think  it  necessary  to  consider  the  question  of 
which  appeal  properly  presents  the  matter  to  the  court  Suf- 
fice it  that  the  cause  is  before  us  on  its  merits  in  either  view. 

The  findings  of  the  court  holding  that  the  contingent  in- 
terests of  the  grandchildren  of  Mrs.  Means  acquired  by  the 
HoUenbeck  deed  did  not  pass  to  appellants  find  support  in 
the  evidence,  and  the  disposition  of  the  proceeds  of  the  judg- 
ment made  in  accordance  therewith  properly  apply  the  law, 
and,  therefore,  the  judgment  and  orders  appealed  from  are 
affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  13,  1910. 
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COUNTY  OF  LOS  ANGELES,  Respondent,  v.  E.  H.  WIN- 
ANS,  CHAS.  A.  COLE  et  aL,  Bespondents ;  Mrs.  EMMA 
MEANS  et  al.,  Appellants. 

GONYSTANCB   07    ESTATS    lOB     LirX— RSMAIMDEB    TO    HEOS    07   BODT— 

PuBGHASX — Inhzbitanox — Inoon8ist£Nt  Claiics. — ^Whero  a  oon- 
Teyanee  was  made  to  a  mother  for  life,  with  remainder  to  the 
'Hieirs  of  her  body,"  the  proper  contention  that  such  heirs  took  by 
purchase,  under  section  779  of  the  Civil  Code,  is  inconsistent  with 
the  improper  contention  that  the  living  children  have  the  expectancy 
of  'Hieirs  apparent." 

In. — ^Bights  07  LivzNe  CHiii>BSN. — The  rights  of  the  remaindermen 
who  are  living  children  are  not  mere  possibilities  under  section  700 
of  the  Civil  Code,  but  are  future  estates  in  fes  to  vest  in  such 
of  them  as  may  survive  their  mother. 

Id. — Chaillctebistics  07  Futubx  Intebxsts. — Future  interestj  pass  by 
succession,  will  and  transfer,  in  the  same  manner  as  pMsent  in* 
terests,  and  they  are  not  rendered  void  because  of  the  improb- 
ability of  the  contingency  upon  which  they  are  limited  to  take 
effect. 

Id. — CoNSTBuonoN  07  Wobds  "Hsnts  07  Hxb  Body.** — To  construe  the 
words  "heirs  of  her  body"  to  mean  "in  the  capacity  of  heirs" 
would  be  to  restore  the  rule  in  Shelley's  Casc^  and  repeal  by  eon- 
etruction  the  express  terms  of  section  779  of  the  Civil  Code.  For  all 
the  purposes  connected  with  the  transactions  involved  In  this  case 
those  words  will  be  construed  as  words  of  description  and  identity, 
and  not  of  capacity. 

Id. — ^FoBxcLosuBX  07  Stbkr  Aswbssmxnt  Lixns — SuBjxonoM  07  Em- 
TIBX  Pbopebty — Tbobt  AoBEBiCENT.— The  foreclosure  of  street 
assessment  liens  under  the  statute  in  force  had  the  effect  to  subject 
the  entire  property  and  all  interests  therein  to  sale  to  satisfy  the 
liens;  the  acquisition  of  full  title  thereunder  being  only  prevented 
by  a  trust  agreement  between  the  purchasers  and  the  appellants. 

Id. — Actions  to  Quiet  Titub— Afpellants  Ooncludid  bt  Decbbbs. — 
Held,  that  in  the  actions  to  quiet  title  brought  against  the  appel- 
lants as  parties  defendant,  their  rights  were  concluded  by  the 
decrees  rendered  therein  against  them. 

iDd— ASSIONICENTS  07  IMTZBBSTS  BT  A7PELLANT8 — CLAIH  07  MOBTOAGBB 

OONOLUDBD  BT  FiNDiMO. — It  is  held  the  claim  of  appellants  that 
the  assignments  of  their  interests  were  intended  as  mortgages  is 
eoncluded  against  them  by  the  finding  in  an  action  to  quiet  title 
against  them. 

IS  OU.  App.— 17 
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10. — ^Tbitst  bt  Opkration  of  Law — Adverss  Holding  by  Tbustek-^ 
Bight  of  Tbustxi  to  Quiet  Title — Benefigiabibs  Concluded. — 
When  a  trust  arises  solely  by  operation  of  law,  the  holding  by  the 
trustee  is  adyerse  from  its  ineeption;  and  the  trustee  is  not  thereby 
precluded  from  maintaining  an  action  to  quiet  his  legal  title 
against  the  beneficiaries.  Such  beneficiaries  may  set  up  their  equi- 
table rights;  and  where  all  of  them  appeared  as  defendants,  they 
are  concluded  by  the  findings  against  them  upon  all  issues  joined 
in  their  behalf. 

Id. — Title  Undeb  Fobeglosubb  of  Mechanics'  Liens — ^Decbee  Quiet- 
ing Title— AppELLiLNTS  Estopped. — Held,  that  as  to  the  title 
acquired  under  foreclosure  of  mechanics'  liens,  if  appellants  are 
not  precluded  from  a  collateral  attack  upon  the  decree  of  fore- 
closure, they  are  estopped  by  the  findings  and  decree  against  them 
brought  by  the  purchaser  of  the  title  to  quiet  his  title  against  them. 

Id. — Eminent  Domain — Suppobt  of  Finding — ^Description  of  Pbof- 
EBTT — Claim  of  "Goee" — Misassumption  of  Fact  by  Subveyob. — 
Upon  appeal  from  a  judgment  in  eminent  domain  settling  interests 
in  the  property  out  of  the  fund  in  court,  it  is  held  that  a  finding 
that  the  property  rights  of  appellants  passed  to  other  parties  is 
sustained  as  to  the  description  thereof  by  the  eyidence,  and  that 
the  testimony  of  a  suryeyor  that  a  small  "gore"  was  not  lost  to 
appellants  is  based  upon  a  misassumption  of  fact  as  to  the  de- 
scription. 

iDb — Consistency  of  Findings — ^"Contingent"  and  **Vested"  Inteb- 
ESTS. — ^Where  the  findings  construed  as  a  whole  clearly  show  that 
any  remainder  under  the  deed  to  the  life  tenant  was  contingent 
and  could  not  be  ascertained  until  her  death,  a  finding  that  a 
respondent  "is  the  owner  of  the  estate  in  remainder"  in  a  lot  "that 
was  Tested  in"  the  children  appellants  by  virtue  of  the  deed, 
is  not  to  be  construed  as  inconsistent  with  the  other  findings,  where 
the  context  clearly  shows  that  the  words  "vested  in"  are  used 
as  the  equivalent  of  the  words  "acquired  by,"  so  that  such  finding 
imports  that  respondent  is  the  owner  of  the  estate  in  remidnder 
acquired  by  such  children  by  virtue  of  the  deed. 

Id. — ^Evidence — Absence  of  Pbejudicial  Ebbob. — ^It  is  held  that  there 
is  no  prejudicial  error  in  the  admission  of  evidence. 

Id. — ^Seasons  of  Tbial  Coubt  fob  Decision — ^Beview  upon  Appeal. — 
An  appellate  court  is  not  bound  by  the  reasons  given  by  the  trial 
court  for  its  decision.  It  is  the  judicial  action  of  the  trial  court, 
as  distinguished  from  its  judicial  reason,  which  appellate  courts 
are  called  upon  to  review,  and  if  the  former  be  correct^  the  ap- 
pellate court  will  not  concern  itself  about  the  latter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Walter  Bordwell,  Judge. 


April,  1910.]    County  of  Los  Angeles  v.  Winans.  259 

The  facts  are  stated  in  the  opinion  of  the  court,  and  more 
fully  in  ease  No.  693,  ante,  p.  234,  referred  to  in  the  opinion. 

Valentine  &  Newby,  for  Appellants. 

J.  D.  Fredericks,  District  Attorney,  and  Hartley  Shaw, 
Chief  Deputy,  for  County  of  Los  Angeles,  Respondent. 

Waldo  M.  York,  and  J.  M.  York,  for  E.  H.  Winans,  Be- 
spondent. 

Waldo  M.  York,  and  Haas,  Oarrett  &  Dunnigan,  for  Chas. 

A.  Cole,  Respondent. 

Haas,  Qarrett  &  Dunnigan,  for  Margaret  M.  B.  Anderson, 
Respondent. 

Bernard  Potter,  for  T.  P.  Joyce,  Respondent. 

Smith  &  Smith,  for  S.  A.  Joyce,  Respondent. 

Mott  &  Dillon,  for  Henry  J.  Pauly,  and  Henry  J.  Pauly 
&  Co.,  Respondents. 

Davis  &  Rush,  for  Wannop  &  Forbush,  Respondents. 

TAQGART,  J. — This  is  an  appeal  by  the  defendants  Emma 

B.  Means  and  her  five  children  from  the  judgment  of  the 
superior  court  directing  the  payment  to  the  defendants 
Winans,  Cole  and  Joyce  of  the  amounts  awarded  the  latter 
as  successors  in  title  to  the  interests  of  said  appellants  in 
the  condemned  property  mentioned  in  the  companion  appeal 
to  this  (No.  693,  ante,  p.  234),  the  opinion  in  which  is  filed 
herewith,  and  which  opinion  is  referred  to  for  a  statement  of 
the  facts  of  the  case.  An  appeal  is  also  taken  from  an  order 
denying  their  motion  for  a  new  trial. 

It  is  urged  in  support  of  these  appeals  that  the  series  of 
transactions,  proceedings  and  actions  enumerated  in  the  opin- 
ion in  No.  693,  ante,  p.  234,  failed  to  transfer  the  interests  of 
Mrs.  Means  and  her  five  children  to  the  other  defendants  above 
named,  or  to  any  of  them.    The  insufficiency  of  the  evidence 
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to  justify  the  various  finding  upon  which  the  portions  of  the 
decree  so  adjudicating  is  rested  is  specified  as  error  in  support 
of  the  motion  for  a  new  trial.  It  is  also  contended  that 
neither  the  conclusions  of  law  nor  the  interlocutory  decree  is 
sustained  by  the  findings,  that  the  findings  are  contradictory 
and  that  the  court  erred  in  admitting  in  evidence  the  several 
judgment-rolls  and  documents  upon  which  the  claims  of  de- 
fendants Winans,  Cole  and  Joyce  are  based. 

Appellants  sustain  their  main  contention  on  this  appeal 
upon  the  view  that  the  children  of  Mrs.  Means  take  the  in- 
terests acquired  by  them  through  the  HoUenbeck  deed  as 
purchasers  (Civ.  Code,  sec.  779) ;  but  when  the  right  of 
transfer  of  their  interests  is  presented  section  700  of  the 
same  code  is  invoked  and  various  cases  cited  in  which  the 
expectancy  of  an  "heir  apparent"  is  considered.  These  two 
positions  are  inconsistent.  The  rights  of  the  remaindermen 
under  the  HoUenbeck  deed,  who  are  living,  and  are  children 
of  Mrs.  Emma  Means,  are  not  mere  possibilities,  such  as  are 
covered  by  the  provisions  of  section  700,  but  estates  in  fee 
to  vest  in  the  future  in  such  of  them  as  survive  their  mother. 
Future  interests  pass  by  succession,  will  and  transfer  in  the 
same  manner  as  present  interests  (sec.  699),  and  they  are 
not  rendered  void  merely  because  of  the  improbability  of  the 
contingency  upon  which  they  are  limited  to  take  effect  (sec. 
697).  To  construe  the  words  '* heirs  of  her  body**  to  mean 
**in  the  capacity  of  heirs"  would  be  to  restore  the  rule  in 
Shelley's  Case  and  repeal  by  construction  the  express  pro- 
visions of  section  779.  For  all  purposes  connected  with  the 
transactions  herein  reviewed,  these  words  will  be  considered 
as  words  of  description  and  identity,  and  not  of  capacity, 
such  being  the  effect  of  the  section  last  named  (779). 

As  said  in  the  opinion  in  No.  693,  the  proceedings  to  fore- 
close the  street  assessment  liens  (Nos.  14,109  and  10,983), 
while  not  in  rem  in  the  sense  that  the  res  is  brought  into 
court  as  a  defendant,  are,  nevertheless,  substantially  such, 
since  by  the  '*suit  in  equity"  against  the  persons  whom  the 
statute  designates  the  ''owners,"  the  entire  property  becomes 
subject  to  sale  to  pay  such  liens.  {Page  v.  Chase,  145  Cal. 
582,  [79  Pac.  278].)  If  it  be  assumed,  however,  that  juris- 
diction  of  appellants  was  acquired  by  the  court  in  these  cases, 
so  that  the  decree  was  effective,  the  agreements  made  with 
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the  purchaAen  at  the  respective  sales  bj  Mrs.  Means  served 
to  continue  their  equitable  interests  in  the  premises  which 
was  admitted^  in  the  Abbott  declaration  of  trust  in  their  be- 
half. Again,  if  we  regard  the  foreclosure  of  the  Abbott 
mortgage  as  not  barring  the  equity  of  redemption  of  appel- 
lants^ and  the  agreement  of  Mrs.  Means  with  McCollum,  al- 
though made  in  her  own  name,  as  having  been  made  for  the 
benefit  of  her  children,  the  actions  to  quiet  title,  particularly 
by  No.  28,196,  were  sufficient  to  conclude  all  the  appellants. 

The  claim  now  made  by  Mrs.  Means  and  her  daughter 
Elfie  0.  Hendricks  (then  Means),  that  their  deeds  to  Mo- 
Collum  and  Gk)sch,  respectively,  were  intended  as  mortgages, 
was  submitted  to  the  court  as  an  issue  by  the  pleadings  in 
action  No.  28,196,  and  they  are  concluded  by  the  finding  of 
the  court  made  thereon  against  them.  So,  also,  upon  col- 
lateral attack  the  finding  made  by  the  court  in  the  same  action 
that  ''neither  of  these  defendants  (Emma  B.  Means,  J.  W. 
Means,  her  husband,  and  Elfie  0.  Means,  Claude  B.  Means, 
J.  Worthington  Means,  Fairy  A.  Means  and  Juliet  E.  Means) 
have  now  any  right,  title,  or  interest  in  or  to  any  of  the 
property  described  in  the  plaintiff's  complaint,"  is  condu- 
sive  against  all  the  appellants.  Appellants'  view  that  the 
attitude  of  plaintiff  in  the  action  (Qosch)  is  not  adverse  to 
api>ellants  cannot  be  sustained.  The  trust  relation  between 
the  latter  and  €k>sch,  if  there  was  such  a  relation,  was  not 
created  by  writing  and  there  was  no  showing  of  an  express 
trust  Where  the  trust  arises  by  operation  of  law  it  is  said 
the  beneficiaries  have  a  right  to  proceed  to  enforce  their  claim 
to  the  trust  property  immediately  that  the  title  to  the  trust 
property  vests  in  the  involuntary  or  constructive  trustee,  and 
that  the  statute  of  limitations  begins  to  run  against  their 
cause  of  action  from  that  date.  {Norton  v.  Bassett,  154  Cal. 
411,  419,  [129  Am.  St  Rep.  162,  97  Pac.  894].)  While  the 
statute  of  limitations  would  not  be  operative  as  to  minor  de- 
fendants^ the  principle  announced  by  the  case  declares  the 
adverse  character  of  the  holding. 

Ck)sch  was  not  precluded  from  bringing  an  action  to  quiet 
title  against  the  appellant  because  of  the  alleged  trust  rela- 
tion. He  was  the  holder  of  the  legal  title  and  the  equitable 
character  of  the  claim  of  the  defendants  in  the  action  did 
not  prevent  the  court  from  entering  up  a  valid  decree  de- 
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diaring  the  interests  of  the  respective  parties,  legal  and  equi- 
table, in  the  premises.  There  was  no  place  for  the  applica- 
tion of  the  rule  that  the  holder  of  an  equitable  title  cannot 
enforce  his  equities  against  the  holder  of  the  legal  title.  So 
the  contention  of  appellants  that  the  action  cannot  be  main- 
tained against  the  children  because  their  contingent  remain- 
der is  a  mere  expectancy  finds  full  answer  in  Bamett  v.  Bar- 
nett,  104  Cal.  298,  301,  [37  Pac.  1049].  (See,  also,  Civ. 
Code,  sec.  699;  In  re  Walkerly,  108  Cal.  627,  648,  [49  Am. 
St.  Kep.  97,  41  Pac.  772].)  We  find  nothing  in  the  record 
in  the  case  (to  which  alone  we  must  look)  to  sustain  the 
point  made  by  appellants  that  the  judgment  in  action  No. 
28,196  was  entered  by  consent  without  authority.  The  com- 
plaint was  in  the  ordinary  form  used  in  such  actions;  service 
of  summons  was  regularly  made  upon  the  minor  defendants 
by  serving  them  and  their  father  personally.  All  the  de- 
fendants appeared,  a  guardian  ad  litem  being  appointed  for 
the  minors,  a  general  denial  was  entered  and  the  special  in- 
terests of  the  defendants  pleaded,  showing  their  equitable 
rights  and  the  existence  of  the  agreement  with  McCollum. 
On  these  issues  the  court  found  in  favor  of  plaintiff,  and  the 
defendants  are  concluded  by  the  findings  so  made. 

With  respect  to  the  title  of  T.  P.  Joyce,  if  the  finding  in 
No.  12,444,  that  the  material  for  which  the  lien  was  claimed 
was  furnished  with  the  knowledge  and  consent  of  the  owners 
of  the  real  estate,  were  not  sufficient  to  conclude  appellants 
upon  a  collateral  attack,  they  are,  nevertheless,  estopped  by 
the  judgment  in  No.  19,205.  In  this  action  the  complaint  to 
quiet  title  was  in  the  usual  form  and  the  answer  of  defend- 
ants (appellants  here)  set  up  all  the  equities  claimed  by 
them  in  their  brief  upon  this  appeal,  and  in  the  case  of  the 
children  alleged  collusion  between  plaintiff  (Hiller)  and  their 
mother,  Enmia  B.  Means,  in  the  procurement  of  the  judg- 
ment in  the  foreclosure  of  the  liens  of  the  materialmen  and 
mechanics  in  action  No.  12,444.  On  all  of  these  issues  the 
trial  court  found  in  favor  of  plaintiff.  While  Hiller  was  act- 
ing as  trustee  for  the  materialmen  and  mechanics  who  were 
plaintiffs  in  No.  12,444,  there  is  no  evidence  of  any  express 
trust  relation  between  him  and  appellants  and  no  bar  on 
this  ground  to  bis  bringing  the  action  to  quiet  his  title. 


April,  1910.]    iCTouNTT  of  Los  Angbles  v.  Winans.         263 

The  conveyance  of  Qosch  and  wife  to  Winans  and  Cole,  re- 
spectively, conveyed  to  them  the  interests  acquired  by  Gosch 
in  lots  4  and  5;  and  that  of  Hiller  to  Joyce  the  interest 
Hiller  acquired  in  lot  6. 

In  all  that  has  been  heretofore  said,  both  in  this  opinion 
and  that  filed  in  appeal  No.  693,  it  has  been  assumed  that  no 
question  of  description  was  involved,  and  that  the  respective 
holdings  of  defendants  Winans,  Cole  and  T.  F.  Joyce,  to  wit, 
lots  4,  5  and  6  of  the  courthouse  block  in  the  city  of  Los 
Angeles,  taken  together,  covered  the  entire  Means  property. 
Appellants,  however,  contend  that  such  is  not  the  case  and 
that  the  findings  of  the  court  in  this  regard  are  not  sustained 
by  the  evidence  in  the  case.  It  is  claimed  that  it  appears 
from  the  evidence  of  the  witness  Rowan,  and  the  diagram 
introduced  in  connection  therewith,  that  there  remains  a 
triangular  piece  of  land  thirty-three  and  seventy-one  hun- 
dredths feet  wide  on  the  northerly  boundary  of  the  property 
and  running  to  a  point  at  the  southerly  boundary  which  is 
not  affected  by  the  various  proceedings,  conveyances,  etc., 
which  are  hereinabove  considered,  the  title  to  which  remains 
in  the  defendants  Means,  Blee  and  Hendricks.  The  deduc- 
tion of  the  surveyor  witness  that  there  is  such  a  **gore"  re- 
maining is  made  upon  the  assumption  that  the  descriptions 
in  all  these  various  instruments  call  for  lines  running  paral- 
lel to  New  High  and  Broadway  (Fort)  streets,  instead  of  at 
right  angles  to  the  side  lines  running  from  one  of  these 
streets  to  the  other.  As  the  fact  is  not  as  assumed,  it  is  not 
necessary  to  enter  into  a  calculation  to  determine  the  exact 
effect  of  the  calls  as  mad«,  the  number  of  square  feet  one 
way  or  the  other  being  so  small  and  of  so  little  value. 

Other  alleged  errors  presented  relate  to  matters  specified 
as  "decisions  against  law,"  and  ** errors  of  law  occurring  at 
the  trial.*'  Under  the  first  it  is  urged  that  findings  3 
and  4  are  not  consistent  in  this,  that  it  is  found  by  the 
court  in  finding  3  that  appellant  Winans  has  acquired  and 
owns  the  interest  of  the  life  tenant,  the  reversionary  interest 
of  the  grantor,  and  the  interests  of  the  five  children  (naming 
them)  in  lot  4;  and  ''That  the  persons  who  will  take  said 
property  at  the  termination  of  said  life  estate  and  the  pro- 
portions in  which  they  will  take  the  same  cannot  now  be  as- 
certained "j  while  finding  4  is,  that  Winans  is  the  owner 
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of  the  estate  in  remainder  in  lot  4  ''that  was  vested  in"  the 
five  children  by  virtue  of  the  Hollenbeck  deed,  and  "will 
upon  the  death  of  said  Emma  Means,  take  the  interest  and 
estate  in  fee  in  said  lot  4  that  would  under  said  deed  of  J.  E. 
Hollenbeck  go  to  those  of  the  above-named  children  of  Mrs. 
Emma  Means  who  shall  survive  her."  It  is  contended  that 
the  use  of  the  word  'tested"  in  the  last-mentioned  finding  is 
a  holding  that  the  interest  in  remainder  of  the  Means  chil- 
dren is  a  ''vested"  one,  which  is  inconsistent  with  the  view 
that  such  remainder  is  contingent  implied  by  the  language 
quoted  from  finding  number  3.  It  is  apparent  from  the 
context  that  the  words  "vested  in"  are  not  used  in  the  find- 
ing in  a  comparative  sense  as  distinguishing  a  vested  from  a 
contingent  estate,  but  rather  as  the  equivalent  of  the  words 
"acquired  by."  This  is  apparent  from  that  part  of  the  find- 
ing which  is  above  quoted.  That  is  to  say,  the  fourth  find- 
ing means  only  that  Winans  is  the  owner  of  the  estate  in 
remainder  "acquired  by"  the  five  children  of  Mrs.  Means  by 
virtue  of  the  Hollenbeck  deed.  So  read  it  is  consistent  with 
the  other  findings,  and  tends  to  support  the  conclusions  of 
law  drawn  from  those  findings  by  the  trial  court.  The  same 
errors  are  alleged  with  respect  to  the  findings  relating  to 
the  titles  of  Cole  and  Joyce  and  these  objections  may  be  an- 
swered in  the  same  way. 

The  errors  of  law  specified  relate  to  the  admission  of  the 
various  judgment-rolls  and  documents  the  effect  of  which 
has  been  hereinabove  considered.  For  the  reasons  assigned 
the  papers  in  the  proceeding  No.  8616,  and  the  lease  to  Bogers 
made  pursuant  thereto,  do  not  directly  support  the  title  of 
Winans  and  Cole,  but  it  is  apparent  that  their  admission  in 
evidence  could  not  have  prejudiced  the  rights  of  the  appel- 
lants Means,  Hendricks  and  Blee.  The  proceeding  mentioned 
was  begun  to  procure  the  consent  of  a  court  of  equity  upon 
behalf  of  the  Means  children  to  the  making  of  the  lease  to 
Bogers,  but  was  not  effective  for  that  purpose.  The  court, 
however,  found  in  action  No.  12,444  that  the  consent  of  these 
minors  was  given  and  the  judgment-roll  in  No.  12,444  estab- 
lished this  fact  conclusively  against  collateral  attack.  The 
effect  of  No.  8616  therefore  as  evidence  supporting  the  Joyce 
title  need  not  be  considered,  as  this  title  is  established  with- 
out it    An  appellate  court  is  not  bound  by  the  reasons  given 
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by  the  trial  court  for  its  decision.  It  is  the  judicial  action 
of  the  trial  court  as  distinguished  from  its  judicial  reason 
which  appellate  courts  are  called  upon  to  review,  and  if  the 
former  be  correct  the  appellate  court  will  not  concern  itself 
about  the  latter.  It  is  not  material  for  the  purpose  of  this 
appeal,  then,  whether  the  trial  court  relied  upon  the  pro- 
ceeding No.  12,444  or  No.  19,205  in  sustaining  the  Joyce 
title. 

The  judgment-roll  in  the  latter  action  was  properly  ad- 
mitted. The  objection  to  its  admissibility  on  the  ground  that 
the  interests  of  the  children,  as  heirs  at  law,  were  not  liti- 
gated or  decided  therein,  cannot  be  sustained.  Their  inter- 
ests as  heirs  at  law  were  not  involved.  Their  rights  in  the 
property  were  those  of  purchasers  and  their  respective  inter- 
ests personal  and  not  representative.  The  term  ''heirs  of  the 
body''  of  Emma  Means  did  not  make  her  ''heirs  at  law"  in 
that  capacity  parties  to  the  title,  but  the  persons  who  were 
described  by  the  words  "heirs  of  her  body'*  acquired  an.  in- 
terest as  individuals. 

There  was  no  finding  of  adverse  possession,  and  the  judg- 
ment was  sufficiently  sustained  by  the  other  findings ;  hence, 
it  follows  that  if  the  evidence  of  the  payment  of  taxes  and 
holding  of  possession  by  Winans,  Cole  and  Joyce  w^s  imma- 
terial 80  far  as  the  children  were  concerned,  the  latter  were 
not  prejudiced  by  its  admission,  even  though  it  were  error 
to  admit  it. 

Objections  were  made  to  the  introduction  in  evidence  of 
the  various  judgment-rolls  which  have  been  mentioned,  but 
these  objections  are  not  specifically  urged  except  as  they  are 
presented  by  the  arguments  which  have  hereinabove  been  con- 
sidered in  connection  with  the  effect  of  such  rolls  upon  the 
titles  of  the  children  of  Mrs.  Means. 

In  accordance  with  the  foregoing  views,  the  interlocutory 
decree  and  orders  appealed  from  are  affirmed. 


Allen,  P.  J.«  and  Shaw,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeid,  was  denied  by 
the  supreme  court  on  June  13, 1910. 


•> 
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[av.  No.  770.    First  AppeUate  District.— April  15,  1910.] 

In  the  Matter  of  the  Estate  of  JOSEPH  GOETZ,  Deceased. 
LOUIS  ALBERT  GOETZ  et  al.,  AppeUants,  v.  EMMA 
BOEHM  et  al.,  Respondents. 

WnJL — CONSTEUCTION — MONET  LEGACIES — EXCLUSION  OF  SPECIHO  DEV- 
ISEES AND  Legatees — Pro  Bata  Sha&e  in  Surplus  Monet. — Under 
a  will  distributing  $180,000  in  monej  legacies,  and  expressly  ex- 
cluding any  share  therein  by  specific  devisees  and  legatees  of  all 
the  testator's  land,  pictures,  jewelry  and  furniture,  declaring  that 
he  made  "no  money  bequests"  to  them,  as  the  real  estate  "so 
bequeathed  to  them  in  equal  shares  is  ample  and  sufficient";  but 
in  a  final  bequest  of  any  possible  "surplus  money  that  may  be 
left,  the  will  states  that  it"  shall  be  divided  equally  among  "the 
legatees  herein  mentioned,  share  and  share  alike,"  the  specific 
devisees  and  legatees  are  entitled  to  share  pro  rata  in  such  surplus. 

Id. — Intention  of  Testator  Draftino  Own  Will — ^Untechnigal 
Terms — Possible  Reduction  of  Legacies — Surplus  Unantigi- 
FATED — Closer  Ties. — Where  the  testator  was  of  foreign  birth  with 
limited  knowledge  of  technical  terms  in  English,  and  drew  his  own 
will,  it  seems  evident  from  its  terms  that  he  thought  the  bequests 
of  $180,000  might  more  than  exhaust  his  money,  since  he  provided 
for  a  reduction  of  legacies  if  the  money  was  found  insufficient,  and 
did  not  anticipate  a  surplus  which  he  provided  for  out  of  abundance 
of  caution,  using  the  words  "if  there  should  be  some  surplus  of 
money"  it  shall  be  divided  as  expressed,  and  since  those  to  whom 
the  land  and  all  equipments  were  bequeathed  were  in  eloser  ties 
to  him  than  the  money  legatees,  it  seems  evident  from  all  the 
language  used  that  it  was  merely  his  intention  to  exclude  them 
from  a  share  in  the  specified  money  legacies,  and  not  from  a  share 
in  any  part  of  the  surplus. 

Id. — Interpretation  of  Bepeatkd  Words  in  Will. — ^Words  occurring 
more  than  once  in  a  will  are  presumed  to  be  used  in  the  same 
sense;  and  the  allusion  to  "money  bequests"  in  the  clause  limiting 
the  bequests  of  land  are  evidently  used  in  the  same  sense  as  that 
of  the  preceding  "money  bequests"  referred  to. 

Id. — Doubtful  Intention  to  Qualify  Besiduaet  Clauss— Clbab  ahd 
Distinct  Bequest  of  Surplus — Code  Provision. — ^It  being  at 
least  doubtful  whether  the  testator  intended  by  the  qualification 
of  the  land  bequest  to  limit  or  affect  the  residuary  clause  disposing 
specifically  of  any  possible  surplus,  it  is  sufficient  to  sustain  the 
specific  residuary  clause  that  section  1322  of  the  Civil  Code  pro- 
Tides  that  "a  clear  and  distinct  devise  or  bequest  cannot  be  affected 
by  any   reasons  assigned   therefor,   or   by   any   other   words   not 
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eqoallj  clear  and  distinct,  or  by  inference  or  argument  from  other 
parts  of  the  will  or  bj  an  inaccurate  recital  of  or  reference  to  ita 
eontenta  in  another  part  of  the  will." 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Francisco,  denying  a  petition  for  partial  distribution  of  the 
estate  of  a  deceased  person.    J.  Y.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  A.  Bergerot,  A.  P.  Dessouslavy,  and  Jellett  ft  Meyer- 
stein,  for  Appellants. 

Louis  Bartlett,  for  Emma  Boehm  et  al.,  Respondents. 

Loewy  ft  Gutsch,  for  CamiUe  Ooetz  et  al.,  Respondents. 

EEBBIOAN,  J. — ^This  is  an  appeal  from  an  order  deny- 
ing an  application  for  a  decree  of  partial  distribution. 

The  controversy  calls  for  a  construction  of  clauses  7  and  13 
of  the  will  of  Joseph  Ooetz,  deceased. 

The  first  clause  of  the  will  contains  the  names  of  the  ex- 
ecutors and  vests  them  with  certain  powers. 

The  second  clause  reads:  ''I  make  the  following  bequest: 
all  of  which  money  bequest  and  to  be  paid  in  gold  coin  of 
the  United  States  of  America." 

In  the  third  and  fourth  clauses  the  testator  bequeathed  to 
six  nephews  and  a  niece — other  than  the  appellants — and  to 
a  grandniece,  sums  of  money  aggregating  $180,000. 

By  the  fifth  clause  he  devised  to  the  appellants,  three 
nephews  and  a  niece,  all  his  real  estate. 

In  the  sixth  clause  among  other  gifts  he  bequeathed  to  the 
appellants  certain  pictures,  some  jewelry  and  his  household 
furniture,  all  of  substantial  value. 

The  seventh  clause  reads  as  follows:  ''I  make  no  money 
bequests  to  my  nephews  and  niece  which  are  mentioned  in 
paragraph  Fifth  of  my  will  as  the  real  estate  owned  by  me 
at  the  time  of  my  death  so  bequeathed  to  them  in  equal  shares 
IS  ample  and  sufficient." 

.  The  only  other  clause  in  the  will  that  need  be  quoted  is 
elause  13,  which  reads  as  follows:  ''If  there  should  be  some 
sorpluB  of  money  from  the  sales  of  my  personal  properties 
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consisting  of  mortgages  notes ;  and  shares  of  stocks  and  banks 
account  so  mentioned  shall  be  divided  equally  among  the 
legatees  herein  mentioned  in  this  will  share  and  share  alike." 

From  the  findings  of  the  eourt  it  appears  that  the  debts 
of  the  estate  have  all  been  paid;  and  that  after  liquidating 
certain  unpaid  legacies,  and  making  an  adequate  allowance 
for  the  remaining  expenses  of  administration,  the  surplus  of 
the  personal  estate  referred  to  in  the  thirteenth  clause  will 
not  be  less  than  $60,000,  and  there  is  no  reason  why  a  partial 
distribution  of  the  estate  should  not  be  made  to  the  appel- 
lants unless  it  was  the  intention  of  the  testator,  by  clause 
seventh,  to  exclude  them  from  participating  in  what  he 
termed  the  "surplus"  of  his  estate. 

The  appellants  are  not  only  devisees,  but  admittedly  by 
virtue  of  the  terms  of  the  sixth  clause  of  the  will  they  are 
also  legatees,  and  as  such,  under  clause  13  standing  alone, 
they  are  beneficiaries. 

This  brings  us  to  a  consideration  of  the  real  question  in 
the  case,  namely,  Does  the  seventh  clause  of  the  will  limit  or 
affect  the  thirteenth  clause  thereof  1  The  testator  drew  his 
own  wUl.  He  was  a  foreigner  by  birth,  whose  command  of 
the  English  langniage,  and  especially  of  technical  legal  terms, 
was  limited;  and  for  this  reason  among  others  it  is  some^ 
what  difficult  to  determine  the  testator's  intentions.  We 
think,  however,  that  it  was  not  his  desire  that  clause  seventh 
should  affect  or  restrict  the  thirteenth  clause.  From  a  read« 
ing  of  the  will  it  would  seem  that  while  the  testator  out  of 
excess  of  caution  provided  for  the  disposition  of  a  possible 
Burplus  of  his  estate,  he  hardly  expected  that  there  would 
be  any  surplus,  but  that  the  legacies  of  $180,000  in  clauses  3 
Bnd  4  would  exhaust  his  entire  personal  estate.  In  clause  10 
he  directed  that  a  portion  of  the  rents  of  the  real  property 
devised  should  constitute  a  part  of  his  estate.  In  clause  11  he 
directed  that  if  there  should  not  be  sufficient  money  to  pay 
the  legacies  mentioned  in  clause  8,  said  legacies  should  be 
proportionately  reduced.  Clause  13  itself  reads:  **If  there 
should  be  some  surplus  of  money,"  etc.,  it  ''shall  be  divided 
equally  among  my  legatees,"  which  uncertain  form  of  ex- 
pression, when  compared  with  the  certain  and  positive  lan- 
guage in  which  other  provisions  of  the  will  are  stated,  would 
also  indicate  that  he  considered  the  surplus  of  his  personalty 


April,  1910.]  ESTATB  OP  GoBTZ,  269 

to  be  at  least  a  doubtful  quantity.  Accordiugly,  and  as  the 
tie  was  closer  and  stronger  between  appellants  and  the  testa* 
tor  than  between  him  and  respondents,  and  as  he  nowhere, 
in  his  will  stated  the  value  of  his  whole  estate  or  his  real 
property,  it  is  more  reasonable  to  assume  that,  remembering 
the  superior  claims  of  appellants  on  his  bounty,  he  wrote 
clause  7  to  explain  why  he  had  made  no  definite  money  be- 
quests to  appellants,  rather  than  that  he  intended  thereby  to 
exclude  them  from  receiving  any  part  of  the  possible  residue 
of  his  estate. 

Farther  light  is  thrown  on  the  purpose  of  clause  7  by  a 
consideration  of  the  structural  arrangement  of  the  will.  In 
clauses  3,  4,  5  and  6  the  testator  disposed  of  $180,000  in 
cash,  all  his  real  estate  and  his  pictures,  jewelry  and  house- 
hold furniture,  which  clauses  cover  what  we  may  term  the 
primary  disposition  of  his  property.  Immediately  following 
these  is  clause  7,  in  which  he  says,  ''I  make  no  money  be- 
quests to  my  nephews  and  niece  mentioned  in  paragraph  5  of 
my  will,"  as  the  real  estate  ''bequeathed  to  them  is  ample 
and  sufficient"  Six  clauses  farther  along  he  says,  however, 
"If  there  should  be  some  surplus  of  mon^,"  etc.,  it  "shall 
be  divided  equally  among  the  legatees  •  .  .  mentioned  in  this 
will  share  and  idiare  alike."  The  seventh  clause  following 
immediately,  as  it  does,  the  disposition,  as  he  apparently  sup- 
posed, of  all  of  his  property,  was  intended,  we  believe,  not 
as  a  limitation  or  restriction  of  clause  13,  but  as  a  reason 
why  he  made  no  specific  money  bequests  to  the  appellants. 

Again,  in  clause  2  the  testator,  in  referring  to  the  legacies 
in  clauses  3  and  4  of  named  sums  of  money,  spoke  of  them 
as  "money  bequests";  and  there  is  some  force  in  the  sugges* 
tion  that  in  employing  the  same  expression  in  clause  7  he 
meant  thereby  to  say  that  he  made  no  bequests  to  appellants 
of  specific  sums  of  money  because  the  real  estate  given  them 
was  ample  and  sufficient.  In  30  American  and  English  En- 
cjrclopedia  of  Law,  second  edition,  page  671,  it  is  said:  "Rep- 
etition of  words.  Words  occurring  more  than  once  in  a  will 
are  presumed  to  be  used  always  in  the  same  sense  when  the 
context  does  not  show  a  contrary  intention,  or  when  the  words 
are  not  applied  to  different  subjects." 

In  PHngU  v.  Wilson,  156  Cal.  313,  [104  Pac.  816],  it  is 
said:  "It  is  a  familiar  rule  of  construction  that  other  things 
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being  equal,  words  used  in  a  certain  sense  in  one  part  of  an 
instrument  are  deemed  to  have  been  used  in  the  same  sense 
in  another."  (See,  also,  Beal  on  Legal  Interpretation,  2d 
ed.,  p.  558.) 

It  will  be  unnecessary,  however,  to  consider  this  point  fur- 
ther, for  whatever  the  testator  meant  by  clause  7,  it  cannot 
be  successfully  denied  that  it  is  at  least  doubtful  whether 
that  clause  was  intended  to  limit  or  affect  clause  13 ;  and  sec- 
tion 1322  of  the  Civil  Code  specifically  provides  that  a  dear 
and  distinct  bequest  in  a  will,  such  as  is  clause  13,  cannot  be 
restricted  or  qualified  by  another  provision  therein  which  is 
indefinite  or  doubtful;  and  it  must  be  held  therefore  that 
appellants  are  residuary  legatees  under  clause  13,  and  en- 
titled to  partial  distribution  of  the  personal  estate  of  the 
testator.  The  last-mentioned  section  reads  as  follows:  ''A 
clear  and  distinct  devise  or  bequest  cannot  be  affected  by 
any  reasons  assigned  therefor,  or  by  any  other  words  not 
equally  clear  and  distinct,  or  by  inference  or  argument  from 
other  parts  of  the  will,  or  by  an  inaccurate  recital  of  or  ref- 
erence to  its  contents  in  another  part  of  the  will."  (See, 
also,  Estate  of  Upham,  127  Cal.  90,  [59  Pac.  315] ;  Estate  of 
Marti,  132  Cal.  666,  [61  Pac.  964,  64  Pac.  1070] ;  Estate  of 
Oranniss,  142  Cal.  1,  [75  Pac.  324] ;  WiUiams  v.  WiUiams, 
73  CaL  99,  [14  Pac.  394].) 

The  order  is  reversed,  and  the  court  is  directed  to  enter 
an  order  granting  the  application  for  partial  distribution. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  13, 1910. 
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[Qy.  No.  796.    Seeond  Appellate  Dittriet— April  18,  1910.] 

T.  H.  DUDLEY,  Petitioner,  v.  SUPERIOR  COURT,  ETC., 
IN  AND  FOE  THE  COUNTY  OF  LOS  ANGELES, 
Respondent. 

£SLEcnoN  Ck)NTB8T-— JuBiSDionoN  ow  SupxBiOK  GouBT. — The  jnrigdie- 
tion  of  the  euperior  court  to  hear  and  determine  eleetion  eontests  it 
inelnded  within  the  jnriediction  conferred  upon  said  court  hj  section 
5  of  article  YI  of  the  eonetitution  of  all  each  special  eases  and 
proceedings  as  are  not  otherwise  provided  for. 

Id. — ^Pbshatdbx  Obdeb  ajstd  Citation — ^Knowledox  or  Pbogxxdino. — 
An  order  for  a  citation  made  on  the  date  of  the  filing  of  the  con- 
test is  unauthorized  and  maj  be  disregarded,  except  in  so  far  as  it 
is  record  evidence  of  knowledge  of  the  proceeding,  and  a  citation 
issued  thereon  can  have  no  legal  effect. 

Id. — NoncE  bt  Clbbx  to  Oottbt  of  Filing  Contsst— Pubposb. — The 
provision  of  the  statute  requiring  the  clerk  to  notify  the  court  of 
the  filing  of  the  contest  is  a  means  provided  for  calling  the  pend- 
encj  of  the  contest  to  the  attention  of  the  court,  in  order  that  the 
court  maj  make  a  timely  order  calling  a  special  session  for  the 
hearing  of  such  action. 

Id. — ^Nonox  not  Bxquibxd  to  bb  Wbittbn. — The  statute  does  not  re- 
quire that  the  clerk's  notification  to  the  court  of  the  filing  of  the 
contest   must  of  necessity  be  in  writing. 

Id. — GouBT's  Knowledox — ^Notiob  not  Bxquibbd. — It  aifirmatively  ap- 
pearing that  the  court  had  actual  notice  of  the  filing  of  the  contest 
on  the  day  of  its  date,  it  was  not  necessary  for  the  clerk  to  give 
a  formal  notification  in  order  that  the  court  might  be  apprised  of 
the  pendency  of  the  proceeding.  The  prior  knowledge  was  still  in 
the  breast  of  the  court  on  the  day  when  it  made  its  order  calling 
a  special  session  to  hear  the  contest. 

Id. — Oonstbugtion  ow  Statute — Time  job  Obdeb  Aftxb  Notification 
— ^WoBD  "Thereupon" — Reasonable  Time. — The  statute  directing 
that  the  court,  after  notification  by  the  clerk,  ''shall  thereupon  or- 
der a  special  session,'*  does  not  by  the  use  of  the  word  "thereupon" 
import  "immediately,"  but  only  "within  a  reasonable  time." 

lb.— Lapse  of  Biz  Days  Afteb  Ezpibation  of  Thibtt  Days  from 
Statement  not  Unbeasonablb  —  Jubisdiotion  of  Subjeot  Mat* 
TBB. — The  lapse  of  six  days  after  the  expiration  of  thirty  days 
from  the  filing  of  the  contesting  statement  was  not  unreasonable, 
and  did  not  deprive  the  court  of  jurisdiction  of  the  subject  mat- 
ter, under  the  general  law,  to  make  the  order  fixing  the  date  for 
the  commencement  of  the  session  for  hearing  the  contest,  where  it 
appear*  that  such  date  was  within  twenty   days  from  the  tiuM 
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when  the  court  was  first  authorized  to  act,  and  exceeded  ten  dajs, 
the  minimum  of  time  designated  in  the  statute. 

Id.-^Jubi8Diction  of  Person  or  Ck)NTE8TEB — Dbmusseb  to  Statement 
— General  Appearance — ^Dbfects  in  Citation  Waived. — Where 
the  eontestee  upon  the  date  when  the  order  was  made  calling  the 
special  session,  appeared  and  interposed  a  general  demurrer  to  the 
statement  of  the  contestant,  such  demurrer  had  the  effect  of  a  gen- 
eral appearance,  giving  the  court  full  jurisdiction  over  the  person 
of  the  eontestee;  and  had  the  effect  to  waive  all  neglect  of  the 
derk  to  issue  the  citation  in  proper  form  or  the  service  thereof, 
which  became  immaterial  upon  the  question  of  personal  jurisdic- 
tion. 

Id. — Ck>NTE8T  FOB  Offioe  of  Matob — Municipal  Affairs  —  Election 
Under  FRBEHoii>XRS'  Charter  —  Qeneral  Laws  Applicable. — ^Al- 
though the  election  of  a  mayor  under  a  freeholders'  charter  is  a 
municipal  affair,  and  if  a  contest  were  provided  thereunder  it 
would  be  a  municipal  affair,  yet  such  charters  are  subject  to  gen- 
eral laws  not  in  conflict  therewith,  and  in  the  absence  of  a  charter 
provision  for  such  oontest,  the  general  laws  of  the  state  are  appli- 
eable  thereto. 

Id. — Jurisdiction  of  Contest — ^PRomBmoN  not  Allowed. — It  appear- 
ing that  the  superior  court  had  jurisdiction  both  of  the  subject 
matter  of  the  contest  and  of  the  person  of  the  parties  before  it,  a 
writ  of  prohibition  cannot  be  allowed  regardless  of  any  question  aa 
to  the  adeqna^  of  the  remedy  by  appeal. 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  Los  Angeles  County.    C.  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stephens  &  Stephens,  and  Tanner,  Taft  &  Odell,  for  Peti- 
tioner. 

Ben  S.  Hunter,  and  C.  C.  Towner,  for  Respondent. 

THE  COUBT.— It  is  made  to  appear  from  the  petition 
ffled  herein  that  Santa  Monica  ia  a  city  organized  and  exist- 
ing under  a  freeholders'  charter;  that  on  the  seventh  day  of 
December,  1909,  an  election  was  held  in  said  city  at  which 
petitioner  and  one  Boy  Jones  were  rival  candidates  for  the 
office  of  mayor;  that  on  the  thirteenth  day  of  December,  1909, 
the  city  council,  pursuant  to  law,  canvassed  the  returns  of 
said  election  and  declared  petitioner  elected  to  the  office  of 
piayor  of  said  city  for  the  full  term  of  two  years ;  that  there- 


Aprily  1910.]     Dudley  v.  Superior  Court,  bto.  273 

after  said  Dudley  qualified  aa  such  mayor  and  is  now  acting 
as  such ;  that  thereafter,  on  the  eighth  day  of  January,  1910, 
Boy  Jones  filed  his  complaint  or  statement  against  petitioner 
in  the  superior  court,  in  which  he  alleged,  among  other  things, 
that  the  board  of  election  of  said  city  wrongfully,  inad- 
vertently and  unlawfully  counted,  tallied  and  returned  votes 
for  said  Dudley  for  the  office  of  mayor  which  were  not  cast 
for  him  and  which  should  not  have  been  counted  for  him, 
and  that  some  thereof  so  tallied  and  returned  for  Dudley  were 
cast  for  said  Jones;  that  certain  illegal  votes  were  cast  at 
said  election  and  counted  for  said  Dudley;  that  if  all  of 
said  illegal  votes  so  given  to  said  Dudley  were  taken  from  him, 
the  same  would  reduce  hia  vote  below  the  number  of  legal 
votes  given  to  said  Jones ;  and  he  prayed  the  court  for  a  re- 
count and  that  he  be  declared  elected  mayor  of  said  city  of 
Santa  Monica.  That  upon  the  filing  of  said  statement  or 
complaint  the  same  was  presented  to  C.  D.  Wilbur,  one  of 
the  judges  of  the  superior  court  of  Los  Angeles  county,  who 
upon  reading  the  same  ordered  a  citation  to  be  issued  by  the 
derk  directed  to  said  Dudley,  ordering  him  to  appear  before 
said  judge  on  the  nineteenth  day  of  January,  1910,  to  show 
cause,  if  any,  why  the  relief  prayed  for  in  the  said  com- 
plaint should  not  be  granted.  Thereupon,  on  the  same  date, 
the  clerk  issued  a  citation  aa  by  said  judge  directed.  That 
on  the  nineteenth  day  of  January,  1910,  being  the  time  fixed 
in  said  citation  for  the  appearance  of  Dudley,  he  appeared 
in  said  proceeding  specially  and  for  the  sole  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court,  and  moved  to  quash 
and  set  aside  the  citation  upon  the  ground  that  the  same  was 
issued  prematurely  and  not  in  accordan<;e  with  the  provi- 
fflons  of  section  1118  of  the  Code  of  Civil  Procedure,  upon 
the  hearing  of  which  motion  the  same  was  denied.  Upon  the 
same  day  of  the  denial  of  said  motion  Dudley  filed  his  de- 
murrer to  the  complaint  and  statement  filed  by  said  Jones, 
both  general  and  challenging  the  jurisdiction  of  the  court 
over  the  subject  matter  of  the  action,  which  demurrer  was, 
upon  the  nineteenth  day  of  January,  overruled.  Dudley  by 
counsel  thereupon  objected  to  the  court  making  any  order 
for  a  special  session  for  the  trial  of  said  cause,  for  the  rea- 
sons that  the  clerk  had  not  given  the  notice  as  required  by 
section  1118a  of  the  Code  of  Civil  Procedure  to  the  court,  or 
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at  all,  that  the  time  for  giving  such  notice  had  expired,  and 
because  the  time  within  which  the  court  could  make  an  or- 
der had  expired,  which  objections  the  court  overruled,  and 
on  said  nineteenth  day  of  January,  made  its  order  calling  a 
special  session  of  the  court  to  be  held  on  February  1,  1910, 
for  a  recounting  of  the  ballots  cast  at  the  election  held  in 
Santa  Monica  for  the  o£Sce  of  mayor,  and  defendant  was  or- 
dered to  appear  on  that  date,  and  which  said  last-mentioned 
order  was  ordered  to  be  entered  as  one  superseding  the  prior 
minute  order  made  directing  citation.  It  is  alleged  that  the 
clei^  did  not,  within  five  days  after  the  end  of  the  time  al- 
lowed for  filing  statements  of  contest,  notify  the  superior 
court  of  the  filing  of  any  statement,  and  that  by  reason 
thereof  the  court  lost  jurisdiction  over  the  subject  matter; 
that  the  trial  of  said  cause  will  entail  great  expense  upon 
said  Dudley,  and  he,  therefore,  prays  for  a  writ  prohibiting 
the  court  from  further  proceeding  in  the  matter  in  connec- 
tion with  a  recount  of  said  ballots. 

The  jurisdiction  of  the  superior  court  to  hear  and  deter- 
mine election  contests  is  included  within  the  jurisdiction 
conferred  upon  such  superior  court  by  section  5,  article  VI, 
of  the  constitution,  said  proceeding  being  special  and  the  ju- 
risdiction in  relation  to  which  is  not  otherwise  provided  for 
by  statute.  The  deit  of  the  county  is  ex  officio  clerk  of 
the  superior  court,  and  a  paper  filed  with  such  clerk  having 
reference  to  a  special  court  proceeding  is  filed  with  him  as 
ex  officio  clerk  of  such  court 

The  general  law  of  the  state  regarding  the  contests  of  elec- 
tions provides,  by  section  1115  of  the  Code  of  Civil  Proce- 
dure, that  when  an  elector  contests  the  right  of  any  person 
declared  elected  to  such  office  he  must  file  with  the  county 
clerk  a  written  statement  setting  forth  specifically  the  facts 
constituting  the  grounds  of  contest  which  are  enumerated  in 
the  section,  which  statement  must  be  verified  and  filed  within 
thirty  days  after  the  declaration  of  the  result  of  the  elec- 
tion by  the  body  canvassing  the  returns  thereof.  By  section 
1118a  of  the  Code  of  Civil  Procedure,  it  is  provided:  *' Within 
five  days  after  the  end  of  the  time  allowed  for  filing  such 
statements  the  county  clerk  must  notify  the  superior  court  of 
the  county  or  city  and  county  of  all  statements  filed.  The 
court  shall  thereupon  order  a  special  session  to  be  held,  on 
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some  day  to  be  named  by  it,  not  less  than  ten  nor  more  than 
twenty  days  from  the  date  of  such  order,  at  which  session 
the  ballots  shall  be  opened  and  a  recount  taken,  in  the  pres- 
ence of  all  the  parties,"  etc.  By  section  1119  of  the  Code  of 
Civil  Procedure  it  is  provided:  **The  clerk  shall  thereupon 
issue  a  citation  for  the  person,  whose  right  to  the  office  is 
contested,  to  appear  at  the  time  and  place  specified  in  the 
order,  which  citation  must  be  delivered  to  the  sheriff,  and 
served  either  upon  the  party  in  person,  or,  if  he  cannot  be 
found,  by  leaving  a  copy  thereof  at  the  house  where  he  last 
resided,  at  least  five  days  before  the  time  so  specified." 

It  is  petitioner's  contention  that,  by  reason  of  the  failure 
of  the  clerk  to  notify  the  court  as  provided  by  section  1118a 
of  the  filing  of  the  statement,  and  by  reason  of  the  court 
making  its  order  for  a  citation  before  the  lapse  of  time  for 
filing  statements,  the  order  of  January  19th,  entered  by  the 
court  calling  a  special  session,  was  without  jurisdiction,  the 
time  having  elapsed  within  which,  it  is  claimed,  under  the 
statute  such  order  could  be  made. 

It  may  be  conceded  that  the  order  of  the  court  entered  on 
January  8th  directing  the  citation  in  the  manner  and  form 
set  forth  in  sruch  order,  except  in  so  far  as  it  is  record  evi- 
dence of  a  knowledge  of  the  pendency  of  the  proceeding,  may 
be  disregarded,  as  no  such  order  is  contemplated  by  the  stat- 
ute, and  the  citation  issued  by  the  clerk  did  not  purport  to 
convey  to  the  contestee  either  the  substance  or  effect  of  any 
order  which  by  law  the  court  was  authorized  to  make  and 
enter.  The  provision  of  the  statute  requiring  the  clerk  to 
notify  the  court  of  the  filing  of  the  contest  is  a  means  pro- 
vided by  the  statute  for  calling  the  pendency  of  the  contest 
to  the  attention  of  the  court,  in  order  that  the  court  may 
make  a  timely  order  calling  a  special  session  for  the  hearing 
of  such  action.  There  is  nothing  in  the  statute  indicating 
that  the  notification  to  the  court  of  the  filing  of  such  pro- 
ceeding must  of  necessity  be  in  writing.  It  affirmatively  ap- 
pearing that  the  court  had  actual  notice  on  January  8th  of 
the  filing  of  the  contest,  it  was  not  necessary  for  the  clerk  to 
give  a  formal  notification  in  order  that  the  court  might  be 
apprised  of  the  pendency  of  the  proceeding.  The  court  hav- 
ing knowledge  of  the  pendency  of  the  proceeding  before  the 
date  at  which  it  could  act,  and  the  record  disclosing  that 
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such  knowledge  was  still  within  the  breast  of  the  court  on  the 
19th  of  January,  it  is  fair  to  assume  that  such  knowledge 
remained  with  the  court  during  the  interim,  which  includes 
the  thirty-first  day  after  the  filing  of  the  statement  of  con- 
test. Upon  this  date  the  court,  having  knowledge  of  the  fil- 
ing of  the  contest,  is  required  by  the  statute  to  make  its  order 
calling  a  special  session  for  the  hearing  of  the  same.  This 
order,  calling  the  special  session  for  February  1st,  the  court 
made  on  the  nineteenth  day  of  January,  six  days  after  the 
expiration  of  the  thirty  days  from  the  filing  of  the  statement. 
It  will  be  observed  that  Uie  date  named  for  the  commence- 
ment of  the  special  session  was  within  twenty  days  from  the 
date  when,  as  we  have  said,  the  court,  having  notice  of  the 
contest,  was  authorized  to  act,  and  the  time  so  fixed  was  more 
than  ten  days  thereafter.  The  statute  directs  the  court  upon 
receipt  of  the  notification  to  thereupon  make  its  order.  This 
word  ''thereupon"  does  not  of  necessity  mean  immediately. 
{California  Academy  of  Sciences  v.  Fletcher,  99  Cal.  210,  [33 
Pac.  855].)  As  said  by  the  supreme  court  of  this  state  in 
Porphyry  Pav.  Co.  v.  Ancker,  104  Cal.  342,  [37  Pac.  1050], 
where  the  court  was  considering  a  section  of  the  street  law  in 
which  it  is  provided  that  the  superintendent  of  streets  shall 
thereupon  cause  certain  posting  to  be  done,  the  word  refers 
to  the  order  of  time  in  which  the  act  shall  be  done  and  is  not 
a  mandatory  regulation  requiring  immediate  performance; 
''that  it  should  follow  within  a  reasonable  time  is  the  most 
that  should  be  claimed."  It  cannot  be  said  that  a  delay  of 
six  days  in  making  the  order  was  an  unreasonable  time,  when 
we  consider  that,  in  so  far  as  the  public  is  concerned,  the 
time  fixed  for  the  special  session  was  within  the  limit  of 
twenty  days  from  the  time  when  the  court  was  first  author- 
ized to  act  and  exceeded  the  ten  days,  the  minimum  of  time 
designated.  We  are  of  opinion,  then,  that  the  superior  court 
had  jurisdiction  of  the  subject  matter  pertaining  to  the  elec- 
tion contest,  if  the  same  is  subject  to  general  law. 

It  further  appears  by  the  petition  that  upon  the  same  date 
when  the  order  was  made  calling  the  special  session  the  peti- 
tioner, defendant  in  said  contest,  filed  a  general  demurrer  to 
the  statement  of  Jones,  the  contestant.  Under  section  1014 
of  the  Code  of  Civil  Procedure,  the  effect  of  such  demurrer 
was  the  entering  of  an  appearance  to  the  proceeding.    The 
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parties  then  being  in  court,  and  petitioner  herein  having  en- 
tered an  appearance  to  the  proceeding,  the  neglect  of  the 
deik  to  iasne  the  citation  in  proper  form,  or  the  service 
thereof,  is  of  no  materiality  in  determining  the  question  of 
personal  jurisdiction. 

It  is  further  insisted  Yry  petitioner  that  the  matter  of  the 
contest  of  an  election  held  in  a  municipality  acting  under  a 
freeholders'  charter  is  a  municipal  affair,  and  that  under  the 
constitution  (art.  XI,  sec.  6),  which  provides  that  ''cities  and 
towns  heretofore  or  hereafter  organized,  and  all  charters 
thereof  framed  or  adopted  by  authority  of  this  constitution, 
except  in  municipal  affairs,  shall  be  subject  to  and  controlled 
by  general  laws,"  the  general  law  is  subordinate  to  the  regu- 
lations of  the  city  in  respect  of  such  matters.  The  only  pro- 
vifflon  of  the  charter  of  the  city  of  Santa  Monica  claimed  by 
petitioner  to  have  reference  to  an  election  contest  is  found  in 
section  30:  ''The  council  shall  also  have  full  power  to  pass 
ordinances  upon  any  other  subject  of  municipal  control,  or  to 
carry  into  effect  any  other  powers  of  the  municipality."  It 
may  be  conceded  that  the  election  and  classification  of  the  of- 
ficers of  a  charter  city,  as  well  as  contests  arising  from  such 
election,  are  municipal  affairs,  but  that  the  charter  shall 
supersede  the  general  law  in  relation  thereto  it  is  necessary 
that  the  charter  itself  should  contain  appropriate  provision 
relative  to  such  affairs.  Mr.  Justice  Harrison,  in  Fragley  v. 
Phelan,  126  CaL  395,  [58  Pac.  923],  says:  "If,  however,  the 
charter  of  a  city,  whether  given  to  it  by  the  legislature  prior 
to  the  constitution  of  1879,  or  framed  by  a  board  of  free- 
holders, contains  no  provision  in  reference  to  subjects  which 
might  have  been  included  therein,  that  city  or  its  inhabitants 
is  not  thereby  freed  from  legislative  control.  .  .  «  A  city  can- 
not claim  to  be  exempt  from  general  laws  relating  to  munici- 
pal affairs  if  there  is  no  provision  relating  to  such  affairs  in 
the  charter  under  which  it  is  acting,  whether  such  charter  is 
one  framed  by  itself  or  was  given  to  it  by  the  legislature." 
This  last  proposition  is  cited  and  followed  in  Dinan  v.  Supe- 
rior Court,  6  Cal.  App.  223,  [91  Pac.  806]. 

We  find  nothing  in  the  charter  of  Santa  Monica  which  un- 
dertakes to  deal  with  the  subject  of  the  contest  of  municipal 
elections,  nor  any  ordinance  of  the  city  based  upon  the  au- 
thority of  the  charter  under  which  any  mode  or  proceeding 


278  Dxn)LET  v.  Sxtperiob  Coubt,  bto.     [13  Cal.  App. 

relative  to  such  contests  is  sought  to  be  established.  There 
is,  therefore,  nothing  in  such  charter  in  conflict  with  general 
law.  The  averment  in  the  petition  that  the  election  was  held 
according  to  law  cannot  be  construed  into  a  statement  in- 
volving the  matter  of  a  subsequent  contest  growing  out  of 
such  election.  The  right  of  a  legislative  body  to  determine 
the  election  and  qualification  of  its  own  members  is  not  here 
presented,  but  the  election  and  qualification  of  the  chief  ex- 
ecutive officer  alone  is  involved.  It  follows  that  the  contest 
of  such  an  election  is,  therefore,  to  be  conducted  under  the 
provisions  of  the  general  law  of  the  state. 

It  is  further  claimed  by  petitioner  that  Santa  Monica  hav- 
ing been  a  city  of  the  fifth  dass  before  it  adopted  its  charter, 
therefore  the  provisions  of  section  762  of  the  municipal  cor- 
porations act,  which  provides  that  boards  of  trustees  shall 
determine  all  election  contests  in  cities  of  such  class,  is  appli- 
cable to  the  contest  under  consideration.  This  law  with  re- 
lation to  cities  of  the  fifth  class  applies  only  to  cities  actually 
of  that  class,  and  when  Santa  Monica  adopted  its  freeholders' 
charter  and  the  same  was  approved  by  the  legislature,  the 
effect  thereof  was  to  remove  that  city  from  the  classification 
of  cities,  at  least  to  the  extent  of  legislation  applying  espe- 
cially to  such  class,  and  it  became  amenable  to  the  general 
law  of  the  state  relative  to  election  contests  of  the  character 
here  instituted.  In  addition  to  this,  it  may  be  observed  that 
the  corporations  act  referred  to  makes  no  provision  for  a 
mayor  in  cities  of  the  fifth  class,  and,  of  course,  no  contest 
involving  such  office  could  possibly  exist  in  a  city  under  such 
a  classification. 

In  what  we  have  heretofore  said  we  have  disregarded  the 
point  made  by  respondent  as  to  the  adequacy  of  appeal  on 
account  whereof  prohibition  will  not  lie.  This  we  have  done 
because  upon  this  rehearing  we  are  not  agreed  upon  the  ques- 
tion as  to  an  appeal  in  such  a  contest  affording  a  speedy  and 
adequate  remedy,  and  rest  the  decision  upon  the  merits  of  the 
petition  as  presented. 

The  writ  is  denied. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal,  on  May  18,  1910. 
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A.  E.  HOUSE,  Appellant,  v.  J.  P.  PONCE,  Respondent. 

AcnoN  TO  Quiet  Title — Possession  of  Defendant — Defense  of  Tax 
Title — Bubden  of  Proof. — ^Where  the  complaint  in  an  action  to 
quiet  title  aUeged  ownership  and  right  of  possession  of  the  lots  in 
controrersy,  and  possession  bj  the  defendant,  who  took  issue  on 
plaintiff's  ownership,  and  set  up  a  tax  title  in  himself  acquired  from 
the  state,  the  burden  of  proof  is  upon  the  plaintiff  to  show  title 
in  himself,  to  overcome  the  possession  of  the  defendant;  and  if  he 
fails  in  such  proof,  it  is  not  necessar/  to  inquire  into  his  objections 
to  defendant's  tax  title,  for  if  he  has  no  title,  he  could  not  dis- 
turb defendant's  possession,  and  it  was  not  his  business  as  to 
whether  or  not  defendant's  paper  title  was  perfect. 

Id. — Title  Asserted  Undeb  Quitclaim  Deed — Bona  Fide  Pusohasb 
HOT  Shown — ^Want  of  Consideration — ^Absence  of  Title — Priob 
Deeds. — ^Where  the  evidence  of  title  in  plaintiff  was  by  virtue  of  a 
quitclaim  deed  of  the  lots  to  his  predecessor  from  one  who  owned 
the  lots  at  the  time  of  the  assessment  for  taxes  and  sale  to  the 
state,  and  there  was  no  evidence  that  plaintiff  paid  any  value  for 
the  transfer  to  him,  but  it  was  proved  that  no  consideration  was 
paid  for  the  quitclaim  deed,  and  that  the  grantor  prior  thereto  had 
sold  and  conveyed  all  the  lots  to  third  persons,  the  evidence  shows 
the  absence  of  the  title  asserted  by  the  plaintiff. 

Id. — ^Effeot  of  Prior  Deeds — ^Record  not  Shown. — The  prior  deeds 
by  the  grantor  of  the  quitclaim  deed,  though  not  shown  to  have 
been  recorded,  were  good  and  passed  title  as  to  all  persons,  save  a 
subsequent  purchaser  or  mortgagee  in  good  faith,  and  for  a 
▼aluable  consideration. 

Id. — ^Effect  of  Quitclaim  Deed — 14  ones  to  Grantee — ^Assumption  of 
Bisk  of  Titled — ^The  fact  that  the  grantor  refused  to  make  any 
other  deed  than  a  quitclaim  was  notice  to  the  grantee  sufficient  to 
put  him  on  inquiry  as  to  the  grantor's  title.  In  the  absence  of 
such  inquiry,  he  assumed  all  risks  as  to  title,  and  knew  that  he  was 
taking  only  such  title  as  might  be  left  in  the  grantor.  If,  in  fact, 
no  title  was  left  in  him  to  eonvey,  none  was  conveyed. 

Id. — Inequitable  Purpose  of  Pbocubing  Qxhtclaim  Title — Assault 
UPON  Tax  Title. — If  plaintiff  procured  the  quitclaim  title  for  the 
purpose  of  acquiring  a  standing  upon  which  to  come  into  court  and 
attack  defendant's  tax  title,  such  purpose  does  not  commend  itself 
to  a  court  of  equity.  The  defendant  being  in  possession  under  a 
deed  from  the  state,  regular  in  form,  for  which  he  paid  a  valuable 
consideration,  and  thus  enabled  the  state  and  county  to  collect  the 
taxes,  which  had  been  assessed  upon  the  lots,  cannot  b« 
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for  light  or  trivial  reatoxw,  or  bj  a  stranger  who  had  nothijig  bot 
a  quitclaim  from  one  who  had  no  title. 

Id. — ^Aiic  07  Law— Unjust  Claim  not  Eniobced. — ^The  law  aima  to  do 
justice  and  prevent  wrongSi  and  will  not  grant  affirmatiye  aid  to 
one  who  proves  no  title  to  relief  and  relies  npon  a  mere  piece  of 
paper  made  without  eonaldention  bj  one  having  no  title. 

Id.— EvioBNCB  SHOwiNe  Want  ov  TItia— Tistimont  ov  6&antob  of 
QniTOLAiic  Deed— DscLABAnoiffB  Impxachino  TiHiB  not  Involved. 
The  testimony  of  the  grantor  of  tha  quitclaim  deed  was  properlj 
admitted  to  show  that  he  sold  and  conveyed  all  the  lots  he  owned 
prior  to  the  quitclaim  deed,  and  that  at  that  time  he  had  no  lots, 
and  conveyed  nothing  when  he  made  the  qnitdaim  deed.  Bach  evi- 
dence does  not  involve  any  declarationa  tendisg  to  impeach  the 
title  conveyed. 

APPEAL  from  a  judgment  of  the  Superior  Gonrt  of  Santa 
Clara  County.    J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

A.  H.  Jarman,  for  Appellant. 

Rogers,  Bloomingdale  &  Free,  for  Respondent. 

COOPER,  P.  J. — This  action  was  brought  for  the  purpose 
of  quieting  plaintiff's  alleged  title  to  certain  lots  described  in 
the  complaint  as  being  in  College  Terrace  in  Santa  Clara 
county.  Defendant  had  judgment,  and  plaintiff  prosecutes 
this. appeal  from  the  judgment  on  the  judgment-roll  accom- 
panied by  a  bill  of  exceptions. 

The  complaint  alleged  that  the  plaintiff  was  the  owner  and 
entitled  to  the  possession  of  the  lots,  and  that  defendant  was 
in  possession  thereof  claiming  some  interest  or  estate  therein. 
The  answer  denied  the  ownership  of  the  plaintiff,  and  alleged 
the  possession  and  right  to  the  possession  of  the  said  lots  in 
defendant.  It  further  alleged  that  said  lots  were  sold  to  the 
state  of  California  on  the  twenty-sixth  day  of  June,  1896, 
for  delinquent  taxes  assessed  and  levied  thereon  for  the  year 
1895;  that  thereafter  on  the  twenty-seventh  day  of  August, 
1901,  in  pursuance  of  such  sale,  a  deed  to  said  lots  was  duly 
executed  by  the  tax  collector  to  the  state  of  California;  that 
thereafter,  on  the  twentieth  day  of  January,  1905,  the  state 
fiold  said  lots  according  to  law  to  defendant^  who  was  the 
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highest  bidder,  for  the  sum  of  $181,  and  in  pursuance  of  such 
sale  of  the  tax  collector  executed  and  delivered  to  defendant 
a  deed  to  said  premises,  which  deed  defendant  has  placed  of 
record. 

The  court  found  that  the  plaintiff  was  not  at  any  time  the 
owner  nor  entitled  to  the  possession  of  said  lots;  that  the 
defendant  was  the  owner,  in  the  possession,  and  entitled  to 
the  possession  thereof.  The  court  also  found  that  all  the 
proceedings  as  set  forth  in  the  answer  from  the  said  assess- 
ment up  to  and  including  the  execution  of  the  deed  to  defend- 
ant, were  regular,  and  that  the  tax  deed  was  valid  and  con- 
veyed a  valid  title  to  defendant. 

Plaintiff  contends  that  there  were  several  irregularities  in 
regard  to  the  assessment,  the  notice  of  sale,  the  manner  of 
sale  and  the  amount  thereof,  sufficient  to  justify  us  in  hold- 
ing the  tax  deed  void.  In  view  of  the  conclusion  we  have 
reached  it  is  not  necessary  to  examine  nor  to  discuss  the  sev- 
eral alleged  informalities  in  the  proceedings  by  which  the  tax 
deed  was  finally  executed  and  delivered  to  defendant.  It  is 
well  settled  that  the  plaintiff,  having  alleged  that  he  was  the 
owner  of  the  lots  and  entitled  to  the  possession  thereof,  was 
required  to  prove  that  he  was  such  owner,  and  the  burden 
was  upon  him  to  make  such  proof.  He  was  entitled  to  relief 
only  upon  showing  title  in  himself,  for  if  he  had  no  title  he 
could  not  disturb  even  the  possession  of  defendant,  and  it 
was  not  his  business  as  to  whether  or  not  defendant's  paper 
title  was  perfect.  {Martin  v.  Lloyd,  94  Cal.  195,  [29  Pac 
491] ;  Winter  v.  McMillan,  87  Cal.  256,  [22  Am.  St.  Rep. 
243,  25  Pac.  407] ;  Heney  v.  Pesoli,  109  CaL  53,  [41  Pac. 
819] ;  McOrath  v.  Wallace,  116  Cal.  549,  [48  Pac.  719].) 

It  may  be  conceded  that  at  the  time  of  the  assessment  and 
also  at  the  time  of  the  sale  to  the  state  the  lots  were  owned 
by  one  Alexander  Gordon.  The  record  shows  that  plaintiff 
in  proof  of  his  title  introduced  in  evidence  a  deed  of  said 
(Jordon  to  one  Farley,  followed  by  a  deed  from  said  Farley 
to  plaintiff.  It  does  not  appear  that  the  deeds  were  read  in 
evidence;  nor  is  there  anything  as  to  the  date  or  contents 
other  than  the  statement  that  the  deeds  conveyed  the  property 
described  in  the  amended  complaint.  This  statement,  of 
coarse,  can  mean  nothing  more  than  that  the  deeds  were 
correct  in  form  and  purported  to  convey  the  premises  as  de- 
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scribed  in  the  amended  complaint.  Defendant  called  Gordon 
as  a  witness,  and  he  testified  that  about  February,  1906,  said 
Farley  came  to  the  witness*  house  claiming  to  represent  some- 
one else,  and  wanted  to  get  a  deed  to  the  lots;  that  Farley 
presented  a  bargain  and  sale  deed,  which  witness  declined  to 
sign,  but  he  finally,  after  some  conversation,  signed  a  quit- 
claim deed  to  Farley;  that  witness  received  no  consideration 
for  the  deed;  that  witness  at  the  time  he  made  said  quitclaim 
deed  to  Farley  did  not  own  the  lots,  but  had  conveyed  two 
of  them  to  W.  J.  Walsh  in  May,  1888,  two  of  them  to  John 
Robinson  in  April,  1889,  and  the  other  two  to  Levi  Van  Fossen 
in  1893;  that  witness  had  disposed  of  all  of  said  lots  and 
given  deeds  to  them  prior  to  1895.  These  deeds,  although  it 
does  not  appear  that  they  were  recorded,  were  good  as  to  all 
persons  save  a  subsequent  purchaser  or  mortgagee  in  good 
faith  and  for  a  valuable  consideration  ( Civ.  Code,  sec.  1214) . 
The  evidence  of  Gordon  is  not  contradicted,  and  plainly  shows 
that  no  title  was  in  him  when  he  conveyed  to  Farley.  There 
is  not  a  word  of  evidence  even  tending  to  show  that  plaintiff 
paid  any  consideration  for  the  lots,  or  that  he  was  a  bona 
fide  purchaser.  The  fact  that  Gordon  refused  to  make  any 
other  than  a  quitclaim  deed  was  notice  to  Farley,  and  sufS- 
cient  to  put  him  upon  inquiry.  The  grantee  in  said  quit- 
claim deed  assumed  all  risks  as  to  title.  He  took,  and  knew 
he  was  taking,  only  such  title  as  was  left  in  Gordon.  There 
being  no  title  in  Gordon  nothing  was  conveyed.  There  is  no 
explanation  as  to  why  the  plaintiff  procured  the  quitclaim 
deed.  If  he  did  it  for  the  purpose  of  acquiring  a  standing 
upon  which  to  come  into  court  and  attack  the  defendant's 
tax  title,  such  purpose  does  not  commend  itself  to  a  court  of 
equity.  The  defendant  being  in  possession  under  a  deed  from 
the  state,  regular  in  form,  for  which  he  paid  a  valuable  con- 
sideration, and  thus  enabled  the  state  and  county  to  collect 
the  taxes  which  had  been  assessed  upon  the  lots,  cannot  be 
disturbed  for  light  or  trivial  reasons,  or  by  a  stranger  who 
has  nothing  but  a  quitclaim  deed  from  one  who  had  no  title. 
The  law  aims  to  do  justice  and  prevent  wrongs.  One  claim- 
ing its  affirmative  aid  to  quiet  his  title  must  prove  such  title, 
and  not  rely  upon  a  mere  piece  of  paper  made  without  con- 
sideration by  one  who  had  no  title. 
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The  testimony  of  Gtordon  was  properly  admitted.  It  was 
not  in  the  nature  of  declarations  tending  to  impeach  the  title 
which  he  had  conveyed  by  the  quitclaim  deed,  but  was  for 
the  purpose  of  showing  that  he  in  effect  had  nothing  to  con- 
vey, and  conveyed  nothing  at  the  time  he  made  the  quitclaim 
deed. 

The  judgment  is  aflrmed. 

Hally  J.y  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  676.    Third  Appellate  Distrfct.— April  19,  1910.] 

D.  J.   SIMMONS,  Appellant,  v.  MART  SWEENEY,  Re- 
spondent. 

Action  by  Bbokes — Breach  of  Writtkn  Contract  of  Sale — Findino 
— Substitution  of  Oral  Contract — ^Sale  at  Auction  not  Bt- 
FECTKD. — ^In  an  action  by  a  real  estate  broker  to  recover  damages 
for  breach  of  a  written  contract  to  pay  one-third  of  all  profit  from 
a  sale  of  land  at  $19,000  for  which  $16,250  had  been  paid,  on  ac- 
count of  prevention  by  the  owner  of  an  auction  sale  for  $20,400,  a 
recovery  cannot  be  had,  where  the  court  finds  upon  sufficient  evi- 
dence that  the  written  contract  was  superseded  by  the  oral  contract 
of  the  parties  for  a  sale  of  the  land  at  auction  by  the  broker  at 
his  own  expense,  at  which  the  owner  was  to  receive  $21,000,  and 
the  broker  was  to  receive  all  above  that  sum,  which  might  prove 
more  profitable  to  him,  it  being  expressly  agreed  that  if  $21,000 
was  not  realized,  all  sales  were  to  be  declared  off,  which  was  done, 
with  the  effect  that  no  purchaser  was  obtained  or  sale  effected. 

Id. — ^Rescission — ^Novation. — The  evidence  sustains  a  rescission  of  the 
written  agreement,  and  the  substitution  of  the  parol  contract;  or,  in 
other  words,  it  shows  a  clear  case  of  novation,  which,  under  section 
1530  of  the  Civil  Code,  is  "the  substitution  of  a  new  obligation  for 
an  existing  one/' 

lb.— Construction  of  Evidence  Under  Finding — Question  of  Fact 
FOR  Trial  Court. — ^Under  the  construction  that  this  court  is  bound 
to  place  upon  the  evidence,  it  is  incontrovertible  that,  after  the  ex- 
ecution of  the  written  contract,  and  before  any  services  were  per- 
formed under  its  terms,  the  parties  thereto  entered  into  an  entirely 
different  parol  agreement  respecting  the  same  subject  matter;  and 
it  is  a  question  of  fact  for  the  trial  court  to  determine  from  all 
the  facts  and  eireumstancoi  whether  the  parol  agreement  was  in* 
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tended  to  be  substitnted  for  tbe  written  agreement,  and  whether 
the  sabsequent  conduct  in  attempting  to  tell  the  property  ie  ref- 
erable to  the  parol  agreement. 

Id. — Inoonsistenoy  of  Tebics  ov  Gontraots — Amnttlmxnt  ov  WEimif 
C0NT1U.0T — ^Loss  OF  Ck>MPENSATiON. — ^Thc  terms  of  the  two  con- 
tracts were  entirely  inconsistent,  and  could  not  be  operative  at  the 
same  time.  It  is  reasonable  to  conclude  that  the  written  contract 
was  annulled  by  consent,  and  that,  since  appellant  failed  to  sell 
the  property  for  the  agreed  sum,  he  was  entitled  to  no  eompensa- 
tion. 

Id. — ^EiiBonoN  bt  Apfelulnt— Loss  of  Bights  and  Obugations  Un- 
DSB  Wbitten  Conthaot. — ^If  appellant  intended  to  rely  upon  the 
written  contract,  he  should  have  declined  to  accept  and  act  upon 
the  proposition  subsequently  submitted  to  him  by  respondent.  He 
was  called  upon  to  exercise  his  election,  and  he  chose  to  take  his 
ehancee  of  a  larger  compensation  under  the  second  parol  arrange- 
ment; and  by  accepting  respondent's  new  proposal  and  subsequently 
acting  thereon,  the  rescission  of  the  first  contract  was  entirely  eon- 
•ummated,  and  it  was  then  too  late  for  him  to  seek  a  revival  of  the 
privileges  and  obligations  of  the  written  contract. 

Id. — ^Fbkedom  of  Choigx — ^Absence  of  Menage  or  Duress. — There  was 
no  interference  with  the  freedom  of  the  appellant's  choice  by  the 
statement  that  in  the  proposed  auction  sale,  respondent  must  have 
$21,000  as  her  share,  or  there  would  be  no  sale;  such  a  declaration 
did  not  amount  to  menace  or  duress,  where  nothing  else  appears 
calculated  to  inspire  fear  in  the  mind  of  appellant  or  to  influence 
unduly  his  Judgment.  The  mere  threat  to  withhold  from  a  party 
a  legal  right  which  he  has  an  adequate  remedy  to  enforce  is  not,  in 
the  eyes  of  the  law,  duress. 

Id. — Consideration  of  New  Agreement — ^Mistake  of  Judgment. — The 
new  agreement  was  supported  by  a  sufficient  consideration  in  the 
right  given  to  appellant  to  retain  whatever  was  received  for  the 
property  in  excess  of  $21,000,  by  which  it  was  believed  that  he 
would  be  amply  compensated.  The  fact  that  subsequent  events 
proved  the  parties  to  be  mistaken  in  their  judgment  does  not  affect 
the  question  of  compensation. 

Id. — Parol  Agreement  not  Within  Statute  of  Frauds. — ^The  parol 
agreement,  having  become  entirely  executed,  was  not  within  the 
statute  of  frauds,  as  purporting  to  transfer  an  interest  in  real 
property.  Under  section  1661  of  the  Civil  Code,  "an  executed  con- 
tract is  one  the  object  of  which  was  fully  performed." 

Id. — Supposition  of  Invaliditt  of  Parol  Agreement — ^Purchaser  not 
Found  Under  Written  Agreement. — ^Upon  the  supposition  of  the 
invalidity  of  the  parol  agreement,  and  the  continuance  of  the  writ- 
ten agreement  in  force,  there  can  be  no  recovery  thereunder,  for 
the  reason  that  the  broker  has  failed  to  prove  that  he  obtained  a 
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purchaser  for  the  propertji  readj  and  willing  to  make  the  porehaee 
in  accordance  with  the  terms  imposed  by  the  seller. 

lb. — Duty  of  Bboksk  not  Pekfo&mjed  —  Dismissal  of  PnosPBonva 
BuYXR* — It  cannot  be  said  that  the  duty  of  the  broker  has  been 
performedi  when,  by  his  own  act^  he  has  dismissed  the  prospeetive 
buyer  and  acquitted  him  of  any  connection  with  the  transaction  and 
of  any  obligation  to  purchase. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra^ 
mento  County,  denying  a  new  triaL    Peter  J.  ShieldSi  Judge* 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  F.  Howard,  and  J.  B.  Hughes,  for  Appellant 

J.  B.  Devine,  and  J.  W.  S.  Butler,  for  Bespondent, 

THE  COURT.— The  action  is  for  damages  for  the  violar 
lion  of  a  contract.  In  December,  1906,  appellant  procured 
from  one  Henderson  an  option  on  lots  5,  6,  and  east  half  of 
lot  7,  bounded  by  M  and  N  and  Sixteenth  and  Seventeenth 
streets,  in  the  city  of  Sacramento,  for  the  sum  of  $16,000. 
Shortly  afterward  appellant  entered  into  an  agreement  with 
respondent  whereby  she  was  to  purchase  the  property  for 
$16,250  and  give  him  one-third  of  the  profits  above  $16,250 
when  the  property  could  be  sold  for  as  much  as  $19,000.  Ac^ 
cordingly  appellant  procured  Henderson  to  deed  the  property 
to  respondent  for  said  consideration,  $250  of  the  amount  be- 
ing paid  to  Simmons. 

In  the  spring  of  1907  the  parties  herein  reduced  their  agree- 
ment to  writing,  as  follows:  ''Lots  5,  6  and  east  half  of  lot  7, 
M  and  N,  16th  and  17th  streets.  Price  paid  $16,250,  selling 
price  $19,600.  Mrs.  Sweeney  to  receive  %  of  the  profit;  D. 
J.  Simmons  to  receive  %  of  the  profit.  Signed,  D.  J.  Sim- 
mons; Mary  Sweeney.*'  Appellant  claims  that  ''It  is  for 
the  violation  of  said  contract  by  respondent  in  preventing  a 
sale  of  said  property  for  $20,400  at  an  auction  sale  had 
April  23,  1908,  and  refusing  to  stand  by  the  terms  thereof 
and  divide  the  profits,  as  provided  in  said  contract,  that  dam- 
ages are  sought  in  this  action.'' 

The  court  found  that  said  written  agreement  was  executed 
by  appellant  and  respondent,  and  further  that  in  "April, 
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1908,  it  was  mutually  agreed  between  the  plaintiff  and  de- 
fendant that  the  plaintiff,  who  is  an  auctioneer,  should  ad- 
vertise and  sell  said  property  at  public  sale,  and  that  said 
property  should  not  be  sold  at  said  sale  for  less  than  $21,000, 
and  that  if  the  bids  for  said  property  offered  at  said  sale 
should  not  aggregate  said  sum  of  $21,000  said  property  should 
not  be  sold  and  should  be  withdrawn  from  sale,  and  that 
the  plaintiff  ( defendant  t)  should  have  and  receive  as  her 
portion  of  the  purchase  price  of  said  property  at  said  sale 
the  sum  of  $21,000,  and  not  less,  and  that  defendant  (plain- 
tiff f)  should  receive  all  sums  for  which  said  property  should 
be  sold  at  said  sale  in  excess  of  said  sum  of  $21,000."  It  is 
further  found  that  in  pursuance  of  said  agreement  plaintiff 
advertised  the  sale  to  take  place  on  Thursday,  April  23,  1908, 
at  10  o'clock  A.  M. ;  that  on  said  date  he,  ''in  the  presence  of 
the  defendant  and  in  the  presence  of  various  persons  who 
were  assembled  at  said  sale,  stated  to  the  persons  present  at 
said  sale  that  he  would  offer  the  said  property  in  subdivisions 
and  would  receive  bids  upon  said  subdivisions  so  offered,  and 
that  after  having  offered  all  of  said  property  in  subdivisions 
for  sale  he  would  then  offer  the  property  as  a  whole  for  sale 
and  receive  bids  thereon,  and  that  in  the  event  the  bids  of- 
fered for  said  property,  either  in  subdivisions  or  as  a  whole, 
did  not  aggregate  the  sum  of  $21,000,  that  the  sale  of  the 
property  as  a  whole  or  in  subdivisions  would  be  declared  off 
and  that  said  property  would  be  withdrawn  from  sale";  that 
the  property  was  thereupon  offered  for  sale  and  that  certain 
bids  were  received  for  the  subdivisions,  aggregating  less  than 
$21,000.  **That  the  said  plaintiff,  after  he  had  received  said 
bids  as  aforesaid,  for  said  property  in  subdivisions,  thereupon 
announced  that  he  would  offer  the  property  for  sale  as  a 
whole,  and  he  thereupon  did  offer  said  property  as  a  whole 
for  sale,  but  received  no  bids  therefor.  Thereupon  the  said 
plaintiff,  in  the  presence  of  defendant,  and  in  the  presence  of 
said  bidders  aforesaid  and  the  bystanders  at  said  sale,  de- 
clared that  inasmuch  as  the  bids  offered  for  said  property  did 
not  aggregate  the  sum  of  $21,000,  that  the  said  sale  and  the 
said  sales  of  said  subdivisions  was  and  were  off,  and  that  the 
said  property  was  withdrawn  from  sale,  and  the  said  bids  or 
offers  were,  and  each  of  them  was,  rejected." 
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There  la  a  finding,  also,  that  none  of  said  bidders  made 
any  tender  to  defendant  or  demanded  a  deed  or  renewed  his 
bid  or  offer  to  buy  said  property  or  any  of  the  subdivisions 
thereof. 

The  evidence  is  abundantly  sufScient  to  support  the  find- 
ing that  this  parol  agreement  was  made  and  that  plaintiff 
conducted  said  auction  in  accordance  with  its  terms.  The  tes- 
timony of  the  plaintiff  himself  is  to  that  effect.  He  testified 
that  ''At  that  meeting  Mrs.  Sweeney  said  she  wanted  twenty- 
one  thousand  dollars  for  her  interest  in  the  property.  I  said 
this,  that  I  would  go  on  and  advertise  it,  pay  all  the  ex- 
penses out  of  my  podcet,  and  would  endeavor  to  get — she  said 
the  property  ought  to  bring  twenty-five  thousand  dollars,  and 
she  says  'if  it  brings  enough  to  cover  my  interest  and  my 
expense' — ^I  told  her  I  did  not  think  it  would  bring  that 
much,  but  that  it  would  bring  twenty-two  thousand  five  hun- 
dred, and  she  told  me  that  at  that  time  she  wanted  twenty- 
one  thousand,  and  she  said  at  that  time  that  all  I  got  over 
twenty-one  thousand  I  could  have.  I  advertised  the  property 
and  said  I  would  try  and  see.  If  the  property  brought 
twenty-two  thousand  five  hundred  I  was  to  get  fifteen  hun- 
dred. If  it  brought  twenty-five  thousand  I  was  to  get  four 
thousand.  If  the  property  did  not  bring  twenty-one  thou- 
sand, the  sale  was  not  to  go  and  the  sale  was  to  be  declared 
off;  that  was  the  distinct  understanding.  The  day  of  the 
sale  I  cried  the  property  in  the  usual  way,  offering  the  land 
in  parcels.  Before  the  sale  I  told  the  bidders  I  was  going  to 
subdivide  it  and  offer  it  in  parcels  or  pieces,  as  I  described 
them  how  I  was  going  to  offer  them,  and  told  them  that  the 
highest  and  best  bidder  would  get  them,  provided  that  it 
brought  a  certain  amount;  I  said  this  very  clearly.  I  do  not 
think  I  told  them  how  much  it  was  to  bring.  I  might  have  said 
that  it  must  bring  twenty-one  thousand,  but  I  don't  recollect 
I  then  told  the  various  bidders  on  the  subdivisions  or  several 
parcels  I  would  offer  the  piece  of  property  as  a  whole,  and 
that  if  it  did  not  bring  the  sum  required  by  Mrs.  Sweeney 
that  the  sale  would  be  off.  I  thereupon  cried  the  parcels 
and  obtained  certain  bids  on  them.  At  the  conclusion  of  the 
sale,  so  far  as  the  sale  of  the  subdivisions  was  concerned, 
I  offered  it  as  a  whole,  stating  thut  the  property  did  not  bring 
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the  price  Mrs.  Sweeney  wanted.  I  received  no  bids  upon  the 
property  as  a  whole  and  I  thereupon  declared  the  sale  off/' 

The  terms  of  the  agreement  are  recited  in  substantially  the 
same  way  by  respondent.  She  adds  the  statement  that  ap- 
pellant declared  he  would  take  the  responsibility  on  his  own 
shoulders  and  pay  the  expenses  of  the  auction  sale  and  Mrs. 
Sweeney  was  to  get  $21,000. 

There  is  thus  shown  a  rescission  of  the  written  agreement 
and  the  substitution  of  the  parol  contract.  In  other  words, 
we  have  the  clear  case  of  a  novation,  ''the  substitution  of  a 
new  obligation  for  an  existing  one."  (Civ.  Code,  sec.  1530.) 
Under  the  construction  we  are  bound  to  place  upon  the  evi- 
dence there  can  be  no  controversy  that  after  the  execution  of 
said  written  agreement,  and  before  any  services  were  per- 
formed under  its  terms,  the  parties  thereto  entered  into  an- 
otiier  and  entirely  different  agreement  concerning  the  same 
subject  matter.  The  only  possible  question  that  could  arise 
would  be  whether  this  was  intended  to  be  substituted  for  the 
written  agreement  and  whether  the  subsequent  conduct  of 
appellant  in  attempting  to  sell  the  property  is  referable  to 
said  parol  agreement.  This  was  for  the  court  to  determine 
from  all  the  facts  and  circumstances.  While  there  was  no 
express  declaration  that  the  parol  contract  was  to  supersede 
the  written  one,  no  other  conclusion  seems  reasonable.  The 
terms  of  these  two  contracts  were  entirely  inconsistent  and 
could  not  be  operative  at  the  same  time.  But  the  evidence 
for  respondent  shows  conclusively  that  everytlimg  done  by 
appellant  toward  effecting  a  sale  of  the  property  was  in  pur- 
suance of  the  said  parol  agreement.  He  followed  its  terms 
in  advertising  the  property  and  announced  to  the  bidders  that 
their  bids  were  rejected  and  the  property  withdrawn  because 
it  did  not  bring  the  said  amount  of  $21,000.  In  fact,  no  one 
can  read  the  evidence  dispassionately  without  reaching  the 
conclusion  that  the  earlier  agreement  was  entirely  annulled 
by  consent  and,  since  appellant  failed  to  sell  the  property  for 
the  sum  agreed  upon,  he  was  entitled  to  no  compensation. 

If  appellant  intended  to  rely  upon  the  first  contract  he 
should  have  declined  to  accept  and  act  upon  the  proposition 
subsequently  submitted  by  respondent.  He  was  called  upon 
to  exercise  his  election  and  he  chose  to  teike  his  chances  of 
getting  a  larger  compensation  under  this  second  arrangement. 
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The  mle  approved  1^  otir  supreme  court  in  Alderson  y. 
Houston,  154  Cal.  11,  [96  Pac.  884],  is  stated  as  follows  in 
Lake  Share  etc.  Ry.  Co.  y.  Richards,  152  111.  59,  [38  N.  E. 
773] :  '' Without  further  quotation  from  cases,  it  seems  clear, 
both  upon  principle  and  by  authority,  that  where  one  party 
to  an  executory  contract  refuses  <to  treat  it  as  substituting  and 
binding  upon  him,  or  by  his  acts  and  conduct  shows  that  he 
has  renounced  it  and  no  longer  considers  himself  bound  by 
it,  there  is,  in  legal  e£Fect,  a  prevention  of  performance  by 
the  other  party,  and  it  can  make  no  difference  whether  the 
contract  has  been  partially  performed  or  the  time  for  per- 
formance has  not  yet  arrived;  nor  is  it  important  whether 
the  renunciation  be  by  declaration  of  the  party  that  he  will 
be  no  longer  bound,  or  by  acts  and  conduct  which  clearly 
evince  that  that  determination  had  been  reached  and  is  being 
acted  upon.  It  would  seem  clear  on  principle  that  a  mere 
declaration  of  the  party  of  an  intention  not  to  be  bound,  or 
acts  and  conduct  in  repudiation  of  the  contract,  will  not  of 
themselves  amount  to  a  breach,  so  as  to  create  an  effectual 
renunciation  of  the  contract,  for  one  party  cannot  by  any  act 
or  declaration  destroy  the  binding  force  and  efKcacy  of  the 
oontract.  As  said  by  Bowen,  L.  J.,  in  Johnstone  v.  Milling, 
16  Q.  B.  Div.  460:  'Its  real  operation  appears  to  be  to  give  the 
promisee  the  right  of  electing  either  to  treat  the  declaration 
as  brutum  ftUmen  and  holding  fast  to  the  oontract  to  wait 
till  the  time  for  its  performance  has  arrived,  or  to  act  upon 
it,  and  treat  it  as  a  final  assertion  by  the  promisor  that  he  is 
no  longer  bound  by  the  contract,  and  a  wrongful  renunciation 
of  the  contractual  relation  into  which  he  has  entered.  ...  If 
he  does  so  elect,  it  becomes  a  breach  of  contract,  and  he  can 
recover  upon  it  as  such.'  Upon  the  election  to  treat  the  re- 
nunciation, whether  by  declaration  or  by  acts  and  conduct,  as 
a  breach  of  the  contract,  the  rights  of  the  parties  are  to  be 
regarded  as  then  culminating,  and  the  contractual  relation 
ceases  to  exist,  except  for  the  purpose  of  maintaining  the  ac- 
tion for  the  recovery  of  damages.  These  views  are  amply 
sustained  by  numerous  decided  causes."  It  is  difficult  to  con- 
ceive how  any  other  position  could  be  taken  with  any  show 
of  reason.  In  the  case  at  bar,  appellant  not  only  failed  to 
elect  to  stand  upon  the  original  contract  and  to  regard  the 

li  OsL  App.— ts 


290  Simmons  i;.  Sweenet.         [13  Cai.  App. 

acts  and  declarations  of  respondent  as  a  repudiation  of  its 
terms  and  entitling  him  to  the  commission  provided  therein, 
but  he  accepted  respondent's  new  proposal,  subsequently  acted 
upon  it,  and  thereby  the  rescission  of  the  former  contract 
was  entirely  consummated.  It  was  then  too  late  to  seek  a 
revival  of  the  privileges  and  obligations  of  the  written  con- 
tract. They  had  disappeared  as  completely  as  though  never 
existing. 

The  specific  grounds  upon  which  appellant  attacks  the  sec- 
ond agreement  and  the  conclusion  of  the  trial  court  drawn 
therefrom  are,  as  stated  by  him:  ''Said  so-called  agreement 
was  invalid  and  of  no  binding  force  on  the  rights,  duties  and 
obligations  of  the  parties,  or  either  of  them,  as  laid  down  in 
the  said  written  agreement,  in  this:  I.  It  was  not  a  mutual 
agreement  within  the  meaning  of  the  law.  2.  There  was  no 
sufficient  consideration  to  support  it  3.  It  was  an  oral  agree- 
ment conveying  an  interest  in  real  property.  4.  It  was  an 
unexecuted  oral  agreement  changing  the  terms  of  a  written 
agreement." 

None  of  these  contentions  can  be  successfully  maintained. 
The  want  of  mutuality  is  affirmed  on  the  pretext  that  appel- 
lant was  coerced  by  the  assumption  of  authority  on  the  part 
of  respondent.  He  was  confronted,  so  it  is  claimed,  by  the 
menacing  declaration  that  respondent  ''must  have  $21,000 
for  her  share  or  there  would  be  no  sale.''  But  it  is  too  plain 
for  argument  that  there  was  no  interference  nor  attempted  in- 
terference with  the  freedom  of  appellant's  choice.  We  are 
not  aware  of  any  authority  holding  that  such  a  declaration 
amounts  to  menace  or  duress.  The  record  does  not  disclose 
anything  in  the  appearance  or  manner  of  respondent  calcu- 
lated to  inspire  fear  in  the  mind  of  appellant  or  to  influence 
unduly  his  judgment.  "The  mere  threat  to  withhold  from  a 
party  a  legal  right  which  he  has  an  adequate  remedy  to  en- 
force, is  not,  in  the  eyes  of  the  law,  duress.  Certainly  not 
such  as  will  evade  the  execution  of  a  contract."  {Cable  v. 
Foley,  45  Minn.  421,  [47  N.  W.  1135] ;  Taylor  v.  Ford,  131 
Cal.  440,  [63  Pac.  770] ;  Standard  Box  Co,  v.  Mutual  Biscuit 
Co.,  10  Cal.  App.  746,  [103  Pac.  938].)  We  find  nothing  to 
indicate  either  legal  or  moral  duress. 

It  is  equally  clear  that  there  was  a  sufficient  consideration 
to  support  the  agreement.    Appellant  acquired  the  right  to 
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retain  whatever  was  received  for  the  property  in  excess  of 
$21,000.  It  was  believed  that  the  property  could  be  sold  for 
such  an  amount  as  would  amply  compensate  appellant  for  his 
services.  That  subsequent  events  proved  the  parties  to  be 
mistaken  in  their  judgment  does  not  affect  the  question  of  oon- 
sideration. 

If  the  property  had  been  sold  for  a  large  amount  in  excess 
of  the  sum  to  be  paid  respondent  it  would  be  equally  as  rea- 
sonable to  contend  that  there  was  no  consideration  for  the 
contract.  The  truth  is,  of  course,  that  the  opportunity  for 
benefit  to  both  parties  and  the  expectation  of  realizing  it 
growing  out  of  the  teims  of  the  agreement  are  sufficient  to 
make  it  binding.  If  we  were  willing  to  concede  the  sound- 
ness of  appellant's  position  that  the  agreement  in  question 
purported  to  convey  an  interest  in  real  property  it  would 
signify  nothing,  as  it  is  manifest  that  it  was  entirely  executed 
and  therefore  taken  without  the  statute  of  frauds.  ''An  ex- 
ecuted contract  is  one  the  object  of  which  is  fully  performed. '' 
(Civ.  Code,  sec.  1661.) 

When  it  was  found  that  the  property  would  not  bring 
$21,000  there  was  nothing  left  for  appellant  but  to  declare 
the  bids  rejected  and  the  property  withdrawn  from  sale. 
This  was  done  voluntarily  by  appellant  and  the  contractual 
relation  terminated.  It  may  be  that  he  would  have  been  au- 
thorized to  advertise  the  property  again  and  repeat  the  effort 
to  sell,  but  that  question  is  not  involved,  since  appellant  pur- 
sued the  matter  no  further,  but  treated  the  contract  as  at  an 
end  and  brought  suit  for  his  commission. 

But,  in  addition  to  the  foregoing,  it  must  be  said  that  if 
the  parol  agreement  was  invalid  appellant  has  not  shown 
himself  entitled  to  recover  under  the  written  agreement. 
Since  he  acquiesced  in  the  new  proposal  the  most  that  could 
be  claimed  would  be  that  the  written  contract  is  still  opera- 
tive. But  as  a  basis  for  any  commissions  under  this,  appel- 
lant must  prove  that  he  obtained  a  purchaser  for  the  prop- 
erty. ''Before  a  broker  can  be  said  to  have  earned  his 
commission  it  must  be  shown  that  he  provided  a  purchaser 
who  was  ready  and  willing  to  make  the  purchase  in  accord- 
ance with  the  terms  imposed  by  the  seller."  (Zeimer  v.  Anti- 
seU,  75  Cal.  509,  [17  Pac.  642].)  It  cannot  be  said  that  this 
duty  haa  been  performed  when  the  agent  by  his  own  act  has 
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dismissed  the  prospective  buyer  and  acquitted  him  of  any 
connection  with  the  transaction  and  of  any  obligation  to  pur- 
chase. 

There  can  be  no  doubt,  we  think,  that  the  findings  are  sup- 
ported  by  the  evidence  and  that  no  error  was  committed  by 
the  lower  court. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  17, 1910. 


[dT.  No.  771.    First  Appellate  Distriet.— Aprfl  20,  1910.] 

In  the  Matter  of  the  Estate  of  JOSEPH  GOETZ,  Deceased. 
EDOUARD  LESAGE  et  al..  Children  of  JULES  LES- 
AGE,  Deceased,  Appellants,  v.  ALBERT  GOETZ  and 
CAMILLE  GOETZ  et  al..  Respondents. 

Wnxs — CoNSTaucTiON  and  Eftect — ^Lapsed  Leoact — Fast  or  Rssn>ns 
— Statute  of  Descent  Inappucable. — Where  it  Batisfaetorily  ap- 
pears from  the  terms  of  a  will  that  the  testator  intended  that  in 
case  of  legatees  who  should  die  prior  to  his  death  the  legacies 
bequeathed  to  them  riiould  lapse  and  become  part  of  the  residua 
of  his  estate,  the  terms  of  the  will  must  control  in  that  re- 
spect, and  the  provision  of  section  1310  of  the  Ciyil  Code,  that 
when  a  devisee  or  legatee  who  is  a  relation  of  the  testator  dies 
before  his  death,  leaving  lineal  descendants,  such  descendants  shall 
take  the  same  share  which  would  have  passed  to  the  devisee  or 
legatee  had  he  survived  the  testator,  is  inapplicable  in  such  case. 

Id. — Intention  ov  Testator — ^Untechnical  Terms  Employed  in  Sxlp- 
DRAWN  Wnx. — It  is  sufficient  that  the  intention  of  the  testator  as 
to  the  disposition  of  lapsed  legacies  can  be  readily  ascertained,  not- 
withstanding the  use  of  inartificial  terms  in  expressing  his  inten- 
tion in  a  will  drawn  by  the  testator  himself,  who  is  a  foreigner  hj 
birth,  unable  to  express  himself  with  technical  accuracy.  In  order 
to  learn  his  intention,  the  whole  will  may  be  examined,  and  words 
may  be  interpolated  or  transposed,  and  the  use  of  technical  worda 
incorrectly  will  be  taken  as  if  correctly  used. 

10. — ^xJss  or  Words  "Devise"  and  "Bequeath" — Misuse  or  Wobds. — 
The  words  "devise,"  "bequeath"  and  corresponding  terms  are  fre* 
quently  employed  interchangeably,  especially  by  testators  who  are 
not  lawyers  and  who  draw  their  own  wills.    Some  words  ara  so 
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f reqnentlj  miioMd  bj  testeton  that  ybtj  lltUe  argnment  it  needed 
to  moTe  the  eonrt  to  rejeot  them  and  eobetitate  others  in  their 
plaee.  The  wiU  in  question  neei  the  words  **\eguj  or  bequest"  to 
include  a  devise^  and  the  word  "derise^  to  inolnde  a  '^egacj/'  and 
the  word  "derise"  with  sense  of  "devisee." 

Id. — CoBREcnoN  of  Inaocublatb  Continoent  Clausb  as  to  Lapsed 
Leoagiss. — ^A  clause  in  the  will  reading:  "And  devise  so  bequeathed 
hj  me  should  die  prior  to  mj  death  the  legacies  to  them  mentioned 
in  this  will  shall  lapse,  and  such  legacies  shall  form  part  of  mj 
residuring  estate/'  evidently  refers  to  a  contingent  event,  and  the 
word  "If"  should  be  inserted  at  the  beginning  of  the  clause,  and 
the  words  "and  devise,"  changed  to  "any  devisee."  In  view  of  the 
law  applicable  to  lapsed  legacies,  and  the  whole  language  of  the 
win,  the  testator  evidently  intended  that  legacies  lapsing  by  the 
prior  death  of  legatees  should  include  all  legacies  mentioned  in  the 
win. 

Id. — Gods  Provision  as  to  Consteuotion  of  Will— "Cleab  and  Bis- 
TiNOT  Bequest" — Inappucabilitt  to  Ghildben  not  Betebred  to. 
Section  1322  of  the  Civil  Code  provides  a  rule  applicable  only  to 
the  construction  of  a  will,  where  a  dear  and  distinct  devise  or  be- 
quest is  sought  to  be  affected  by  a  provision  of  the  will  not  equally 
dear  and  distinct;  and  that  section  can  have  no  application  to 
children  of  a  deceased  legatee  whose  legacy  has  lapsed  as  provided 
in  the  will,  and  has  become  part  of  the  residue  of  the  estate,  if 
euch  children  are  in  no  wise  referred  to  or  provided  for  as  bene- 
fldaries  under  the  wilL  That  section  does  not  provide  that  when 
one  may  be  entitled  to  a  legacy  by  force  of  the  statute,  any  in- 
tention of  the  testator  to  prevent  the  operation  of  the  statute  must 
be  as  dear  and  distinct  as  the  statute  itself. 

Id. — Statute  of  I>escent  in  Cases  of  Lapsed  Legacies  No  Part  of 
Will — ^Appugability. — The  statute  of  descent  in  cases  of  lapsed 
legades,  embodied  in  section  1810  of  the  Civil  Code,  is  no  part  of 
the  will  itsdf,  and  cannot  be  affected  by  section  1322  of  the  Civil 
Code.  The  statute  of  descent  can  only  apply  where  there  is  no  in- 
tention to  the  eontraxy  expressed  by  the  testator  in  his  wilL 

Id. — ^Partial  Distribution  Under  Will  Properly  Befused. — A  peti- 
tion for  partial  distribution  under  the  will  in  behalf  of  children  of 
a  deceased  legatee,  whose  legacy  has  lapsed  and  become  part  of  the 
residue  of  the  estate,  under  the  terms  of  the  will,  was  properly  re- 
fused, and  the  order  refusing  it  must  be  affirmed  upon  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  denying  a  petition  for  partial 
distribution.    J.  V.  Coffey,  Judge. 

T'ne  facta  are  stated  in  the  opinion  of  the  court 
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Louis  Bartlett,  and  Arthur  H.  Brandt,  for  Appellants. 

P.  A.  Bergerot,  A.  P.  Dessouslavj,  and  Jellett  ft  Meyer- 
stein,  for  Louis  Albert  Goetz  et  aL,  Respondents. 

Oustave  Outsell,  for  Camille  Goetz  et  al.,  Bespondenta. 

KEBRIQAN,  J. — This  is  an  appeal  from  an  order  d^iyin^ 
petitions  for  partial  distribution  of  the  above-named  estate. 
Joseph  Ooetz  by  his  last  will,  executed  May  11,  1904,  be- 
queathed to  his  nephew  Jules  Lesage  the  sum  of  $30,000.  To- 
ward the  end  of  that  year  Jules  Lesage  died.  Three  years 
later  the  testator  died.  The  appellants  are  children  of  Jules 
Lesage  and  the  respondents  are  the  executors  of  the  will  and 
certain  beneficiaries  thereunder. 

The  provisions  of  the  will  involved  in  this  appeal  read  as 
follows : 

''Third:  I  give  and  bequeath  to  Jules  Lesage  my  nephew 
who  resides  in  the  city  of  Mulhausen  Alsace  Germany  the 
sum  of  Thirty  thousand  dollars  ($30,000). '* 

"Twelfth :  and  devise  so  bequeathed  by  me  should  die,  prior 
to  my  death  the  legacies,  to  them  mentioned  in  this  will  shall 
lapse,  and  such  legacies  shall  form  a  part  of  my  residuring 
estate." 

At  the  time  of  the  execution  of  the  will  and  at  the  time  of 
the  death  of  Jules  Lesage,  section  1310  of  the  Civil  Code  pro- 
vided that  a  devise  to  a  relative  of  the  testator,  in  case  of  the 
death  of  the  devisee  before  that  of  the  testator,  should  be 
taken  by  the  lineal  descendants  of  such  devisee;  but  the  sec- 
tion was  silent  in  the  case  of  a  legacy  under  the  same  condi- 
tions, and  consequently,  following  the  general  rule  of  law, 
such  legacy  lapsed.  {Estate  of  Ross,  140  Cal.  282,  [73  Pac. 
976].)  Two  years  before  the  testator's  death  this  section 
was  amended  so  as  to  prevent  the  lapsing  of  such  legacies, 
and  it  now  reads  as  follows  (the  portion  added  by  the  amend- 
ment being  indicated  by  italics) : 

"When  any  estate  is  devised  or  bequeathed  to  any  child,  or 
other  relation  of  the  testator,  and  the  devisee  or  legatee  dies 
before  the  testator,  leaving  lineal  descendants,  such  descend- 
ants take  the  estate  so  given  by  the  will,  in  the  same  manner 
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as  the  devisee  or  legatee  would  have  done  had  he  survived  the 
testator.'* 

Appellants'  chief  contentions  are  (1)  that  the  will  took  ef- 
fect at  the  death  of  the  testator,  and  that  under  the  section 
of  the  code  above  quoted,  as  amended  in  1905,  they  are  en- 
titled to  the  legacy  bequeathed  to  their  father;  (2)  that  clause 
12  of  the  will  is  less  clear  and  distinct  than  is  the  so-called 
legacy  to  the  children  of  Jules  Lesage,  and  that  therefore, 
under  section  1322  of  the  Civil  Code,  the  legacy  is  not  af- 
fected by  clause  12. 

Independently  of  what  may  be  the  correct  solution  of  ap- 
pellant's first  contention,  we  think  the  order  of  the  trial 
court  in  denying  the  petition  for  partial  distribution  should 
be  afSrmed  on  the  ground  that  from  the  twelfth  clause  of  the 
will  it  satisfactorily  appears  that  the  testator  intended  that 
legacies  given  to  persons  who  predeceased  him  should  lapse, 
and  such  intention  under  the  circumstances  of  this  case  must 
control.  Although  this  clause  of  the  will  is  not  as  clear  as 
could  be  desired,  nevertheless,  the  intention  that  the  testator 
sought  to  express  therein  can  be  readily  ascertained.  In  or- 
der to  learn  his  intention  the  whole  will  may  be  examined, 
and  words  may  be  interpolated  or  transposed.  {MitcheU  v. 
Donahue,  100  CaL  202,  [38  Am.  St  Bep.  279,  34  Pac.  614] ; 
Estate  of  Straffon,  112  Cal.  513,  [44  Pac.  1028] ;  Estate  of 
Wood,  36  Cal.  75.)  And  in  this  connection  it  is  also  im- 
portant to  remember  that  the  words  ''devise,"  bequeath" 
and  corresponding  terms  are  not  invariably  used  with  tech- 
nical accuracy,  but  on  the  contrary  they  are  frequently  em- 
ployed interchangeably,  and  especially  by  testators  who  are 
not  lawyers,  and  who  draw  their  wills.  {In  re  White,  125 
N.  T.  551,  [26  N.  B.  909] ;  Logan  v.  Logan,  11  Colo.  44, 
[17  Pac.  99] ;  People's  Trust  Co.  v.  Smith,  82  Hun,  494,  [31 
N.  Y.  Supp.  522].)  In  Underbill  on  Wills,  volume  1,  page 
498,  it  is  said:  ''Some  words  are  so  frequently  misused  by 
testators  that  very  little  argument  is  needed  to  move  the  court 
to  reject  them  and  to  substitute  others,  in  their  place.  Thus, 
for  example,  the  words  'devise  and  bequeath'  and  'devise  and 
legacy,'  'heir,'  'legatee  or  devisee'  are  used  interchangeably 
in  common  parlance,  and  very  frequently  are  incorrectly  em- 
ployed by  testators  unfamiliar  with  technical  language  who 
write  their  own  wiUs."     (See,  also,  14  Cyc.  28.) 
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In  the  will  before  ns  in  clauses  4  and  5,  in  referring  to  real 
estate  the  testator  uses  the  words  ''bequeath"  and  ''be- 
queathed." In  clause  12  he  places  the  words  "devise"  and 
"bequeathed"  in  juxtaposition.  The  word  "devisee"  is  not 
correctly  spelled  anywhere  in  the  whole  wilL  In  the  14th 
clause  the  testator  provides  that  if  "any  person"  named  in 
this  will  should  contest  the  same,  the  legacy  or  bequest  made 
to  the  person  so  contesting  shall  be  canceled;  and  in  lieu 
thereof  the  sum  of  $50  shall  be  given  to  said  person  so  con- 
testing. It  is  evident  to  us  that  the  testator,  by  the  use  of 
the  words  "legacy  or  bequest"  in  this  provision  of  his  will, 
meant  to  include  a  devise  also.  The  testator  was  a  man  ad- 
vanced in  years  and  a  foreigner  by  birth,  and  the  instances 
just  given,  as  well  as  many  others  which  might  be  referred  to, 
show  that  he  was  unable  to  express  himself  in  the  English 
language  with  technical  or  even  ordinary  accuracy.  In 
clause  12,  presumably  the  testator  wanted  to  use  the  word 
"devisee,"  but  spelled  it  "devise."  Again,  this  clause  is  in 
a  part  of  the  will  which  deals  with  contingent  events,  and  we 
think  the  testator  intended  this  clause  to  commence  with  the 
word  "If,"  and  that  the  word  "and"  at  the  beginning  of 
the  clause  was  intended  for  the  word  "any."  In  fact  it  is 
not  seriously  disputed  that  the  clause  should  read:  "If  any 
devisee  •  •  •  should  die  prior  to  my  death,  the  legacies  to 
them  in  this  will  shall  lapse,"  etc.  At  all  events,  upon  a  con- 
sideration of  the  law  and  of  the  whole  will  we  do  not  hesi- 
tate to  hold,  as  did  the  trial  court,  that  the  testator  intended 
that  clause  12  should  at  least  apply  to  all  the  legacies  men- 
tioned in  the  will,  including  that  to  Jules  Lesage. 

But  appellants  claim  that  clause  12  cannot  affect  the  legacy 
said  to  belong  to  the  children  of  Jules  Lesage,  because  that 
clause  is  not  as  dear  and  distinct  as  the  legacy  to  them.  This 
position  is  based  on  section  1310  of  the  Civil  Code,  already 
quoted,  and  on  that  portion  of  section  1322  of  the  Civil  Code 
which  reads  as  follows:  "A  clear  and  distinct  •  •  •  bequest 
cannot  be  affected  ...  by  any  words  not  equally  clear  and 
distinct,  or  by  inference  or  argument  from  other  parts  of  the 
wiU." 

Section  1322  lajns  down  a  rule  of  construction  of  a  will,  to 
be  applied  where  a  clear  and  distinct  devise  or  bequest  is 
sought  to  be  affected  by  a  provision  of  the  will  not  equally 
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clear  and  distinct;  and  it  is  obvious  that  it  has  no  applica- 
tion whatever  to  the  question  under  consideration,  for  here 
the  language  of  clause  12  does  not  affect  or  modify  the  legacy 
to  Jules  Lesage,  but  merely  directs  the  disposition  of  the  fund 
constituting  the  legacy  in  case  the  legatee  should  predecease 
the  testator.  The  argument  of  appellants  is  based  upon  the 
theory  that  the  legacy  was  to  the  children  of  Jules  Lesage, 
or  that  the  statute  makes  them  the  beneficiaries  of  the  legacy, 
in  case  of  the  death  of  their  ancestor,  in  spite  of  the  inten- 
tion of  the  testator  expressed  to  the  contrary.  Here  there 
was  no  legacy  to  the  children,  clear  and  distinct  or  otherwise ; 
and  section  1322  does  not  provide  that  when  one  may  be 
entitled  to  a  legacy  by  force  of  statute,  any  intention  of  the 
testator  to  prevent  the  operation  of  such  statute  must  be  as 
dear  and  distinct  as  the  statute  itself.  That  section  does  not 
come  into  play  as  between  provisions  of  the  law  and  clauses 
of  a  will,  but  it  is  a  rule  of  construction  of  the  will  itself 
under  the  circumstances  plainly  stated  in  the  section.  As- 
suming that  a  will  made  prior  to  the  amendment  of  1905  to 
section  1310  faUs  under  the  operation  of  the  amendment, 
still  the  statute  can  only  be  appUed  where  there  is  no  inten- 
tion to  the  contrary  expressed  by  the  testator  in  his  will ;  and 
it  is  sufficient  if  that  intention  can  be  fairly  ascertained  from 
the  language  used,  and  it  need  not  be  in  dear  and  precise 
terms.  Here  such  an  intention  is  expressed,  and  it  is  incon- 
trovertible, we  think,  that  that  intention  must  control,  and 
that  section  1322  is  inapplicable. 
The  order  is  afiSrmed. 

Hally  J.,  and  Ciooper,  P.  J.,  ooncorred. 
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[(Mm.  No.  lie.    Third  Appellate  District— April  26,  1910.] 

THE  PEOPLE,  Eespondent,  v.  0.  E.  HOFFMAN,  Appel- 
lant 

Chiminal  Law — ^Abson — Abssnob  ov  Abouiont— Ebbob  not  Appeabinq 
— Affibmangb. — Upon  appeal  bj  a  defendant  eonricted  of  anon  in 
the  second  degree,  where  the  eaae  was  submitted  without  oral  or 
written  argument  for  appellant,  and  upon  examination  of  the  rec 
ordy  it  appears  that  the  evidence  against  the  defendant,  though 
circumstantial,  cannot  be  held  insufficient  to  support  the  verdict, 
that  the  instructions  were  fair  and  complete,  and  that  in  the  trial 
of  the  case  all  rights  of  the  defendant  were  scrupulously  regarded 
and  protected,  and  no  error  appearing  in  the  record,  the  judgment 
and  order  appealed  from  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Sac- 
ramento County,  and  from  an  order  denying  a  new  trial. 
J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  H.  Crocker,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

BURNETT,  J.— The  case  was  submitted  without  oral  or 
written  argument  on  the  part  of  appellant.  Since  our  at- 
tention has  not  been  called  to  any  alleged  error,  we  would  be 
justified  in  sustaining  the  action  of  the  court  below  without 
any  examination  of  the  record.  We  have,  however,  carefully 
read  the  transcript  and  we  find  therein  nothing  to  demand  a 
reversal  of  the  judgment.  The  evidence  against  the  defend- 
ant was  circumstantial  in  its  nature,  but  we  are  not  prepared 
to  say  that  it  was  insufficient  to  warrant  the  verdict  of  guilty 
of  arson  in  the  second  degree. 

The  instructions  were  fair  and  complete  and,  in  the  trial 
of  the  case,  all  the  rights  of  the  defendant  seem  to  have  been 
scrupulously  regarded  and  protected  by  the  learned  trial 
judge. 

No  error  appearing,  the  judgment  and  order  denying  the 
motion  for  a  new  trial  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Grim.  No.  126.    Third  Appellate  Dfetriet.— April  25,  1910.] 

THE  PEOPLE,  Eespondent,  v.  JAMES  E.  STANLEY,  Ap- 
pellant 

GEDflNAL   LAW—FOBGOtT— ABONOI   09   ABOUIOBNT   ICA    AFPSLLANT. — 

Upon  appeal  from  a  eonTietion  for  forgery,  where  no  further  pro* 
eeeding  appears  to  have  been  taken  by  api>ellant  since  the  taking 
of  the  appeal,  and  an  examination  of  the  record  shows  that  no 
reason  exists  for  an  interference  with  the  action  of  the  trial  court, 
the  judgment  and  order  appealed  from  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County,  and  from  an  order  denying  a  new  triaL  James 
F.  Lodge,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Beard  &  Beard,  and  I.  B.  Wells,  for  Appellant 

U.  S.  Webb,  Attorney  (General,  and  J.  Charles  Jones,  for 
Respondent 

BURNETT,  J.— The  defendant  was  convicted  of  forgery 
and  sentenced  to  the  penitentiary  for  the  period  of  five  years. 

A  motion  for  a  new  trial  was  made  and  denied  and  a  no- 
tice of  appeal  from  this  order  and  also  from  the  judgment 
was  given  as  provided  by  section  1239  of  the  Penal  Code.  No 
further  proceeding  seems  to  have  been  taken  by  appellant, 
probably  for  the  reason  that  his  counsel  were  satisfied  after 
deliberation  that  no  error  was  committed  during  the  trial 
that  would  justify  a  reversal  of  the  judgment  At  any  rate, 
an  examination  of  the  record  convinces  us  that  no  reason  ex- 
ists for  an  interference  with  the  action  of  the  trial  court,  and 
the  judgment  and  the  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Crim.  No.  118.    Third  AppellAte  Difltriet.— April  25,  1910.] 

THE  PEOPLE,  Eespondent,  v.  W,  BL  DUNNINa,  Appel- 

lant 

CtoMiMAL  Law— LiwD  anh  liiisaivions  GSomduot  With  Cbiu>-«Nonap- 

PEABANGB    FOB    APPELLANT  —  ABSBNGK  07   ERBOE  —  APTIEMANGB. — 

Where  b  defendant  eonvieted  of  the  erime  of  lewd  and  lasdvioas 
eonduet  with  a  child,  as  provided  in  section  288  of  the  Penal  Code, 
has  appealed  to  this  court,  and  no  brief  has  been  illed  bj  appel- 
lant, and  no  appearance  entered  in  his  behalf  for  oral  argument, 
and  it  appears  from  an  examination  of  the  record  that  the  en* 
dence  abundantly  supports  the  Tordict,  that  the  instructions  are 
correct,  and  that  no  error  prejudicial  to  the  substantial  rights  of 
appellant  appears  to  have  been  committed,  tha  judgment  and  order 
appealed  from  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County,  and  from  an  order  denying  a  new  triaL  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Carl  E.  Lindsay,  for  Appellant 

n.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

BURNETT,  J. — ^Defendant  was  convicted  of  the  crime  of 
lewd  and  lascivious  conduct  with  a  child,  as  provided  in  sec- 
tion 288  of  the  Penal  Code,  and  he  appealed  from  the  judg- 
ment and  the  order  denying  his  motion  for  a  new  triaL 

No  brief  has  been  filed  by  appellant  and  no  appearance 
was  made  on  his  behalf  when  the  cause  was  called  for  oral 
argument.  The  record,  however,  has  been  carefully  examined 
and  we  find  that  the  evidence  abundantly  supports  the  ver- 
dict, the  instructions  fully  and  accurately  presented  the  ques- 
tions of  law  involved  and  no  error  prejudicial  to  the  sub- 
stantial rights  of  appellant  appears  to  have  been  committed. 
The  judgment  and  order  are  therefore  afi^rmed. 

Chipman,  P.  J,,  and  Hart,  J.,  concurred. 
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[Grim.  No.  220.    Fint  Appellate  Distriet. — April  26,  1910.] 

THE  PEOPLE,  Respondent,  v.  STETH  A,  SCOTT,  Appel- 
lant 

GkiiciNAi.  Law — ^Assoir— Obouhstantul  Evidbnok— Suppobt  ov  Ysb- 
9ICT. — ^Upon  appeal  from  a  judgment  of  eonyietion  for  the  crime 
of  arson,  and  from  an  order  denying  a  new  trial,  where  insuffi- 
eieney  of  whoUj  eirenmstantial  evidence  to  nipport  the  verdict  is 
claimed,  it  is  held,  npon  a  consideration  of  the  circamstances,  and 
from  the  reading  of  the  entire  record,  that,  though  the  case  Is  a 
close  one,  yet  the  eridenco  it  deemed  snl&cient  to  sustain  the 
verdict. 

Idu — ^Instbuotioks— BiQUBST  MiBKxn  "Qivmf" — Immatebial  Ghanqx 
IN  Lanouaob— JuBT  Pbopxblt  INSTRUCTS!). — ^Thc  fact  that  an  in- 
struction marked  "Given"  waa  slightly  changed  in  language  is  im- 
material, where  the  instruction  was  given  in  substance,  and  the 
aubject  thereof  was  fully  covered.  As  to  other  instructions  crit- 
icised, it  is  sufficient  that  it  clearly  appears  that  the  jury  was 
folly  and  fairly  instructed  by  the  trial  judge  npon  every  phase 
of  the  law  appertaining  to  tho  ease. 

iDk — Absxngb  of  Ebbob  m  Evidbngk. — ^It  is  held  that  no  error  was  com- 
mitted in  the  admission  or  rejection  of  evidence. 

Id. — Continuangbs  ov  Bxntxnob  Aftib  Ysboiot — Obdibs  Pbxob  and 
SuBBXQUXNT  TO  Amendmxnt  OF  Pbnal  Cods. — Where  the  verdict 
was  rendered,  and  continuances  of  sentence  and  judgment  were 
extended  for  thirty  days  prior  to  the  taking  effect  of  the  amend- 
ment of  1909  to  section  1191  of  the  Penal  Code,  such  continuances 
were  regular,  and  a  further  continuance  of  eleven  days  there- 
after, being  less  than  ten  after  the  five  days  allowed  by  the 
amended  statute,  for  the  purpose  of  hearing  and  determining  a 
motion  for  a  new  trial,  is  also  regular. 

L>. — ^BXVIXW   OF   OONTZNTJANGX   AFTKB   CODX   AlCENDHENT   T7P0N   APPEAL 

— ^PUBPOSx  NOT  Shown  dt  Bkoobd — ^Pbxsumption  upon  Appeal. — 
Where  the  record  upon  appeal  is  silent  as  to  whether  the  continu- 
ance for  eleven  days  after  the  amendment  of  section  1191  took 
effect  on  June  13,  1909,  was  for  the  purpose  of  hearing  and  de- 
termining a  motion  for  new  trial,  it  must  be  presumed  upon  appeal 
in  support  of  the  order  that  it  waa  granted  for  that  purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Carl  E.  Lindsay,  and  Carroll  Cook,  for  Appellant. 

n.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

KERRIGAN,  J. — ^The  defendant  was  convicted  of  the  crime 
of  arson  of  the  second  degree  and  sentenced  to  imprisonment 
in  the  state  prison  for  the  period  of  ten  years.  This  is  an 
appeal  from  the  judgment  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

The  fire  occurred  on  the  third  story  of  a  building  situated 
at  No.  25  Third  street  in  San  Francisco  on  February  21,  1909, 
shortly  after  1  o'clock  in  the  afternoon.  For  some  time  prior 
to  that  date  one  Miss  Williams  conducted  a  shorthand  and 
typewriting  school  in  rooms  situated  upon  said  third  floor, 
and  the  defendant  was  the  manager  of  the  school  and  an  in- 
structor under  Miss  Williams.  It  is  conceded  that  a  portion 
of  the  premises  was  burned  and  that  the  fire  was  of  incendiary 
origin;  but  the  defendant  contends  that  the  verdict  convict- 
ing him  of  the  crime  of  arson  is  not  sustained  by  the  evi- 
dence. We  have  carefully  examined  the  record  with  a  view 
to  determining  this  point,  and  are  constrained  to  hold  that 
the  evidence  is  sufficient. 

The  theory  of  the  prosecution  was  that  the  defendant  set 
fire  to  the  premises  in  order  to  enable  Miss  Williams  to  col- 
lect on  her  policy  of  insurance.  Evidence  was  introduced 
showing  a  close  and  strong  friendship  between  defendant  and 
Miss  Williams.  On  the  subject  of  the  fire  itself  two  painters, 
who  were  at  work  painting  on  the  third  floor  of  the  build- 
ing, testified  that  the  defendant  was  there  as  late  as  12:45 
P.  M.,  which  was  shortly  before  the  discovery  of  the  fire,  al- 
though defendant  claimed  that  he  left  there  an  hour  earlier. 
Another  witness  who  knew  the  defendant  testified  that  when 
the  fire-engines  and  other  fire  apparatus  were  being  hurried 
to  the  scene  of  the  fire,  the  defendant  was  at  a  point  within 
two  blocks  of  the  place  and  going  away  from  it.  The  de- 
fendant on  the  other  hand  testified  that  at  that  time  and  for 
half  an  hour  prior  thereto  he  was  a  mile  away,  taking 
luncheon  with  Miss  Williams  and  another  woman.  When  Miss 
Williams  insured  the  furniture  and  equipment  of  the  school 
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originally  and  again  when  she  increased  the  amonnt  of  her 
policy,  the  defendant  was  present  and  took  an  active  part  in 
the  transactions;  yet  after  the  fire  he  disclaimed  to  the  fire 
marshal  having  any  knowledge  at  all  on  the  subject  of  her 
insurance,  and  in  an  investigation  into  the  origin  of  the  fire, 
the  defendant,  in  order  to  account  for  his  whereabouts  from 
the  time  he  claimed  to  have  left  the  building  until  he  ar- 
rived at  Larkin  and  Ellis  streets  for  luncheon,  stated  that  he 
had  an  engagement  with  one  W.  F.  Berrill,  and  that  he 
walked  to  the  place  of  appointment  at  Seventh  and  Howard 
streets,  and  failing  to  find  Berrill  that  he  walked  from  there 
to  Larkin  and  ElUs  streets.  Berrill,  however,  testified  that 
he  had  no  engagement  with  the  defendant  on  that  day.  Other 
circumstances  in  the  case  pointing  to  the  guilt  of  the  de- 
fendant are  that  although  it  was  desired  that  the  painted 
portions  of  the  third  story  should  dry  as  quickly  as  possible, 
80  that  a  session  of  school  might  be  held  on  Tuesday,  Feb- 
ruary 23d,  the  defendant,  against  the  advice  of  the  painters, 
ordered  the  window  curtains  drawn,  the  windows  left  open  six 
inches  from  the  bottom,  the  inner  doors  open  and  the  outer 
doors  locked.  Immediately  after  the  fire  a  certain  book  was 
found  on  the  defendant's  desk,  with  a  leaf  turned  down  at 
a  part  of  the  book  entitled,  ''How  to  collect  insurance." 

The  evidence  is  wholly  circumstantial,  and  while  it  appears 
from  a  reading  of  the  entire  record  that  the  case  is  a  close 
one,  nevertheless,  we  think  that  it  is  sufficient  to  sustain  the 
verdict. 

Appellant  complains  of  the  action  of  the  trial  court  with 
regard  to  certain  instructions.  The  first  instruction  re- 
quested by  defendant  was  marked  by  the  court  ''Given"; 
and,  although,  according  to  the  reporter's  transcript  of  the 
proceedings,  it  was  not  given  in  the  exact  language  proposed, 
yet  it  was  given  in  substance,  and  the  subject  matter  thereof 
was  fully  covered.  As  to  the  other  instructions  criticised, 
it  is  sufficient  to  say  that  it  clearly  appears  that  the  jury  was 
fully  and  fairly  instructed  by  the  trial  judge  on  every  phase 
of  the  law  appertaining  to  the  case. 

No  error  was  committed  in  the  admission  or  rejection  of 
evidence. 

The  verdict  finding  the  defendant  guilty  was  rendered  on 
May  11,  1909.    The  pronouncement  of  sentence  and  judg- 
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ment  was  continued  from  time  to  time  until  June  14,  1909, 
and  upon  that  date  was  again  continued  until  June  22d  (be- 
ing fortj-one  days  from  the  finding  of  the  verdict),  when 
sentence  and  judgment  were  finally  pronounced.  Section 
1191  of  the  Penal  Code,  as  amended  in  1909,  provides  in  part 
that  the  court  must  pronounce  judgment  within  not  less  than 
two  nor  more  than  five  days  after  the  verdict  or  plea  of  guilty, 
but  that,  for  the  purpose  of  hearing  and  determining  a  mo- 
tion for  a  new  trial,  this  time  may  be  extended  not  more  than 
ten  days,  etc.  In  Bankin  v.  Superior  Court,  157  Cal.  189,  [106 
Pac.  718],  it  was  held  that  unless  the  trial  court  pronounced 
its  judgment  within  the  five  days  specified  in  the  section,  or 
within  an  extension  of  time  therein  authorized,  the  defend- 
ant is  entitled  to  a  new  triaL  The  verdict  of  the  jury  in  the 
present  case  was  rendered  before  the  amendment  to  section 
1191  became  law,  the  amendment  being  approved  April  14, 
1909,  and  becoming  effective  June  13th  following.  The  con- 
tinuances prior  to  the  one  of  June  14th  were  under  the  old 
law  and  were  regular.  The  judgment  was  pronounced  and 
the  appeal  taken  after  the  amendment  in  question  became 
operative;  and  it  becomes  necessary  to  consider  the  effect  of 
the  last  order  of  continuance,  viz.,  that  of  June  14,  1909. 

This  appeal  was  taken  under  section  1191  of  the  Penal 
Code  as  amended,  and  the  record  does  not  show  that  the  con- 
tinuance of  June  14th  (which  was  for  more  than  five  days) 
was  made  for  the  purpose  of  hearing  and  determining  a  mo- 
tion for  a  new  trial.  Defendant  therefore  contends  that  he 
is  entitled  to  a  new  triaL  But  such  motion  was  in  fact  heard 
and  denied;  and  in  the  absence  of  a  showing  by  the  record 
to  the  contrary  we  will  presume  that  the  court  acted  regu- 
larly, and  that  the  continuance  of  June  14th  was  ordered  for 
the  purpose  of  enabling  the  court  to  hear  and  determine  such 
motion.     {People  v.  Bussell,  156  Cal.  450,  [105  Pac.  416] .) 

The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  25,  1910,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  23,  1910. 
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J.  B.  MORRELL,  Respondent,  ▼.  SAN  TOMAS  DRYING 
AND  PACKING  COMPANY,  and  BALFOUR,  QUTH- 
RIE  &  CO.,  Appellants 

Balk  of  Pbxtns  Cbop — ^Delxvxrt — Eztkndxd  Tihs — Txndib  and  Bxsali 
OF  Bejectid  Pait  DiTBiNe  EzTENSioK — Genkbal  Dbhuiuucb  to 
CouPLAmr. — A  eomplaint  settisg  forth  a  written  contiaet  for  the 
■ale  of  the  whole  of  a  prune  erop,  to  be  deliyered  at  an  agreed 
priee  before  a  specified  date,  and  am  extension  of  time  for  per- 
formance, and  the  acceptance  of  the  larger  part,  and  the  rejection 
of  a  specified  number  of  pounds  tendered  during  such  extension,  is 
not  subject  to  a  general  demurrer  on  the  ground  that  such  rejected 
portion  of  the  crop  was  sold  upon  notice  before  the  expiration 
of  such  extended  time. 

Id. — ^Bights  Under  Extended  Time. — The  extension  of  time  pleaded 
was  to  give  plaintiff  further  time  to  perform;  and  when  plaintiff, 
within  tiiat  time,  offered  to  perform,  the  defendants  were  bound 
to  accept,  if  in  other  respects  the  offer  was  in  accordance  with 
the  contract.  Upon  defendants'  refusal  to  accept  the  tendered 
fruit,  the  plaintiff  was  justified  in  reselling  the  same. 

[d. — Special  BxHxmREB  to  Complaint — ^Pbice  ob  Value  of  Bejeoted 
Prunes  not  Shown — ^Uncertain  Ascertainment  of  Detigiency. 
The  court  erred  in  overruling  a  special  demurrer  to  the  complaint 
for  ambiguity  and  uncertaintj,  in  that  it  does  not  show  the  price 
or  value  of  the  rejected  prunes,  and  that  it  cannot  be  ascertained 
with  certaintj  how  the  aUeged  deficiency  on  resale  was  determined. 

Id. — Statement  of  Damages  fob  Bbsaoh  not  Shown. — The  complaint 
is  further  uncertain  in  that  it  does  not  contain  or  show  any  dam- 
ages arising  to  the  plaintiff  from  defendant's  breach  of  the  con- 
tract, in  rejecting  the  last  tender  of  the  residue  of  the  prunes  con- 
tracted for. 

Id. — ^Variation  from  Basis  Price  According  to  Size — ^Uncertainty 
AS  to  Size. — ^Where  it  appears  that  a  basis  price  per  pound  was 
agreed,  with  an  agreed  variation  therefrom  by  increase  or  diminu- 
tion according  to  site,  the  complaint  was  also  uncertain  in  not 
showing  the  size  of  the  rejected  prunes,  as  bearing  upon  the 
agreed  price  or  value  thereof. 

Id. — ^Measurx  of  Damages  for  Breach  of  Buyer's  Agreement  in 
Case  of  Bxsali — ^Uncertainty  as  to  Ddpferxngb. — ^Under  section 
3311  of  the  Civil  Code,  the  detriment  caused  by  the  breach  of 
a  buyer's  agreement  to  accept  and  pay  for  personal  property,  if 
it  has  been  resold  nnder  section  3049,  is  "the  excess,  if  any, 
l8  0sLAp9^-ao 
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of  the  amount  due  from  the  buyer  over  the  net  proceeds  of 
resale.*'  Though  plaintiff  probably  intended  to  bring  the  com- 
plaint within  this  section,  yet  he  has  failed  to  show  with  cer- 
tainty, or  at  all,  that  the  "deficiency"  referred  to  is  the  difference 
between  the  contract  price  of  the  rejected  prunes  and  the  amount 
for  which  they  were  resold,  or  to  give  any  data  from  which  such 
difference  can  be  determined. 

Id. — iNsurnciENGT  of  Evidence  to  Sustain  Yeediot  roa  Loss  on 
Besaxb. — Where  the  same  uncertainty  and  insufficiency  which  ap- 
pears in  the  complaint,  as  to  the  price  or  value  or  size  of  the  re- 
jected prunes,  or  as  to  the  difference  on  resale,  appears  in  the 
evidence,  a  verdict  for  the  amount  of  the  alleged  deficiency  on 
resale  of  the  rejected  prunes  is  unsnpported  by  the  evidence. 

Id. — ^Vakiancx  Between  Averment  and  Pboof. — Where  the  complaint 
alleges  that  the  price  of  the  entire  prune  crop  waa  $6,004.37,  and 
the  evidence  shows  without  conflict  that  defendant  paid  plaintiff 
$6,455.71  for  the  accepted  prunes,  it  appears  that  plaintiff  has 
been  paid  more  than  was  due  him  for  the  entire  crop.  If  the 
allegation  of  the  complaint  was  a  mistake,  as  suggested  by  plain- 
tiff, as  a  witness,  he  made  no  effort  to  correct  it. 

Id. — ^Evidence — Meaning  or  Contbaot — "Mobrell  Banoh" — ^Leases 
BT  Plaintitf — Quantity  or  Prunes. — ^Where  the  contract  called 
for  the  entire  crop  of  prunes  estimated  at  100  tons  grown  and 
dried  on  the  orchard  known  as  the  "Morrell  ranch,"  evidence  was 
admissible  to  show  that  the  plaintiff  "Morrell"  was  in  fact  working 
under  leases  three  ranches,  and  that  the  contract  contemplated 
the  whole  prune  crop  grown  by  "Morrell"  under  his  three  leases, 
which  was  in  fact  less  than  the  estimated  quantity. 

Id. — Ahbiouitt  in  Cohtbaot — Oral  Evidence  to  iDENTirr  Subject. — 
There  was  such  an  ambiguity  in  the  contract  as  to  authorise  oral 
evidence  to  identify  the  subject  of  the  contract 

Id. — CoNfucTiNG  Evidence — SurriciENCT  or  Quality  or  Bejectbd 
Prunes. — ^Where  the  evidence  is  conflicting  as  to  whether  the  re- 
jected prunes  met  the  requirements  of  the  contract  as  to  quality, 
the  verdict  cannot  be  interfered  with  for  that  reason,  notwith- 
standing the  evidence  seems  to  preponderate  upon  that  point  against 
the  plaintiff. 

Id. — Testimony  or  PLAiNTirr — ^Besalb  or  Prunes — Acceptangb  by 
Purchaser  After  Examination — Restriction  or  Cross-examina- 
tion— Error. — After  permitting  plaintiff  to  testify  that  the  re- 
jected prunes  were  bought  on  resale  for  the  Presto  Fruit  Company, 
after  examination  and  acceptance  by  them,  it  was  error  for  the 
court  to  restrict  the  right  of  cross-examination,  by  disallowing 
questions  as  to  what  was  done  with  the  prunes,  and  whether  or  not 
prunes  could  be  used  in  the  process  employed  by  that  company  that 
would  not  be  suitable  for  shipping  in  boxes. 
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Ilk — Objxct  of  Plaintiff's  Evidsnoi — ^Lbssenino  of  Weight. — It 
being  the  clear  object  of  plaintiff's  testimonj  to  show  that  the 
rejected  prunes  were  merchantable,  and  complied  with  the  con- 
tract, the  weight  of  his  evidence  might  have  been  materially 
affected,  if  on  cross-examination  it  were  shown  that  the  prunes 
in  question  were  nsed  in  a  process  not  requiring  choice  fruit. 

Id. — Ebboneous  Insteuction  as  to  Interest — Construction  of  Code. 
The  court  erred  in  instructing  the  jurj  as  to  interest  on  the 
amount  found  due  on  the  rejected  prunes  from  the  date  of  their 
rejection,  if  found  to  be  unjustifiable.  The  rule  for  damages  in 
such  case  is  laid  down  in  sections  3311  and  3357  of  the  Civil  Code, 
which  must  be  taken  together,  and  exclude  the  allowance  of  inter- 
est, and  must  govern  as  to  that  subject  matter,  to  the  exclusion 
of  the  general  rule  of  interest  in  section  3187,  which  is  in  a 
different  chapter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial.  John 
E.  Richards,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Will  M.  Beggs,  and  B.  C.  McComish,  for  Appellants. 

W.  A.  Bowden,  for  Respondent. 

HALL,  J. — This  is  an  appeal  from  a  judgment  and  also 
from  the  order  denying  defendants'  motion  for  a  new  trial. 

The  defendants  demurred  to  the  complaint  both  generally 
and  specially,  and  the  first  point  to  be  considered  concerns 
the  action  of  the  court  in  overruling  this  demurrer. 

Plaintiff  and  defendants  entered  into  a  contract  June  12, 
1907,  for  the  sale  by  plaintiff  to  defendants  of  a  crop  of 
prunes  grown  in  1907.  The  contract  is  in  writing,  and  the 
facts  pertinent  to  this  discussion  as  set  out  in  the  complaint 
are  as  follows : 

^'Moulton's  Switch,  Santa  Clara  Co.,  Cal. 

"6/12,  1907. 
'^  Received  from  the  San  Tomas  Drying  and  Packing  Co. 
the  sum  of  One  dollar  ($1.00)  as  part  of  purchase  money  for 
the  following  described  fruit,  viz.:  The  entire  crop  of  dried 
Fr.  prunes,  season  1907,  and  estimated  at  100  tons,  and  grown 
and  dried  on  the  orchard  known  as  Morrell  Ranch- Wrights, 
f.  o.  b.  can  Wrights,  tested  at  Wrights.    Prunes  to  be  on 
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the  five  point,  with  one  dollar  per  ton  to  be  added  to  basis 
price  for  each  and  every  point  that  the  prunes  average  larger 
than  the  five  point,  and  one  dollar  per  ton  to  be  deducted 
from  basis  price  for  each  and  every  point  that  the  prunes 
average  smaller  than  the  five  point.  (It  is  understood  by  the 
five  point  that  prunes  must  run  35 — i5 — 55 — 65 — 75 — 85—95 
— 105 — 115  per  pound.)  All  fruit  to  be  sound  and  mer- 
chantable and  well  dried,  free  from  slab,  of  choice  quality 
and  delivered  f .  o.  b.  packing  house,  situated  on  the  Infirmary 
Road,  Santa  Glara  Go.,  Galifomia,  packed  in  sacks  furnished 
by  buyer,  original  condition  as  taken  from  the  drying 
yard.  .  .  . 

^'San  Tomas  Drying  and  Packing  Gompany  agrees  to  pay 
balance  of  purchase  money  as  soon  as  the  delivery  is  com- 
pleted and  sizes  determined. 

*  *  Delivery  to  be  made  as  directed,  final  delivery  before  Nov. 
30th,  1907.  .  .  . 

''Buyers,  San  Tomas  Drying  and  Packing  Go. 

''For  account  of  Balfour,  Outhrie  &  Go. 

"per  H.  BOOKSIN,  Jb. 

"Seller,  J.  B.  MorrelL" 

It  is  alleged  that  defendants  subsequently  in  writing  ex- 
tended the  time  for  performance  by  plainti£F  to  the  first  day 
of  May,  1908;  that  the  entire  crop  of  dried  prunes  referred 
to  in  the  contract  amounted  to  172,698  pounds,  and  that  un- 
der the  contract  defendants  agreed  to  pay  therefor  the  sum 
of  $6,004.37;  that  plaintiff  delivered  to  defendants  and  de- 
fendants accepted  and  received  134,132  pounds  of  said  prunes 
and  no  more. 

"That  on  the  fifteenth  day  of  April,  1908,  the  said  plain- 
tiff offered  and  tendered  to  said  defendants  the  remainder  of 
said  prunes,  viz.,  38,566  pounds  thereof,  and  then  and  there 
offered  to  deliver  the  same  to  the  defendants  according  to  the 
terms  of  said  contract.'' 

That  defendants  refused,  and  ever  since  have  refused,  to 
accept  the  same  or  any  thereof. 

"That  on  Saturday,  April  25,  1908,  having  first  given  the 
defendants  reasonable  notice  of  the  time  and  place  of  re- 
sale, the  plaintiff  resold  the  said  38,566  pounds  of  prunes  at 
public  auction  for  and  on  account  of  said  defendants  for  the 
sum  of  $1,285.45,  leaving  a  deficiency  of  $870.89,  no  part  of 
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■   ■  ■    '  '^ 

which  has  been  paid.''  '^That  the  expenses  attendant  upon 
such  resale  amount  to  the  sum  of  $309.39^  no  part  of  which 
has  been  paid." 

It  is  first  urged  that  the  general  demurrer  should  have 
been  sustained  because  the  contract  provided  for  delivery  to 
be  made  as  directed,  and  that  the  resale  took  place  before  the 
expiration  of  the  time  of  performance  given  by  the  extension 
pleaded.  We  do  not  think  this  point  well  taken.  The  time 
of  performance  under  the  original  contract  expired  November 
30,  1907.  Until  this  time  arrived  defendants  could  control 
the  time  of  delivery.  The  extension  pleaded  was  an  exten- 
sion of  time  for  plaintiff  to  perform,  and  when  plaintiff 
within  that  time  offered  to  perform,  defendants  were  bound 
to  accept  if  in  other  respects  the  offer  was  in  accordance  with 
the  contract.  Upon  defendants'  refusal  to  accept  the  ten- 
dered fruit,  plaintiff  was  justified  in  reselling  the  same. 

It  is  also  urged  that  it  cannot  be  ascertained  how  the  de- 
ficiency of  $870.80  was  determined.  For  this  reason  it  is 
separately  alleged  in  the  demurrer  that  the  complaint  is  un- 
certain and  ambiguous. 

Nowhere  in  the  complaint  is  there  any  statement  as  to  what 
was  the  agreed  price  under  the  contract  between  plaintiff 
and  defendants  of  the  rejected  38,566  pounds  of  prunes. 
What  amount  defendants  under  the  contract  were  obligated 
to  pay  for  such  rejected  prunes  is  nowhere  stated.  Neither 
is  there  any  general  statement  of  damages  to  plaintiff  in  any 
given  sum  resulting  from  defendants'  breach  of  contract. 
While  it  appears  from  the  contract  set  out  in  the  complaint 
that  defendants  agreed  to  pay  a  basis  price  of  ''4%,"  it 
also  appears  that  the  actual  price  to  be  paid  varied  at  the 
rate  of  one  dollar  per  ton  below  or  above  such  price  as  the 
prunes  should  vary  in  size  below  or  above  the  size  under- 
stood as  the  standard  for  the  basis  price.  Nowhere  does  it 
even  appear  what  size  of  prunes  is  taken  as  the  standard  for 
the  basis  price.  And  no  attempt  is  made  to  state  what  sizes 
of  prunes  were  tendered  and  rejected.  So  even  if  we  assume 
that  the  words  ''price  4%  basis"  means  4%  cents  per  pound, 
this  only  informs  us  that  such  is  the  price  of  prunes  that 
are  of  the  size  taken  as  the  standard  for  the  basis  price.  But 
it  also  appears  that  this  price  is  to  be  varied  with  the  vary- 
ing sizcB  of  the  prunes  delivered.    It  is  thus  impossible  to 


310   MoBBELL  V.  San  Tomas  etc.  Packing  C!o.    [13  Cal.  App. 

determine  what  was  the  amount  to  be  paid  under  the  contract 
for  the  38,566  pounds  of  rejected  prunes.  The  amount  to  be 
paid  for  the  rejected  prunes  is  not  stated  in  a  lump  sum  nor 
at  all,  nor  are  any  data  given  from  which  the  amount  may  be 
ascertained  by  calculation. 

While  it  is  stated  in  the  complaint  that  the  rejected  prunes 
were  resold  for  $1,285.45,  "leaving  a  deficiency  of  $870.80/' 
it  is  not  stated  that  this  is  the  deficiency  or  difference  be- 
tween the  contract  price  and  the  proceeds  of  the  resale,  nor 
are  any  data  given  from  which  it  can  be  determined  that  it  is. 

^'The  detriment  caused  by  the  breach  of  a  buyer's  agree- 
ment to  accept  and  pay  for  personal  property,  the  title  to 
which  is  not  vested  in  him,  is  deemed  to  be :  1.  If  the  property 
has  been  resold,  pursuant  to  section  three  thousand  and  forty- 
nine,  the  excess,  if  any,  of  the  amount  due  from  the  buyer, 
under  the  contract,  over  the  net  proceeds  of  the  resale." 
(Civ.  Code,  3311.)  The  pleader  probably  intended  to  bring 
himself  within  this  section,  but  has  failed  to  show  with  suf- 
ficient certainty  or  at  all  that  the  deficiency  referred  to  is 
the  difference  between  the  contract  price  of  the  rejected 
prunes  and  the  amount  for  which  they  were  resold.  The  court 
therefore  erred  in  overruling  the  demurrer. 

The  jury  returned  a  verdict  for  $1,172.29  in  favor  of  plain- 
tiff, which  was  reduced  by  the  court  to  $1,080.19.  The  suffi- 
ciency of  the  evidence  to  support  the  verdict  is  attacked  upon 
the  ground,  among  others,  that  there  is  no  evidence  to  show 
what  was  the  amount  due  from  defendants  to  plaintiff  for 
the  38,566  pounds  of  rejected  prunes.  The  plaintiff  in  his 
proof  seems  to  have  been  consistent  with  his  pleading;  for 
while  he  nowhere  in  his  pleading  showed  what  was  the  amount 
that  should  have  been  paid  by  defendants  for  the  38,566 
pounds  of  prunes,  so  in  his  evidence  he  made  no  proof  thereof. 
There  is  no  evidence  in  the  record  as  to  what  should  have 
been  paid  under  the  contract  for  the  38,566  pounds  of  prunes. 
While  it  is  admitted  by  the  pleadings  that  the  basis  price 
was  4%  cents  ( t)  per  pound,  neither  the  pleadings  nor  the 
evidence  shows  what  size  of  prunes  was  taken  as  the  standard 
for  the  basis  price,  and  neither  the  pleadings  nor  the  evi- 
dence shows  what  were  the  sizes  of  the  prunes  rejected. 

As  before  stated,  the  price  to  be  actually  paid  for  the 
prunes  varied  from  the  basis  price  as  the  prunes  varied  in 
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size  from  the  standard  size  taken  for  the  basis  price.  No- 
where in  the  evidence  does  anyone  attempt  in  general  terms 
even  to  state  what  was  due  under  the  contract  for  the  rejected 
prunes,  and  no  data  are  given  from  which  the  amount  may  be 
determined  by  calculation.  Where,  as  here,  the  plaintiff 
seeks  to  recover  the  difference  between  the  contract  price  and 
the  amount  realized  on  a  resale  of  personal  property  it  is 
essential  to  prove  what  was  due  under  the  contract  of  sale  as 
well  as  what  was  realized  on  the  resale,  in  order  to  deter- 
mine what  was  such  difference.  It  is  true  that  the  record 
does  show  that  the  bulk  of  the  rejected  prunes  were  resold  at 
a  basis  of  2^  cents  per  pound,  which  is  2^  cents  less  than 
the  contract  basis.  But  this  datum  is  not  sufficient,  for  we 
are  still  in  the  dark  as  to  what  were  the  sizes  of  the  rejected 
prunes  and  what  was  the  actual  contract  price  therefor. 

For  these  reasons  we  think  that  the  evidence  does  not  sus- 
tain the  verdict. 

As  a  matter  of  fact,  the  complaint  in  express  terms  alleges 
that  the  amount  agreed  to  be  paid  by  defendants  for  the  en- 
tire crop  sold  under  the  contract  was  the  sum  of  $6,004.37, 
and  the  evidence  shows  without  dispute  that  defendants  in 
fact  paid  for  the  prunes  accepted  $6,455.71.  If  the  allega- 
tion is  correct  that  the  contract  price  of  the  entire  crop 
amounted  to  but  $6,004.37,  then  the  proof  shows  without  dis- 
pute that  the  plaintiff  has  been  paid  more  than  was  due  him 
for  the  entire  crop.  The  plaintiff  while  on  the  stand  as  a 
witness  suggested  that  the  allegation  in  the  complaint  was 
probably  a  mistake,  but  no  effort  was  made  to  amend  or  cor- 
rect the  allegation. 

The  contract  calls  for  prunes  grown  and  dried  on  the  Mor- 
rell  ranch.  The  plaintiff  was  in  fact  working  under  leases 
three  ranches,  to  wit,  the  Morrell  home  place,  the  Norton 
ranch  and  the  Bhodes  ranch,  and  the  prunes  in  question  were 
grown  on  the  three  places.  It  is  claimed  that  the  court  erred 
in  permitting  the  plaintiff  to  show  by  oral  testimony  that  the 
term  ** Morrell  ranch"  in  the  contract  meant  the  places  then 
leased  and  worked  by  Morrell,  the  plaintiff.  We  think,  how- 
ever^  that  the  court  did  not  err  in  so  doing.  The  three  places 
were  leased  and  in  the  possession  of  Morrell  the  plaintiff. 
The  contract  estimated  the  entire  crop  of  dried  prunes  at  100 
tons.    The  crop  in  fact  produced  on  the  three  ranches  did 
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not  amount  to  that  quantity.  There  was  such  an  ambiguity 
in  the  contract  as  to  authorize  oral  evidence  to  identify  the 
subject  of  the  contract.  The  evidence  objected  to  simply 
proved  that  by  the  term  '^Morrell  ranch"  the  parties  meant 
the  orchards  leased  and  worked  by  MorrelL 

Much  evidence  was  given  to  the  effect  that  the  rejected 
prunes  did  not  meet  the  requirements  of  the  contract  as  to 
quality,  but  upon  this  point  there  is  a  conflict  in  the  evidence. 
The  preponderance  of  the  evidence  upon  this  point  seems  to 
be  against  the  plaintiff,  but  this  court  cannot  disturb  the 
verdict  of  the  jury  for  this  reason. 

The  fact  that  a  portion  of  the  prunes  grown  on  the  Norton 
place  were  dried  on  a  neighboring  place  does  not  seem  to  be 
a  material  variation  from  the  requirements  of  the  contract. 

After  permitting  the  plaintiff  to  prove  that  the  rejected 
prunes  were  finally  bought  for  the  Presto  Fruit  Company 
after  examination  and  acceptance  by  them,  the  court  sus- 
tained objections  to  questions  on  cross-examination  put  by  de- 
fendants as  to  what  was  done  with  the  prunes,  and  whether 
or  not  prunes  could  be  used  in  the  process  employed  by  the 
Presto  Company  that  would  not  be  suitable  for  shipping  in 
boxes.  In  this  we  think  the  court  unduly  restricted  the  right 
of  cross-examination.  The  evidence  in  chief  was  manifestly 
offered  to  support  the  proposition  that  the  prunes  were  mer- 
chantable  and  complied  with  the  contract.  The  weight  of 
this  evidenee  might  have  been  materially  affected  if  on  cross- 
examination  it  should  have  been  shown  that  the  prunes  in 
question  were  used  in  a  process  not  requiring  choice  fruit. 

The  court  erroneously  instructed  the  jury  that  they  might 
allow  interest  upon  any  amount  that  they  might  find  to  be 
due  plaintiff  from  the  date  of  the  rejection  of  the  prunes,  if 
they  found  the  rejection  to  have  been  unjustifiable. 

The  rule  for  fixing  damages  in  such  a  case  as  this  is  laid 
down  in  sections  3311  and  3357  of  the  Civil  Code.  The  first 
of  those  actions  fixes  the  damages  at  the  difference  between 
the  contract  price  and  the  net  proceeds  of  the  resale,  where, 
as  in  this  case,  a  resale  is  made  pursuant  to  section  3049  of 
the  Civil  Code,  and  makes  no  provision  for  interest.  The  sec- 
ond section  (3357)  provides  that  ^'The  damages  prescribed 
by  this  chapter  are  exclusive  of  exemplary  damages  and  in- 
terest, except  where  those  are  expressly  mentioned. '*    The 
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two  aeetioiis  are  in  fhe  same  chapter  and  must  be  read  to- 
gether, and  80  read,  clearly  exclude  the  allowance  of  inter- 
est The  rule  given  in  the  instruction  of  the  court  accords 
with  section  8287  of  the  CiTil  Code,  but  this  section  is  in  a 
different  chapter  from  that  containing  sections  3311  and  8357, 
which  are  specially  applicable  to  this  case  and  must  govern. 
(Hewe$  T.  Oerman  Fruit  Co.,  106  Cal.  441,  [89  Pac.  853].) 
The  judgment  and  order  are  reversed,  and  the  court  below 
is  directed  to  sustain  the  demurrer,  with  leave  to  plaintiff  to 
amend  if  so  advised. 

Cooper,  P.  J.,  and  Kerrigan,  X,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  23,  1910. 


[GIt.  No.  754.    First  Appellate  District.— AprU  27,  1910.] 

In  the  Matter  of  the  Estate  of  PATRICE  BIORDAN,  De- 
ceased. DAMEL  JAMES  BEABDON  et  al..  Con- 
testants of  Will,  Bespondents,  v.  JAMES  D.  FITZ- 
GERALD, Proponent,  Appellant 

Wnj>-OoNTisT  or  Pbobate — ^Mental  nNSOTnn>Niss  or  Tbstatob — 
INSANK  DxLUSioM  AS  TO  Faots  BxspsanNQ  Odldbbn. — If  a  tes- 
tator, against  aU  evidence  and  probability,  belieyed  supposed  ftiets 
respecting  his  ebildren,  which  had  no  existence  except  in  his  per- 
Terted  imagination,  and  eondueted  himself,  however  logically,  upon 
the  assumption  of  their  existence,  he  is,  so  far  as  such  facts  are 
concerned,  under  an  insane  delusion;  and  if  he  was  the  victim  of 
such  a  delusion  when  he  executed  his  will  cutting  off  his  children 
with  one  dollar  eaeh,  and  if  the  provisions  of  the  will  were  caused 
by  such  delusion,  the  instrument  is  not  his  will,  and  its  probate 
may  be  contested  by  such  children  for  the  mental  nnsoun^ess  of 
the  testator. 

lb.— INSANB  BiLnsioir  not  Pbovid— VkBDicr  or  Unsound  Mmn 
AOADTST  EviDiNCi. — ^Where  no  witnesses  other  than  the  interested 
children  assailed  the  testamentary  capacity  of  their  father,  and 
twenty  disinterested  witnesses  intimately  acquainted  with  him  tes- 
tified to  his  mental  soundness,  and  the  evidence  of  the  children 
tras  main^'  addressed  to  his  harsh  and  eruel  treatment  of  (haa 
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and  of  their  mother  prior  to  her  divorce  from  him  twenty-two 
years  before  his  death,  wherein  he  settled  upon  her  the  greater 
portion  of  his  property,  and  the  children  sided  with  their  mother, 
and  for  many  years  prior  to  their  father's  death  had  no  relations 
with  him  and  ayoided  and  refused  to  speak  to  him,  and  there  is 
no  evidence  tending  to  show  an  insane  delusion  respecting  them, 
and  it  was  proved  that  his  will  was  his  voluntary  and  intelligent 
act,  a  verdict  that  he  was  of  nnsound  mind  when  it  vrai  executed 
is  against  the  evidence. 

Id. — ^Bad  Temper  No  Pboof  or  Insane  Delusion.— A  person  may  have 
a  bad  temper,  and  under  its  influence  may  say  and  do  wrong  and 
unnatural  things,  and  still  not  be  laboring  under  aa  insane  delusion 
as  to  the  objects  of  his  hostility. 

Id. — ^Prejudices,  Antipathies  and  Dislikes  not  Destroying  Testa- 
mentary Power. — ^Prejudices,  antipathies,  and  dislikes,  however 
ill-founded  or  however  strongly  entertained,  cannot  be  classed  as 
an  insane  delusion.  People  may  hate  their  relations  for  bad  reasons, 
and  yet  not  be  deprived  of  testamentary  power. 

Id. — ^Beuev  Against  Children  not  Without  Beason. — ^Whatever  be- 
lief or  opinion  the  testator  entertained  toward  his  children  when 
the  will  was  made,  the  record  does  not  show  there  was  no  reason 
therefor,  or  that  he  adhered  to  it  against  all  evidence  and  argu- 
ment. If  the  deceased  had,  after  the  divorce  was  granted  to  the 
wife,  who  obtained  the  largest  part  of  the  property,  made  a  will 
disinheriting  the  children  who  sided  with  their  mother,  as  to  the 
residue  of  his  property,  it  could  not  be  said  to  be  without  reason, 
and  in  view  of  their  subsequent  course  of  conduct,  his  last  will, 
80  far  from  being  the  result  of  insanity,  was  a  very  natural  thing 
to  do. 

Id. — ^Belief  not  TJnchangbablb  roR  Proper  BiASON.^It  does  not  ap- 
pear that  he  could  not  have  been  reasoned  out  of  his  belief,  upon 
a  changed  course  of  conduct  of  his  children.  Where  the  testator's 
belief  ia  not  so  fixed  that  he  could  be  reasoned  out  of  it^  it  will  not 
be  held  to  be  a  delusion. 

Id. — ^Besidenge  with  Nephew — ^Assbncb  op  Undue  Influence. — 
Where,  for  many  years,  the  testator  had  resided  with  a  nephew, 
and  had,  without  suggestion,  showed  a  strong  disposition  to  leave 
the  bulk  of  his  estate  to  his  nephew  and  his  son,  and  his  last  will 
was  made  six  years  before  his  death,  and  when  he  vras  in  robust 
health,  and  was  made  without  suggestion  from  anyone,  as  his 
voluntary  act,  free  from  any  suspicious  circumstances,  and  the 
persons  named  were  the  natural  objects  of  his  bounty,  a  verdict 
that  the  will  was  procured  by  the  undue  influence  of  the  nephew 
is  against  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francideo,  denying  probate  of  the 
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will  of  a  deceased  person,  and  from  an  order  denying  a  new 
trial    J.  V,  Coffey,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  conrt. 

Frank  J.  Hennessy,  Stafford  &  Stafford,  and  W.  P.  Caubu, 
for  Appellant. 

Wm.  M.  Cannon,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  deny* 
ing  probate  to  the  will  of  deceased,  and  from  an  order  deny- 
ing appellant's  motion  for  a  new  trial. 

Patrick  Riordan  was  bom  in  Ireland,  and  came  to  Cali- 
fornia in  1849.  He  married  in  San  Jose,  and  there  settled 
on  a  ranch.  His  first  child  was  bom  in  1862,  and  during 
the  succeeding  sixteen  years  he  became  the  father  of  twelve 
ehildren,  nine  of  whom  are  still  living.  Upon  an  original 
investment  of  $8,000  he  had  in  the  year  1885  accumulated 
property  of  the  value  of  $45,000.  In  that  year  his  wife 
secured  a  divorce  from  him  on  the  ground  of  his  extreme 
cruelty,  and  at  the  same  time  they  agreed  upon  a  division  of 
the  conununity  property.  Of  the  ranch,  consisting  of  two 
hundred  and  thirty-one  acres,  she  received  one  hundred  and 
fifty-one  acres,  and  he  eighty  acres,  and  the  cattle  thereon 
were  divided  equally  between  them.  Thereafter  Patrick 
Siordan  moved  a  bam  or  granary  from  another  part  of  the 
ranch  to  within  about  two  hundred  yards  of  the  Riordan 
family  home,  and  resided  in  it  for  more  than  two  years, 
thereafter  making  his  home  in  San  Jose  and  San  Francisco 
until  the  time  of  his  death. 

He  executed  his  last  will  on  July  6,  1901,  and  he  died  in 
San  Francisco  on  July  6,  1907.  By  his  will  he  gave  to  each 
of  his  nine  children  the  nominal  sum  of  one  dollar,  and  in 
explanation  thereof  he  stated,  "I  give  my  children  no  more 
because  they  have  lived  apart  from  me  and  for  other  suffi- 
cient reasons  not  here  given.''  To  each  of  two  nieces  resid- 
ing in  Ireland  he  bequeathed  $2,000.  He  gave  to  his  nephew 
James  D.  Fitzgerald,  in  trust  for  the  latter 's  minor  son, 
James  R.  Fitzgerald,  a  certain  piece  of  improved  real  prop- 
erty situated  in  San  Francisco.     He  nominated  James  D. 
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Fitzgerald  execator  of  his  will^  and  bequeathed  to  him  the 
residue  of  his  estate. 

When  this  will  was  offered  for  probate  it  was  contested  by 
the  children  of  the  decedent,  who  alleged  that  their  father 
was  of  unsound  mind  and  under  the  undue  influence  of  James 
D.  Fitzgerald  when  he  made  the  same.  The  jury  found  on 
both  of  these  issues  in  favor  of  the  contestants.  Upon  the 
verdict  judgment  was  entered  denying  probate  to  the  will. 
A  motion  for  a  new  trial  was  duly  made,  and  denied. 

The  evidence  shows  that  in  1887  decedent  sold  his  share  of 
the  ranch  and  went  to  live  in  San  Jose.  In  1889  he  visited 
Ireland,  and  some  two  years  later  made  a  second  visit  to  that 
country.  From  the  year  1887  until  his  death  he  engaged  in 
no  regular  business,  although  he  bought  some  real  property 
and  occasionally  loaned  money  on  security,  attending  per- 
sonally to  all  his  own  affairs.  He  went  when  and  where  and 
with  whom  he  pleased.  He  was  a  man  of  intelligence,  but 
very  set  in  his  views.  He  always  enjoyed  good  health  until 
in  July,  1907,  when  he  was  taken  ill  with  pneumonia,  and 
died  after  an  illness  of  about  six  days,  being  at  that  time 
eighty-five  years  of  age. 

From  1887  until  his  death — a  period  of  twenty  years — ^he 
made  his  home  with  the  family  of  Dr.  James  D.  Fitzgerald, 
his  nephew. 

The  proponent  of  the  will  called  twenty-four  witnesses,  in- 
timate acquaintances  of  the  deceased,  all  of  whom  testified 
that  he  was  of  sound  mind. 

The  contestants  admitted  that  their  father  was  a  sober  and 
industrious  man;  that  he  provided  them  with  a  good  home 
up  to  the  time  of  the  separation  from  his  wife,  when  they 
remained  with  her;  that  he  sent  them  to  school,  visited  them 
there,  and  attended  church  every  Sunday  with  his  family. 
They  also  testified  that  he  was  a  successful  and  perfectly  sane 
man  in  every  regard,  with  the  single  exception  that  he  enter- 
tained an  insane  delusion  as  to  his  children. 

If  a  i)erson,  against  all  evidence  and  probability,  persist- 
ently believes  supposed  facts  which  have  no  existence  ex- 
cept in  his  perverted  imagination,  and  conducts  himself, 
however  logically,  upon  the  assumption  of  their  existence,  he 
is,  so  far  as  they  are  concerned,  under  an  insane  delusion. 
{E$iate  of  Scott,  128  Cal.  62,  [60  Pac.  527] ;  Estate  of  Kei^ 
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drick,  130  Cal.  364,  [62  Pac.  605] ;  Estate  of  BedfUld,  116 
Cal.  652,  [48  Pac  794].)  If  the  testator  was  the  victim  of 
a  delusion,  as  thus  defined,  in  respect  to  his  children  at  the 
time  he  executed  his  will,  and  the  provisions  thereof  were 
caused  or  affected  by  such  delusion,  the  instrument  is  not 
his  will. 

Seven  of  the  contestants  testified  at  the  trial  that  at  the 
time  of  the  separation  of  their  father  and  mother  in  1884,  he 
was  of  unsound  mind  as  to  his  children,  basing  their  opinion 
upon  his  harsh  and  cruel  treatment  of  tiiem.  He  had  an  un- 
governable temper,  and  would  often  become  enraged  at  the 
children,  at  such  times  inflicting  upon  them,  or  attempting 
to  do  so,  the  harsh  and  cruel  treatment  complained  of. 

Their  testimony  is  substantially  as  follows:  Several  times 
quarrels  with  one  of  the  children  would  involve  the  whole 
family,  and  the  mother  with  the  children  would  run  out  of 
the  house,  and  while  they  were  outside  the  decedent  would 
walk  up  and  down  the  floor  with  a  light  in  one  hand  and  a 
club,  or  some  similar  instrument,  in  the  other,  muttering  to 
himself.  When  he  would  retire  for  the  night,  at  about  2 
o'clock  they  would  crawl  through  the  window  into  one  room, 
and  there  the  boys  would  sleep  on  the  floor  and  the  mother 
and  the  girls  on  a  bed.  At  times  for  some  reason  or  other, 
and  again  without  apparent  reason,  he  would  hit  or  attempt 
to  hit  one  or  other  of  his  children,  or  he  would  swear  at 
them,  the  term  generally  employed  being  ''You  damn  scoun- 
drel." On  one  occasion  his  son  Thomas,  who  was  helping 
his  father  catch  some  horses,  permitted  them  to  get  away. 
This  angered  the  decedent,  and  he  called  the  boy  a  ''damn 
scoundrel."  Thomas  ran  away  and  his  father  pursued  him 
into  a  bedroom  where  Mrs.  Biordan  was,  and  then  address- 
ing Mrs.  Biordan  he  said,  "You  damn  scoundrel,  is  that  what 
you  are  doing  t"  and  he  attempted  to  hit  her  with  a  black- 
snake,  but  missed  her  and  cut  the  window  curtain.  There- 
upon the  "mother  ran  out,  and  all  the  folks  ran  into  the 
yard."  On  another  occasion,  upon  being  informed  that  the 
children  wanted  some  books,  Biordan  hit  his  eldest  son  over 
the  back  with  a  rope  doubled,  threw  him  against  the  wall, 
and  said,  "You  damn  scoundrel,  it's  books  you  want.  I  will 
give  you  books."  He  also  seized  a  pitchfork  and  chased  his 
son  into  the  house.    One  day  at  the  table  his  daughter  Mary 
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asked  for  sugar,  and  he  became  angry,  and  when  Mrs.  Riordan 
tried  to  quiet  him  he  struck  her  on  the  temple  with  a  brass 
candlestick.  On  another  occasion  a  daughter  asked  for  but- 
ter, whereupon  he  grabbed  a  plate  to  throw  at  her,  Mrs. 
Riordan  interfered  and  he  struck  her  on  the  nose. 

It  would  be  tedious  to  detail  further  the  testimony.  How- 
ever, it  is  proper  to  state  that  there  were  a  number  of  in- 
stances somewhat  similar  to  those  just  detailed*  The  children 
also  claimed  that  their  father  showed  them  no  paternal  af- 
fection, and  that  they  were  afraid  of  him.  After  1884,  and 
while  the  decedent  was  living  in  the  bam,  on  several  occa- 
sions he  pointed  his  finger  at  the  children  and  swore  at  them, 
and  also  on  other  occasions  stated  that  the  loss  of  his  eye 
(which  was  removed  in  1892)  was  caused  by  one  of  his  sons. 

For  the  purpose  of  showing  that  the  condition  of  mind  of 
the  testator  as  disclosed  by  these  incidents  continued  to  ex- 
ist down  to  the  time  the  will  was  executed,  seventeen  years 
later,  the  contestants  rely  on  some  deeds,  transfers  of  bank 
accounts  and  three  wills,  including  the  one  in  question,  by 
which  acts  the  decedent  gave  all  or  nearly  all  of  his  property 
to  the  Fitzgeralds,  and  thereby  showed,  as  they  claim,  a  per- 
sistent and  fixed  desire  to  prevent  them  from  receiving  any 
of  his  estate. 

Not  a  witness  other  than  the  children  testified  that  the  de- 
cedent was  without  testamentary  capacity;  and  ignoring  the 
remoteness  of  this  testimony,  and  assuming  that  the  condi- 
tion of  mind  of  the  decedent  toward  his  children  in  1885 
was  shown  to  exist  in  1901  when  the  will  was  made,  still  we 
think  the  testimony  only  disclosed  that  the  deceased  was  harsh 
and  cruel  and  was  afflicted  with  an  ungovernable  temper,  and 
that  it  utterly  fails  to  show  that  he  was  laboring  under  any 
insane  delusion.  A  person  may  have  a  bad  temper,  and  un- 
der its  influence  say  and  do  wrong  and  unnatural  things, 
and  still  not  be  laboring  under  an  insane  delusion  as  to  the 
objects  of  his  hostility. 

In  Estate  of  Kendrick,  130  Cal.  364,  [62  Pac.  607],  it 
is  said:  ''Prejudice,  dislikes  and  antipathies,  however  ill- 
founded,  or  however  strongly  entertained,  cannot  be  classed 
as  insane  delusions,  nor  is  every  delusion  an  insane  delu- 
sion." 
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In  the  case  of  In  re  Spencer,  96  Cal.  452,  [31  Pac.  454], 
it  was  said:  "The  likes  and  dislikes  of  human  beings — ^their 
confidences  and  mistrusts — are  often  capricious  and  arbitrary ; 
but  they  are  not  evidence  of  insanity  because  they  cannot  be 
logically  defended  to  the  satisfaction  of  those  who  think  them 
wrong.  In  the  case  at  bar  there  is  no  warrant  for  the  claim 
that  the  testatrix's  dislike  of  her  daughter  in  law  and  her 
family  was  an  insane  delusion ;  it  was  simply  such  a  feeling, 
arising  out  of  the  recondite  principles  of  attraction  and  re- 
pulsion, as  is  quite  common  among  people  of  undoubted 
sanity." 

In  Estate  of  Carpenter,  94  Cal.  419,  [29  Pac.  1105],  Judge 
Temple  observes:  ''People  may  hate  their  relations  for  bad 
reasons,  and  yet  not  be  deprived  of  testamentary  power.'* 

In  Weston  v.  Hanson,  212  Mo.  248,  [111  S.  W.  44],  al- 
though it  was  claimed  that  the  testator  was  of  unsound  mind, 
the  will  was  upheld.  The  court  in  so  holding  said:  **We  are 
not  to  lose  sight  of  the  fact  that  the  testator's  brutal  treat- 
ment of  his  wife,  as  shown  by  the  evidence  in  this  case,  is 
not  one  of  the  tests  of  testamentary  capacity,  for  a  man  may 
be  unkind  and  brutal  in  his  treatment  of  his  wife,  and  yet 
have  capacity  to  make  a  will." 

In  Commer  v.  Skaggs,  213  Mo.  334,  [111  S.  W.  1132], 
where  the  will  was  upheld,  the  testator  disinherited  his  daugh- 
ter because  she  married  against  his  wishes.  We  quote  from 
that  case:  "Many  witnesses  testified  to  Mr.  Skaggs'  exceed- 
ing and  sore  bitterness  over  this  event,  and  for  some  time 
he  did  not  speak  of  it  without  falling  into  a  very  ecstasy  of 
rage,  sometimes  accompanied  by  such  physical  phenomena 
as  'foaming  at  the  mouth,'  'pawing  the  grass,'  and  cursing 
and  swearing.  The  record  makes  it  clear  that  in  the  height 
of  his  bitterness  he  determined  to  disinherit  his  disobedient 
daughter.  He  told  others  he  would  do  so.  Accordingly,  on 
the  twenty-eighth  day  of  February  (the  month  of  the  mar- 
riage), the  will  in  contest  was  executed,  doing  that  very 
thing.  .  .  .  The  resentment  of  the  father  was  most  human 
and  natural  though  extravagantly  exhibited.  That  he  did 
not  rise  to  the  lofty  and  divine  plane  of  complete  forgive- 
ness when  time  had  healed  his  wounds  is  unfortunate,  but  is 
still  natural  and  human — ^not  insanity." 
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In  Schneider  r.  Manning,  121  lU.  381,  [12  N.  E.  26»],  the 
oourt  says:  '^A  man  may  become  prejudiced  against  some 
of  his  children,  and  that  too  without  proper  foundation ;  and 
because  he  may  make  unjust  remarks  about  them — ^remarks 
not  warranted  by  the  facts — ^it  does  not  follow  that  he  has 
insane  delusions,  or  that  he  is  devoid  of  testamentary  ca- 
pacity.*' 

Whatever  belief  or  opinion  the  testator  may  have  enter- 
tained against  the  children  when  the  will  was  executed,  still 
the  record  fails  to  show  that  there  was  no  reason  for  such 
belief  or  opinion,  or  that  he  adhered  to  it  against  all  evi- 
dence and  argument.  In  1884  he  and  his  wife  were  sepa- 
rated,  and  in  1885  they  were  divorced.  The  dates  of  the 
different  acts  of  cruelty  toward  the  children  are  not  stated, 
but,  basing  their  opinion  upon  these  acts,  those  of  the  children 
who  testified  on  the  subject  gave  it  as  their  opinion  that  the 
testator  was  of  unsound  mind  in  the  years  1884  and  1885. 
Presumably  the  trouble  between  the  testator  and  his  wife  had 
much  to  do  with  his  exhibitions  of  temper.  Biordan  doubt- 
less felt  compelled  to,  and  indeed  did,  make  a  generous  divi- 
sion of  his  property  with  his  wife.  In  this  trouble  the  chil- 
dren sided  with  their  mother,  and  if  the  decedent  had  made 
his  will  in  1885  disinheriting  his  children,  it  certainly  could 
not  be  said  that  such  act  was  without  reason ;  much  less  could 
it  be  said  of  such  a  will  made  sixteen  years  later,  the  chil- 
dren in  the  meantime  having  reached  adult  age,  and  their 
path  in  life  having  made  them  and  their  father  strangers. 
Indeed,  conceding  the  right  of  testamentary  disposition,  it  is 
difficult  to  understand  how  the  children  could  have  expected 
their  father  to  make  any  testamentary  disposition  in  their 
favor.  After  the  year  1884  none  of  them  ever  called  upon 
him  or  wrote  to  him;  they  ignored  him  then,  and  they  con- 
tinued to  ignore  him  for  twenty-two  years  and  down  to  the 
time  of  his  death.  When  any  of  them  met  him  on  the  street 
they  crossed  to  the  other  side  or  passed  him  by  without 
speaking.  Doubtless  some  of  his  children  would  have  been 
unable  to  recognize  him  if  brought  face  to  face,  or  he  to  rec- 
ognize some  of  them.  They  did  not  inform  him  of  the  death 
of  their  mother,  which  occurred  in  1905.  Their  conduct 
showed  clearly  that  they  did  not  care  for  their  father;  and 
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while,  in  disinheriting  them,  he  may  not,  as  counsel  says, 
have  set  an  example  of  Christian  charity,  still  so  far  from 
snch  course  being  the  result  of  insanity  it  strikes  us  as  a 
very  natural  thing  to  do.  ''Where  it  appears  that  testator's 
belief  is  not  so  fixed  that  he  could  be  reasoned  out  of  it,  it 
will  not  be  held  to  bt^  a  delusion/'  (Skinner's  WiU,  40  Or. 
571,  [62  Pac.  523,  67  Pac.  951].) 

Little  need  be  said  on  the  question  of  undue  influence.  The 
decedent  had  shown  for  years  a  desire  to  leave  the  principal 
part  of  his  estate  to  the  Fitzgeralds.  As  before  remarked, 
Biordan  was  a  man  of  considerable  intelligence  with  very 
fixed  opinions,  and  no  doubt  it  would  have  been  difficult,  if 
not  impossible,  to  persuade  him  how  to  dispose  of  his  prop- 
erty. He  made  three  wills,  and  in  each  of  them  he  prac- 
tically disinherited  his  children.  His  last  will  was  not  a 
death-bed  will  made  by  a  feeble  old  man,  but  it  was  made 
six  years  before  his  death  and  when  he  was  in  robust  health* 
It  was  made  without  suggestion  from  anyone;  in  brief  it  was 
made  free  from  any  suspicious  circumstances.  Finally,  we 
think  nothing  was  more  natural  than  that  the  decedent  should 
have  bequeathed  his  estate,  as  he  did,  to  the  Fitzgeralds  with 
whom  he  had  made  his  home  for  many  years.  They  were 
the  natural  objects  of  his  bounty. 

For  these  reasons  we  think  the  verdict  is  not  supported  by 
the  evidence.    The  judgment  and  order  are  reversed. 

Cooper,  P.  J.,  and  Hall,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  25,  1910,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  June  25,  1910. 
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THE  PEOPLE,  Respondent,  v.  DANIEL  CROWLEY  and 

FRANK  WILSON,  AppeUante. 

CBiirmAL  Law — ^Bobbebt— PBBLnoNAST  Examination— Bioht  of  Ac- 
cused TO  Counsel — Suftigisnt  Instruction. — ^Where  defendants 
charged  with  robberj  were,  npon  their  preliminarj  examination, 
informed,  as  soon  aa  the  complaint  waa  read,  that  each  of  them 
had  the  right  to  a  preliminarj  examination,  and  the  right  to  procure 
counsel,  and  the  right  to  be  admitted  to  bail  pending  the  examina- 
tion, thej  were  Bufficientlj  instructed  aa  to  their  rights. 

Id. — ^Waiver  of  Right  to  Counsel. — When  the  defendants  were  in- 
formed of  their  right  to  procure  counsel,  if  thej  so  desired,  thej 
should  have  asked  for  time  in  which  to  procure  the  same;  and 
where,  instead  of  doing  so,  upon  their  being  asked  when  they 
would  be  ready  to  proceed  with  the  examination,  thej  answered: 
"We  will  be  readj  at  any  time,"  they  thereby  waived  their  right 
to  procure  counsel. 

Id. — Statutory  Provision  as  to  Procuring  Counsel — Bequest  bt 
Defendant  Essential. — The  statute  does  not  require  the  magis- 
trate to  appoint  counsel  at  a  preliminary  examination,  but  merely 
provides  that  ''upon  the  request  of  the  defendant"  the  magistrate 
must  "require  a  peace  officer  to  take  a  message  to  any  counsel 
in  the  township  or  city  the  defendant  may  name." 

Id. — Evidence — Criminal  Attempt  to  Escape — ^Prevention  by  Of- 
ficer.— Evidence  was  admissible  as  tending  to  show  a  criminal 
attempt  to  secure  the  escape  of  the  defendanta  and  ita  prevention 
by  an  officer,  proving  that  while  defendants  were  in  the  county 
jail  when  the  arresting  officer  opened  the  door  to  let  an  attendant 
pass  in  with  their  meals,  one  of  the  defendants  with  a  gun  in  his 
hands  immediately  commanded  the  officer  to  throw  np  his  hands, 
that  the  officer  closed  the  door  as  far  as  possible  and  seized  the 
gun,  and  drawing  his  own  pistol  sent  a  shot  through  defendant's 
body,  which  killed  the  attendant. 

Id. — Evidence — Commission  of  Another  C^me — ^Belevancb  to  Issue. 
Though  the  commission  of  another  crime  than  the  offense  charged 
may  not  be  proved  for  the  sole  purpose  of  showing  that  the  defend- 
ant would  be  more  likely  to  have  committed  that  charged,  yet  if 
the  evidence  of  another  crime  is  material  and  relevant  to  the  issue, 
the  mere  fact  that  it  tends  to  establish  guilt  of  a  crime  other  than 
the  one  alleged  furnishes  no  ground  for  ito  rejection. 

Id. — ^Attempt  to  Escape  a  Proper  Subject  of  Proof. — An  attempt  to 
escape  is  always  a  circumstance  proper  to  be  ahown  and  considered 
by  the  jury. 
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lj>. — Arrest  fob  Fklont  Without  Wab&ant  not  Justitting  Attbicpt 
TO  Esc  APS. — ^Defendants  ebarged  with  a  felonj  maj  be  arrested  hj 
a  peaee  officer  witboat  a  warrant,  and  the  fact  that  the  defendant! 
eharged  with  robbery  were  arrested  bj  such  an  officer  without  a 
warrant  and  confined  in  the  jail  did  not  justify  their  attempt  to 
escape  on  the  morning  following  their  arrest  and  confinement 
therein. 

Id. — SirmaENOT  of  Evidxncb  of  Bobbbbt^ — ^Where  two  eye-witnesses 
testified  to  having  seen  the  defendants  in  the  act  of  "going 
through"  their  Tietim,  and  watched  them  nntil  they  came  past 
them  into  the  light,  where  th^  were  plainly  seen,  and  that  upon 
finding  the  peace  officer  they  pointed  ont  the  defendants,  who 
were  arrested  by  him,  the  evidence  is  sofficient  to  sustain  the 
▼erdict. 

Id. — ^DisGBiMiNATiON  IN  Skvzbitt  OF  SxNTXNCis. — ^Wherc  one  of  the 
defendants  appeared  more  culpable  than  the  other  and  yet  re- 
ceived no  heavier  punishment  than  he  deserved,  neither  of  the  de- 
fendants can  complain  that  the  other  defendant  received  a  less 
sentence  than  he  deserved. 

Id. — ^Vbnus  OF  Offbnsb. — Held,  that  the  venue  of  the  offense  was 
sufficiently  and  distinctly  proved. 

Id. — ^iNSTBUonoNS  as  TO  Attempt  to  Escape. — Held,  that  the  court 
fairly,  fully,  and  correctly  stated  the  law  as  to  the  effect  of  an 
attempt  to  escape  by  a  prisoner  who  is  arrested  for  a  felony,  as  a 
circumstance  to  be  considered  by  the  jury  as  bearing  upon  the 
consciousness  of  guilt  of  the  offense  charged  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Nevada  County,  and  from  an  order  denying  a  new  trial. 
George  L.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oeoi^e  B.  Finnigan,  for  Appellants. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

CHIPMAN,  P.  J. — ^Defendants  were  convicted  upon  an  in- 
formation charging  them  jointly  with  the  crime  of  robbery 
Defendant  Crowley  was  sentenced  to  imprisonment  at  Pol- 
som  for  the  term  of  twenty  years  and  defendant  Wilson  was 
sentenced  to  imprisonment  at  San  Quentin  for  the  term  of 
fifteen  years.  Defendants  appeal  from  the  judgment  and 
from  the  order  denying  their  motion  for  a  new  triaL 
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L  The  first  point  made  by  appellants  is  that  the  court 
erred  in  denying  defendants'  motion  to  set  aside  the  infor- 
mation,  for  the  reason  that  at  the  preliminary  ezaminationy 
they  "were  not  fully  informed  of  their  rights  by  the  magis- 
trate as  to  their  right  to  counsel."  (Citing  Pen.  Code,  sec. 
858.)  Conceding  that  the  failure  of  the  magistrate  to  com- 
ply with  the  provisions  of  said  section  is  cause  for  setting 
aside  the  information  (People  y.  Napthdly^  105  CaL  643,  [39 
Pac.  29] ) ,  we  think  the  record  shows  sufiScient  compliance 
therewith.  The  following  proceedings  took  place  before  the 
magistrate:  "The  Court.  Q.  What  is  your  namet  A.  Dan 
Crowley.  Q.  What  is  your  name  t  A.  Prank  Wilson.  There 
is  a  complaint  filed  in  this  court  charging  you  with  a  felony. 
The  district  attorney  will  read  the  complaint  The  com- 
plaint was  then  read  by  Mr.  Butherford.  The  court  then 
said  'You  and  each  of  you  have  a  right  to  a  preliminary  ex« 
amination,  and  the  right  to  procure  counsel  and  the  right  to 
be  admitted  to  bail,  pending  the  examination.  When  will  you 
be  ready  to  proceed  with  the  examination  f  To  this  the  de- 
fendants replied  *We  will  be  ready  at  any  time.* 
"The  Court.  'Mr.  Rutherford,  what  timet' 
"Mr.  Rutherford.  'Two  o'clock  this  afternoon.' 
"The  Court.  'Very  well.  In  the  mean  time  you  will  be 
Held  in  bonds  of  $8)000,  to  appear  here  at  two  o'clock  this 
afternoon  for  examination.  Tou  will  be  in  the  custody  of 
the  ofScer  until  you  give  such  bail.  It  is  ordered  that  you 
attend  at  the  coroner's  inquest  as  witnesses.'  " 

Having  been  thus  informed  of  their  rights  they  should 
have  asked  time  in  which  to  obtain  counsel,  if  they  so  de- 
sired. Instead,  however,  they  answered,  when  asked  when 
they  would  be  ready  to  proceed  with  the  examination,  "We 
will  be  ready  at  any  time."  The  statute  does  not  require  the 
magistrate  to  appoint  counsel  on  the  request  of  defendant, 
at  the  preliminary  examination,  as  is  the  case  upon  his  ar- 
raignment (Pen.  Code,  sec.  987);  but  provides  that  "upon 
the  request  of  the  defendant,  require  a  peace  ofQcer  to  take 
a  message  to  any  counsel  in  the  township  or  city  the  de- 
fendant may  name." 

2.  Error  is  assigned  in  that  the  court  permitted  proof  to 
be  made  of  "the  commission  by  defendants  of  another  crime, 
separate  and  distinct  from  the  one  on  which  they  wer^ 
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tried  and  eonmutted  after  it"  While  defendants  were  in 
jail  Constable  Schnmpf  went  to  the  prison  with  a  young  man 
named  King,  the  latter  carrying  with  him  the  breakfast  for 
the  prisoners  confined  in  the  jsdl,  there  being  others  besides 
the  defendants.  The  eyidence  showed  that  after  the  con- 
stable had  opened  the  door  leading  to  the  prisoners,  defend- 
ant Wilson  stood  beside  defendant  Crowley  near  the  door. 
Schumpf  testified:  ''I  opened  the  large  padlock  and  opened 
the  swinging  door*  I  unlocked  that  and  pulled  it  back  and 
opened  the  door  and  I  stepped  inside  the  door  here.  It 
swings  to  my  right  and  I  stepped  outside  of  the  door  to  let 
the  young  man  pass  in  with  the  tray  of  meals.  He  no 
more  than  got  inside  than  Crowl^  stepped  up  to  me  and  he 
says  *  Throw  up  your  hands. '  He  stepped  up  to  me  like  this, 
and  he  says  'Throw  up  your  hands,'  and  I  made  the  remark 
'Go  to  hell,'  and  I  tried  to  throw  the  bolt  against  the  door 
and  he  throwed  the  gun  against  me  like  that.  The  door  was 
open  and  I  could  not  close  the  door;  the  door  was  open  about 
two  feet  and  a  half,  and  I  hollered  for  help ;  I  cried  for  help, 
and  I  made  a  grab  for  his  gun  and  caught  if  It  appeared 
further  that  Schumpf  drew  his  own  gun  and  shot  Crowl^, 
the  ball  passing  through  his  body  and  killing  King.  The 
facts  relating  to  this  encounter  and  its  regrettable  result  came 
out  in  connection  with  the  attempt  of  defendants  to  make 
their  escape  and  for  that  purpose  alone.  The  evidence  was 
admissible.  In  State  v.  Wrand,  108  Iowa,  73,  [78  N  W. 
789],  a  somewhat  similar  case,  the  court  said:  ''The  sheriff 
detected  the  defendants,  while  in  jail,  attempting  to  escape 
by  sawing  the  iron  bars  of  their  cell.  They  insist  that  evi- 
dence of  this  was  inadmissible,  because  tending  to  prove  a 
distinct  offense.  True,  the  commission  of  another  crime  may 
not  be  proven  for  the  sole  purpose  of  showing  that  the  de- 
fendant would  be  the  more  likely  to  have  committed  that 
charged.  {State  v.  Bainsharger,  71  Iowa,  746,  [31  N.  W. 
865].  See  State  v.  Brady,  100  Iowa,  191,  [62  Am.  St.  Bep. 
560,  69  N.  W.  290].)  But,  if  the  evidence  is  material  and 
relevant  to  the  issue,  the  mere  fact  that  it  tends  to  establish 
guilt  of  a  crime  other  than  the  one  alleged  furnishes  no 
ground  for  its  rejection.  (People  v.  Place,  157  N.  Y.  584, 
[52  N.  E.  576].)  That  an  attempt  to  escape  is  a  circum- 
stance proper  to  be  shown  and  considered  by  the  jury  is  put 
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b^ond  controversy  by  the  authorities.  (Staie  v.  James,  45 
Iowa,  412;  State  y.  Arthur,  23  Iowa,  430;  State  v.  Ruby, 
61  Iowa,  86,  [15  N.  "W.  848] ;  State  v.  Stevens,  67  Iowa,  558, 
[25  N.  W.  777].)" 

The  fact  that  defendants  were  arrested  and  confined  with- 
out warrant  did  not  justify  their  attempt  to  escape.  A  war- 
rant of  arrest  was  not  necessary,  the  crime  for  which  they 
were  arrested  being  a  felony.  The  arrest  was  made  late  on 
Saturday  night,  July  3d,  and  the  occurrence  above  mentioned 
took  place  the  next  morning. 

3.  It  is  claimed  that  the  evidence  was  insufScient  to  justify 
the  verdict.  Two  witnesses  testified  to  having  seen  defend- 
ants in  the  act  of  ''going  through"  their  victim  and  watched 
them  until  they  came  past  the  witnesses  where  it  was  light, 
saw  them  both  plainly  and  at  once  looked  up  Constable 
Schumpf  and  with  him  found  the  men  shortly  afterward. 
The  evidence  was  ample  to  warrant  the  verdict. 

4.  It  is  urged  that  ''the  sentences  imposed  were  excessive 
and  disproportionately  severe  in  light  of  the  crime  com- 
mitted.'' The  crime  consisted  of  waylaying  and  assaulting 
a  somewhat  intoxicated  old  man  and  severely  injuring  him 
and  while  prostrated  on  the  ground,  robbing  him  of  idl  the 
money  he  had — ^" three  five  dollar  gold  pieces"  and  "a  silver 
cased  watch."  There  was  evidence  tending  to  show  that  de- 
fendant Crowley  was  the  more  culpable  and  got  no  more 
than  he  deserved  and  that  Wilson  got  less  is  not  matter  of 
which  either  can  complain. 

5.  It  IB  claimed  that  the  venue  was  not  proven.  In  this 
defendants  are  mistaken.  There  was  evidence  that  the  crime 
was  committed  in  the  town  of  Truckee  and  in  the  county  of 
Nevada. 

6.  It  is  also  urged  that  "the  instructions  of  the  court  to 
the  jury  were  unfair  to  the  defendants;  more  especially  for 
the  reason  that  the  court  assumed  that  the  defendants  had 
been  legally  arrested  and  charged  with  crime,  and  made  an 
attempt  to  escape."  The  court  instructed  the  jury  as  to  the 
statute  law  under  which  a  peace  officer  may  make  an  arrest, 
but  went  no  further  in  its  instruction.  The  court  also  in- 
structed the  jury  that  an  attempt  to  escape  by  one  under 
arrest,  accused  of  crime,  "is  a  circumstance  to  be  weighed  by 
the  jury  as  tending  in  some  degree  to  prove  eonseiousness  of 
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guilt,  and  entitled  to  more  or  less  weight,  according  to  the 
eircumstances  of  the  particular  case.  In  this  particular  case, 
whether  or  not  the  defendants  did  attempt  to  escape  from 
the  jail  at  Truckee  after  being  placed  therein  hy  the  officers 
and  whether,  if  any  attempt  was  so  made,  such  attempt  tends 
in  any  degree  to  show  a  consciousness  of  guilt  of  the  crime 
alleged  in  the  information  are  matters  for  you  to  decide/' 
And  the  court  instructed  the  jury  that  the  acts  surrounding 
the  alleged  attempted  escape  are  to  be  considered  by  you  for 
one  purpose  only,  namely — whether  or  not  they  proceeded 
from  a  consciousness  of  guilt,  on  the  part  of  defendants  or 
either  of  them,  of  the  crime  alleged  in  the  information. 

We  discover  no  error  in  these  instructions. 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  23,  1910. 


[Crim.  No.  129.    Third  AppeOate  District.— April  27,  1910.] 

THE  PEOPLE,  Respondent,  v.  JOHN  REESE,  Appellant. 

CkuMiNAL  Law — ^MANsLAUOHTxa — ^Appeal  Takxn  Pbiob  to  Codb 
Amsndmint— Written  Sebviob  or  Notice  Essential. — ^Where  the 
judgment  convicting  appellant  of  manslaughter,  and  the  order 
denying  him  a  new  trial  were  rendered  prior  to  the  taking  effect 
of  the  amendment  to  the  Penal  Code  allowing  an  oral  notice  of 
appeal,  the  only  method  of  taking  the  appeal  to  this  court  from 
such  judgment  and  order  was  bj  the  service  and  filing  of  a  written 
notice  of  appeaL 

Id. — ErFEOT  or  Failubb  or  Appellant  to  Appear. — ^Where  the  appel- 
lant has  filed  no  brief  or  points  and  authorities,  this  omission 
would  alone  be  sufficient  to  justify  the  dismissal  of  the  appeal, 
if  one  had  been  taken. 

Ii>. — Want  or  Jubisdiotion  or  Appeal — Cebtipigatb  or  Clekk  or 
BuPSBiOR  Oouet — Transceift  Stricken  pbok  Files. — ^Where  the 
ekrit  of  the  superior  court  certifies  that  no  written  notice  of  appeal 
is  «B  flto  ia  that  tomtf  and  that  no  notiee  of  appeal  of  nnj  kind 
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in  this  ease  is  f  oond  upon  its  reeordSy  it  elevlj  appean  that  appel- 
lant has  failed  to  punue  the  course  reqaired  when  the  judgment 
and  order  appealed  from  were  rendered,  and  that  this  eourt  iB 
without  jurisdiction  to  review  the  record  filed  here,  and  it  will 
order  the  transcript  to  be  stricken  from  the  flies  of  the  eourt. 

OBDEB  atrikiiig  out  transcript  on  appeal  from  a  judg- 
ment of  the  Superior  Court  of  Siskiyou  County,  and  from  an 
order  denying  a  motion  for  a  new  triaL    J.  F.  Lodge,  Judge. 

B.  K  CoIUer,  and  Beard  ft  Beard,  for  Appellant 

IT.  S.  Webb,  Attorney  General,  and  J.  Cbarlea  Jones,  for 

Bespondent. 

HABT,  J. — ^The  defendant  was  couTictcd  of  the  crime  of 
manslaughter  under  an  information  charging  him  with  the 
crime  of  murder. 

The  transcript  does  not  show  that  an  appeal  has  been  taken 
from  either  the  judgment  or  the  order  denying  defendant's 
motion  for  a  new  trial. 

A  certificate  of  the  clerk  of  the  trial  court,  on  file  in  this 
court,  discloses  ''that  there  never  has  been,  nor  is  there  now, 
any  written  Notice  of  Appeal  in  said  case  of  the  People  of 
the  State  of  California  ys.  John  Beese,  Defendant,  entered  in 
the  Clerk's  Begister  in  my  office,  and  that  no  Notice  of  Ap- 
peal of  any  kind  whatever  is  to  be  found  in  any  of  the  rec- 
ords or  papers  in  said  case  of  the  People  of  the  State  of  Cali- 
fornia vs.  John  Beese,  Defendant,  in  my  office.'' 

Judgment  in  this  case  was  pronounced  on  May  12,  1909, 
and,  as  section  1239  of  the  Penal  Code  (Stats.  1909,  p.  1086), 
which  provides  that  an  appeal  from  a  judgment  in  a  crim- 
inal case  may  be  taken  by  the  defendant  ''by  announcing 
personally  or  through  his  attorney  in  open  court  at  the  time 
the  judgment  is  rendered  that  he  appeals  from  the  same," 
did  not  go  into  efi^ect  until  June  21,  1909,  it  is  very  plain 
that  the  defendant,  in  order  to  have  succeeded  in  taking  an 
appeal,  should  have  served  and  filed  a  written  notice  of  the 
same,  as  prescribed  by  section  1240  of  the  Penal  Code,  as 
that  section  read  prior  to  the  change  in  the  method  of  taking 
appeals  in  criminal  cases.  Having  failed  to  pursue  the 
eourse  prescribed  for  appealing  from  the  judgment  at  the 
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time  judgment  was  rendered  against  him,  this  court  is  with- 
out jurisdiction  to  review  the  record  filed  here. 

There  is  in  fact  no  appeal  here  in  any  sense  of  the  prop- 
osition, for  there  is  not  any  evidenee  of  even  an  attempt  to 
take  an  appeal,  while,  on  the  contrary,  the  certificate  of  the 
clerk  of  the  court  below  shows,  as  we  have  seen,  that  there 
is  nothing  in  the  records  of  the  cause  disclosing  that  any  at- 
tempt was  made  to  take  any  appeal  whatsoever. 

The  appellant  has  not  filed  a  brief,  or  points  and  author- 
ities, and  this  omission  would  alone  be  sufficient  to  justify 
the  dismissal  of  an  appeal,  if  one  had  been  taken.  (Rule  6, 
supreme  court.) 

From  the  foregoing,  it  is  dear  that  there  is  nothing  left 
for  this  court  to  do  but  to  order  the  transcript  or  record 
herein  stricken  from  the  files  of  this  court,  and  such  is  the 
order. 

Chipman,  P.  7.,  and  Burnett,  J.,  concurred. 


[dr.  No.  726.    Third  Appellate  District.— April  27,  1910.] 

COLUSA  MILLING  COMPANY,  Respondent,  v.  DRAPER 
DRAY  AND  STORAGE  COMPANY,  Appellant 

Appeal — Altebnativs  Method— Sxbticx  ow  KonoB— DEFSonvi  Bond 
— Jurisdiction — ^Motion  to  Dismiss. — ^Although  an  appeal  teems 
to  liave  been  attempted  under  the  former  method  bj  Berviee  of 
the  notice  and  the  filing  of  a  defective  bond,  yet  since,  under  the 
alternative  method,  no  bond  is  required  to  give  this  court  Juris- 
diction of  the  appeal,  it  cannot  be  dismissed  on  motion  for  mere 
insufficiency  of  the  bond. 

Id. — ^Dismissal  fob  Neglect  to  File  Tbansorift  in  Time. — ^Under 
rules  n  and  Y  of  this  court,  if  the  appellant  in  a  civil  action  has, 
without  excuse,  failed  to  file  the  transcript  within  forty  days  after 
the  appeal  is  perfected,  the  respondent  is  entitled  upon  motioiiy 
after  notice  given,  to  have  the  appeal  dismissed. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Colusa  County  and  from  an  order  deny- 
ing a  motion  for  a  new  triaL    H.  M.  Albery,  Judge. 


.X 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Ernest  Weyand,  for  Appellant 
Thomas  Rutledge,  for  Respondent. 

CHIPMAN,  P.  J. — It  appears  that  judgment  was  made 
and  entered  in  the  above-entitled  cause  on  November  30, 
1909,  in  favor  of  plaintiflF  for  the  sum  of  $557.50,  with  in- 
terest at  the  rate  of  seven  per  cent  per  annum  from  said 
date,  together  with  costs  taxed,  $63.62 ;  that  on  December  13, 
1909,  defendant  moved  to  vacate  and  set  aside  said  judgment 
and  on  said  last-mentioned  date  the  court  made  and  entered 
its  order  denying  said  motion;  that  on  January  29,  1910, 
defendant  filed  in  said  court  its  notice  of  appeal  to  this 
court  from  said  judgment  and  order,  which  said  notice  of 
appeal  was  duly  served  upon  plaintiff,  on  January  29,  1910; 
that  ''no  statement  on  appeal  or  bill  of  exceptions  has  been 
made,  settled  or  filed  in  said  cause";  that  no  proceedings  are 
pending  for  the  settlement  of  any  proposed  statement  or 
bill  of  exceptions  in  said  cause,  and  that  appellant  has  not 
requested  the  clerk  to  certify  to  a  correct  or  any  transcript. 
Defendant  also  claims  that  the  undertaking  is  defective  in 
certain  essential  particulars. 

The  grounds  for  the  motion  to  dismiss  the  appeal  are: 

1.  That  no  sufficient  undertaking  on  appeal  has  been  given 
by  appellant; 

2.  That  no  transcript  of  the  record  in  said  cause  has  been 
made  or  filed  in  this  court. 

No  bond  on  appeal  was  required  to  give  this  court  juris- 
diction. {Mitchell  V.  Calif omia  etc.  8,  8.  Co,,  154  Cal.  731; 
Russell  V.  Banks,  11  Cal.  App.  450,  [105  Pac.  261].) 

Rule  II  requires  the  transcript  in  a  civil  action  to  be  filed 
within  forty  days  after  the  appeal  is  perfected,  except  under 
certain  circumstances  not  here  made  to  appear.  Rule  V 
provides  that  the  appeal  may  be  dismissed  on  motion,  upon 
notice  given,  if  the  transcript  be  not  filed  within  the  time 
prescribed. 

The  appeals  from  the  judgment  and  order  are  dismissed. 

Hart,  J.,  and  Burnett,  J.,  ooncurrecL 
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[GIt.  No.  771.    Second  Appellate  District.— April  28,   1910.] 

EGBERT  DOLLAR,  Respondent,  v.  THE  INTERNA- 
TIONAL  BANKING  CORPORATION,  Appellant,  and 
EDWIN  H.  LAMME,  Codefendant 

AcnoN  BT  AssioNZB  OF  Bank  Deposit  Beceipt — ^Non-negotiable  In- 
strument— Effect  of  Assignment. — ^A  bank  deposit  receipt  for 
money  locally  deposited  bj  an  American  Commercial  Company  with 
an  International  Banking  Company  doing  business  at  Hongkong, 
repayable  there  with  interest  at  five  per  cent,  to  remain  nntil 
twelve  months'  notice  on  either  side  expires,  to  be  paid  on  return 
of  the  receipt  properly  indorsed  by  the  depositors,  and  stamped 
''not  transferable,"  is  a  non-negotiable  instrument,  under  the  law- 
merchant,  but  is  assignable,  though  the  assignee  obtains  no  better 
title  to  the  instrument  than  his  indorser,  notwithstanding  it  was  in- 
dorsed to  him  before  maturity. 

D>. — Demand  of  Payment  at  Hongkong — ^Refusal — Action  in  This 
State. — ^Where  payment  of  the  note  was  demanded  in  Hongkong 
by  the  assignee  of  the  instrument,  and  payment  was  there  refused, 
an  action  may  be  maintained  against  the  International  Banking 
Company  in  this  state,  where  it  has  an  oiBce  here,  and  enters  an 
appearance  and  questions  the  sufficiency  of  the  complaint. 

Id. — Impobtanoe  of  Pbopeb  Demand. — ^Whether  or  not  proper  demand 
was  made  at  the  place  of  payment  becomes  important  in  determin- 
ing the  right  to  bring  the  action  in  a  court  of  this  state,  as  well 
as  in  ascertaining  upon  what  basis  the  value  of  the  money  so  de- 
posited is  to  be  fixed,  if  plaintiff  is  entitled  to  recover. 

Id. — Indorsement  to  Plaintiff's  Assignob — ^Payment  of  Asceb- 
tained  Debt  of  Payee — Judgment  of  Consxtlab  Coubt. — ^Where 
the  indorsement  of  the  payee  to  plaintiff's  assignor  was  in  consid- 
eration of  the  payment  of  an  indebtedness  of  the  payee  to  the  as- 
signor, the  judgment  of  a  consular  court  establishing  the  debt 
established  nothing  more  than  that  the  corporation  payee  was  in- 
debted to  the  first  assignor  in  the  sum  named  in  the  judgment, 
ax>on  payment  of  which  the  eorporation  payee  made  the  indorse- 
ment. 

lb. — Inbffbotivb  Supplemental  Decbeb — Attempt  to  Tbansfeb 
Title. — ^A  so-called  supplemental  decree  of  the  consular  court,  at- 
tempting to  transfer  the  title  of  the  corporation  payee  to  the 
debtor,  was  ineffective  for  that  purpose,  and  did  not  affect  the 
contract  between  that  company  and  the  banking  corporation  appel- 
lant. 

lb. — ^Equitable  Estoppel  not  Pleaded. — ^An  agreement  made  between 
the  manager  of  the  banking  corporation  and  the  creditor  of  the 
payee  that  if  he  obtained  a  judgment  against  the  corporation  payee 
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foT  an  amoant  equal  to  or  greater  than  the  debt  of  the  banking 
corporation  therein,  and  the  debt  was  applied  npon  it,  the  banking 
corporation  would  make  pajment  of  the  eertificate  to  snch  satisfied 
creditor  on  presentation,  was  based  upon  an  equitable  estoppel, 
which  is  not  available  unless  pleaded. 

Id. — Basis  or  Beoovert. — If  plaintiff,  as  assignee  of  such  first  assignee, 
recover  in  the  action,  he  must  do  so  on  the  theory  of  the  enforce- 
ment of  the  express  contract  made  with  the  managing  agent  of 
the  corporation  payee,  or  the  implied  contract  made  by  said  corpo- 
ration with  the  depositor. 

Id. — Findings  on  Second  Diskissed  Oonsuulb  Aohon  not  Gonclu- 
siVB. — It  is  held  that  findings  in  a  second  consular  action  dismissed 
without  prejudice  to  a  new  action  were  eonelnsiye  upon  neither 
party,  there  being  no  finding  that  it  was  rendered  for  want  of  au- 
thority accompanying  the  presentation  of  the  certificate  by  the 
plaintiff's  assignor. 

Id. — ^Testimont  Showing  Axithoiitt  or  Managing  Agent  or  Pater 
m  China. — ^Where  the  testimony  clearly  establishes  that  the  vice- 
president  of  the  corporation  payee  was  its  managing  agent  in 
China  and  transacted  all  its  business  therein,  created  debts  against 
the  company  and  paid  them  in  its  name,  and  that  no  other  person 
acted  as  its  agent  in  China,  such  managing  agent  was  authorized 
to  collect  the  debt,  or  to  make  an  assignment  thereof  in  payment 
of  the  company's  debt  to  an  assignee,  as  such  manager. 

ID. — Concern  or  Defendant  Bank. — The  defendant  banking  corporation 
is  concerned  only  in  knowing  that  the  assignment  of  the  evidence 
of  debt  or  chose  in  action  against  it  is  of  such  character  as  to 
bind  the  assignor  payee. 

Id. — INCOHPETENT  DEAL  CONTRACT  WITH  Patxb. — The  incompetency  of 
parol  evidence  to  vaiy  a  writing  may  be  considered  as  matter  of  law, 
though  admitted  without  objection;  and  if  the  American  Commercial 
Company,  by  its  general  manager,  had  itself  presented  the  deposit 
receipt  and  demanded  payment,  no  compliance  with  an  oral  contract 
that  the  managing  agent  should  produce  a  resolution  of  the  board 
of  directors  could  have  been  made  by  the  defendant  a  condition 
precedent  to  payment  of  the  deposit  to  such  manager. 

Id. — ^AuTHoaiTT  or  Managing  Agent  to  Make  Assignments. — ^Where 
the  managing  affairs  of  a  corporation  are  intrusted  to  a  general 
managing  agent,  he  has  power  to  transfer  the  chose  in  action  of 
the  corporation  to  its  creditors,  either  in  payment  or  as  security 
for  a  pre-existing  debt  of  the  corporation,  without  express  author- 
ity from  the  board  of  directors,  and  an  assignment  so  made  is 
valid. 

Id. — Presumed  Axtthoritt  or  Managing  Agent — Ezpbsss  Authoritt 
NOT  Necessary. — The  presumption  is  that  such  assignment  was 
made  by  competent  authority.  No  special  resolution  authorising 
him  to  act  in  this  respect  was  necessary. 
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Ij>. — OsTBNsiBLB  AoxNCT. — All  ostensible  agencj  la  ereated  when  the 
principal  intentionallj  or  by  want  of  ordinary  eare  authorizei  a 
third  person  to  believe  another  to  be  his  agent,  even  if  not  really 
employed  by  him.  The  authority  of  such  an  agent  is  such  aa  the 
principal  allows  such  person  to  believe  the  agent  to  possess. 

iDd — Good  Firm  ot  Gbxditob  Pkbtormino  Sntviois  foa  Patvb,  at 
BsQuxsT  or  Managing  Agbnt. — Where  there  is  no  question  of  the 
good  faith  of  the  first  assignor  of  the  bank  deposit  in  doing  ser- 
vicei  for  the  corporation  payee,  at  request  of  its  managing  agent, 
or  in  taking  a  receipt  of  ita  indebtedness  in  full  payment  of  the 
bank  certificate,  he  thereafter  stood  in  the  shoes  of  the  American 
Commercial  Company  as  the  owner  of  the  paper,  subject  only  to 
such  equities  as  the  bank  might  set  up  against  the  eompany  payee 
itself. 

Id. — Obai.  CoNTXMPORAKBons  Agbeeicxnt  as  to  Paooy  of  Aoxnt's  An* 
THosmr  NOT  Binding  on  Abbignxk. — ^The  oral  contemporaneous 
agreement  between  defendant  and  the  agent  of  the  corporation 
payee  as  to  proof  of  his  authority,  not  being  binding  upon  the 
payee,  can  constitute  no  defense  to  the  action  of  the  assignee  of 
the  payee,  or  his  successor  in  interest. 

Id. — ^AcQuiTTANGX  BT  AssiGNXB  P&OTBOTION  TO  Banx. — The  acquit- 
tance by  the  bona  fide  assignee  of  the  corporation  payee  would  be 
a  suflicient  defense  in  favor  of  the  banking  corporation  defendant 
to  any  subsequent  demand  upon  the  bank  by  the  corporation  payee. 

Id. — CoNTBiiPOBANEons  OaAii  Agbeehents  Bxtwskn  Parties  to  Writ- 
ten Contract  fob  Monet. — Contemporaneous  oral  agreements  be- 
tween the  parties  to  a  written  obligation  to  pay  money,  as  to  the 
manner  of  the  negotiation,  cannot  be  set  up  as  a  defense  against 
payment  of  the  money  under  the  contract  in  an  action  by  the 
payee  or  his  assignee. 

iDd — ^BuLX  Against  Variation  of  Wrtftkn  Contracts  bt  Parol  Evi- 
DBNCB — ^Applicability  to  Non-neqotiablb  Papeb. — £kich  oral  agree- 
ments come  under  the  rule  that  written  contracts  cannot  be  varied 
by  parol  agreements,  and  this  rule  is  applicable  to  such  agree- 
ments, irrespective  of  whether  the  instrument  be  negotiable  or  non- 
negotiable. 

Id. — Inooicpbtenct  of  Parol  Evidence  Distinguished  fbok  Seoondart 
Evidence. — ^The  rule  that  incompetent  parol  evidence  to  vary  a 
writing  can  have  no  legal  afifect,  though  proved  without  objection 
is  to  be  distinguished  from  the  rule  as  to  secondary  evidence. 

Id. — ^AUTHORTFT  OF  MANAGING   AGENT— NBGATIVB  AND  POSITIVl   PBOOF. 

The  failure  of  the  corporation  payee  to  object  at  any  time  to  the 
authority  assumed  by  its  managing  agent  in  China,  and  the  ab- 
sence of  any  proof  by  the  defendant  that  he  lacked  such  authority, 
taken  in  connection  with  the  positive  proof  that  he  was  such  man- 
aging agent,  and  exercised  all  the  authority  of  the  eoiponUioB 
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payee  in  China,  together  constitute  competent  proof  of  hif  author- 
ity  as  such  managing  agent. 

Id. — Testimony  to  Authority  or  Agent — Infebenoes — Pacts  Stated 
— ^Appellant  not  Prejudiged. — ^Where  the  assignee  of  the  payee, 
in  testifying  to  the  authority  of  the  managing  agent,  made  state- 
ments in  the  nature  of  conclusions  or  inferences,  but  these  were 
accompanied  by  a  statement  of  the  facts  from  which  the  infer- 
ences were  drawn,  it  cannot  be  said  that  such  inferences  objected 
to  could  have  been  prejudicial  to  the  appellant's  case  before  the 
trial  court. 

Id. — Demand  Regularly  Mads  by  Assignee — Damages — Intebbst. — 
The  demand  having  been  regularly  made  by  the  first  assignee  at 
Hongkong,  the  damages  for  failure  to  pay  are  to  be  computed 
under  the  rule  declared  in  subdivision  1  of  section  3336  of  the 
Civil  Code,  which  would  entitle  the  plaintiff  to  the  market  value 
at  Hongkong  when  payment  was  refused,  with  interest,  as  allowed 
in  the  judgment. 

Id. — ^Indemnity  Bond  not  Required  upon  Loss  of  Non-negotiable 
Instrument. — The  rule  in  courts  of  equity  that  a  bond  will  be 
required  upon  a  lost  instrument  has  well-recognized  exceptions, 
one  of  which  is  where  the  note  is  non-negotiable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  W. 
R.  Guy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Piatt  &  Bayne,  Geo.  J.  Leovy,  and  Lloyd  M.  Bobbins,  for 
Appellant. 

J,  Wade  McDonald,  for  Plaintiff-Respondent. 

Puterbaufch  &  Puterbaugh,  for  Edwin  H.  Lamme,  Defend- 
ant. 

TAGGART,  J. — This  is  an  action  by  the  assignee  of  the 
indorsee  of  a  deposit  receipt  to  recover  the  value  in  United 
States  money  of  two  thousand  Mexican  dollars  deposited  with 
the  banking-house  of  the  defendant  corporation,  located  in 
Hongkong,  China.  Judgment  was  for  plaintiff  against  the 
banking  corporation,  and  the  latter  appeals  from  the  judg- 
ment and  the  order  denying  its  motion  for  a  new  trial. 

The  depositor,  the  American  Commercial  Company,  was  in- 
oorporated  in  the  District  of  Columbia  for  the  purpose  of 
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doing  a  general  brokerage  business  wherever  such  business 
eould  be  lawfully  conducted.  Its  certificate  of  incorporation, 
dated  August  13,  1904,  provides  that  ''the  concerns  of  the 
company  for  the  first  year  shall  be  managed  by  not  less  than 
three  nor  more  than  fifteen  directors,  namely"  (naming  five 
persons,  as  to  whom  it  is  important  here  to  say  only  that  one 
is  "E.  Edwards'').  The  main  ofSce  is  fixed  in  the  city  ot 
Washington.  So  far  as  the  record  in  this  case  discloses,  it 
has  never  done  any  business  except  in  China.  On  November 
26,  1904,  Mr.  E.  Edwards,  accompanied  by  two  of  the  other 
directors  of  the  American  Commercial  Company,  their  names 
not  being  disclosed,  deposited  with  the  branch  bank  of  the 
defendant  corporation  located  at  Hongkong,  China,  two  thou- 
sand Mexican  dollars,  receiving  therefor  a  receipt  as  follows : 

''Notice  of  withdrawal  given  26  November,  1904,  due  26 
November,  1905. 

''International  Banking  Corporation. 
"Deposit  receipt. 

"Not  transferable. 

"Hong  Kong,  26  November,  1904. 
"2,000  Locally. 

"Received  from  Messrs.  The  American  Commercial  Com- 
pany Dollars  Two  Thousand  Locally  as  a  deposit  repayable 
here,  bearing  interest  at  the  rate  of  five  per  cent  per  annum, 
to  remain  until  twelve  months  notice  on  either  side  expires. 
"No.  3/134. 
"For  the  International  Banking  Corporation. 
"L.  L.  PESPNER,  CHAS.  C.  B.  SCOTT, 

' '  Accountant.  Manager. ' ' 

On  the  back  of  said  receipt  were  the  following  words  in 
print:  "N.  B.  The  within  sum  cannot  be  drawn,  unless  this 
receipt  is  returned,  signed  by  the  depositors;  nor  can  the 
amount  be  drawn  against  in  separate  sums  by  cheque  or 
draft.  The  interest  will  cease  at  the  expiration  of  notice  of 
withdrawal."  From  the  deposition  of  Manager  Scott,  who 
signed  the  foregoing  receipt,  it  appears  that  when  Mr.  Ed- 
wards called,  accompanied  by  the  other  gentlemen  as  above 
stated,  he,  Scott,  acting  on  behalf  of  the  defendant  corpora- 
tion, at  first  refused  to  receive  the  money  because  "Mr.  Ed- 
wards could  show  me  no  authority  for  acting  as  managing 
director  of  the  American  Commercial  Company.    He,  how- 
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ever,  declared  that  he  would  be  able  to  produce  the  necessary 
papers,  which  I  told  him  would  have  to  be  signed  by  the 
British  or  other  foreign  consul  in  the  United  States  before 
he  could  withdraw  the  money,  and  he  made  the  deposit  on 
that  understanding."  No  objection  was  made  to  the  intro- 
duction of  this  testimony,  but  the  incompetency  of  parol  evi- 
dence to  vary  a  writing  may  be  considered  as  a  matter  of  law. 

Through  transactions  had  with  E.  Edwards,  acting  in  the 
name  of  the  American  Commercial  Company,  the  latter  be- 
came indebted  to  the  defendant  Lamme  who,  in  an  action 
brought  in  the  United  States  consular  court  at  Shanghai, 
China,  on  July  27,  1905,  recovered  judgment  against  the 
American  Company  in  the  sum  of  two  thousand  one  hundred 
and  fifty  Mexican  dollars,  with  interest.  On  October  2,  1905, 
he  also  procured  from  the  same  court  what  is  designated  as 
a  supplemental  decree  and  order  of  satisfaction  of  judgment, 
wherein  it  is  recited  that  the  deposit  receipt  above  set  out 
''was  by  the  defendant  duly  assigned,  transferred  and  de- 
livered to  the  plaintiff  by  the  defendant  on  or  about  the  tenth 
day  of  March,  1905,  to  secure  the  debt  due  from  the  defend- 
ant to  plaintiff  upon  which  the  judgment  in  this  cause  was 
rendered.''  It  is  further  recited  that  plaintiff  is  willing  to 
take  the  instrument  in  satisfaction  of  the  judgment,  and 
ordered  that  the  title  of  the  plaintiff  in  the  receipt  and  the 
money  evidenced  thereby  be  confirmed  and  quieted  in  him 
and  tiie  same  credited  on  said  judgment  in  full  payment  and 
satisfaction  thereof.  The  recital  in  the  judgment  in  this 
consular  action  as  to  service  of  summons  and  acquiring  juris- 
diction of  the  defendant  is  as  follows:  ''That  the  defendant 
has  been  duly  served  with  summons  by  delivering  a  copy  of 
the  same  to  Edward  Edwards,  the  vice-president,  a  director 
and  agent  of  said  defendant,  he  being  the  highest  ofiKcer  of 
said  defendant  company  found  within  this  jurisdiction,  and 
the  said  defendant  having  appeared  by  said  Edwards  and 
filed  its  answer  herein,  admitting  all  the  allegations  of  plain- 
tiff's complaint."  The  only  showing  of  jurisdiction  to  enter 
the  "Supplemental  Decree"  is  that  which  appears  in  the  orig- 
inal judgment-roll  resulting  in  the  judgment  in  favor  of 
Lamme  against  the  American  Company. 

The   "deposit  receipt"  indorsed,   "The   American    Com- 
mercial Company,  by  Edward  Edwards,  (Per)  Manager," 
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was  thereupon  presented  at  its  maturity  to  the  defendant 
bank  at  Hongkong,  on  behalf  of  Lamme,  accompanied  by  a 
copy  of  the  consular  judgment  and  decree  above  mentioned, 
but  payment  was  refused  because  no  showing  was  made  of 
Mr.  Edwards'  authority  to  indorse  for  the  company,  and  thus 
give  the  bank  a  legal  discharge.  Afterward,  to  wit,  on 
December  29,  1905,  Lamme  brought  another  action  in  the 
consular  court  of  Shanghai  against  the  International  Bank- 
ing Corporation  and  The  American  Commercial  Company. 
The  former  appeared  and  the  latter  defaulted  (there  being 
a  recital  in  the  ''Findings  and  Judgment''  that  the  American 
Company  had  ''been  duly  served  with  summons"  and  failed 
to  appear) .  In  this  action  the  court  found  all  the  facts  sub- 
stantially as  above  set  forth  as  to  the  indebtedness  of  the 
American  Company  to  Lamme,  the  making  of  the  judgment 
of  July  27,  1906,  and  the  decree  of  October  2d ;  the  presenta- 
tion of  the  receipt  and  the  defendant  bank's  refusal  to  pay; 
also,  that  no  one  else  had  made  any  claim  upon  the  money; 
that  there  were  no  liens,  claims  or  demands  against  it,  and 
that  the  bank  had  no  setoff  or  demands  against  it,  but  "that 
the  said  money  having  been  so  deposited  with  the  said  Inter- 
national Banking  Corporation  at  Hongkong  and  the  said  de- 
posit receipt  being  non-negotiable,  the  same  is  collectible  only 
under  adequate  authority  from  the  said  American  Com- 
mercial Company."  Only  inferentially  is  it  found  that  ad- 
equate authority  was  not  shown,  but  the  court's  conclusion 
of  law  is  that  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion, and  the  judgment  is  that  the  action  be  dismissed  without 
prejudice  to  the  plaintiff  in  bringing  any  other  on  account  of 
the  subject  matter  of  this  action.  The  date  of  this  judgment, 
as  stated  in  the  record,  is  February  24,  1905,  but  it  is  ap- 
parent that  it  should  be  1906.  No  appeal  was  ever  taken 
therefrom. 

Subsequently  the  receipt  of  deposit  was  lost  (March,  1907), 
and  later  (January  2,  1908),  the  rights  of  defendant  Lamme 
in  the  instrument  in  question  and  tho  funds  which  it  repre- 
sented were  assigned  to  plaintiff,  and,  after  demand  made  by 
plaintiff  on  the  San  Francisco  house  of  defendant,  this  ac- 
tion was  brought  to  recover  the  value  of  the  Mexican  money 
in  United  States  gold  coin  at  Hongkong  on  the  date  of  the 
demand  made  by  Lamme  (November  27,  1905) ,  together  with 
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interest  thereon  at  the  rate  of  five  per  cent  per  annum  from 
November  26,  1904. 

The  instrument  in  question  was  by  this  court  declared  to  be 
an  assignable  instrument  but  not  negotiable  in  the  sense  that 
the  term  ** negotiable"  is  used  when  applied  to  commercial 
paper.  {Dollar  v.  International  etc.,  10  Cal.  App.  83,  [101 
Pac.  34].)  By  the  law  of  the  case,  then,  the  instrument  must 
be  considered  as  non-negotiable,  and  while  it  might  be  trans- 
ferred by  indorsement,  the  indorsee  obtained  no  better  title 
to  the  instrument  than  his  indorser,  notwithstanding  it  was 
indorsed  to  him  before  maturity.  (Civ.  Code,  sec.  1459.) 
It  was  also  held  by  this  court,  passing  upon  the  allegations 
of  the  complaint,  that,  although  the  instrument  was  payable 
at  Hongkong,  yet  after  proper  demand  had  been  made  at  that 
place  and  payment  refused  suit  might  be  brought  in  this 
state  "where  the  parties  enter  an  appearance  and  question 
only  the  sufSciency  of  the  pleading  as  stating  a  cause  of  ac- 
tion." 

Whether  or  not  a  proper  demand  was  made  at  the  place  of 
payment  becomes  important  in  determining  the  right  to  bring 
the  action  in  a  court  of  this  state,  as  well  as  in  ascertaining 
upon  what  basis  the  value  of  the  ''money"  so  deposited  is  to 
be  fixed,  if  the  plaintiff  is  entitled  to  recover.  The  judgment 
of  the  consular  court  of  July  27,  1905,  even  if  it  were  con- 
ceded to  be  based  upon  proper  service  on  the  American  Com- 
mercial Company,  established  no  more  than  that  that  com- 
pany was  indebted  to  Mr.  Lamme  in  the  sum  named  in  the 
judgment.  The  so-called  "supplemental  decree,"  whereby 
the  court  attempted  to  transfer  the  title  of  the  American 
Company  to  the  receipt  to  Mr.  Lamme,  was  ineffective  for  that 
purpose,  and  did  not  affect  the  contract  between  that  com- 
pany and  the  appellant.  The  only  possible  application  it 
could  have  would  be  in  connection  with  the  testimony  of  Mr. 
Lamme  to  the  effect  that  Mr.  Scott  made  a  statement  under 
oath  that  he  had  a  conference  with  General  Bragg,  the  latter 
acting  on  behalf  of  Mr.  Lamme,  wherein  there  was  "practi- 
cally" an  arrangement,  and  Scott  consented,  that  if  the  judg- 
ment in  the  consular  court  first  above  mentioned  were  ob- 
tained and  the  certificate  applied  upon  it,  "that  the  money 
would  be  paid  on  presentation."  Such  an  estoppel  being  in 
the  form  of  a  new  cause  of  action  should  have  been  pleaded 
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to  become  the  basis  of  a  recovery.  If  plaintiff  recovers  in 
this  action  he  must  do  so  on  the  theory  of  an  enforcement 
of  the  express  contract  made  by  Edwards,  or  the  implied  con- 
tract of  a  depositor,  no  estoppel  being  pleaded. 

Both  appellant  and  respondent  rely  upon  the  "findings  and 
judgment"  in  the  second  consular  action,  which  were  ren- 
dered on  February  24,  1906.  No  finding  made  therein,  how- 
ever, which  was  not  necessary  to  the  judicial  action  taken  by 
the  court,  can  affect  the  rights  of  either  of  the  parties,  and 
the  judgment,  as  above  stated,  is  one  of  dismissal  without 
prejudice  to  the  plaintiff's  right  to  bring  another  action. 
(Rosenihol  v.  McMmn,  93  Cal.  505,  509,  [29  Pac.  121].) 
The  findings  made  on  behalf  of  the  plaintiff  are  conclusive 
upon  no  one,  and  there  is  no  express  finding  of  fact  from 
which  it  can  be  determined  that  the  judgment  of  dismissal 
was  rendered  because  the  authority  accompanying  the  pre- 
sentation of  the  instrument  was  not  adequate.  It  is  only 
argumentatively  that  this  can  be  assumed  to  be  the  basis  of 
the  court's  dismissal.  Neither  can  this  be  implied  or  pre- 
sumed from  the  judgment  itself. 

It  appears  from  Mr.  Lamme's  testimony  on  the  trial  that 
he  knew  from  dealings  had  by  him  with  Edwards  in  the  name 
of  the  American  Conmiercial  Company;  from  papers  and 
documents  seen  by  him  while  acting  as  attorney  for  the  com- 
pany on  the  employment  of  Edwards;  from  his  knowledge 
that  Edwards  appointed  agents  and  subagents  for  the  cor- 
poration in  Canton,  Shanghai,  and  other  places  in  China, 
and  created  debts  against  the  company  and  paid  them  in  its 
name;  and  from  the  fact  that  no  other  person  acted  as  its 
agent  in  these  places  during  this  time,  and  that  he  never 
heard  the  authority  of  Edwards  questioned  except  in  this 
transaction,  as  well  as  from  Edwards'  own  statement,  that  he 
(Edwards)  was  the  vice-president,  one  of  the  directors  of  and 
the  general  manager  for  the  American  Commercial  Company 
in  China.  It  is  not  shown  that  any  of  this  information  was 
brought  home  to  the  defendant  bank,  or  that  the  bank  had 
any  other  way  of  knowing  that  Edwards  had  such  authority 
or  occupied  such  a  position,  but  from  Mr.  Lamme's  testimony 
it  appears  that  Mr.  Scott  stated  at  the  trial  before  the  con- 
sular court  that  **the  only  reason  for  refusal  to  pay  the 
money  was  that  there  had  been  no  power  of  attorney  pre- 
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sented  at  the  bank  showing  the  authority  of  Edwards/'  etc 
''He  wanted  a  resolution  of  the  board  of  directors.'' 

The  defendant  bank  is  concerned  only  in  knowing  that  the 
assignment  of  the  evidence  of  debt  or  chose  in  action  is  of 
such  character  as  to  bind  the  assignor.  {Oreig  ▼.  Riardan,  99 
Gal.  323,  [33  Pac.  913].)  If  the  American  Gommercial  Gom- 
pany  had  itself  presented  the  deposit  receipt,  no  compliance 
with  the  oral  contract  as  to  the  evidence  of  authority  of  Ed- 
wards could  have  been  made  a  condition  precedent  to  pay- 
ment, if  it  be  assumed  in  this  connection  that  such  a  parol 
contract  was  admissible  in  evidence,  or,  being  in  evidence, 
could  be  considered  by  the  court  Indeed,  it  could  not  well 
be  contended  that,  in  the  absence  of  this  contract,  Mr.  Ed- 
wards could  not  himself,  in  his  capacity  of  manager,  have 
withdrawn  the  money  upon  signing  the  name  of  The  Ameri- 
can Commercial  Company,  or  have  made  a  valid  assignment 
or  indorsement  of  the  instrument  as  manager.  As  said  in 
McEieman  v.  Lenzen,  56  Gal.  61,  page  64:  **The  result  of 
the  cases  seems  to  be,  that  where  the  management  of  the  af- 
fairs of  a  corporation  is  intrusted  to  a  general  managing 
agent,  he  has  power  to  assign  the  choses  in  action  of  the  cor- 
poration to  its  creditors,  either  in  payment  of,  or  as  security 
for  the  payment  of,  a  precedent  debt  of  the  corporation,  with- 
out express  authority  from  the  board  of  directors,  and  an  as- 
signment so  made  is  valid.  The  presumption  is,  that  the  aa> 
signment  was  made  by  one  having  competent  authority."  No 
special  resolution  authorizing  him  to  act  in  this  respect  wan 
necessary.  (TtMer  v.  Arnold,  98  Gal.  523,  [33  Pac.  445] ; 
Oreig  v.  Riordan,  99  Gal.  323,  [33  Pac.  913].) 

An  ostensible  agency  is  created  when  the  principal  inten- 
tionally, or  by  want  of  ordinary  care,  causes  a  third  person 
to  believe  another  to  be  his  agent  who  is  not  really  employed 
by  him.  The  authority  of  such  an  agent  is  such  as  the  prin- 
cipal allows  such  persons  to  believe  the  agent  to  possess. 
(Civ.  Code,  sees.  2300,  2317.)  There  is  no  attack  here  made 
upon  the  good  faith  of  Mr.  Lamme  in  performing  services 
for  the  American  Gommercial  Company  at  the  request  of  Mr. 
Edwards,  or  in  taking  the  receipt  in  full  payment  for  his 
services  so  rendered,  and  this  must  be  assumed  in  considering 
the  question  before  us.  Mr.  Lamme  then  stood  in  the  shoes 
of  the  American  Gommercial  Company  as  owner  of  the  paper, 
subject  only  to  such  equities  as  the  bank  might  set  up  against 
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that  company.  If  the  oral  oontemporaneons  agreement  as  to 
what  should  constitute  a  showing  of  Mr.  Edwards'  authority 
would  not  constitute  a  defense  against  the  demand  of  the 
company,  neither  would  it  against  the  demand  of  Mr.  Lamme. 
The  latter  being  the  bona  fide  assignee  of  the  Commercial 
Comimny,  his  acquittance  to  the  bank  would  be  sufScient  de- 
fense to  any  subsequent  demand  made  upon  the  bank  by  such 
company.  Contemporaneous  parol  agreements  made  between 
the  parties  to  a  written  obligation  to  pay  money,  as  to  the 
manner  of  its  negotiation,  cannot  be  set  up  as  a  defense 
against  payment  of  the  money  under  the  contract  in  an  action 
by  the  payee  or  his  assignee.  Such  agreements  come  within 
the  rule  that  written  contracts  cannot  be  varied  by  parol 
agreements,  and  the  rule  is  applicable  to  such  agreements 
irrespective  of  whether  the  instrument  be  negotiable  or  non- 
negotiable  in  character.  (Johnson  v.  Washhum,  98  Ala.  258, 
[13  South.  48] ;  Erwin  v.  Saunders,  1  Cow.  (N.  Y.)  249,  [13 
Am.  Dec.  520] ;  Frost  v.  Everett,  5  Cow.  (N.  Y.)  497;  Dow  v. 
Tuttle,  4  Mass.  414,  [3  Am.  Dec.  226] ;  Knox  v.  Clifford,  38 
Wis.  655,  [20  Am.  Rep.  28] ;  Reed  v.  Beed,  11  U.  C.  Q.  B.  28; 
Oorrell  v.  Home  Life  Ins.  Co.,  63  Fed.  371,  11  C.  C.  A.  240, 
246.) 

It  also  appears  from  the  written  opinion  of  the  trial  judge 
found  in  the  record  that  the  findings  as  to  the  rights  of  plain- 
tiff were  predicated  to  some  extent  at  least  upon  the  showing 
that  if  there  had  been  any  real  question  as  to  the  authority 
of  Edwards  to  act  in  the  premises,  his  principal  would  have 
made  known  its  objections  to  the  defendant  bank  within  the 
time  that  elapsed  from  the  date  of  the  deposit  of  the  money 
until  the  bringing  of  the  action.  So,  also,  in  this  connection 
may  be  considered  the  materiality  of  the  evidence  of  Lamme 
tending  to  establish,  not  only  that  Edwards  was  the  manager, 
but  that  there  was  no  other  representative  of  the  company 
in  China,  and  that  no  one  questioned  his  authority  to  act  in 
this  sole  and  unrestricted  manner.  There  was  no  showing 
upon  the  part  of  the  defendant  bank  with  respect  to  the  ab- 
sence of  authority  of  Edwards  or  any  denial  of  his  powers 
generally,  and  the  evidence  mentioned  tended  to  show  that 
all  the  business  of  the  company  in  China  was  performed  by 
him  or  those  whom  he  appointed  and  directed,  and  was  oompe- 
tent  for  that  purpose. 
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No  indemnity  bond  was  essential  in  giving  judgment,  on 
account  of  the  loss  of  the  instrument  sued  on.  The  rule  as 
to  indemnity  is  simply  that  if  it  can  be  shown  in  any  way 
that  the  defendant  may  be  wrongfully  injured  by  paying,  he 
may  require  security,  but  only  then.  The  rule  in  courts  of 
equity  that  a  bond  will  be  required  before  entering  judgment 
upon  a  lost  instrument  has  several  well-recognized  exceptions, 
to  wit:  (1)  Where  the  note  is  not  negotiable;  (2)  where, 
though  negotiable,  it  is  payable  to  the  order  and  unindorsed, 
or  specially  indorsed;  (3)  where  the  instrument  is  clearly 
shown  to  have  been  destroyed;  (4)  where  the  lost  instrument 
has  been  traced  to  the  defendant's  custody;  and  (5)  when  it 
is  shown  that  the  defendant  is  protected  by  the  statute  of 
limitations.  (Daniel  on  Negotiable  Instruments,  5th  ed.,  sec. 
1481.)  The  evidence  would  justify  a  finding  that  the  in- 
strument in  this  case  has  been  lost,  but  no  finding  in  this  re- 
gard was  made ;  however,  it  is  dear  that  the  instrument  itself 
is  non-negotiable  in  character. 

The  testimony  of  the  witness  Lamme  as  to  his  knowledge 
of  the  capacity  in  which  Edwards  was  acting  for  the  Ameri- 
can Commercial  Company  contained  some  things  which  were 
in  the  nature  of  conclusions  or  inferences,  but  these  were  ac- 
companied by  a  statement  of  the  facts  from  which  the  in- 
ferences were  drawn,  and  we  do  not  think  the  evidence  ob- 
jected to  could  have  prejudiced  appellant's  case  before  the 
trial  court. 

The  demand  for  payment  having  been  regularly  made  by 
Lamme  at  Hongkong  on  November  27,  1905,  the  damages  for 
failure  to  pay  are  to  be  computed  under  the  rule  declared 
in  subdivision  1  of  section  3336  of  the  Civil  Code.  This 
would  entitle  plaintiff  to  the  market  value  at  Hongkong  when 
payment  was  refused,  together  with  interest  as  allowed  in  the 
judgment.  Indeed,  it  would  not  have  been  unwarranted  had 
the  court  allowed  interest  at  seven  per  cent  after  the  date  of 
maturity  of  the  receipt,  but  no  complaint  is  made  by  re- 
spondent in  this  respect. 

Judgment  and  order  afiirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  28,  1910,  and  the  following 
opinion  was  then  rendered  thereon : 
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THE  COURT. — Appellant  presents  a  petition  for  a  re- 
hearing  on  this  appeal  wherein,  among  other  things,  exception 
is  taken  to  the  following  language  contained  in  the  opinion 
of  this  court,  filed  April  28,  1910,  to  wit:  * 'No  objection  was 
made  to  the  introduction  of  this  testimony,  but  the  incompe- 
tency of  parol  evidence  to  vary  a  writing  may  be  considered 
as  a  matter  of  law."  In  support  of  the  contention  that  this 
is  not  a  correct  declaration  of  the  law  a  number  of  cases  are 
cited  to  sustain  the  proposition  that,  in  the  absence  of  objec- 
tion, secondary  evidence  is  sufficient  to  support  the  findings 
of  a  court  based  thereon.  The  rule  declared  by  this  court  is 
entirely  distinct  from  that  applied  in  those  cases.  Whether 
or  not  a  contract  in  writing  may  be  varied  by  parol  evidence 
is  a  question  of  substantive  law,  while  the  admission  or  rejec- 
tion of  secondary  evidence  is  governed  by  the  rules  of 
evidence.  (1  Greenleaf  on  Evidence,  16th  ed.,  sec.  305a.) 
Where  a  contract  is  reduced  to  writing,  whether  required  by 
law  to  be  written  or  not,  the  writing  supersedes  all  other 
negotiations  and  stipulations  concerning  the  matter  made  at 
the  time  or  prior  thereto.  (Civ.  Code,  sec.  1625.)  If  the 
terms  as  agreed  upon  have  not  all  been  reduced  to  writing, 
these  can  be  supplied  only  by  an  appropriate  proceeding,  or 
under  proper  iJlegations.  (Code  Civ.  Proc,  sec.  1856; 
Oermain  Fruit  Co.  v.  Armsby  Co.,  153  Cal.  595,  [96  Pac. 
319].)  By  way  of  illustration  of  the  distinction  between  the 
rule  declared  by  this  court  and  that  cited  by  appellant,  it 
may  be  said,  that  parol  or  secondary  evidence,  unobjected  to, 
might  supply  the  terms,  or  purport,  of  a  contract  which  had 
been  reduced  to  writing,  and,  in  this  form,  furnish  sufficient 
proof  to  sustain  a  finding,  but  parol  evidence  would  neither 
be  admissible  to  vary  this  contract,  nor,  if  admitted  without 
objection,  be  sufficient  to  support  a  finding  which  was  in  con- 
flict with  or  which  in  any  manner  varied  the  original  written 
contract  which  the  parties  entered  into.  The  purpose  of  the 
rule  relating  to  the  varying  of  a  writing  by  parol  evidence 
is  to  prohibit  this  from  being  done,  while  the  rule  relating 
to  the  admission  of  secondary  evidence  goes  only  to  the  form 
in  which  the  evidence  may  be  introduced.  These  rules  are 
in  no  way  inconsistent,  and  the  rule  as  lo  secondary  evidence 
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is  not  applicable  here.    The  other  matters  presented  were 
duly  considered  iq  the  original  opinion. 
The  petition  for  a  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  June  27,  1910.  Beatty»  C.  J.,  dissented 
from  the  order  denying  such  rehearing. 


[dr.  No.   620.    Third  AppeUata  Difltriet.— April  29,  1910.] 

H.  B.  MERRYMAN  and  ROSE  P.  MERRTMAN,  His  Wife, 
Respondents,  v.  GEORGE  KIRBY  et  aL,  Appellants. 

Ejbctment — Pleading — Sutficienct  or  Complaint. — ^A  eomplaint  in 
ejectment  which  aUeges  ownership  and  posseBsion  hj  plaintiffs  bX 
the  time  of  the  entry  of  the  defendants,  and  ownership  at  the 
time  of  the  commencement  of  the  action,  and  that  defendants,  on 
or  about  a  day  specified,  unlawfully  entered  the  premises,  and  stiU 
withhold  the  possession  thereof  from  plaintiffs,  contains  aU  of  the 
averments  required  in  an  action  of  this  character. 

[d. — Issue  Raised  by  Answer — Trial — Waiver  of  Objection  upon 
Appeal. — ^Where  the  defendants  in  their  answer  denied  that  plain- 
tiffs now  are^  or  during  all  of  the  times  hereinafter  mentioned,  or 
at  any  other  time,  or  at  all,  were,  or  either  or  any  of  them,  were, 
the  owners  of  the  land  and  premises,  they  tendered  an  issue  as  to 
the  seisin  of  plaintiff  up  to  the  time  the  action  was  brought;  and 
when  that  issue  was  tried  and  determined  against  the  defendants, 
it  is  too  late  for  them  to  raise  the  objection  upon  appeal  that  no 
such  issue  was  tendered  by  the  complaint. 

Id. — SurFiciENCT  of  Description  op  Land — Idbntitt — ^Presumption. 
It  is  sufficient  that  the  description  of  the  land  can  be  so  iden- 
tified that  in  the  event  of  a  recovery  the  ofiScer  executing  the  writ 
will  know  what  land  plaintiff  is  entitled  to,  and  thus  be  enabled 
to  effect  the  purpose  of  the  action.  Where  the  description  is  not 
manifestly  insufficient  to  identify  the  property,  so  that  it  can  be 
located  on  the  ground,  it  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the  comers  referred  to  in  the  de- 
scription are  marked  so  as  to  be  easily  identified. 

Id. — ^MoDSS  or  Description. — The  premises  may  be  sufficiently  deseribed 
by  a  particular  name,  by  which  they  are  known,  by  their  boundaries, 
by  number,  by  lot  and  concession,  or  by  section  and  township,  or 
M  part  of  a  section  of  a  certain  survey. 
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Id. — ^BviDiNCs  NOT  Bbouoht  Up — Intendmxntb  in  Favoe  or  Judo- 
MSNT. — Whatever  may  appear  from  the  pleadings,  where  the  evi- 
dence is  not  brought  up,  all  intendments  are  in  favor  of  the  judg- 
ment; and  it  must  be  assumed  that  the  land  awarded  can  be 
loeated  with  preeiaioiL 

Id* — ^Desceiption  Domxd  SuFficiJtWT. — ^The  description  of  the  land 
in  the  complaint  as  'That  portion  of  said  lot  No.  4  of  said  section 
81,  in  township  8  N.,  B.  1  B.,  H.  B.  ft  M.,  commencing  at  the 
southwest  comer  of  the  southeast  quarter  of  said  section  31,  and 
nmning  thence  north  two  chains  to  a  stake,  thence  west  to  where 
such  line  would  intersect  the  westerly  line  of  said  lot  four,  thence 
southerly  along  the  westerly  line  of  said  lot  four,  to  the  southwest 
eomer  of  said  lot  four;  thence  east  to  the  place  of  beginning,** 
must  be  assumed,  in  the  absence  of  evidence  to  the  contrary,  to 
loeato  the  comers  referred  to  so  that  they  can  be  easily  identiiled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt Counly.    E.  W.  Wilson,  Judge. 

The  facts  are  stated  in  fhe  opinion  of  the  court 

Henry  L.  Ford,  Adam  Thompson,  and  Bobt.  T.  Devlin,  for 
Appellants. 

E.  M.  Frost,  and  A.  J.  Monroe,  for  BespondentSL 

BURNETT,  J. — The  action  is  in  ejectment  and  the  appeal 
iB  upon  the  judgment-roll  alone  from  the  judgment  in  favor 
of  plaintiffis. 

No  demurrer  to  the  complaint  was  interposed  but  the  ap- 
pellants now  contend  that  the  complaint  states  no  cause  of 
action.  In  this  connection  it  is  asserted  that  there  is  no 
allegation  as  to  ownership  of  the  property  at  the  time  of  the 
conunencement  of  thd'lEiction.  Citation  is  made  of  authorities 
to  the  effect  that  "plaintiffs  must  show  that  at  the  time  of 
the  commencement  of  the  action  they  have  the  proper  title 
or  interest  to  support  the  action  of  ejectment'*  {Moore  v. 
Txce,  22  Cal.  513),  and  "he  must  also  have  the  right  to  the 
possession  of  the  land  disputed.''  {HawxhurMt  ▼.  Lander ^  28 
Cal.  831.) 

But  there  are  at  least  two  sufScient  answers  to  the  conten- 
tion of  appellants.  The  first  one  is  that  the  complaint  does 
allege  that  plaintiffs  are  the  owners  of  said  property,  and, 
lecondly,  if  this  were  not  so,  the  averments  of  the  answer 
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would  cure  the  defect.  The  allegBtion  is,  "That  the  plain- 
tiffs  now  are  and  during  all  the  times  herein  mentioned  were 
either  the  owners  of  or  their  immediate  grantors  were  the 
owners  of  the  land  and  premises  hereinafter  described,"  etc. 
The  term  ** owners"  is  clearly  implied  after  the  word  **are," 
and  it  is  safe  to  say  that  no  one  could  misunderstand  such 
to  be  the  meaning  of  the  pleader.  Again,  it  is  alleged  ''That 
said  plaintiffs  or  their  said  grantors  were  the  owners  in  fee 
of  those  certain  lots  .  .  •  and  are  such  owners  now  and  dur- 
ing all  of  the  times  hereinafter  mentioned  and  in  the  posses- 
sion thereof.  That  while  so  possessed  defendants  on  or  about 
the  day  of  May,  1907,  without  right  or  title  so  to  do, 
entered  that  portion  of  said  lot  number  4  of  said  section  de- 
scribed as  follows,  to  wit."  We  have,  therefore,  the  allega- 
tion of  ownership  and  possession  by  plaintiffs  at  the  time  of 
the  entry  of  defendants,  the  allegation  of  ownership  at  the 
time  of  the  commencement  of  the  action,  and  that  defendants 
unlawfully  entered  the  premises  and  still  withhold  the  pos- 
session thereof  from  plaintiffs.  These  are  all  the  averments 
required  in  an  action  of  this  character.  (Payne  v.  Treadwell, 
16  Cal.  243 ;  Keller  v.  Buiz  de  Ocana,  48  Cal.  638 ;  Johnson 
V.  Vance,  86  Cal.  128,  [24  Pac.  863].) 

Again,  the  defendants  in  their  answer  'Meny  that  the 
plaintiffs  now  are  or  during  all  the  times  hereinafter  men- 
tioned or  at  any  other  time  or  at  all  were,  or  either  or  an}' 
of  them  were  the  owners  of  .  .  •  the  lands  and  premises," 
etc 

In  Vance  ▼.  Anderson,  113  Cal.  536,  [45  Pac.  817],  it  is 
said:  "We  shall,  however,  assume  that  it  was  the  duty  of  the 
plaintiff  to  tender  to  the  defendants  an  issue  as  to  her  seisin 
or  ownership  at  the  date  of  the  bringing  of  the  suit.  But 
the  defendants  did  not  wait,  as  they  might  well  have  done, 
for  such  tender,  for  in  their  answer  they  not  only  denied  the 
seisin  and  right  to  possession  of  the  plaintiff  on  the  1st  of 
May,  1894,  but  added  'or  at  any  other  time,  or  at  all,  or  is 
now  seised  in  fee,'  ete.,  as  above  quoted.  When  defendants 
thus  tendered  an  issue  as  to  the  seisin  of  plaintiff  up  to  the 
time  the  action  was  brought,  and  that  issue  was  tried  and 
determined  against  the  defendants,  it  was  too  late  to  raise 
the  objection  here.'* 
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Appellants  are  equally  at  fault  in  the  claim  that  the  land  is 
insnflSeiently  described.  **In  ejectment  the  land  should  be 
80  defined  that  in  the  event  of  a  recovery,  the  officer  executing 
the  writ  of  possession  will  know  to  wliat  land  plaintiff  id 
entitled,  and  thus  be  enabled  to  effect  the  purpose  of  the 
action."  {Bay  State  M.  dt  T.  Co.  ▼.  Jackson,  27  Colo.  139, 
[60  Pae.  573].)  But  it  must  be  manifest  that  the  descrip- 
tion here  does  not  appear  on  its  face  to  be  insufficient  to 
identify  the  property  so  that  it  can  be  located  upon  the 
ground.  The  description  is,  "That  portion  of  said  lot  num- 
ber four  of  said  section  (section  31  in  township  8  N.,  B.  1  E., 
H.  B.  &  M.)  described  as  follows,  to  wit:  Commencing  at  the 
southwest  comer  of  the  southeast  quarter  of  said  section  31, 
and  running  thence  north  two  chains  to  a  stake,  thence  west 
to  where  said  line  would  intersect  the  westerly  line  of  said 
lot  four,  thence  southerly  along  the  westerly  line  of  said  lot 
four  to  the  southwest  corner  of  said  lot  four,  thence  east  to 
the  place  of  beginning." 

We  must  assume,  in  the  absence  of  evidence  to  the  contrary, 
that  the  comers  referred  to  in  the  description  are  marked  so 
as  to  be  easily  identified.  To  hold  with  appellants  would  be 
in  the  face  of  the  presumption  that  the  government  survey 
was  properly  made  and  the  comers  regularly  established.  It 
has  been  held  that  the  premises  may  be  sufficiently  described 
by  a  particular  name  by  which  they  are  known,  by  their 
boundaries,  by  number,  by  lot  and  concession  or  by  section 
and  township.  Or  it  may  be  sufficient  to  describe  the  land 
as  a  part  of  a  section  of  a  certain  survey.  (15  Cyc,  pp.  93, 
94;  Peltier  v.  OiUespie,  67  Cal.  583,  [8  Pac.  185].)  But  even 
if  the  pleadings  left  the  matter  in  doubt,  the  judgment  would 
have  to  be  affirmed,  since  the  evidence  has  not  been  brought 
up.  In  Thompson  ▼.  Connolly,  42  Cal.  315,  it  was  contended 
that  the  verdict  in  describing  and  locating  the  division  line 
between  the  two  parcels  of  land  was  too  vague  and  uncertain 
to  support  the  judgment,  but  the  court  said:  **In  support  of 
this  proposition  it  is  said  that  the  line  of  the  Hill  tract  is  a 
mere  imaginary  line,  and  that  the  map  furnishes  no  data  for 
its  correct  location,  nor  for  ascertaining  the  quantity  of  land 
awarded  to  the  parties  severally,  or  the  precise  location  of 
either  parcel.  But  we  cannot  assume  that  the  line  of  the 
Hill  tract  is  a  purely  ideal  line,  having  no  visible  existence  on 
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the  ground.  For  aught  that  appears,  it  may  be  defined  by 
visible  monuments,  and  its  exact  location  may  be  a  matter  of 
notoriety  in  the  vicinity.  All  the  intendments  are  in  support 
of  the  judgment,  and  there  is  nothing  in  the  record  to  raise 
a  reasonable  doubt  that  the  land  awarded  to  the  plaintiff  and 
defendant  can  be  located  with  entire  precision.'' 

The  cases  cited  by  appellants  are  not  opposed  to  respond- 
ents' contention  herein,  and  need  not  be  specifically  noticed. 

We  can  see  no  merit  in  the  appeal  and  the  judgment  is 
aflSrmed. 

ChipmaOi  P.  J.,  and  Hart,  J.,  concurred* 


[(Mm.  No.  216.    Tint  Appellate  Distriet.— April  29,  1910.] 

THE    PEOPLE,    Bespondent,    v.    GEORGE    WEBSTER, 

Appellant 

Ceiional  Law — ^Murder — ^Verdict  roB  Manslauohtkb — Selt-detensi 
—Support  or  Yebdiot. — ^Upon  a  prosecution  for  mnrder,  where  the 
Yerdiet  was  for  manslaughter,  and  the  evidence  shows  that  after  the 
defendant  and  the  deceased  had  quarreled  in  a  saloon,  the  defendant 
went  and  armed  himself,  and  on  his  return  to  the  saloon  fired  three 
shots  into  the  body  of  the  deceased  while  he  was  unarmed,  from 
which  he  died,  the  evidence  was  sufficient  to  sustain  the  verdict 
of  the  jury  that  the  killing  was  unlawful  and  not  in  necessary  self- 
defense. 

Id. — Self-defense — Question  for  Jury. — Whether  the  killing  was  done 
in  self-defense  was  a  question  peculiarly  for  the  jury;  and  it  is 
not  the  province  of  this  court  to  interfere  with  their  verdict  on 
that  question,  which  is  final  and  conclusive. 

Id. — Instruction — Jury  not  "Fully  Satisfied"  of  Guilt — *'Bbason- 
ABLB  Doubt." — An  instruction  that,  "Laws  are  made  and  juries 
called  to  investigate  cases  as  much  for  the  protection  of  the  inno- 
cent as  for  the  punishment  of  the  guilty.  If,  therefore,  after  a 
careful  consideration  of  all  the  evidence,  you  are  not  fully  satisfied 
that  the  defendant  is  guilty,  you  must  say  so  by  your  verdict.  By 
00  doing  the  object  of  the  law  will  be  as  fully  attained  as  if  you 
rendered  a  verdict  of  guilty,"  is  not  prejudicial  to  appellant,  be- 
cause of  the  use  of  the  words  "fully  satisfied,"  instead  of  the  words 
"satisfied  to  a  moral  certainty  and  beyond  a  reasonable  doubt." 
Passing  the  point  that  the  instruction  is  f  avorabls  to  the  def endant^ 
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where  it  appears  that  the  law  of  ''reasonable  doabt"  was  often  and 
dearlj  stated,  the  jnry  eonld  not  have  misunderstood  his  rights 
in  that  regard. 

lb. — ^Instruction  as  to  "Consequences  of  VoLUNTAaT  Act" — ^Pek- 
SUMED  Intention. — The  court  correctly  instructed  the  jury  that  "a 
person  must  be  presumed,  and  is  presumed,  to  intend  to  do  that 
which  he  Yoluntarily  and  willf nllj  does  in  fact  do,  and  must  also 
be  presumed  to  intend  all  the  natural,  probable  and  usual  eonse* 
quences  of  his  own  aets;  and  therefore,  if  one  person  assaults  an- 
other violently  with  a  dangerous  weapon,  likely  to  kill,  and  which 
does  in  fact  destroy  the  life  of  the  person  assailed,  the  natural 
presumption  is  that  such  assailant  intended  death  or  other  great 
bodily  harm.  In  the  absence  of  evidence  to  the  contrary,  this 
presumption  must  prevaU." 

Id. — Justifiable  Homicide— Inaccurate  Instruction  not  PRXjuDiczAif 
— Full  Instructions  as  to  "Apparent  Necessity.'* — An  instme^ 
tion  that  "to  justify  homicide  on  the  ground  of  self-defense,  it 
must  appear  that  the  danger  was  so  urgent  and  pressing  that,  in 
order  to  save  the  life  of  the  slayer  or  to  prevent  his  receiving 
great  bodily  harm,  the  killing  of  the  other  was  absolutely  neces- 
sary, and  it  must  appear  the  person  killed  was  the  assailant,  or 
that  the  slayer  had  really  and  in  good  faith  endeavored  to  decline 
further  struggle,''  though  it  is  inaccurate,  and  should  not  have 
been  given,  yet  the  giving  of  it  is  not  prejudicial,  where  the  right 
of  the  defendant  to  act  upon  "apparent  necessity"  was  fully  and 
completely  recognized  in  numerous  other  instructions. 

Ipg — ^Instructions  as  to  Self-defense  too  Broadly  Stated. — EeH 
that  requested  instructions  as  to  the  right  of  self-defense  against 
an  "unlawful  attack,"  and  assuming  that  a  person  can  deliberately 
persist  in  the  mere  exercise  of  a  technical  right,  when  he  has  rea* 
■on  to  know  that  by  so  doing  he  will  be  placed  under  the  necessity 
of  killing  a  person  in  self-defense,  were  too  broadly  stated,  and 
were  properly  refused. 

Id. — Simple  Assault  not  Justifying  Homicide. — ^A  simple  assault 
would  be  an  "unlawful  attack,"  yet  it  would  not  justify  a  homi- 
cide. 

Id. — "Unlawful  Attack"  Wabrantino  Self-defense. — The  only  "un- 
lawful attack"  which  would  warrant  the  defendant  in  killing  his 
assailant  is  such  an  attack  as  would  put  him,  as  a  reasonable  per- 
son, in  fear  of  being  killed  or  of  receiving  great  bodily  harm;  any 
"unlawful  attack"  falling  short  of  this  would  be  unavailable  as  a 
defense  to  a  charge  of  homicide. 

Id. — Pebsistsncx  in  Mere  Technical  Bight — Self-defense  not  Per- 
MISSEBLS. — ^A  person  cannot  deliberately  pi  rsist  in  the  immediate 
exercise  of  a  mere  technical  right  when  he  has  reason  to  know  that 
by  so  doing  he  will  be  placed  under  the  necessity  of  killing  a 
human  being  in  self-defense. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial 
George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  J.  Schino,  B.  F.  Fowler,  and  Henry  Brickley,  for  Appel« 
lant. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

KERRIGAN,  J. — Defendant  was  informed  against  by  the 
district  attorney  of  the  county  of  Fresno  for  the  crime  of 
murder.  He  was  tried  and  found  guilty  of  manslaughter. 
He  moved  for  a  new  trial,  which  motion  was  denied,  and  he 
was  thereupon  sentenced  to  imprisonment  in  the  state  prison 
for  the  period  of  ten  years.  This  is  an  appeal  from  the  judg- 
ment, and  from  an  order  denying  defendant's  motion  for  a 
new  trial. 

The  defendant  and  the  deceased  on  July  18,  1909,  quar- 
reled in  a  saloon  in  Coalinga,  Fresno  county.  Separately 
they  left  the  saloon,  and  within  half  an  hour  met  again  in  the 
same  place.  They  engaged  in  a  second  quarrel,  as  the  result 
of  which  the  defendant  (who  in  the  interval  between  the  two 
quarrels  had  armed  himself  with  a  pistol)  shot  and  killed  the 
deceased. 

The  defendant  claims  that  the  evidence  is  insufficient  to 
support  the  verdict  of  the  jury. 

The  evidence  shows  that  the  defendant  fired  three  shots 
at  and  into  the  body  of  deceased,  and  that  deceased  was 
unarmed  at  the  time.  While  the  defendant  and  deceased  had 
been  engaged  in  a  quarrel  a  short  time  before,  the  facts  that 
defendant  went  away,  armed  himself,  and  of  his  own  volition 
returned  to  the  saloon  where  the  deceased  was,  and  then  and 
there  shot  and  killed  deceased,  were  sufficient  to  justify  the 
jury  in  the  inference  that  the  killing  was  unlawful,  and  not 
in  necessary  self-defense  as  claimed  by  defendant.  Whether 
the  killing  of  deceased  was  done  in  self-defense  was  a  ques- 
tion peculiarly  for  the  jury,  and  it  is  not  our  province  to 
interfere  with  their  verdict.  Under  such  circumstances  the 
verdict  of  the  jury  is  final  and  conclusive.     {People  v.  Etner 
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son,  130  Cal.  562,  [62  Pac.  1069] ;  People  v.  Stokes,  11  Cal. 
App.  759,  [106  Pac.  251].) 

The  court  instructed  the  jury  that  ''Laws  are  made  and 
juries  called  to  investigate  cases  just  as  much  for  the  protec- 
tion of  the  innocent  as  for  the  punishment  of  the  guilty.  If , 
therefore,  after  a  careful  consideration  of  all  the  evidence, 
you  are  not  fully  satisfied  that  the  defendant  is  guilty,  you 
must  say  so  by  your  verdict.  By  so  doing  the  object  of  the 
law  will  be  as  fully  attained  as  if  you  were  to  find  a  verdict 
of  guilty.** 

Defendant  complains  of  this  instruction  because  the  worda 
''fully  satisfied"  were  used,  and  not  the  more  usual  ezpres* 
sion  ''satisfied  to  a  moral  certainty  and  beyond  a  reasonable 
doubt."  It  would  be  difficult  to  conceive  of  a  case  in  which 
a  jury  could  be  "fully  satisfied,"  and  at  the  same  time  not 
be  satisfied  "to  a  moral  certainty  and  beyond  a  reasonable 
doubt."  Passing  the  point  that  on  the  whole  this  instruction 
is  favorable  to  the  defendant,  we  think  the  part  complained 
of  could  not  have  injured  him,  for  the  defendant's  right  to 
be  presumed  innocent  and  to  have  his  guilt  established  beyond 
a  reasonable  doubt  was  so  often  and  clearly  stated  to  the 
jury,  that  they  must  have  understood  his  right  in  that  behalf. 
In  the  case  of  People  v.  Flynn,  73  Cal.  511,  514,  [15  Pac. 
102,  103],  the  trial  court  had  employed  the  word  "satisfied" 
instead  of  the  words  "satisfied  beyond  a  reasonable  doubt," 
and  it  was  claimed  that  the  instruction  was  erroneous.  The 
court  said:  "Looking  at  the  whole  charge,  it  will  be  found 
that  the  words  'beyond  a  reasonable  doubt*  are  repeated 
fifteen  times,  •  •  .  Taking  then,  the  whole  charge,  and  read- 
ing, as  we  must,  the  different  parts  of  it  together,  it  appears 
that  the  jury  were  dearly  told  that  they  could  not  find  the 
defendant  guilty  of  burglary  of  the  first  degree,  or  at  all, 
unless  they  were  satisfied  of  his  guilt  beyond  a  reasonable 
doubt.  We  are  unable,  therefore,  to  see  how  the  defendant 
could  have  been  prejudiced  by  the  part  of  the  charge  objected 
to." 

The  court  also  instructed  the  jury  as  follows:  "A  person 
must  be  presumed,  and  is  presumed  to  intend  to  do  that  which 
he  voluntarily  and  willfuUy  does  in  fact  do,  and  must  also 
be  presumed  to  intend  all  the  natural,  probable  and  usual 
eonsequences  of  his  own  acts,  and  thereforei  if  one  person 
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assails  another  violently  with  a  dangerous  weapon  likely  to 
kill,  and  which  does  in  fact  destroy  the  life  of  the  person 
assailed,  the  natural  presumption  is  that  such  assailant 
intended  death,  or  other  great  bodily  harm.  In  the  absence 
of  evidence  to  the  contrary,  this  presumption  must  prevail." 

Section  1963  of  the  Code  of  Civil  Procedure  enumerates 
certain  disputable  presumptions,  and  in  part  provides : 

''Subd.  2:  That  an  unlawful  act  was  done  with  an  unlaw- 
ful intent; 

''Subd.  3:  That  a  person  intends  the  ordinary  conse- 
quences of  his  voluntary  act.*' 

Defendant  claims  that  this  instruction  was  at  variance  with 
the  statute,  and  in  using  the  word  ''must"  that  it  in  effect 
deprived  the  defendant  of  the  benefit  of  the  presumption  of 
innocence.  We  perceive  no  sound  basis  for  an  objection  to 
this  instruction.  While  the  instruction  states  that  a  person 
must  be  presumed  to  intend  the  ordinary  consequences  of  his 
voluntary  act,  it  also,  in  compliance  with  section  1961,  Code 
of  Civil  Procedure,  states  that  said  presumption  applies  in 
the  absence  of  evidence  to  the  contrary.  That  is  to  say,  the 
defendant  must  be  presumed  to  intend  the  natural  and  usual 
consequences  of  his  act,  unless  there  is  evidence,  direct  or 
indirect,  to  controvert  this  presumption. 

The  most  serious  question  in  the  case  arises  as  to  the 
instruction  given  by  the  court  at  the  request  of  the  people 
upon  the  subject  of  what  constitutes  justifiable  homicide. 
The  instruction  is  as  follows:  ''To  justify  homicide  on  the 
ground  of  self-defense,  it  must  appear  that  the  danger  was 
so  urgent  and  pressing  that,  in  order  to  save  the  life  of  the 
slayer,  or  to  prevent  his  receiving  great  bodily  harm,  the  kill- 
ing of  the  other  was  absolutely  necessary,  and  it  must  appear 
that  the  person  killed  was  the  assailant,  or  that  the  slayer  had 
really  and  in  good  faith  endeavored  to  decline  further 
struggle  before  the  fatal  shooting." 

Subdivision  3  of  section  197  of  the  Penal  Code  provides 
that  homicide  is  justifiable  when  committed  by  a  person  "in 
the  lawful  defense  of  such  person  when  there  is  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony  or  to  do 
some  great  bodily  injury,  and  imminent  danger  of  such 
design  being  accomplished."  Defendant  contends  that  the 
court,  by  the  use  of  the  words  "absolutely  necessary/'  incor- 
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porated  into  the  instruction  an  element  not  warranted  by 
the  statute;  that  the  jury  were  told  that  a  defendant  in  a 
criminal  case  is  justified  in  kiUiug  his  assailant  when  the 
facts  and  circumstances  make  it  absolutely  necessary,  or,  in 
other  words,  that  he  had  no  right  to  act  upon  apparent  neces- 
sity. To  support  his  position  he  cites  People  v.  Flahave,  58 
Cal.  249,  which,  it  must  be  conceded,  is  squarely  in  point,  and 
upholds  defendant's  position.  But  the  case  has  not  been  fol- 
lowed. (People  V.  Bruggy,  93  Cal.  476,  [29  Pac.  26] ;  People 
T.  Westlake,  62  Cal.  803.)  In  People  v.  Cord,  157  Cal.  562, 
[108  Pac.  511],  the  instruction  is  upheld.  But  we  are  able  in 
this  case,  as  was  the  supreme  court  in  the  case  of  People  v. 
Morine,  61  Cal.  369,  where  the  same  instruction  was  consid- 
ered, to  say  that  other  instructions  given  qualify  and  explaio 
the  objectionable  instruction,  and  that  the  charge  read  as  a 
whole  correctly  presents  the  law  on  the  subject.  In  that  case 
there  were  three  instructions  which  explained  the  one  ques- 
tioned. Here  there  are  at  least  seven,  and  they  were  so  full 
and  clear  that  the  jury  must  have  understood  that  the  defend- 
ant had  a  right  to  act  upon  appearances.  In  conclusion,  we 
feel  constrained  to  say  that  the  instruction  is  not  an  accurate 
statement  of  the  law  and  should  not  have  been  given. 

The  court  refused  to  give  the  following  instruction:  ^'In 
this  case  the  defendant  had  a  right  to  go  back  to  the  saloon 
for  the  purpose  of  procuring  a  drink  or  for  any  lawful  pur- 
pose, even  if  he  expected  to  be  attacked  by  the  deceased  on 
the  way,  or  after  he  had  entered  the  place,  and  if  he  was  for 
that  purpose  in  this  saloon,  he  had  a  right  to  be  there,  and 
his  going  did  not  of  itself  take  away  from  him  the  right  of 
self-defense  if  unlawfully  attacked." 

The  right  of  self-defense  is  too  broadly  stated  in  this 
instruction.  The  unlawful  attack  which  would  warrant  a 
defendant  in  killing  his  assailant  is  such  an  attack  as  would 
put  him,  as  a  reasonable  person,  in  fear  of  being  killed  or  of 
receiving  great  bodily  harm ;  and  any  unlawful  attack  falling 
short  of  this  would  be  unavailable  as  a  defense  in  a  charge 
of  homicide.  A  simple  assault  would  be  an  unlawful  attack, 
yet  it  would  not  justify  homicide. 

There  was  one  other  instruction  similar  to  the  one  just  dis- 
cussed proffered  by  the  defendant  and  refused  by  the  court, 
but  it  also  stated  the  rights  of  the  defendant  too  broadly. 
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We  do  not  believe,  as  was  assumed  in  the  instruction,  that  a 
person  can  deliberately  persist  in  the  immediate  exercise  of 
a  mere  technical  right  when  he  has  reason  to  know  that  by 
so  doing  he  will  be  placed  under  the  necessity  of  killing  a 
human  being  in  self-defense. 

We  have  examined  the  other  instructions  complained  of,  but 
find  them  without  error. 

The  judgment  and  order  are  affirmed. 

Hall,  J.y  and  Cooper,  P.  J.,  concurred. 


[CMm.  No.  122.     Third  AppeUate  District.— April  29,  1910.] 

THE  PEOPLE,  Respondent,  v.  EDWARD  HOLDEN,  Ap- 
pellant. 

Cbiminal  Law — Assault  With  Intent  to  Comicit  Robbery— Sufw- 
oiENCT  or  Information. — An  information  against  defendants 
jointly  charged  with  the  crime  of  "assault  with  intent  to  commit 
robbery,"  in  that  said  defendants,  at  a  time  specified,  at  the 
county  of  the  venue,  "in  and  upon  one  John  Connolly,  feloniously, 
and  with  force  and  violence,  did  make  an  assault,  with  intent  the 
money,  goods  and  chattels  of  the  said  John  Connolly,  from  the 
person  and  immediate  presence  and  against  the  will  of  him,  the 
said  John  Connolly,  then  and  there,  feloniously,  and  by  force, 
violence  and  intimidation,  to  steal,  take  and  carry  away,  contrary 
to  the  form  of  the  statute,"  etc.,  is  sufficient,  and  a  demurrer 
thereto  was  properly  overruled. 

Cd. — Rule  as  to  "Means"  Inapplicable — Unnecessabt  Averments. — 
The  rule  that  where  "an  assault  by  means  likely  to  produce  great 
bodily  injury"  is  charged,  there  must  be  a  particular  designation 
of  the  "means  used,"  does  not  apply  to  the  offense  here  charged. 
It  is  not  necessary  that  the  information  for  "an  assault  with  in- 
tent to  commit  robbery"  should  allege  how  or  by  what  "means"  the 
assault  was  committed,  or  should  set  forth  the  "means"  used  to 
constitute  force  or  to  excite  fear. 

Fd. — Averment  of  "Possession  of  Property"  not  Required — Gist  of 
Offense — Sufficient  Averment  of  Intent  to  Rob. — The  infor- 
mation was  not  required  to  aver  that  the  prosecuting  witness  was, 
at  the  time  of  the  offense,  in  the  possession  of  personal  property. 
Highwaymen  do  not  first  ascertain  whether  their  victim  has  money 
or  property  before  attacking;  and  it  would  be  unreasonable  to  hold 
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that  an  intent  to  rob  could  not  be  charged,  without  averring  or  prov- 
ing that  the  victim  had  something  of  which  he  could  be  robbed. 
The  gist  of  the  offense  is  the  assault  with  intent  to  rob;  and  the  in- 
formation properlj  sets  forth  the  assault  with  the  intent  hj  force, 
violence  and  intimidation  to  rob  the  prosecuting  witness  of  his 
''monej,  goods  and  chattels." 

Id. — ^Instructions — ^Bkqussts  Elsswhxbx  Given. — The  defendant  was 
not  prejudiced  hj  the  refusal  of  requested  instructions  which  were 
elsewhere  fubstantiallx  given  in  the  charge  of  the  court. 

Id. — INSTKUGTION   AS  TO  GOVKRNMSNT  BT  EVIDXNCB — REQUEST  AOAINST 

"Prejudice"  and  "SuspiaoNs" — ^Assumed  Inteluoencb  or  Jury. 
It  must  be  assumed  that  the  jurj  were  intelligent  men;  and  if 
the/  are  instructed  hj  the  court  that  thej  must  be  governed  bj 
the  evidence  alone,  it  cannot  be  said  that  thejr  were  governed  other- 
wise, because  not  instructed  at  defendant's  request  not  to  be  gov- 
erned by  anjr  "prejudice"  or  hj  their  "own  unaided  suspicions." 

Id. — Refusal  or  Request  as  to  Circumstantial  Evidence  not  Preju- 
dicial.— It  cannot  be  said  that  the  refusal  to  give  a  detailed  in- 
struction as  to  circumstantial  evidence  was  prejudicial,  where  sub- 
stantiallj  all  of  the  evidence  of  the  crime  was  direct;  and  the  law 
makes  all  competent  evidence  admissible,  whether  direct  or  elr- 
eumstantial,  and  leaves  it  to  the  jury  to  determine  its  relative 
weight  in  each  case.  When,  therefore,  full  instructions  were  givea 
that  the  jury  must  be  guided  entirely  by  the  evidence,  and  must 
be  convinced  beyond  a  reasonable  doubt,  they  cover  both  dasses  of 
evidence,  and  it  must  be  assumed  that  the  jury  will  so  apply  them. 

Id. — ^Requested  Instruction — Caution  as  to  Verbal  Admissions. — ^A 
requested  instruction  declaring  that  "with  respect  to  all  verbal 
admissions  it  may  be  observed  that  they  should  be  received  with 
great  caution,"  was  properly  refused  as  being  argumentative  and 
an  instruction  concerning  matters  of  fact. 

Id^ — ^Argument  upon  Appeal — Alleged  Errors  Deemed  Waived. — ^Al- 
leged errors  in  the  admission  of  evidence  not  pointed  out  in  the 
appellant's  brief  must,  in  the  absence  of  any  oral  argument  pre- 
senting them,  be  deemed  waived. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Placer  County,  and  from  an  order  denying  a  new  trial.  N. 
D.  Amot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Chamberlain,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 
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CHIPMAN,  P.  J.— Defendant  and  one  Edward  Hansen 
were  jointly  charged  with  the  crime  of  an  assault  with  intent 
to  commit  robbery  upon  one  John  Connolly  on  September  28, 
1909.  A  demurrer  to  the  information  was  overruled  and 
defendant  Holden  was  tried  separately  and  found  guilty  as 
charged.  A  motion  for  a  new  trial  was  denied  and  defend- 
ant was  sentenced  to  imprisonment  in  San  Quentin  for  three 
years.  He  appeals  from  the  judgment  of  conviction  and 
from  the  order  denying  his  motion  for  a  new  trial. 

The  information  charges  the  crime  of  felony  as  follows: 
''Assault  with  intent  to  commit  robbery,  committed  as  fol- 
lows: the  said  Edward  Holden  and  Edward  Hansen  on  or 
about  the  28th  day  of  September,  A.  D.  1909,  at  the  said 
County  of  Placer,  in  the  said  State  of  California,  and  before 
the  filing  of  this  information,  in  and  upon  one  John  Con- 
nolly, feloniously  and  with  force  and  violence  did  make  an 
assault  with  intent  the  money,  goods  and  chattels  of  the 
said  John  Connolly,  from  the  person  and  immediate  presence 
and  against  the  will  of  him,  the  said  John  Connolly,  then 
and  there  feloniously  and  by  force,  violence  and  intimida- 
tion to  steal,  take  and  carry  away,  contrary  to  the  form," 
etc. 

1.  It  is  urged  that  the  demurrer  should  have  been  sus- 
tained :  First,  because  the  information  does  not  state  that  the 
prosecuting  witness  had  any  "money,  goods  and  chattels" 
upon  his  person  or  in  his  immediate  presence  at  the  time  of 
the  alleged  assault ;  second,  that  the  circumstances  of  the  as- 
sault are  not  set  forth  nor  what  kind  of  force  or  violence  or 
intimidation  was  used.  Section  220,  Penal  Code,  provides: 
**  Every  person  who  assaults  another  with  intent  to  commit 
.  .  .  robbery  ...  is  punishable,"  etc.  Section  950  requires 
**a  statement  of  the  acts  constituting  the  offense,  in  ordinary 
and  concise  language,  and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what  is  intended"; 
and  section  952,  subdivision  3,  provides  that  ''the  particular 
circumstances  of  the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense,"  must  be  stated.  "Robbery 
is  the  felonious  taking  of  personal  property  in  the  possession 
of  another,  from  his  person  or  immediate  presence,  and 
against  his  will,  accomplished  by  means  of  force  or  fear." 
(Pen.  Code,  sec.  211.)     "An  assault  is  an  unlawful  attempt. 
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coupled  with  a  present  ability,  to  commit  a  violent  injury  on 
the  person  of  another. ''     (Pen.  Code,  sec.  240.) 

The  argument  is  that  the  crime  charged  is  a  composite 
crime  (Pen.  Code,  sec.  220) — an  assault  coupled  with  the  in- 
tent to  rob  being  the  complete  offense,  and  hence  the  partic- 
ular circumstances  of  the  offense  charged  must  be  set  forth 
in  the  information  and  that  it  is  not  sufficient  to  charge  the 
offense  in  the  language  of  the  statute.  (Citing  People  ▼. 
Perdles,  141  Cal.  581,  [75  Pac.  170] ;  People  v.  Mahoney,  145 
CaL  104,  [78  Pac.  354] ;  People  v.  Shearer,  143  Cal.  66,  [76 
Pao.  813].)  People  v.  Perdles  is  claimed  ''to  be  almost  a 
parallel  case."  The  charge  there  was  "assault  by  means 
likely  to  produce  great  bodily  injury,''  the  means  described 
being  "with  a  heavy  wooden  stick.''  The  court  held  that 
there  was  "no  proper  or  particular  designation  of  the  means 
which  it  is  claimed  were  used  in  its  oonmiission."  The  court 
laid  down  this  rule:  "Where  the  words  or  terms  used  in  the 
statute  have  no  technical  or  precise  meaning,  which  of  them- 
selves imply  the  offense,  or  where  the  particular  facts  or  acts 
which  shall  constitute  it  are  not  specified,  but,  from  the  gen- 
eral language  used,  many  things  may  be  done  which  may  con- 
stitute an  offense,  it  is  then  necessary,  in  charging  an  offense 
claimed  to  be  embraced  within  the  general  language  of  the 
statute,  to  set  forth  the  particular  things  or  acts  charged  to 
have  been  done,  with  reasonable  certainty  and  distinctness, 
so  that  the  court  may  determine  whether  an  offense  within 
the  statute  is  charged,  or  one  over  which  it  has  jurisdiction, 
and  so  that  the  defendant  may  be  advised  of  the  particular 
nature  of  it,  in  order  to  defend  against  it,  and  to  plead  in  bar 
a  judgment  of  conviction  or  acquittal  thereof,  if  subsequently 
prosecuted."  It  is  urged  now  that  it  is  impossible  "to  tell 
whether  defendant  is  charged  with  having  made  an  assault 
with  a  weapon;  whether  he  knocked  the  prosecuting  witness 
down  with  his  fist;  whether  he  intimidated  him  by  threats 
of  prosecution  for  some  crime  by  holding  a  loaded  revolver 
at  his  heart,  or  an  az  over  his  head.  There  is  absolutely  noth- 
ing to  show  what  means  or  force  was  used  to  intimidate 
him."  In  People  v.  Weir,  10  Cal.  App.  460,  [102  Pac.  539], 
the  information  charged  that  the  assault  was  made  with 
"deadly  weapon,"  to  wit,  a  "revolver,"  and  was  held  suffi- 
cient in  following  the  language  of  the  statute^ 
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In  the  case  here  the  crime  charged  is  "assault  with  intent 
to  commit  robbery/'  and  is  unlike  the  Perales  case,  supra. 
It  was  not  necessary  to  allege  how  or  by  what  means  the  as- 
sault was  made.  Nor  was  it  necessary  to  set  forth  the  means 
used  to  constitute  force  or  to  excite  fear.  Neither  was  it 
necessary  to  aver  that  the  prosecuting  witness  was  at  the 
time  in  possession  of  personal  property.  Highwaymen  do  not 
first  ascertain  whether  their  victim  has  money  or  other  prop- 
erty before  attacking,  and  it  would  be  unreasonable  to  hold 
that  an  intent  to  rob  could  not  be  shown  without  averring 
and  showing  that  the  victim  had  something  of  which  he  could 
be  robbed.  The  crime  consists  of  the  assault  with  intent  to 
rob.  The  information  charged  that  the  assault  was  made 
with  force  and  violence  and  also  charged  that  the  intent  was 
to  feloniously  and  by  force,  violence  and  intimidation,  steal, 
take  and  carry  away  the  money,  goods  and  chattels  of  the 
prosecuting  witness  and  against  his  will.  The  information 
was  sufficient. 

2.  Defendant  asked  an  instruction  (marked  6)  to  the  ef- 
fect that  the  jury  must  be  guided  according  to  the  law  as 
given  by  the  court.  It  was  refused,  and  without  prejudice, 
for  it  was  substantially  given  elsewhere. 

3.  Instruction  marked  11  was  refused,  and,  it  is  claimed, 
to  defendant's  prejudice.  This  instruction  is  but  an  elabora- 
tion of  the  instruction  elsewhere  given  that  the  jury  must 
look  alone  to  the  evidence.  By  this  is  implied  that  they  were 
not  at  liberty  to  act  upon  their  "own  unaided  suspicions" 
or  on  account  of  "any  prejudice  they  may  have  conceived 
prior  to  or  during  the  trial."  We  must  assume  that  the  jury 
were  intelligent  men,  and  when  told  that  they  must  be  gov- 
erned by  the  evidence  and  that  only,  we  cannot  say  that  they 
acted  otherwise  because  not  particularly  cautioned  not  to  be 
influenced  by  prejudice  or  by  their  suspicions. 

4.  The  modification  of  instruction  12  by  omitting  a  portion 
of  it  did  not  detract  from  its  force  or  fail  to  distinctly  state 
that  the  defendant  was  entitled  to  the  individual  judgment 
of  each  juror. 

5.  The  jury  were  correctly  and  fully  instructed  upon  what 
constitutes  a  reasonable  doubt.  It  was  not  error  to  refuse 
to  give  it  again  as  was  asked  by  instnietion  19, 
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6.  Instruction  20,  asked  by  defendant  and  refused  by  the 
court,  correctly  stated  the  law  as  to  circumstantial  evidence, 
but  we  do  not  think  that  the  defendant  was  prejudiced  be- 
cause not  given.  They  were  many  times  and  in  various  forms 
told  that  they  must  be  guided  wholly  by  the  evidence  and 
such  instructions  embraced  all  the  evidence,  direct  and  cir- 
cumstantial. Where  the  case  rests  entirely  or  chiefly  upon 
circumstantial  evidence,  it  is  desirable  that  some  direction 
be  given  the  jury  as  to  the  necessity  for  establishing  each 
fact,  beyond  a  reasonable  doubt,  which  is  essential  to  com- 
plete the  chain  of  circumstances  tending  to  establish  the 
crime  charged.  But  we  are  not  prepared  to  say  that  a  re- 
fusal to  give  such  an  instruction  would  necessarily  be  prejudi- 
cial error,  for  the  law  makes  all  competent  evidence  admis- 
sible, whether  direct  or  circumstantial,  and  leaves  the  jury 
to  determine  its  relative  weight  in  each  case.  When,  there- 
fore, full  instructions  were  given  that  the  jury  must  be 
guided  entirely  by  the  evidence,  and  must  be  convinced  by  it 
beyond  a  reasonable  doubt,  the  instruction  goes  to  both 
classes  of  evidence,  and  it  must  be  assumed  that  the  jury 
will  so  apply  it.  Furthermore,  in  the  present  case,  substan- 
tially all  of  the  evidence  of  defendant's  guilt  was  direct,  and 
there  was  no  call  for  an  instruction  upon  circumstantial  evi- 
dence. Instructions  21,  22,  23,  24  and  25  were  along  the 
same  line,  and  need  not  be  further  noticed. 

7.  Instruction  26,  asked  by  defendant,  was  properly  re- 
fused. It  is  argumentative  and  is  an  instruction  concerning 
matters  of  fact.  The  instruction  opens  with  the  declaration 
that  ''with  respect  to  all  verbal  admissions  it  may  be  ob- 
served that  they  should  be  received  with  great  caution.'*  In 
Goss  V.  Steiger  Terra  Cotta  etc.  Wks.,  148  Cal.  155,  [82  Pac. 
681],  a  similar  instruction  was  refused,  and  the  court  held 
that  it  was  not  prejudicial  error.  The  eases  on  the  point  are 
there  reviewed.  Instructions  27  and  29  were  in  substance 
given  elsewhere.  In  instructions  45,  49  and  50  we  discover 
no  error. 

It  is  suggested  in  the  brief  of  the  defendant  that  the  court 
erred  in  admitting  certain  testimony,  and  states  that  ''these 
errors  are  specifically  pointed  out  in  the  motion  for  new 
trial  and  wHl  be  dwelt  upon  more  fully  in  the  opening  argu- 
ment"   There  was  no  oral  argument,  and  the  alleged  errors 
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are  not  shown  to  ub  in  any  brief.    We  must  assume  that  they 
haye  been  waived. 
The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Bumetti  J.,  concurred. 


[GIt.  No.  807.    FInt  Appellate  DiBtriet.— Hay  ff,  1010.] 

WINSOR  POTTERY  WORKS,  a  Corporation,  Petitioner,  v. 
SUPERIOR  COURT  OP  STATE  OP  CALIFORNIA 
IN  AND  FOR  THE  COUNTY  OP  ALAMEDA  et  al., 
Respondents. 

AFPEAL — OBDKB   APPOmTDYO  BE0EIYE&--STA.T   OF   EXECUTION — ^DUTT   OW 

Trial  Judge — ^Mamdamus. — ^Upon  appeal  from  an  order  appointing 
a  receiver,  it  is  the  duty  of  the  judge  of  the  superior  court  to  fix 
the  amount  to  be  epeoified  in  an  undertaking  to  stay  the  execution 
of  the  order  pending  the  appeal;  and  in  cane  of  his  refusal  to  do 
80,  the  writ  of  mandate  wiU  lie  to  compel  such  action. 

Id. — Petitioner  Aooeieted  bt  Oedeb  Appealed  fbom. — ^Where  the  peti- 
tioner was  made  a  party  defendant  te  the  receivership  of  corpora- 
tion propertj,  and  it  was  sought  to  take  possession  of  lands  owned 
by  him  and  recover  possession  of  the  same,  he  was  aggrieved  by  the 
order  and  entitled  te  appeal  therefrom,  and  had  the  right  to  give 
an  undertaking  to  ttey  ite  execution. 

APPLICATION  for  writ  of  mandate  to  the  Superior 
Court  of  Alameda  County.    P.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Costello  &  CostellOy  for  Petitioner. 

Lloyd  S.  Ackerman,  for  Respondents. 

COOPER,  P.  J. — ^This  is  an  application  for  a  writ  of 
mandate  to  compel  the  Hon.  Prank  B.  Ogden,  one  of  the 
judges  of  the  superior  court  of  Alameda  county,  to  fix  the 
amount  of  an  undertaking  for  the  purpose  of  staying  proceed- 
ings on  appeal  from  an  order  made  by  the  said  court  and 
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the  judge  thereof,  appointing  a  receiver  in  a  certain  proceed- 
ing pending  in  said  court. 

There  is  no  dispute  as  to  the  facts,  and  in  brief  they  are 
as  follows:  In  December,  1909,  one  Brinkmeyer,  claiming  to 
be  the  owner  of  certain  capital  stock  of  Winsor's  California 
Pottery  and  Terra  Ck>tta  Works,  a  dissolved  corporation,  com- 
menced an  action  in  the  said  superior  court  against  the 
Winsor  Pottery  Works,  a  corporation  (the  petitioner  herein), 
and  a  number  of  other  defendants.  The  object  of  the  said 
action  was,  among  other  things,  to  have  certain  deeds  of 
conveyance  made  by  the  trustees  of  Winsor 's  California  Pot- 
tery and  Terra  Cotta  Works,  a  dissolved  corporation,  to  the 
said  Winsor  Pottery  Works,  conveying  certain  real  estate,  set 
aside  and  canceled,  and  to  have  a  receiver  appointed  to  take 
charge  of  all  the  property  of  said  dissolved  corporation,  with 
power  in  said  receiver  to  commence  actions  to  set  aside  the 
said  conveyances  and  to  recover  the  said  real  estate  from 
the  possession  of  the  said  Winsor  Pottery  Works,  and  to  have 
its  deeds  to  said  property  delivered  up  and  canceled. 

After  the  commencement  of  the  said  action,  without  notice 
to  petitioner,  but  by  the  consent  of  the  other  defendants  in 
said  action  and  at  the  request  of  the  plaintiff  therein,  the 
court  made  an  order  appointing  one  Samuels  receiver  in  said 
action,  which  order,  among  other  things,  directed  and  au- 
thorized the  said  receiver  ''to  institute  such  actions  as  may 
be  proper  to  recover  for  the  benefit  of  the  stockholders  or 
members  of  said  dissolved  corporation  all  property  and  effects 
which  are  due  and  owing  to  the  Winsor 's  California  Pottery 
and  Terra  Cotta  Works,  a  dissolved  corporation,  or  to  the 
stockholders  or  members  thereof,  by  said  Winsor 's  Pottery 
Works,  or  any  other  persons,  or  at  all,  under  and  by  virtue 
of  two  conveyances  or  indentures  of  date  August  7,  1908, 
from  Winsor 's  California  Pottery  and  Terra  Cotta  Works  to 
Winsor  Pottery  Works,  a  corporation,  and  the  other  of  date 
August  30,  1909,  from  Serrill  Winsor,  S.  W.  Winsor,  Mary 
B.  Winsor  and  Lydia  C.  Winsor  to  Winsor  Pottery  Works, 
a  corporation,  or  under  and  by  virtue  of  any  other  trans- 
action." 

On  the  twenty-first  day  of  February,  1910,  petitioner  duly 
perfected  an  appeal  from  the  order  so  appointing  said  re- 
ceiver.   After  said  appeal  had  been  so  perfected  the  peti- 
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tioner  applied  to  the  Hon.  Frank  B.  Ogden,  the  said  judge 
of  the  superior  court,  for  permission  to  file  an  undertaking 
to  stay  proceedings  upon  said  appeal,  and  asked  the  said 
judge  to  fix  the  amount  of  said  undertaking  to  stay  pro- 
ceedings upon  and  pending  appeal  from  said  order  so  ap- 
pointing a  receiver  in  said  eause ;  but  the  said  judge  refused 
to  fix  the  amount  of  the  said  bond  or  to  permit  of  said  bond 
or  undertaking  being  filed  upon  said  appeal. 

The  code  provides  that  an  appeal  may  be  taken  from  an 
order  appointing  a  receiver  (Code  Civ.  Proc.,  sec.  939,  subd. 
3).  It  is  further  provided  (Code  Civ.  Proc,  sec.  943) :  **If 
the  judgment  or  order  appealed  from  appoint  a  receiver  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by 
appeal  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant,  with  two  or  more  sureties,  to  the  effect 
that  if  such  judgment  or  order  be  aflSrmed,  or  the  appeal 
dismissed,  the  appellant  will  pay  all  damages  which  the  re- 
spondent may  sustain  by  reason  of  such  stay,  not  exceeding 
an  amount  to  be  fixed  by  the  judge  of  the  court  by  which 
the  judgment  was  rendered  or  order  made,  which  amount 
must  be  specified  in  the  undertaking." 

It  is  the  duty  of  the  judge  under  the  said  section  to  fix 
the  amount  of  the  undertaking  in  order  to  stay  the  proceed- 
ings pending  an  appeal,  and  in  case  of  his  refusal,  the  writ 
of  mandate  will  lie  to  compel  such  action.  (Oreen  v.  Hob- 
bard,  95  Cal.  39,  [30  Pac.  202].) 

It  is  said  that  the  petitioner  was  not  aggrieved  or  injured 
by  the  order  appointing  the  receiver,  for  the  reason  that  the 
receiver  was  not  directed  to  take  charge  of  any  property  be- 
longing to  petitioner.  It  is  sufficient  to  say  that  in  the  action 
brought  by  Brinkmeyer  it  was  deemed  necessary  to  make  the 
petition-er  a  party  defendant.  One  of  the  main  objects  of 
the  action  was  to  recover  real  estate  held  by  petitioner,  and 
to  have  petitioner's  deeds  thereto  delivered  up  and  canceled. 
The  first  step  toward  the  accomplishment  of  the  objects  so 
sought  by  Brinkmeyer  was  to  have  a  receiver  appointed  to 
take  charge  of  all  the  property  of  the  dissolved  corporation, 
and,  among  other  things,  to  take  or  recover  and  take  charge 
of  the  real  estate  held  by  petitioner  under  said  deeds.  The 
petitioner  claims  to  be  the  owner  of  such  real  estate,  and 
an  order  authorizing  a  receiver  to  bring  an  action  on  behalf 
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of  a  dissolved  corporation  to  recover  such  property  is  such 
an  order  as  would  show  the  petitioner  to  be  aggrieved  by  it. 
The  petitioner  being  a  defendant  in  the  suit  instituted  by 
Brinkmeyer,  and  being  in  possession  of  the  real  estate  sought 
to  be  recovered  through  the  medium  of  a  receiver,  certainly 
had  the  right  to  appeal  from  the  order  appointing  a  receiver, 
and  to  question  the  right  of  the  court  to  make  such  appoint- 
ment upon  the  facts  stated  in  the  complaint.  Having  the 
right  to  appeal,  it  had  the  right  to  give  an  undertaking  to 
stay  proceedings  under  the  express  provisions  of  the  code. 
Let  the  writ  be  made  peremptory. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 


[Grim.  No.  159.    Second  Appellate  District.— Ma/  5,  1910.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  P.  HOWLAND, 

Appellant. 

Cbiminal  Law — ^Mubdeb — Refusal  or  Instbuction — CHaracteb  or 
DEC£ASE]>->Evn>ENcx  NOT  Beturked— Pkbsumption  upon  Appeal. 
Where  no  evidence  is  returned  upon  appeal,  it  cannot  be  held  preju- 
diciaUj  erroneous,  under  all  circumstances,  to  refuse  an  instruc- 
tion requested  bjr  the  defendant  as  to  the  character  of  the  deceased. 
For  the  purpose  of  supporting  the  ruling,  this  court  must  presume 
that  no  evidence  was  introduced  relating  to  the  character  of  the  de- 
ceased. 

b. — Instruction  as  to  Self-defense  Involving  Evtoenge. — When  an 
instruction  as  to  self-defense  involves  the  question  whether  or  not 
the  defendant  was  called  upon  in  good  faith  to  decline  an/  further 
struggle,  which  could  onlj  be  determined  from  evidence  not  re- 
turned, it  cannot  be  said  to  involve  error. 

IB. — Instruction  Using  Wobo  '^Murder" — Absence  of  Evidence. — In 
the  absence  of  the  evidence,  it  cannot  be  said  that  the  use  of  the 
word  "murder,"  in  an  instruction  instead  of  '^killing,"  prejudiced 
the  defendant,  since  his  defense  maj  have  been  an  alibi,  and  he  may 
have  admitted  that  a  "murder"  was  committed. 

Id. — Prejudioiallt  Erroneous  Instruction  as  to  Ciroumstantial 
Evidence — Matters  of  Fact. — ^A  long  argumentative  instruction 
as  to  the  advantages  of  circumstantial  evidence  as  compared  with 
direct  evidence^  which  contains  practicallj  all  of  the  objectionable 
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8omment8  held  prejudicialljr  erroneous,  in  People  t.  Vereneeeneckoc' 
Icockhof,  129  Cal.  497,  and  which  eharged  the  jury  as  to  matters  of 
fact,  was  improper  in  any  eoneeiyable  state  of  facts  not  negatived 
bj  the  instruction  itself,  and  is  ground  of  rerersaL 

Id. — DUTT  or  Tbial  Judge. — ^The  trial  judge  must  not  in  his  charge,  or 
during  the  trial,  direetlj  or  indirectly,  assume  the  guilt  of  the  ae- 
eased,  nor  use  any  language  from  which  the  jury  ean  legitimately 
infer  what  the  yiewi  of  the  judge  are  upon  tha  issues  of  fact  sub- 
mitted to  thenu 

Id. — ^Belativx  Mbbtts  or  CmouMSTANTUL  and  Dibxct  Evidence— In- 
8TBUGTI0N  AS  TO  Matteb  Or  Faot. — The  law  declares  nothing  as  to 
the  relative  merits  of  direct  and  circumstantial  evidence.  The  court 
cannot  argue  their  relative  merit  to  the  jnry;  and  an  instruction 
declaring  no  settled  rule  of  law,  but  charging  the  jnry  as  to  matter 
of  fact,  is  violative  of  section  19  of  article  YI  of  the  constitution. 

Id. — Statement  not  or  iNrsKENCB  Drawn  bt  Jubt. — ^To  tell  the  jury 
that  circumstantial  evidence  is  not  likely  to  be  fabricated,  and  that 
it  has  a  great  advantage  over  direct  evidence,  cannot  be  accepted  as 
a  statement  of  an  inference  that  the  jury  would  be  sure  to  draw. 

Id. — Statement  or  Absbngb  or  Direct  Evidence. — Where  the  jury 
were  informed  by  the  instruction  itself  that  there  was  no  direct 
evidence  of  any  eye-witness  of  the  homicide,  it  cannot  be  assumed 
that  the  case  for  the  prosecution  was  based  upon  direct  evidence, 
and  that  the  instruction  was  not  prejudicial  to  the  appellant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  W. 
E.  Guy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt» 

David  Q.  Taylor,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

TAGGART,  J. — Appellant  was  informed  against  for  the 
crime  of  murder,  and  upon  a  plea  of  "not  guilty"  was  found 
guilty  of  murder  in  the  second  degree  and  sentenced  to  im- 
prisonment in  the  state's  prison  for  a  term  of  eighteen  years. 
He  appealed  in  open  court  from  the  judgment  of  conviction 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  record  on  appeal  consists  of  copies  of  the  information, 
the  minutes  of  the  court,  the  motion  for  a  new  trial,  the 
instructions  given  to  the  jury,  and  the  instructions  requested 
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by  the  defendant  which  were  refused  by  the  court;  but  no 
evidence  is  brought  up,  and  no  application  was  made  to  the 
trial  court  to  have  the  reporter's  notes  transcribed  The 
errors  of  the  trial  court  which  are  presented  in  support  of 
the  appeal  are  the  giving  of  two  instructions  by  the  court, 
on  its  own  motion,  relating  to  ''self-defense"  and  ''circum- 
stantial evidence/'  and  designated  respectively  as  instruc- 
tions "E"  and  "K,"  and  its  refusal  to  give  an  instruction 
No.  20,  relating  to  "the  character  of  the  deceased/'  at  the 
request  of  the  defendant. 

It  is  apparent  at  once  that  in  the  absence  of  any  evidence 
we  cannot  say  that  it  was  prejudicial  error  to  refuse  to  give 
the  latter  instruction,  as  the  propriety  of  giving  or  not 
giving  an  instruction  is  to  be  determined  by  the  evidence  in 
the  case,  except  where  it  would  be  erroneous  in  every  con- 
ceivable state  of  facts.  (People  v.  Mendenhall,  135  Cal.  347, 
[67  Pac.  825] ;  People  v.  Wong  Fook  Sam,  146  Cal.  115,  [79 
Pae.  848].)  For  the  purpose  of  supporting  the  ruling  of 
the  court  we  must  presume  that  no  evidence  was  introduced 
relating  to  the  character  of  the  deceased. 

Instruction  "E"  does  not  declare  any  rule  of  law  except 
that  which  may  be  deduced  from  the  last  clause,  to  wit,  "that 
the  defendant  could  not  justify  the  killing  of  the  deceased 
under  the  plea  of  self-defense,  if  he  himself  was  the  aggressor 
and  had  precipitated  the  conflict.''  The  first  element  in 
utB  instruction,  based  upon  the  theory  that  "defendant  had 
invited  the  deceased  into  the  room  or  place  where  the  killing 
occurred,"  was  entirely  immaterial.  That  "he  had  threat- 
ened to  kill  the  deceased  or  do  him  some  bodily  harm"  be- 
came material  only  as  connected  with  the  facts  and  circum- 
stances of  the  killing.  Whether  or  not  the  defendant  was 
called  upon  in  good  faith  to  decline  any  further  struggle,  as 
contended  by  appellant,  must  be  determined  from  the  evi- 
dence, and  there  is  no  evidence  before  us. 

Instruction  "K"  is  a  long  argumentative  presentation  of 
the  reliable  character  of  circumstantial  evidence  when  con- 
sidered in  comparison  with  direct  evidence.  It  goes  beyond 
the  instructions  considered  in  People  v.  O'Brien,  130  Cal. 
1,  8,  [62  Pac.  297] ,  People  v.  WUder,  134  Cal.  182,  [66  Pac. 
228],  and  People  v.  Simmons,  7  Cal.  App.  559,  [95  Pac.  48], 
cited  by  the  attorney  general,  and  contains  practically  all 
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the  objectionable  comments  made  by  the  trial  judge  in  the 
instruction  disapproved  in  People  v.  Vereneseneckockockhoff, 
129  Cal.  497,  [58  Pac.  156,  62  Pac.  Ill],  Appellant  con- 
tends  that  the  instruction  is  not  only  erroneous  for  the  rea- 
sons stated  in  the  ease  last  cited,  but  because  of  the  state- 
ment therein  that  **no  witness  has  been  produced  here  who 
saw  the  act  of  murder  committed,  and  hence  it  is  urged  for 
the  prisoner  that  the  evidence  is  only  circumstantial,"  where- 
as in  fact  the  defendant  was  himself  sworn  and  testified  to 
the  circumstances  of  the  killing,  and  because  the  court  used 
the  word  '* murder"  instead  of  ''killing,"  and  thereby  as- 
sumed as  a  matter  of  fact  thai  a  murder  had  been  committed. 
The  minutes  disclose  that  tlMC  defendant  was  sworn  as  a 
witness  in  his  own  behalf,  but^  in  the  absence  of  a  transcript 
of  the  evidence,  there  is  nothing  from  which  it  can  be  ascer- 
tained whether  or  not  he  testified  as  to  the  facts  of  the 
killing^  and  the  instruction  itself  ^ays  that  there  was  no  eye- 
witness thereto. 

In  People  v.  Besold,  154  Cal.  363,  [97  Pac.  871],  it  was 
held  that  it  could  not  be  argued  thtt  the  trial  court,  by  the 
use  of  the  words,  ''in  determining  the  intention  of  the  de- 
fendant at  the  time  of  the  transaction,"  in  an  instruction 
given  in  a  case  in  which  the  killing  war  denied  by  the  accused, 
had  assumed,  as  a  fact,  that  the  defeiic'an\,  had  in  fact  done 
the  killing;  furthermore,  if  this  language  alone  was  open  to 
such  a  construction,  that,  taken  with  the  rest  of  the  charge 
of  the  court  in  that  case,  it  could  not  be  s&ii  the  trial  judge 
thereby  conveyed  any  intimation  to  the  jui^  that  he  believed 
the  defendant  had  done  such  killing.  We  do  not  agree  with 
the  attorney  general  that  this  case  in  any  way  xtodifies  the 
rule  that  the  trial  judge  must  not  in  his  charge,  or  during 
the  trial,  directly  or  indirectly  assume  the  guilt  of  the  ac- 
cused, nor  use  any  language  from  which  the  jury  can  legiti' 
mately  infer  what  the  views  of  the  judge  are  upon  the  issues 
of  fact  submitted  to  them.  {People  v.  Williams,  17  Cal.  142 ; 
People  V.  Messersmith,  61  Cal.  246;  People  v.  Matthai,  135 
Cal.  442,  [67  Pac.  694].)  In  the  case  before  us,  owing  to 
the  absence  of  the  evidence,  we  cannot  say  that  the  use  of 
the  word  "murder"  prejudiced  the  defendant,  since  his  de- 
fense may  have  been  an  alibi,  and  it  may  have  been  admittetl 
that  a  "murder"  was  committed. 


May,  1910.]  People  v.  IIowland.  367 

Instruction  ''K/'  however,  as  hereinabove  stated,  contains 
all  the  objectionable  features  of  the  instruction  considered 
in  People  v.  Verenespneckockockhoff,  129  Cal.  497,  [58  Pac 
156,  62  Pac.  111].  It  contains  the  following  argumentative 
language  criticised  in  that  case:  ''Circumstantial  evidence 
has  this  great  advantage,  that  various  circumstances  from 
various  sources  are  not  likely  to  be  fabricated.  .  .  .  Thanks 
to  a  beneficent  Providence,  the  laws  of  nature  and  the  rela- 
tion of  things  to  each  other  are  so  linked  and  combined 
together  that  a  medium  of  proof  is  often  furnished  leading 
to  inferences  and  conclusions  as  strong  as  those  arising  from 
direct  testimony.''  The  entire  instruction  of  more  than  four 
pages,  of  thirty  or  more  lines  each  of  typewritten  matter, 
when  taken  together,  is  an  argument  in  support  of  the 
strength  of  a  case  which  relies  upon  circumstantial  evidence 
to  sustain  a  conviction.  The  law  declares  nothing  as  to  the 
rdative  probative  force  of  direct  and  circumstantial  evidence, 
and  the  court  cannot  argue  to  the  jury  the  relative  impor- 
tance of  evidence  except  as  that  is  settled  by  some  rule  of  law. 
For  it  to  do  so  is  to  violate  the  plain  inhibition  of  section 
19  of  article  VI  of  the  constitution  that,  ''Judges  shall  not 
charge  juries  with  respect  to  matters  of  fact,  but  may  state 
the  testimony  and  declare  the  law."  The  rule  adopted  by 
the  supreme  court  in  dealing  with  instructions  based  upon 
various  subdivisions  of  section  2061  of  the  Code  of  Civil 
Procedure  of  which  it  is  said  that  even  though  unconstitu- 
tional they  "could  not  possibly  have  done  any  harm,  for  it 
was  merely  telling  the  jury  to  do  certain  things  which  jurors 
would  do  without  being  told"  {People  v.  Newcomer,  118 
Cal.  263,  [50  Pac.  405] ;  People  v.  Wardrip,  141  Cal.  232, 
[74  Pac.  744] ;  People  v.  Ruiz,  144  CaL  253,  [77  Pac.  907] ; 
People  V.  Grill,  151  Cal.  597,  [91  Pac.  515]),  has  no  appli- 
cation to  this  instruction.  To  tell  a  jury  that  circumstantial 
evidence  is  not  likely  to  be  fabricated,  and  thus  has  a  great 
advantage  over  direct  evidence,  can  hardly  be  accepted  as 
the  statement  of  an  inference  that  the  jury  would  be  sure 
to  draw. 

This  instruction  was  improper  in  any  conceivable  state  of 
facts  not  negatived  by  the  instruction  itself.  By  it  the  jury 
were  informed  that  there  was  no  direct  evidence  of  the 
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transaction,  and  it  cannot  therefore  be  aasamed  that  the  case 
for  the  prosecution  was  based  upon  direct  evidence,  and  that 
the  instruction  was  favorable  rather  than  prejudicial  to  the 
defendant. 
Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  844.    Second  Appellate  Disiriet.— Maj  7,  1910.] 

N.  EMMET  MAT,  Appellant,  v.  P.  S.  CRAIG,  WALTER 
J.  DESMOND  and  J.  C.  TWOMBLET,  Commissioners 
of  Public  Works  of  City  of  Long  Beach,  Respondents. 

Municipal  Gobpobation — Chabtkb  Gitt — ^PsivAn  IicFBOvsiiSNTs  not 
▲  ^'Municipal  Avtaib.'' — The  conBtrnctioii  of  improTementa  upon 
private  property  within  a  charter  eitj  ie  not  a  monieipal  affair.  The 
eitj  has  no  interest  or  control  thereof,  except  such  control  as  is 
made  necessary  for  the  protection  of  the  public  welfare. 

Id. — Polios  Powbil — The  only  power  which  the  citj  can  exercise  in  re- 
lation to  such  private  structures  must  come  from  the  police  power 
delegated  bj  the  constitution  to  charter  cities,  which  is  expressly 
made  subordinate  to  the  general  law. 

Id. — Complaint  fob  Mandamus — Copt  or  Obdinanci  not  Pbxsbnted — 
Judicial  Notice. — ^Where  a  complaint  for  mandamm  does  not  set 
forth  a  city  ordinance  enacted  by  the  city  relating  to  the  construc- 
tion of  buildings  therein,  the  court  cannot  take  judicial  notice 
thereof. 

Id. — Question  of  Confuot  of  Obdinanob  With  Gknbbal  Law. — ^An 
ordinance  may  simply  exact  requirements  additional  to  the  general 
laWy  whichy  if  true,  would  not  conflict  therewith;  but  if  the  ordi- 
nance undertakes  to  make  lawful  that  which  by  the  state  law  is 
declared  unlawful,  a  conflict  would  arise,  and  the  ordinance  must 
yield  to  the  general  law. 

£d. — Duty  of  Boabd  of  Pubuo  Wobks  to  Issub  Pxbmit— Mandamus 
Befused. — In  order  that  the  duty  should  devolve  upon  the  board 
of  public  works  of  the  city  to  issue  a  building  permit^  it  must  be 
made  to  appear  that  no  conflict  exists  between  the  ordinance  and 
the  general  law;  otherwise  the  determination  of  the  board  in  refus- 
ing the  permit  should  be  sustained,  and  a  writ  of  mandate  thereto 
was  properly  refused. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  refusing  a  writ  of  mandate.  Charles  Mon- 
roe, Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

Chas.  Cassat  Davis,  for  Appellant. 

Stephen  G.  Long,  and  Pen^  Hight^  for  Respondents. 

ALLEN,  P.  J. — ^Plaintiff  by  his  complaint  sought  a  writ 
of  mandate  to  compel  the  board  of  public  works  of  Long 
Beach,  a  charter  city,  to  issue  to  him  a  permit  for  the  con^ 
struction  of  a  certain  building  by  him  proposed  to  be  erected 
within  such  city.  This  permit,  it  is  alleged,  the  board  re- 
fused to  issue,  assigning  as  the  sole  reason  that  the  plans 
and  specifications  intended  to  control  in  the  erection  and 
construction  of  such  building  did  not  conform  to  and  com- 
ply with  the  requirements  of  the  act  of  April  16,  1909. 
(Laws  1909,  p.  948.)  It  is  further  alleged  that  the  plans 
and  specifications  which  were  presented  did  conform  in  every 
respect  to  the  ordinances  of  the  city  regularly  enacted  with 
reference  to  the  construction  of  buildings  within  such  city. 
It  is  admitted  in  the  complaint  that  such  plans  did  not  com- 
ply with  all  of  the  requirements  of  the  general  law.  A  de- 
murrer was  interposed  to  the  complaint,  which  was  sustained 
without  leave  to  amend,  and  judgment  went  for  defendants, 
from  which  judgment  this  appeal  is  taken. 

It  is  appellant's  contention  that  all  matters  with  reference 
to  the  size  and  character  of  buildings  constructed  or  to  be 
constructed  within  the  limits  of  a  charter  city,  and  all  regu- 
lations relating  thereto,  are  municipal  affairs,  and  under  the 
constitution  of  this  state  such  charter  provisions  are  superior 
to  the  provisions  of  a  general  law  relating  to  the  same  sub- 
ject. With  this  contention  we  do  not  agree.  In  our  opin- 
ion, the  construction  of  improvements  upon  private  property 
within  a  city  is  not  a  municipal  affair.  The  city  has  no 
interest  therein  or  control  thereof,  except  such  control  is 
made  necessary  for  the  protection  of  the  public  welfare,  and 
the  only  power  which  the  city  can  exercise  in  relation  to 
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such  private  structures  must  come  from  the  police  power 
delegated  by  the  constitution  to  such  charter  cities;  and  this 
police  power  is  expressly  made  subordinate  to  the  general 
law.  The  complaint  as  filed  and  presented  by  the  record 
does  not  contain  a  copy  of  the  ordinance  enacted  by  the  city, 
and  we  cannot  take  judicial  notice  thereof.  It  may  be  that 
the  ordinance  simply  exacts  requirements  additional  to  those 
of  the  general  law,  which,  if  true,  would  not  be  in  conflict 
therewith.  {In  re  Hoffman,  155  Cal.  117,  [99  Pac.  517].) 
Upon  the  other  hand,  such  ordinance  may  undertake  to  make 
lawful  that  which  by  the  state  law  is  declared  unlawful.  In 
that  event  a  conflict  would  arise,  and  the  ordinance  must 
yield  to  the  general  law.  That  a  duty  to  issue  a  permit 
should  arise,  it  must  be  made  to  appear  that  no  such  conflict 
exists;  otherwise,  the  determination  of  the  board  must  be 
sustained. 
Judgment  affirmed. 

ShaWy  J.,  and  Taggart,  J.,  concurred* 


[CiT.  No.  594.    Third  Appellate  District.— May  9,  1910.] 

ffOHN  T.  DAVILA,  Respondent,  v.  FRANK  B.  HEATH, 
Appellant;  BERKELEY  FARM  CREAMERY  COM- 
PANY, a  Corporation,  Intervenor,  Respondent 

BxcEivEB — Ex  Parti  Appointment — FAttURE  to  Require  Bond  to  Db- 
TENDANT — ^VoiD  APPOINTMENT. — ^Where  the  appointment  of  a  re- 
eeiver  was  ex  parte,  and  the  court  failed  to  require  the  bond  made 
essential  by  section  566  of  the  Code  of  Civil  Procedure,  as  amended 
in  1907,  the  noncompliance  therewith  rendered  the  appointment 
void. 

Id. — Amendment  Mandatory. — The  effect  of  the  amendment  was  in- 
tended to  take  all  discretion  from  the  court,  and  to  make  the  re- 
quirement of  the  bond  mandatory. 

Id. — Bight  or  Appeal — Issues  Under  Pleadings  to  bs  Tried. — ^The 
appellant  was  a  party  aggrieved  by  the  order,  and  had  the  right  to 
appeal  therefrom.  The  fact  that  the  answer  takes  issue  upon  the 
eoiuplaint,  and  pleads  agen<^  for  th^  intervener^  caimot  be  cod^ 
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•idered.  The  issues  may  be  found  for  the  plaintiff,  and  can  only 
be  detennined  after  trial.  Neither  the  truthfulness  of  the  com- 
plaint nor  answer  can  be  assumed  to  deprive  plaintiff  of  the  right 
of  appeal 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County,  appointing  a  receiver.    Harry  A.  Melvin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Dudley  Einsell,  for  Appellant 

E.  H.  WakemaUy  and  Abe  P.  Leach,  for  Plaintiff-Respond- 
ent. 

John  S.  Partridge,  and  C.  C.  Hamilton,  for  Intervenor-Re- 
spondent. 

CHIPMAN,  P.  J. — This  is  an  action  in  which  a  partner- 
ship relation  is  averred  in  the  complaint  and  an  accounting 
is  prayed  for.  Upon  the  filing  of  the  complaint  the  court 
made  and  entered  its  order,  ex  parte,  appointing  a  receiver 
"upon  giving  a  bond  •  .  .  for  the  faithful  performance  of 
his  duties  as  such  receiver  and  upon  taking  his  oath  of  office 
in  the  manner  required  by  law."  The  complaint  was  filed 
August  27,  1908 ;  the  order  appointing  the  receiver  was  made 
August  31,  1908,  and  on  September  2,  1908,  the  receiver's 
bond  was  approved  and  filed  and  his  oath  of  office  duly  taken. 
It  appears  from  the  clerk's  certificate  "that  no  other  or  fur- 
ther bond  or  undertaking  was  ever  filed  by  the  receiver  in 
said  action  or  on  his  behalf,  and  that  no  order  was  ever  made 
by  said  court  fixing  the  amount  of,  or  requiring  from  said 
applicant  or  plaintiff  an  undertaking,  and  that  no  undertak- 
ing was  ever  filed  by  or  on  behalf  of  said  applicant,  and  that 
no  notice  of  the  hearing  of  the  application  for  a  receiver  is 
on  file  in  this  office.''  Defendant  Heath  appeals  from  the  or- 
der. 

Section  566  of  the  Code  of  Civil  Procedure,  among  other 
things,  provides  as  follows:  "If  a  receiver  is  appointed  upon 
an  ex  parte  application,  the  court,  before  making  the  order, 
must  require  from  the  applicant  an  undertaking,  with  suffi- 
cient sureties,  in  an  amount  to  be  fixed  by  the  court,  to  the 
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effect  that  the  applicant  will  pay  to  the  defendant  all  dam- 
ages he  may  sustain  by  reason  of  the  appointment  of  such  re- 
ceiver and  the  entry  upon  his  docket,  in  case  such  applicant 
shall  have  procured  such  appointment  wrongfully,  mali- 
ciously, or  without  sufficient  cause ;  and  the  court  may,  in  its 
discretion,  at  any  time  after  said  appointment,  require  an 
additional  undertaking."  This  section  of  the  code,  as  it  then 
stood,  was  amended  in  1907  (Stats.  1907,  p.  710),  and  the 
word  "may"  was  changed  to  "must,"  so  that  the  statute  now 
declares  that  if  a  receiver  is  appointed  upon  an  ex  parte  ap- 
plication, "the  court,  before  making  the  order,  must  require 
from  the  applicant  an  undertaking,"  etc.  In  Fischer  v.  Su- 
perior Court,  110  Cal.  129,  139,  [42  Pac.  561,  563],  the  su- 
preme court,  speaking  through  Mr.  Justice  McFarland,  ob- 
served parenthetically:  "We  may  remark,  however,  that  the 
appointment  of  a  receiver  to  take  property  &nd  business  out 
of  the  hands  of  persons  in  possession  and  claiming  owner- 
ship thereof,  without  requiring  a  bond  from  the  plaintiff  in 
the  action,  would  in  most  cases  be  a  gross  abuse  of  discre- 
tion." This  was  said  before  the  statute  was  amended,  and 
when  the  requirement  that  a  bond  should  be  given  by  the 
applicant  before  the  appointment  of  a  receiver  at  his  instance 
was  in  some  degree  discretionary.  The  amendment,  it  seems 
to  us,  was  intended  to  take  from  the  court  this  discretion  and 
make  the  requirement  mandatory,  and  that  noncompliance 
with  the  statute  would  render  the  appointment  void. 

Plaintiff  has  moved  to  dismiss  the  appeal  on  the  ground 
that  defendant  is  not  an  aggrieved  party.  In  support  of  his 
motion  he  has  attached  thereto  a  copy  of  defendant's  answer 
and  also  the  answer  of  intervenor,  Berkeley  Farm  Creamery 
Company,  the  latter  having  been  filed  September  12,  1908, 
and  the  former  September  17, 1908,  and  both  some  days  after 
the  receiver  was  appointed.  The  point  made  by  plaintiff  is 
that  the  sworn  answer  of  defendant  avers  that  the  transac- 
tions complained  of  by  plaintiff  were  with  the  intervenor,  in 
which  defendant  was  acting  only  as  manager  and  agent  of  the 
creamery  company  and  had  no  personal  interest  therein.  We 
cannot  assume  the  truthfulness  of  the  averments  either  of  the 
complaint  or  the  answer.  The  issues  there  presented  must 
be  tried.  Upon  plaintiff's  showing  defendant  is  a  necessary 
party  to  his  action.    So  far  as  we  can  now  know  the  trial 
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may  disclose  the  facts  to  be  as  plaintiff  avers.  Appellant 
cites  Amory  v.  Amory,  26  Wis.  152,  where  the  appeal  was 
dismissed  on  the  ground  here  alleged.  But  in  that  case  the 
proof  that  appellant  had  no  interest  in  the  controversy  was 
the  decree  of  a  court  determining  the  fact. 

It  would  be  strange,  indeed,  if,  in  endeavoring  to  escape 
the  consequences  of  a  possible  judgment  against  him,  the  de- 
fendant makes  averments  inconsistent  with  or  contradictory 
of  the  averments  of  the  complaint,  he  thereby  ceases  to  be  an 
aggrieved  party  and  deprives  himself  of  the  right  of  appeal. 
There  is  no  merit  in  the  point. 

The  order  appointing  the  receiver  was  unauthorized,  and  is 
therefore  reversed. 

Burnett^  J,,  and  Hart,  J.,  concurred* 
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HENRY  W.  HOWABD,  Respondent,  v.  W.  L  GALBRAITH, 

Appellant 

GoNTB4crs — BiFasAXi  TO  Accept  Pebfobicanci. — A  refusal  to  aecepi 
performance  of  a  contract  before  the  arrival  of  the  time  for  per- 
formance is  the  equivalent  of  a  refusal  to  perform,  if  not  with- 
drawn before  the  time  for  performance. 

OoNTBAor  TO  Bepitrchass  Stock — SuppoBT  07  FmDiNGS — ^Excuse  fob 
Temdeb  and  Dbmakd. — ^A  contract  to  repurchase  stock  at  the  ez- 
jnration  of  a  jear  from  the  date  of  purchase  ia  valid.  But  the 
rapport  of  findings  showing  the  want  of  ability  or  disposition  of 
defendant  to  perform  the  contract,  and  the  equivalent  of  his  refusal 
to  perform  the  same,  not  withdrawn  before  the  expiration  of  the 
year,  eetablishes  a  legal  excuse  for  exact  tender  and  demand  for 
performance  bj  the  plaintiff. 

Id. — ^Demand  bt  Telephone  Befobb  EzpntATioN  or  Tear — ^Declabed 
INABILITT. — ^Where  the  plaintiff  made  demand  by  telephone,  a  short 
time  prior  to  the  expiration  of  the  year,  in  reply  to  which  defend- 
ant declared  Ms  inability  to  perform,  and  stated  that  he  was  not 
in  position  to  eomply  with  his  contract  to  repurchase  the  stock, 
even  if  the  exact  limitation  of  one  year  from  the  date  of  the  eon- 
traet  is  to  be  oonsidered,  the  varianee  would  be  inunaterial,  in  viev 
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of  the  answer  of  defendant  to  the  telephone  notice  bj  plaintiff  dis- 
closing a  refusal  of  defendant  to  perform. 

Id. — Legal  Equivalent  of  Demand  and  Refusal — ^Belbasb  from  Bs- 
QUiREMENT. — The  answer  to  such  notice  shows  the  legal  equivalent 
of  a  demand  for  performance  bj  the  plaintiif  and  the  refusal  of 
performance  by  the  defendant,  and  the  release  of  the  plaintiff  from 
any  further  obligation  to  make  demand. 

[D. — Burden  upon  Defendant. — If  the  defendant  wished  to  hold  the 
plaintiff  to  exact  performance,  the  burden  is  upon  him  to  express 
a  willingness  to  carry  out  the  eontiaet. 

Id. — Stock  Pubchasxd  as  an  Investbcsnt — ^Bepbbskntahons  bt  De- 
fendant— Contract  to  Bepuschasx. — Held,  that  the  contract  be- 
tween the  parties  was,  in  effect,  that  plaintiff  purchased  the  stock 
as  an  investment  upon  the  representations  by  defendant  that  it  was 
a  good  investment,  and  that  defendant  agreed  that  if  plaintiff  was 
not  satisfied  with  the  investment  after  a  year  had  elapsed,  he  would 
purchase  the  stock  and  take  it  off  his  hands  at  the  price  paid. 

Id. — ^Plaintiff's  Cause  of  Action — Lapsi  of  Ybab — Notiob  of  Dxsirb 
to  Sell. — In  such  case  plaintiff  had  no  cause  of  action  against  the 
defendant  until  he  awaited  the  passage  of  the  year  and  then  noti- 
fied defendant  that  he  desired  to  sell  the  stock. 

Td. — Right  of  Action  not  Prejudiced  bt  New  Demand  After  Year 
AND  Notice  of  Desire  to  Sell. — Plaintiff  did  not  prejudice  his 
right  of  action  by  renewing  his  demand  after  the  year,  and  notify- 
ing defendant  that  he  desired  to  sell  the  stock,  notwithstanding  de- 
fendant's previous  declaration  of  inability  to  perform.  The  renewal 
of  the  notice  and  demand  was  not  an  offer  of  performance  after  a 
specified  time  fixed  therefor,  within  section  1490  of  the  Civil  Code, 
but  was  a  further  notice  and  demand,  after  the  default  of  defend- 
ant upon  which  to  predicate  his  action. 

Id. — Defendant  not  m  Default  Without  Notiob  of  Desire  to  Sell 
After  Year — Reasonable  Tims. — The  defendant  was  not  in  de- 
fault until  plaintiff  notified  him  of  his  desire  to  sell  after  the  year 
expired.    This  he  might  do  within  a  reasonable  time  thereafter. 

Ld. — Support  of  Findings — Representations  of  Defendant  Indugino 
Purchase — Reliance  upon  Promise  to  Repubchase. — Though  the 
evidence  was  curtailed,  there  was  sufiicient  evidence  to  support  the 
findings  that  plaintiff's  purchase  of  the  stock  was  induced  by  repre- 
sentations made  by  the  defendant,  and  that  plaintiff  relied  upon 
the  promise  and  agreement  of  defendant  and  was  induced  thereby 
to  purchase  the  stock. 

[D. — CUBTAILINO  OF  EVIDENCE  CAUSED  BT  LETTER  OF  DEFENDANT  AOREB- 

ino  TO  Purchase — Appellant  not  Prejudiced. — Where  the  cur- 
tailing of  the  evidence  was  caused  by  confining  it  after  the  date 
of  a  letter  by  defendant  agreeing  to  purchase,  the  defendant  ap- 
pealing could  not  be  surprised  or  misled  by  the  ruling  of  the  court, 
and  no  prejudice  to  him  tlAerefrom  can  be  picsunied. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
George  E.  Church,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oscar  G.  Mueller,  for  Appellant 

Johnstone  Jones,  and  B.  P.  Jennings,  for  Respondent 

TAGQART,  J. — Action  to  recover  on  an  agreement  to  pur- 
chase mining  stock.  Judgment  was  for  plaintiff  and  defend- 
ant appeals  from  judgment  and  order  denying  motion  for  a 
new  triaL 

On  May  2,  1907,  plaintiff  purchased  five  hundred  and  fifty 
shares  of  the  capital  stock  of  the  Greene  Gold  Silver  Com- 
pany upon  the  guaranty  and  agreement  of  defendant  that 
the  latter  would  take  said  shares  of  stock  off  plaintiff's 
hands  at  the  expiration  of  one  year  from  the  date  of  said  pur- 
chase at  the  price  paid  for  them  hy  plaintiff.  Later,  to  wit, 
on  May  6,  1907,  defendant  in  a  letter  written  to  plaintiff  con- 
firmed this  agreement  in  the  following  words:  ''Remember  I 
guaranteed  to  take  your  stock  off  of  your  hands  at  the  ex- 
piration of  one  year  for  the  amount  you  paid  for  it,  provid- 
ing you  desire  to  sell."  Plaintiff  paid  $928.90  for  the  stock, 
and  testified  that  he  notified  defendant  on  two  or  three  occa- 
sions about  one  year  after  his  purchase  of  the  stock  that  he 
desired  to  sell  and  demanded  that  defendant  perform  his  part 
of  the  agreement.  The  first  occasion  was  by  telephone  a 
short  time  prior  to  the  expiration  of  the  year ;  the  next  time 
was  by  letter  about  the  end  of  the  year,  to  which  plaintiff  re- 
ceived no  reply,  and  a  letter  under  date  of  July  17,  1908, 
written  by  plaintiff's  attorney,  making  the  demand  for  him 
and  tendering  the  certificates  of  stock  representing  the  shares. 
The  telephone  demand  prior  to  the  expiration  of  the  year  and 
the  reply  thereto,  as  stated  by  plaintiff,  were  as  follows: 
''Well,  I  told  him  my  note  was  coming  due  and  that  I  would 
expect  him  to  take  the  stock  and  pay  me  what  was  agreed. 
He  said  in  reply  that  he  couldn't  do  it — wasn't  in  a  position 
to  do  it ;  he  made  no  other  excuse  or  reason  for  not  buying  it 
at  that  time,"    The  letter  by  which  the  second  demand  was 


378  Ho^VARD  v.  Galbraith.  [13Cal.  App. 

made  was  not  produced  and  no  copy  thereof  introduced ;  the 
contents  of  it  were  not  proven,  and  defendant  testified  he 
never  received  it.  Plaintiff  failed  to  fix  the  date  of  its  mail- 
ing any  more  definitely  than  that  it  was  *' just  about  the  end 
of  the  year.''  The  certificates  of  stock  were  deposited  in 
court  by  plaintiff. 

It  is  urged  by  appellant  that  the  finding  of  the  court  to  the 
effect  that;  the  plaintiff  notified  the  defendant  of  his  desire 
to  dispose  of  the  stock,  demanded  that  the  defendant  perform 
his  agreement,  and  offered  to  deliver  the  stock  to  defendant, 
at  the  expiration  of  one  year  from  the  date  of  said  purchase, 
is  not  supported  by  the  evidence.  Invoking  section  1490  of 
the  Civil  Code  and  Olock  v.  Howard,  123  Cal.  1,  20,  [69  Am. 
St.  Rep.  17,  55  Pac.  713] ,  he  contends  that  the  obligation  re- 
lied on  fixes  a  time  for  its  performance,  and  that  the  testi- 
mony of  plaintiff  shows  that  he  made  the  tender  and  demand 
both  before  and  after,  but  not  at  the  expiration  of,  the  yeaf. 
If  the  contract  be  one  in  which  the  exact  time  is  to  be  con- 
sidered, the  words  ''at  the  expiration  of  one  year"  should  be 
interpreted  to  mean  one  year  from  May  2,  1907,  the  date  of 
the  purchase  of  the  stock,  rather  than  from  May  6,  1907,  the 
date  of  the  letter  confirming  the  agreement,  which  is  allied 
in  the  complaint  to  be  the  date  of  demand  and  tender  made. 
If  we  were  to  regard  the  exact  limitation  of  one  year  as  a 
proper  construction  of  the  agreement,  this  variance  would  be 
immaterial,  as  the  evidence  discloses  a  refusal  to  perform  by 
the  defendant  by  his  answer  to  the  telephone  notice  given  by 
plaintiff.  This  was  the  legal  equivalent  of  an  offer  and  re- 
fusal, and  it  was  not  withdrawn  by  defendant  prior  to  the 
date  when  performance  was  due.  (Civ.  Code,  sec.  1515.) 
This  telephone  conversation  is  located  by  plaintiff  at  ''about," 
but  "prior"  to,  the  expiration  of  the  year,  and  plaintiff  noti- 
fied defendant  that  he  would  expect  him  to  take  the  stock  as 
agreed,  and  defendant  replied  that  he  could  not  do  it,  and 
there  is  no  evidence  that  he  ever  notified  plaintiff  that  his  in- 
ability or  indisposition  to  comply  with  his  agreement  was  re- 
moved at  any  time  prior  to  the  date  of  performance.  Plain* 
tiff  was  thereby  released  from  the  requirement  that  he  make 
demand  and  offer  at  the  exact  date,  if  such  demand  and  of- 
fer were  otherwise  necessary.  This  statement  that  he  could 
not,  and  would  not,  be  able  to  meet  his  obligation  naturally 
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tended  to  induce  plaintiff  to  omit  performance,  as  it  notified 
him  in  advance  that  defendant  couldn't  take  the  stock  at  the 
expiration  of  the  year,  even  though  a  tender  was  made  and 
the  plaintiff  expected  him  to  do  so.  After  he  had  so  stated 
the  burden  was  upon  the  defendant  to  show  that  prior  to  the 
time  he  expressed  a  willingness  to  carry  out  the  contract,  if 
he  wished  to  hold  plaintiff  to  an  exact  performance.  (Civ. 
Code,  sees.  1440, 1515.) 

The  decisions  of  the  supreme  court  in  HanBon  ▼.  Slaven, 
98  Gal.  379,  [33  Pac  266] ,  and  Oloek  v.  Howard,  123  Cal.  1, 
[69  Am.  St.  Bep.  17,  55  Pac.  713],  are  not  inconsistent  with 
this  view.  Further  than  this,  the  contract  here  introduced 
shows  upon  its  face  that  it  was  not  one  to  deliver  stock  within 
a  specified  time  or  at  a  specified  date  at  a  price  named.  The 
plaintiff  was  induced  by  defendant  to  purchase  the  stock 
upon  the  representation  that  it  would  become  valuable  as  an 
investment  The  letter  of  May  6th  stated:  "The  Greene 
Qold  Silver  is  the  largest  mining  proposition  in  the  world  and 
whatever  report  is  signed  by  W.  C.  Qreene  is  true.  It  is  my 
opinion  inside  of  three  years  that  stock  will  be  selling  at  not 
less  than  twenty-five  dollars  for  share. '*  While  this  letter 
was  written  after  the  purchase,  it  was  in  effect  but  a  reaffirm- 
ance  of  the  statements  testified  to  by  the  plaintiff  as  made 
to  him  by  defendant  before  the  stock  was  bought.  The  plain- 
tiff testified:  ''I  knew  nothing  of  this  company  until  the  de- 
fendant spoke  of  it  .  .  .  Dr.  Galbraith  advised  me  to  pur- 
chase stock  in  this  company  saying  that  he  believed  it  to  be 
a  first-class  investment.  ...  He  telegraphed  me  ...  to  buy 
all  the  Oreene  Gold  and  Silver — I  told  him  that  if  I  bought 
stock  I  would  have  to  borrow  some  money  to  buy  it,  and  he 
said  very  well,  he  would  advise  me  to  do  it,  and  furthermore, 
that  he  would  agree  that  after  a  year,  if  I  was  not  satisfied 
with  the  stock,  he  would  take  it  off  my  hands  at  exactly  what 
I  paid  for  it.''  In  effect,  the  contract  was  that  plaintiff  was 
to  purchase  the  stock  as  an  investment,  upon  defendant's  rep- 
resentations, and  if  after  a  year  had  elapsed  plaintiff  was  not 
satisfied  with  the  investment,  defendant  would  take  the  stock 
off  his  hands  at  the  price  paid.  In  other  words,  plaintiff  had 
no  cause  of  action  against  defendant  until  he  awaited  the 
passage  of  the  year  and  then  notified  defendant  that  he  de- 
sired to  seU.    Plaintiff  did  not  prejudice  his  right  of  action 
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hj  renewing  his  demand  and  notifying  defendant  that  he  de- 
sired to  sell  the  stock  after  being  told  by  defendant,  before 
the  year  expired,  that  he  could  not — ^would  not  be  in  a  posi- 
tion to  take  the  stock  at  the  exact  expiration  of  the  year. 
The  renewal  of  the  notice  and  demand  was  not  an  offer  of 
performance  after  a  specified  time  fixed  therefor,  within  the 
meaning  of  section  1490  of  the  Civil  Code,  but  a  further  no- 
tice and  demand,  after  defendant  was  in  default,  upon  which 
to  predicate  his  action.  The  defendant  was  not  in  default 
until  plaintiff  notified  him  of  his  desire  to  sell  after  the  year 
expired.  This  he  might  do  within  a  reaaonable  time  there- 
after.    (Civ.  Code,  sec.  1491.) 

While  tiie  trial  court  at  one  time,  upon  the  objection  of  de- 
fendant, and  the  theory  that  the  letter  embodied  the  contract, 
somewhat  curtailed  the  introduction  of  evidence  by  plaintiff 
as  to  the  representations  made  by  defendant  to  induce  plain- 
tiff to  purchase  the  stock,  nevertheless,  there  is  abundant  evi- 
dence to  sustain  the  findings  of  the  court  that  representations 
were  made  by  defendant  for  the  purpose  of  inducing  plain- 
tiff to  buy  the  stock,  and,  also,  that  the  plaintiff  relied  upon 
the  promise  and  agreement  of  defendant  and  was  induced 
thereby  to  xmrchase  the  stock.  There  is  no  contention  that 
appellant  was  in  any  way  misled  or  surprised  by  this  ruling 
of  the  courty  and  no  prejudice  to  him  therefrom  can  be  pre- 
sumed. 

Judgment  and  order  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  8,  1910,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  July  7, 1910. 
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A,  M.  SHBAKLEY,  Appellant,  v.  T.  A.  NELSON,  Respond- 
ent. 

JuDOiooTT — ^Dismissal  of  Appeal. — ^An  appeal  from  a  judgment  taken 
more  than  two  jears  after  its  entry  cannot  be  eonsidered,  and  most 
be  dismiBsed. 

Id. — Qbdbb  Dbntino  Nxw  Trial — Bxvnw  upon  Appeal. — Upon  an  ap- 
peal from  an  order  denying  a  new  trial,  neither  the  sufficiency  of 
the  pleadings  nor  of  the  findings  to  support  the  judgment  can  be 
reviewed  upon  appeaL 

Id. — Support  op  Findings — Conplictino  Evidence — Cbbdibilitt  op 
Witnesses. — Held,  that  the  findings  were  sufficiently  supported  by 
the  evidence,  though  conflicting,  and  that  the  credibility  of  the  wit- 
nesses was  for  the  determination  of  the  trial  court. 

Id. — ^Action  poe  Sale  op  Stock — Befosmation  op  Agreement  to 
Show  Sale — Support  op  Findings. — Held,  that  the  nature  of  the 
contract  sued  upon  was  for  the  sale  of  stock;  that  the  contract  was 
properly  reformed  to  show  a  sale;  that  the  charge  conformed  to 
evidence  of  what  the  parties  meant  by  the  contract;  and  that  the 
findings  of  a  sale  are  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL  0. 
W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  McDonald,  H.  E.  Monroe,  and  A.  H.  Carpenter,  for 
Appellant 

Clary  &  Louttit,  and  Thomas  H.  Louttit,  for  Respondent. 

CHIPMAN,  P.  J. — ^The  complaint  sets  forth  a  written  con- 
tract, relating  to  the  transfer  of  certain  shares  of  the  capital 
stock  of  the  Hercules  Manufacturing  Company,  a  corpora- 
tion, by  plaintiff  to  defendant,  the  plaintiflE  claiming  that  the 
shares  were  merely  a  pledge  to  secure  the  pa3Tnent  of  money 
advanced  by  defendant  to  pay  certain  assessments  on  said 
shares,  the  defendant  claiming  in  his  answer  that  the  inten- 
tion of  the  contract  was  to  effect  a  sale,  and  praying  its  ref- 
ormation so  that  it  would  correctly  express  such  intention. 
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The  court  found  the  facts  to  be  in  accordance  with  deFend- 
ant'a  contention  and  rendered  judgment  against  plaintiff. 
Judgment  was  made  and  entered  March  23,  1907,  and  plain- 
tiff appealed  therefrom  on  April  6, 1909,  more  than  two  years 
after  the  entry  thereof. 

The  appeal  from  the  judgment  cannot  be  considered,  and 
may  be  dismissed.  ^Brotunlee  v.  Bainer,  147  CaL  641,  [82 
Pac.  324].) 

On  the  appeal  from  the  order  denying  plaintiff's  motion 
for  a  new  trial,  neither  the  sufficiency  of  the  pleadings  nor 
the  findings  in  support  of  the  judgment  can  be  considered. 
{Kaiser  v.  Dalto,  140  Cal.  167,  [73  Pac  828] ;  HolmeM  v. 
Warren,  143  Cal.  457,  [78  Pac.  954].) 

No  errors  of  law  are  pointed  out  in  appellant's  brief,  and 
there  remains  only  the  inquiry,  Did  the  evidence  support  the 
findings  f 

The  transaction,  as  found  by  the  court,  bri^y  stated,  was 
as  follows:  On  April  8,  1903,  plaintiff  was  the  owner  of 
14,090  shares  of  the  capital  stock  of  the  Hercules  Manufac- 
turing Company,  and,  on  that  day,  plaintiff  sold  and  trans^ 
f erred  the  same  to  defendant  for  the  consideration  of  $1,500; 
that  on  said  day  plaintiff  and  defendant  entered  into  a  writ- 
ten agreement,  the  intention  of  which,  through  mutual  mis- 
take, was  not  truly  expressed;  ''that  it  was  the  intention  of 
said  plaintiff  and  said  defendant  to  enter  into  an  agreement 
of  sale  of  said  14,090  shares  of  the  capital  stock  of  the  Her- 
cules Manufacturing  Company,  a  corporation,  and  it  was  the 
intention  of  said  plaintiff  and  said  defendant  to  enter  into 
an  agreement  under  the  terms  of  which  defendant  as  an  addi- 
tional consideration  to  him  moving  from  said  plaintiff  for  the 
transfer  and  sale  by  plaintiff  to  defendant  of  said  14,090 
shares  of  said  stock,  was  to  pay  for  said  plaintiff  to  said  Her- 
cules Manufacturing  Company,  a  corporation,  in  addition  to 
said  sum  of  Fifteen  Hundred  Dollars,  on  account  of  any  sub- 
sequent assessment  that  might  be  levied  against  the  stock  of 
said  plaintiff,  the  sum  of  One  Thousand  Dollars." 

The  agreement  was  reformed  to  express  what  the  evidence 
tended  to  show  was  the  intention  of  the  parties.  In  the  writ- 
ten contract  the  words  **and  sell"  were  inserted  by  the  court 
after  the  word  "transfer."  After  the  provision,  **and  the 
laid  T,  A.  Nelson  will  pay  such  assessments  as  the  stock  of 
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said  A.  M.  Sheakley  may  be  charged  with,  provided  that  the 
total  sum  so  paid  shall  not  exceed  $2,500,''  there  was  added 
by  the  court,  "including  the  sum  of  $1,500  agreed  to  be  ad- 
vanced for  the  payment  of  the  assessment  already  advanced." 
These  changes  conformed  to  the  evidence  which  was  explana- 
tory of  what  the  parties  meant  by  the  language  used  in  the 
contract,  when  first  written,  rather  than  as  introducing 
any  new  feature.  It  was  further  found  that  said  shares  were 
not  intended  as  security  for  the  repayment  by  plaintifiF  to  de- 
fendant of  the  sum  of  $1,500,  or  any  other  sum,  as  alleged 
in  the  complaint,  and  that  defendant  did  not  loan  to  plain- 
tiff nor  did  plaintitf  borrow  from  defendant  said  sum  or  any 
other  sum. 

The  evidence  is  in  sharp  conJSict,  but  there  is  sufficient  to 
support  the  findings.  Our  attention  is  called  to  certain 
phases  of  the  transaction  as  disclosed  by  the  testimony  of  the 
witnesses  and  the  records  of  the  corporation,  from  which  it 
is  contended  by  appellant  that  the  findings  of  fact  should 
have  been  favorable  to  his  contention.  But  these  matters  rest 
chiefly  upon  the  details  of  the  transaction  and  subsequent 
happenings  between  the  parties,  and  their  mutual  relation  to 
the  corporation,  as  given  by  witnesses  whose  credibility  was 
a  matter  to  be  determined  exclusively  by  the  trial  judge. 
Appellant  points  out  no  fact  or  circumstance,  upon  which  the 
findi2)gs  support  respondent's  view  of  the  transaction,  which 
can  be  said  to  be  inherently  or  at  all  improbable  or  unreliable, 
or  which  would  justify  an  appellate  tribunal  in  reaching  a 
conclusion  from  the  facts  different  from  that  arrived  at  by  the 
learned  trial  judge. 

In  a  word,  the  evidence  showed  that  plaintiff  was  owner  of 
37,544  shares  of  the  corporation ;  an  assessment  had  been  made 
which  called  for  a  payment  by  plaintiff  of  $1,500  on  plain- 
tiff's shares;  he  found  himself  unable  to  meet  the  assessment 
and  applied  to  defendant  for  relief ;  defendant  agreed  to  pur- 
chase 14,090  of  plaintiff's  shares  and  pay  this  assessment;  the 
shares  were  accordingly  transferred  to  defendant;  after  this 
agreement  was  made  plaintiff  became  fearful  that  another 
assessment  would  be  made,  and  defendant  agreed  to  meet 
plaintiff's  part  of  it  not  to  exceed  $1,000  additional  to  the 
$1,500  already  agreed  to  be  paid  by  him.    It  appeared  that 
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defendant  was  secretary  of  the  company  and  was  familiar 
with  its  affairs,  and  did  not  believe  that  another  assessment 
would  be  made,  but  was  willing,  to  allay  plaintiff's  fears,  to 
take  the  chance.  The  explanation  made  by  defendant  and 
his  account  of  the  transaction,  which  was  very  fully  given, 
was  accepted  by  the  court,  and  we  find  nothing  in  the  record 
to  discredit  the  defendant's  narrative  of  the  facts  thus 
accepted. 

The  appeal  from  the  judgment  is  dismissed  and  the  order 
denying  new  trial  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  7,  1910. 


[Civ.  No.  639.    Third  Appellate  Difltrict.— May  9,  1910.] 

RECLAMATION  DISTRICT  NO.  765,  Respondent,  v.  ANNA 

McPHEB,  Appellant. 

Reclamation  District — Bb  Jure  Corporation  not  Shown — ^Insuf- 
ficient Publication. — Where  the  aflSdavit  of  publication  of  a  peti- 
tion for  the  formation  of  a  reclamation  district  shows  that  the 
publication  of  notice  of  the  hearing  was  insafScient  to  justify  the 
hearing  of  the  petition,  it  is  insufficient  to  show  a  reclamation  dis- 
trict de  jure. 

Id. — Foreclosure  of  Assessment  Lien — De  Facto  Corporation — 
Validitt  not  Collaterally  Assailable. — In  an  action  bj  a  recla- 
mation district  to  foreclose  the  lien  of  an  assessment,  where  the  dis- 
trict de  facto  is  established,  its  existence  cannot  be  collaterally  as- 
sailed. 

Id. — Nature  of  Corporation  De  Facto. — ^A  corporation  de  facto  exists 
where  a  number  of  persons  have  organized  and  acted  as  such  cor- 
poration, have  conducted  their  affairs  to  some  extent  through  the 
officers  usually  employed  by  corporations,  and  have  assumed  the 
appearance  of  a  legal  corporate  body. 

Id. — Evidence  Received  Without  Objection. — HJo  objection  having 
been  made  to  evidence  tending  to  prove  a  de  facto  corporation,  upon 
the  ground  that  it  was  not  within  the  issuesi  it  may  be  considered 
vnder  the  averments  denied. 
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Id. — Lapse  of  Time  Immaterial. — It  is  not  necessary  that  some  par- 
tienlar  period  of  time  should  elapse  in  order  to  show  the  de  facto 
existence  of  a  corporation.  Such  existence  depends  rather  upon 
what  has  been  done  under  and  by  virtue  of  the  organization  than 
upon  the  length  of  time  that  may  elapse  after  its  inception. 

Id. — ^De  Facto  Organization  Based  on  Distinct  Grounds. — De  facto 
organizations  are  upheld  on  distinct  grounds  from  those  on  which  a 
4e  jure  organization  rests. 

Id. — Right  of  Db  Facto  Corporation  to  Exist — Bight  Determinable 
Only  in  Quo  Warranto. — Where  the  right  of  tk  de  facto  corpora- 
tion to  exist  is  shown,  its  right  to  exist  can  be  determined  oiily  upon 
quo  warranto  proceedings. 

Id. — ^PowEB  OF  Corporation  Db  Facto. — A  corporation  de  facto  may 
legally  do  and  perform  every  act  and  thing  which  the  same  entity 
could  do  or  perform  were  it  %  de  jure  corporation.  As  to  all  the 
world  except  the  permanent  authority  under  which  it  acts  and  from 
which  it  receives  its  charter,  it  occupies  the  same  position  as  though 
in  all  respects  valid,  and  even  against  the  state,  except  in  proceed- 
ings to  arrest  its  usurpation  of  power,  its  acts  are  to  be  treated  as 
efficacious. 

Id. — Beclamation  Districts  De  Facto— Validity  of  Assessment. — 
Beclamation  districts,  authorized  under  the  Wright  act,  are  public 
corporations,  whether  de  jure  or  de  facto.  That  is  a  matter  which 
cannot  be  inquired  into  collaterally;  and  the  validity  of  the  lien 
of  an  assessment  thereof  in  no  way  rests  upon  the  de  jure  char- 
acter of  the  reclamation  district. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tolo 
County.    K.  S.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hudson  Oranty  for  Appellant. 

A.  L.  Shinn,  and  Arthur  Huston,  for  Respondent. 

CHIPMAN,  P.  J. — The  judgment  in  this  case  was  reversecJ 
after  a  careful  and  somewhat  extended  discussion  of  the 
points  involved,  by  Justice  Burnett  (10  Cal.  App.  Dec.  45). 
Upon  the  petition  of  plaintiff  a  rehearing  was  ordered  and  the 
cause  is  again  before  us  for  consideration. 

In  our  former  opinion  we  held  that  the  board  of  supervisors 
was  without  jtirisdiction  to  create  the  district,  for  the  reason 
that  there  was  a  failure  to  publish  the  petition  for  its  organ- 
ization  fbr  the  statutory   period;   and,   further,   that  the 
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validity  of  the  organization  could  be  attacked  in  this  action. 
Since  the  opinion  was  filed  the  decision  of  the  supreme  court 
in  Keech  v.  Joplin,  157  Cal.  1,  [106  Pac.  222],  has  been  called 
to  our  attention,  which,  it  is  claimed,  holds  that  the  organiza- 
tion of  the  district  can  only  be  questioned  by  guo  warranto. 
Upon  this  point,  as  well  as  upon  the  sufSciency  of  the  publica- 
tion of  the  petition,  the  rehearing  was  particularly  urged. 

The  action  is  to  foreclose  the  lien  of  an  assessment  levied  by 
the  complaining  district  upon  the  lands  of  the  defendant, 
Anna  McPhee. 

1.  If  the  case  were  to  turn  wholly  upon  the  sufficiency  of 
the  publication  of  the  petition  and  notice  of  hearing  thereof, 
as  required  by  section  3447  of  the  Political  Code,  we  should 
Btill  incline  to  adhere  to  our  former  opinion.  The  statute 
reads:  ^'The  petition  must  be  verified  by  the  af&davit  of  one 
of  the  petitioners  and  must  be  published  for  four  weeks  next 
preceding  the  hearing  thereof  in  some  newspaper  published 
in  the  county  in  which  the  lands  are  situated  .  .  .  and  an 
affidavit  of  publication  must  be  filed  with  such  petition." 

Plaintiff,  at  the  trial,  introduced  the  proof  of  publication 
which  was  admitted  over  defendant's  objection  as  insufficient 
to  show  compliance  with  the  statute.  No  other  proof  was 
offered  on  that  question.  The  hearing,  as  fixed  by  the  notice 
published  with  the  petition,  was  set  down  for  April  4,  1905, 
at  10  o'clock  A.  M.,  as  the  time  also  for  hearing  the  petition 
and  the  order  purporting  to  form  the  reclamation  district, 
was  made  and  entered  on  that  day.  The  affidavit  of  publica- 
tion showed  the  following:  "That  the  Notice  of  Petition,  a 
true  and  correct  copy  of  which  is  hereto  annexed  .  .  •  has 
been  printed  and  published  four  weeks  in  said  newspaper, 
commencing  on  March  11,  1905,  and  ending  on  April  3,  1905, 
both  days  inclusive,  and  in  the  regular  and  entire  issue 
thereof,  as  follows."  Then  follow  the  days  in  March  and 
April  on  which  the  notice  was  published,  conunencing  March 
11th  and  ending  April  3d.  Did  this  satisfy  the  statute  which 
required  the  petition  to  be  "published  for  four  weeks  next 
preceding  the  hearing  thereof"!  "A  week  consists  of  seven 
consecutive  days."  (Pol.  Code,  sec.  3258.)  The  code  rule 
of  computation  (Code  Civ.  Proc,  sec.  12)  excludes  March  11th 
and  includes  all  of  April  3d,  which  would  make  the  earliest 
day  for  the  hearing  April  8th,  if  the  publication  must  con- 
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tinue  for  four  weeks  next  preceding  the  hearing.  That  due 
publication  of  the  petition  and  notice  of  the  hearing  is  juris- 
dictional cannot  be  doubted.  (WilUams  v.  Sacramento  Co,^ 
58  Cal.  239 ;  In  Matter  of  Central  Irr.  Dist,,  117  Cal.  390, 
[49  Pac.  354].)  In  Williams  v.  Board  of  Supervisors,  58 
CaL  237,  which  was  a  case  similar  to  the  one  here,  the  day 
fixed  for  the  hearing  was  June  17th,  and  the  publication  was 
made  May  20th,  27th,  June  4th  and  12th,  but  was  held  in- 
sufficient. The  court  said:  ^'It  is  obvious  that  the  petition 
could  not  be  published  for  four  weeks  next  preceding  its 
hearing,  unless  it  was  published  for  four  consecutive  weeks. 
And  inasmuch  as  the  petition  could  not  be  published  ai  least 
once  a  week  for  that  period,  and  since  the  statute  defines  a 
week  to  be  seven  consecutive  days,  it  necessarily  results  that 
it  could  not  be  published  for  four  weeks  next  preceding  its 
hearing  unless  it  was  published  at  least  once  every  seven  days 
for  the  period  of  four  weeks  next  preceding  the  hearing.'' 
(See,  also.  Savings  dk  L.  Soc.  v.  Thompson,  32  Cal.  347;  Misch 
V.  Mayhew,  51  Cal.  514;  Hagenm^er  v.  Mendocino  Co.,  82 
Cal.  214,  [23  Pac.  14] ;  Derby  v.  City  of  Modesto,  104  Cal. 
515,  [38  Pac.  900].)  In  Sherwood  v.  WaUin,  154  Cal.  735, 
[99  Pac.  191],  the  statute  required  the  publication  to  be  "at 
least  two  weeks  before  such  action  in  some  newspaper,''  etc. 
The  meeting  was  set  for  March  4th.  The  publication  of 
notice  was  made  on  February  10th  and  February  17th,  one 
insertion  on  each  date,  in  a  daily  newspaper,  which  was  held 
sufficient,  for  the  court  said:  "It  may  be  assumed  [thus  im- 
plying] that  the  language  of  the  statute  is  such  as  to  require  a 
publication  once  a  week  for  two  weeks  before  the  day  noticed 
for  the  meeting,"  and  this  was  done. 

2.  Could  the  validity  of  the  corporation  be  attacked  in  this 
proceeding  f 

The  position  of  respondent  is  that  section  803  of  the  Code 
of  Civil  Procedure  has  prescribed  a  remedy  for  usurpation 
of  corporate  functions  by  quo  warranto,  and  that  "such 
remedy  is  exclusive  of  all  other  remedies,  except  in  those 
special  cases  where  another  remedy  is  also  given  by  statute, 
such  as  election  contests." 

Our  attention  is  also  called  to  section  358  of  the  Civil  Code, 
which  provides  as  follows:  "The  due  incorporation  of  any 
eompany  claiming  in  good  faith  to  be  a  corporation  under  this 
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part,  and  doing  bnsiness  as  such,  or  its  right  to  exercise  cor> 
porate  powers,  shall  not  be  inquired  into  collaterally  in  any 
private  suit  to  which  such  de  facto  corporation  may  be  a 
party;  but  such  inquiry  may  be  had  at  the  suit  of  the  state 
on  information  of  the  attorney  general. "  As  to  this  latter 
point  it  might  be  answered  that  the  plaintiff  is  not  claiming 
to  be  a  corporation  "under  this  part,"  i.  e.,  part  IV  of  the 
Civil  Code.  But  whether  applicable  or  not,  we  are  still  con- 
fronted with  the  claim  made  that  a  de  facto  corporation  was 
shown,  and  that  the  existence  of  such  a  corporation  cannot 
be  collaterally  questioned,  where  it  is  in  good  faith  exercising 
the  functions  of  a  corporation.  Apart  from  section  358  of 
the  Civil  Code,  we  understand  that  the  rule  contended  for 
by  respondent  is  the  same  where  either  a  de  jure  or  a  de 
facto  corporation  is  shown.  Here  "due  incorporation"  was 
averred  in  the  complaint  and  denied  in  the  answer.  In  our 
former  opinion  it  was  held  that  the  "due"  incorporation, 
i.  e.,  a  de  jure  corporation,  was  not  shown,  and  that  as  there 
was  no  evidence  introduced  specifically  addressed  to  the 
establishment  of  a  de  facto  corporation,  there  was  a  failure 
of  proof  of  any  corporation.  It  did  appear,  however,  that  a 
petition  for  the  formation  of  the  district  was  signed  and 
notice  of  its  hearing  given,  though  insuf&cient  as  to  time  of 
publication ;  at  the  appointed  time  it  was  heard,  and  upon  the 
hearing  the  board  of  supervisors  made  and  entered  its  order 
purporting  to  form  the  said  reclamation  district,"  and 
ordered  that  the  said  petition  and  application  hereto  [i.  e., 
to  the  order]  attached  be,  and  the  same  is  hereby  approved." 
The  record  further  shows:  "Thereupon  the  plaintiff  offered 
in  evidence  (over  objection  of  defendant  to  the  jurisdiction 
of  the  board  of  supervisors)  the  papers  filed  in  the  Matter  of 
said  Reclamation  District,  showing  the  appointment  of 
trustees,  and  other  proceedings,  regular  in  form,  terminating 
with  the  assessment  list,  which  showed  an  assessment  of 
$1,709.90  against  the  lands  above  described  as  tracts  5  and 
6."  In  Martin  v.  Deetz,  102  Cal.  55,  65,  [41  Am.  St.  Rep. 
151,  36  Pac.  368,  371],  the  court  said:  "An  averment  of  the 
existence  of  a  de  facto  corporation  is  as  issuable  as  an  aver- 
ment of  the  existence  of  a  corporation  de  jure;  and  its 
existence  does  not  consist  in  the  mere  assertion  of  its  existence 
in  a   pleading.    [What  is  a  corporation  de  facto  t    It  exists 
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where  a  number  of  persons  have  organized  and  acted  as  a 
corporation;  have  conducted  their  affairs  to  some  extent,  at 
least,  by  the  methods  and  through  the  ofScers  usually  em« 
ployed  by  corporations ;  and  have  assumed  the  appearance,  at 
least,  of  the  counterfeit  presentment  of  a  legid  corporate 
body.''  In  the  case  here  no  claim  is  made  that  the  proceed- 
ings were  not  taken  in  good  faith ;  no  objection  was  made  to 
the  evidence  showing  what  the  corporation  had  done  in  pur- 
suance of  the  purposes  of  its  organization,  except  that  the 
proof  of  publication  of  notice  was  insufBdent.  The  answer 
denied  that  the  district  ''was  or  is  duly  or  at  all,  organized 
as  a  reclamation  district;  deny  that  it  constitutes  a  public 
corporation,  or  public  agency,  under,  pursuant  to,  or  in  accord- 
ance with,  the  statutes  of  California,  or  any  state;  or  under 
the  by-laws  adopted  by  said  reclamation  district,  or  at  all." 
No  objection  having  been  made  to  evidence  tending  to  prove 
a  de  facto  corporation  upon  the  ground  that  it  was  not  within 
the  issues,  we  may  consider  it  under  the  averments  and 
denials.  It  is  not  necessary  that  some  particular  period  of 
time  should  elapse  in  order  to  show  a  de  facto  existence. 
Such  existence  depends  rather  upon  what  has  been  done  under 
and  by  virtue  of  the  organization  than  upon  the  length 
of  time  which  may  elapse  after  its  inception.  The  definition 
of  a  (26  facto  corporation,  given  in  Martin  v.  Deetz,  102  Cal. 
55,  [41  Am.  St.  Bep.  151,  36  Pac.  368],  would  seem  to  have 
been  met  in  the  present  case.  We  have  then  the  question: 
"Can  the  validity  of  a  de  facto  reclamation  district  be  at- 
tacked collaterally  f  In  answering  this  question  the  fact  that 
the  petition  was  not  published  as  required  by  law  seems  to 
me  to  be  a  negligible  quantity.  That  infirmity  goes  to  the 
de  jure  organization  and  does  not  preclude  the  idea  of  an 
existence  de  facto.  De  facto  organizations  are  upheld  upon 
grounds  distinct  from  those  upon  which  a  de  jure  organization 
rests.  It  was  held  in  Martin  v.  Deetz,  102  Cal.  55,  [41  Am. 
St  Bep.  151,  36  Pac.  368],  that  where  it  appeared  that  the 
corporation  has  no  de  facto  existence,  its  right  to  exist  may 
be  attacked  collaterally  in  a  private  action.  But  where  dA 
facto  existence  is  shown,  we  understand  the  rule  as  enunciated 
in  that  case  to  be  otherwise,  and  its  right  to  exist  can  be 
determined  only  upon  quo  warranto  proceedings.  It  has 
been  so  held  in  several  cases  as  to  private  corporations  under 
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section  358  of  the  Civil  Code.  {Martin  v.  Deetz,  102  Cal.  55, 
[41  Am.  St.  Bep.  151,  36  Pac.  368] ;  Lakeside  Ditch  Co.  v. 
Crane,  80  Cal.  181,  [22  Pac  76] ;  First  Baptist  Church  v. 
Branham,  90  Cal.  22,  [27  Pac.  60] ;  People  v.  Dole,  122  CaL 
486,  [68  Am.  St.  Bep.  50,  55  Pac.  581] .)  In  People  v.  La  Rue, 
67  Cal.  526,  530,  [8  Pac.  84,  87],  which  was  the  case  of  a 
swamp  land  district,  the  court  said:  ^'A  corporation  de  facto 
may  legally  do  and  perform  every  act  and  thing  which  the 
same  entity  could  do  or  perform  were  it  a  de  jure  corpora- 
tion. As  to  all  the  world  except  the  paramount  authority 
under  which  it  acts  and  from  which  it  receives  its  charter, 
it  occupies  the  same  position  as  though  in  all  respects  valid, 
and  even  as  against  the  state,  except  in  direct  proceedings  to 
arrest  its  usurpation  of  power,  it  is  submitted  its  acts  are  to 
be  treated  as  efficacious.''  Quint  v.  Hoffman,  103  Cal.  506, 
[37  Pac.  514,  777],  was  an  action  to  enjoin  the  sale  of  lands 
for  assessments  levied  under  an  irrigation  district  organiza- 
tion. Said  the  court:  ^'An  irrigation  district  of  this  char- 
acter is  a  public  corporation,  formed  under  a  general  law, 
and  its  object  is  the  promotion  of  the  general  welfare. 
{People  V.  Seltna  Irr.  Dist.,  98  Cal.  206,  [32  Pac.  1047],  ami 
cases  there  cited.)  Corporations  organized  under  the  act  of 
the  legislature,  properly  known  as  the  Wright  act,  being 
public  corporations,  it  is  immaterial  whether  they  be  corpora- 
tions de  jure  or  de  facto.  That  is  a  matter  which  cannot  be 
inquired  into  upon  collateral  attack;  and  in  a  case  like  the 
present,  where  the  validity  of  an  assessment  levied  by  such 
a  corporation  is  the  subject  of  litigation,  the  validity  of  such 
assessment  does  in  no  way  rest  upon  the  fact  of  the  de  jure 
character  of  the  corporation.  This  principle  must  be  con- 
sidered settled  law  in  this  state.  {Dean  v.  Davis,  51  Cal.  411  ; 
Reclamation  Dist.  v.  Gray,  95  Cal.  601,  [30  Pac.  779] ;  Swamp 
Land  Dist.  No.  150  v.  Silver,  98  Cal.  53,  [32  Pac.  866]." 
See  People  v.  Unda  Vista  Irr.  Dist.,  128  Cal.  477,  484,  [61 
Pac.  86].)  The  principle  laid  down  in  Quint  v.  Hoffman, 
103  Cal.  506,  [37  Pac.  514,  777],  and  Reclamation  Dist.  v. 
Turner,  104  Cal.  335,  [37  Pac.  1038],  was  approved  in  Keech 
V.  Joplin,  157  CaL  1,  [106  Pac.  222].  Said  the  court:  **The 
evidence  abundantly  shows  that  the  district  has  been  organ- 
ized, and  that  it  has  been  acting  as  a  district.  In  other  words, 
that  is  a  d6  facto  district    It  is  a  public  corporation  of  a 
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similar  eharacter  to  irrigation  districts  and  reclamation 
tricts.  The  law  is  well  settled  that  the  validity  of  the  organi- 
zation of  sneh  a  district  cannot  be  questioned  by  private 
individuals,  but  only  in  a  proceeding  in  qtio  warranto  at  the 
suit  of  the  state/' 

At  the  former  hearing  the  stress  of  the  argument  was 
placed  upon  the  question  whether  a  de  jure  district  had  heeai 
created,  and  our  decision  rested  mainly  upon  the  right  of 
defendant  to  call  in  question  its  validity  where  it  clearly 
appeared,  upon  plaintiff's  own  showing,  that  the  supervisors 
were  without  jurisdiction.  It  was  assumed  that  plaintiff  had 
not  shown  de  facto  existence.  Inasmuch,  however,  as  this 
fact  now  appears  to  us  to  have  been  established,  we  think  that 
the  decisions  of  our  supreme  court  compel  a  conclusion  favor- 
able to  plaintiff's  contention. 

The  judgment  is  afiOrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  8, 1910. 

Beatty,  C.  J.,  Angellotti,  J.,  and  Sloss,  J.,  dissented  from 
the  order  denying  a  rehearing  in  the  supreme  court. 


[ClY.  No.  709.    Third  Appellate  District.— Maj  12,  1010.] 

A.  SWANSON,  AppeUant,  v.  JOHN  WILSBN,  ANDREW 
FOEB,  CHRIS  NILSON,  NELS  NEWMAN,  and  C. 
HAINER,  Partners  Under  the  Firm  Name  of  JOHN 
WILSEN  &  CO.,  Respondents. 

iNJUNonoM — ^DispimED    I>sMAMi>— Pathxnt   mro    Ck>TmT — OoNraA^cr 

BKFWEEN    PAKTNKas — MSRX   MONKT    ALLOWANOI — JUXISDICTION    OF 

Appeau — When  the  action  was  brought  to  enjoin  a  construction 
eompanj  from  paying  a  residue  to  partners  defendants,  who  had 
completed  a  eontiaet  to  prepare  a  section  for  a  railroad,  and  the 
equitable  element  was  eliminated  by  the  payment  of  the  money  into 
eoort^  and  the  plaintiff  is  an  assignee  of  a  partner  who  had  re- 
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fused  to  complete  the  contract,  and  had  quit  work,  and  the  eaw 
did  not  involTe  a  settlement  of  the  partnership  businesSi  but  a  mere 
monej  demand  bj  such  assignee,  as  to  the  amount  due  his  assignor 
for  work  done,  under  a  contract  between  the  partners,  and  the  only 
judgment  rendered  for  plaintiff  was  for  the  value  of  the  work  and 
labor  done  by  his  assignor^  this  court  has  jurisdiction  of  an  appeal 
therefronu 

IlK — AOBESICKNT  OF  PABTNKBS  AS  TO  WAOES  fOB  QUFTTKRa — SUPPOBT  OF 

Finding. — ^Where  the  evidence  showed  an  original  agreement  of 
seven  partners  to  complete  the  section  and  share  the  profits  equallj, 
but  also  showed  that  afterward,  when  one  of  the  partners  quit  the 
work  and  refused  to  do  more,  thej  settled  with  him  on  a  basis  of 
wages  at  three  dollars  per  daj,  less  expenses  advanced,  and  it  was 
then  agreed  between  all  of  the  remaining  partners,  including  plain- 
tiff's assignor,  that  if  anj  other  one  should  quit  the  work  before 
it  was  done  he  should  receive  the  same  per  diem,  less  expenses,  the 
court  properly  found,  upon  sufficient  evidence,  that  the  recovery  of 
the  plaintiff,  as  assignee  of  a  quitter  of  the  work  before  it  was 
done,  was  limited  to  the  same  per  diem,  less  such  expenses. 

Id. — Agreement  not  Bequired  to  be  in  Whiting— Eyidxncb. — ^The 
understanding  between  the  partners  as  to  how  quitters  should  be 
paid  was  not  required  to  be  in  writing,  and  could  be  determined 
upon  at  any  time.  Evidence  as  to  how  the  first  quitter  was  settled 
with  was  admissible  as  tending  to  corroborate  the  agreement  then 
made  between  all  the  remaining  partners  that  the  rule  adopted  in 
his  case  was  to  govern  if  others  should  quit  the  work. 

Id. — ^Agreement  as  to  Quitters  not  Inequitable — ^Proper  Sharers 
IN  Profits. — The  agreement  as  to  quitters  found  by  the  court  was 
not  unreasonable  or  inequitable.  On  the  contrary,  it  was  but  just 
that  the  five  partners  who  stood  by  the  contract  to  construct  the 
section  to  its  completion,  and  took  the  risks  of  loss  in  the  business, 
should  alone  share  in  whatever  profits  might  result  from  their 
fidelity  to  their  obligations. 

Id. — Ck)DE  Section  Inappugabib. — Section  2403  of  the  Civil  Gode,  pro- 
viding that,  "In  the  absence  of  any  agreement  on  the  subject,  the 
shares  of  partners  in  the  profit  and  loss  of  the  business  are  equal," 
is  only  intended  to  reach  cases  in  the  absence  of  any  agreement  be- 
tween the  partners  relating  to  the  shares  of  partners,  and  doea  not 
apply  to  an  equitable  agreement  between  the  partners  as  to  the 
share  of  quitters  in  a  work  undertaken  by  the  partnership. 

Id. — ^Appeal — ^Review  of  Evidence — Confuct. — ^Where  the  evidence  is 
conflicting,  the  findings  of  th0  trial  court  will  not  be  disturbed  upon 
appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County,  and  from  an  order  denying  a  new  triaL  John  C. 
Gray,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
H.  D.  Gregory,  for  Appellant. 
George  Foster  Jones,  for  Respondents. 

CHIPMAN,  P.  J. — The  Utah  Construction  Company  was 
made  a  party  defendant  and  was  sought  to  be  enjoined  from 
paying  over  certain  money  to  the  other  defendants.  The  com- 
pany paid  the  money  into  court  and  was  no  longer  interested 
in  the  suit,  and  as  to  it  the  action  was  treated  as  dismissed. 
The  equitable  element  of  the  case  being  thus  eliminated,  the 
remaining  issues  were  within  the  jurisdiction  of  this  court  to 
which  the  appeal  was  taken.  The  amount  of  money  involved 
and  the  definite  amount  thereof  to  which  plaintiff  laid  claim 
appear  in  the  complaint,  and  these  amounts  are  not  denied 
to  be  correct,  the  issue  presented  by  the  answer  being,  that 
plaintiff  is  entitled  only  to  a  certain  part,  to  wit,  $275.15,  of 
the  som  claimed  by  plaintiff.  Had  the  case  involved  an  ac- 
counting among  the  copartners  and  the  settlement  of  the  co- 
partnership busiaess,  thus  requiring  the  aid  of  the  equitable 
powers  of  the  court,  we  would  have  been  without  jurisdiction 
upon  direct  appeal.     (Const.,  art.  VI,  sec.  4.) 

Plaintiff's  action  is  to  recover  the  sum  of  $1,441.44,  as  as- 
signee of  one  John  Olsen,  as  the  latter 's  share  of  the  earnings 
of  an  alleged  copartnership  consisting  of  defendants,  the  said 
Olsen  and  one  Antone  Carlson — seven  in  all.  These  seven 
men  entered  into  a  written  agreement  describing  themselves 
therein  as  ''a  partnership  doing  business  under  the  firm  name 
of  John  Wilsen  &  Co.,  the  party  of  the  first  part,**  with 
the  Utah  Construction  Company,  party  of  the  second  part, 
bearing  date  December  1,  1907.  By  this  agreement  they — 
first  parties — agreed  to  do  ''all  the  clearing,  grubbing,  grad- 
ing, tunneling,  masonry,  culverts,  ditches,  creek  channels  and 
such  other  work  connected  therewith  and  rendered  necessary 
thereby  as  may  be  required  by  the  engineer  in  charge  of  the 
work,'*  between  certain  indicated  points,  ''on  the  line  of  the 
said  Western  Pacific  Bailroad  in  the  county  of  Plumas";  the 
work  was  to  "be  commenced  at  once  and  shall  be  entirely  com- 
pleted so  as  not  to  delay  track  laying,"  and  "within  the  time 
herein  specified.*'    The  specifications  of  the  work  were  at- 
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tached  to  this  contract  but  do  not  appear  in  the  record.  The 
time  fixed  for  the  completion  of  the  work  does  not  appear  in 
the  contract  but  doubtless  was  stated  in  the  specifications.  It 
appeared  that  defendants  completed  the  work  ^'to  the  satis- 
faction of  the  engineer"  July  6, 1909.  The  amount  then  due 
from  the  construction  company  was  $14,384.48.  By  agree- 
ment of  the  parties  all  but  $2,697.44  was  paid  to  these  work- 
men, and  that  sum  was  by  like  agreement  paid  into  court  sub- 
ject to  its  decision  in  this  case,  of  which  plaintiff  claimed  to 
be  entitled  to  $1,441.44.  The  court  found  that  the  agreement 
referred  to  above  was  entered  into  about  December  1,  but  was 
not  reduced  to  writing  and  signed  until  December  21,  1907; 
that  ^  defendants,  John  Wilsen  &  Company,  entered  into  an 
agreement  among  themselves,  under  and  by  virtue  of  which 
it  was  mutually  agreed,  understood  and  consented  to  by  all 
the  persons  comprising  the  partnership,  that  in  case  any  mem- 
ber of  said  gang  or  association  should  quit  work  during  the 
period  of  such  construction  and  leave  and  abandon  the  same 
prior  to  the  completion  thereof,  that  the  said  party  so  quitting 
and  abandoning  the  work  prior  to  the  completion  of  the  con- 
tract and  leaving  the  gang  or  association  should  receive  no 
profits,  but  only  the  ordinary  going  wages  received  by  men 
employed  in  work  of  like  character  on  said  construction ;  less 
any  amounts  which  had  been  advanced  to  said  party  so  quit- 
ting work,  for  supplies  or  on  account  of  personal  expenses 
during  the  time  he  was  actually  working  with  said  gang  or 
association";  that  ''in  accordance  with  said  agreement  among 
the  said  partners,  the  said  Antone  Carlson,  one  of  said  part- 
ners, performed  work  and  labor  for  sixty-five  da3rs  and  five 
hours  thereon,  and  left  said  gang  or  association,  and  received 
wages  at  the  rate  of  three  dollars  per  day,  less  his  expenses" ; 
that  ''said  John  Olsen,  also  a  member  of  said  partnership, 
worked  231  days  only,  and  on  or  about  the  fifteenth  day  of 
August,  1908,  ceased  to  work,  abandoned  said  contract  and 
did  not  again  return  to  said  work;  that  the  Utah  Construc- 
tion Company  advanced  to  said  John  Olsen  the  sum  of  $417.85 
and  charged  the  same  to  the  copartnership  of  John  Wilsen  & 
Company,  leaving  a  balance  due  the  said  Olsen  of  $275.15"; 
that  "defendant  John  Wilsen  worked  448  days,  Nels  Newman 
471  days,  C.  Heiner  458  days,  Chris  Nelsen  443  days  and 
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Andrew  Foer  362  days/'  all  of  whom  last  named  "worked 
until  the  completion  of  the  contract." 

As  conclusion  of  law  the  court  found  that  plaintiff  was 
entitled  to  receive  $275.15,  and  gave  judgment  accordingly. 
Plaintiff  appeals  from  the  judgment  and  from  the  order  de- 
nying his  motion  for  a  new  triaL 

Plaintiff  states  in  his  brief  that  the  principal  error  com- 
plained of  is  the  finding  as  to  the  agreement  made  subse- 
quently to  the  written  agreement,  i.  e.,  the  finding  relating 
to  the  agreement  among  themselves  as  to  how  the  members  of 
the  association  were  to  be  treated  who  quit  the  work  before 
its  completion.  The  claim  is  that  the  evidence  does  not  sap- 
port  this  finding. 

The  contention  of  appellant  is  that  as  a  partnership  was 
alleged  and  shown  and  no  subsequent  agreement  proven,  his 
rights  must  be  determined  by  section  2403  of  the  Civil  CodOi 
which  reads:  "In  the  absence  of  any  agreement  on  the  sub- 
ject, the  shares  of  partners  in  the  profit  and  loss  of  the  busi- 
ness are  equal.'' 

There  was  evidence  tending  to  show  that  the  seven  men  who 
entered  into  the  engagement  with  the  Utah  Construction  Com- 
pany did  so  upon  an  equal  footing,  each  to  share  equally  the 
profits  resulting  from  the  work  they  undertook  to  do,  nothing 
having  at  the  start  been  said  as  to  how  a  partner  would  share 
or  be  paid  in  case  he  quit  the  job.  This  question  had  no  prac- 
tical importance  at  the  beginning,  as  all  were  supposed  to 
continue  working  to  the  completion  of  their  contract.  Later 
this  question  became  a  practical  one  when  Antone  Carlson 
quit  work  after  having  worked  sixty-five  days  and  there  was 
evidence  that  it  was  then  agreed  among  the  remaining  mem- 
bers, including  plaintiff,  that  should  one  quit  the  work  he 
should  be  paid  three  dollars  per  day  for  his  work,  and  it  was 
the  understanding  that  thenceforward,  when  one  of  the  num- 
ber quit  work  and  did  not  return,  he  should  be  paid  at  the 
same  rate  as  Carlson  was  paid  and  no  more.  Plaintiff's  as- 
signor, Olsen,  quit  when  the  work  was  less  than  half  com- 
pleted, too  sick  to  work.  His  illness  was  of  no  considerable 
duration.  He  was  at  the  camp  several  times  in  apparent  good 
health  after  quitting,  but  he  never  thereafter  resumed  or  of- 
fered to  resume  work.    His  claim  now  is  that  he  should  have 
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shared  in  the  total  earnings  of  the  partnership  in  the  propor- 
tion which  the  number  of  days  he  worked  bore  to  the  whole 
number  of  days'  work  performed  by  all  of  the  members.  The 
learned  trial  judge  gave  him  judgment  for  his  days'  work  at 
three  dollars  per  day,  less  advances  made  to  him.  This,  we 
think,  was  justified  by  the  evidence. 

In  the  agreement  entered  into  with  the  construction  com- 
pany, where  the  laborers  were  described  as  a  partnership 
under  the  name  of  John  Wilsen  &  Co.,  nothing  appeared  as 
to  the  terms  of  the  partnership.  Undoubtedly  it  was  compe- 
tent to  show  what  the  understanding  of  the  members  was  as 
to  how  they  were  to  share  the  profit?,  and  this  understanding 
was  within  their  own  control,  and  it  was  not  necessary  that 
it  should  be  in  writing  and  could  be  determined  at  any  time. 
The  evidence  as  to  how  Carlson  was  paid  was  admitted  as 
tending  to  show  the  agreement  to  have  been  as  claimed  by 
defendants,  and  as  Olsen  was  then  a  member  of  the  associa- 
tion, it  was  admissible  for  that  purpose  and  tended  to  cor- 
roborate the  testimony  of  defendants  that  the  rule  adopted 
in  Carlson's  case  was  made  the  understanding  which  was  tc 
govern  should  others  quit  the  work.  The  section  of  the  code 
relied  upon  by  appellant  does  not  apply,  for  it  is  intended 
to  reach  cases  in  the  absence  of  any  agreement  relating  to 
the  shares  of  partners  in  the  profit  and  loss  of  the  business. 
There  was  nothing  unreasonable  or  inequitable  in  the  agree- 
ment found  by  the  court;  on  the  contrary,  it  was  but  just  to 
those  who  stood  by  their  contract  with  the  construction  com- 
pany to  the  finish,  and  took  the  risks  of  loss  in  the  business 
that  they  alone  should  share  whatever  profits  might  result 
from  their  fidelity  to  their  obligations. 

There  was  much  evidence  that  the  custom  among  these  '^seo- 
tion  gangs,"  as  they  were  called,  was  in  accordance  with  the 
agreement  found  by  the  court,  but  on  plaintiff's  motion  all 
evidence  relating  to  custom  was  stricken  from  the  record  and 
was  not  considered.  The  findings  were  grounded  upon  the 
testimony  of  the  members  of  the  partnership  association,  other 
than  that  of  Olsen,  and  was,  we  think,  as  to  the  rights  of  any 
who  quit  work,  ample  to  support  the  view  taken  by  the  trial 
court. 

Appellant's  brief  is  almost  entirely  devoted  to  a  discussion 
of  the  evidence,  as  to  which  the  most  that  may  be  said  in  his 
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favor  is,  that  it  is  conflicting.    It  would  serve  no  useful  pur- 
pose, and  would  needlessly  prolong  this  opinion  to  undertake 
an  analysis  of  the  testimony  in  the  case. 
The  judgment  and  order  are  a£Srmed* 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Ciy.  No.  809.    Seeond  Appellate  Distr{et.~May  18,  1910.] 

ISIDOB   SALMONSON,   AppeUant,   v.    L.    STEBIFFEE, 

Respondent. 

IMPBOPKB    DXTAUI^  AKD    JtTDOMINT— VACATION — EZCXPTION   TO    SlTRB- 

TIBS  ON  Attachment  Bond  not  an  Appsabanos. — ^Where  no  sum- 
moiiB  was  serred  upon  the  defendant,  the  mere  exception  by  defend- 
ant to  Buretiefl  on  an  attachment  bond  cannot  eonstitnte  an  appear- 
ance in  the  action,  or  authorize  the  entry  of  the  default  of  the 
defendant,  or  of  a  judgment  by  default  against  him,  and  the  court 
properly  yaeated  such  default  and  judgment  by  default,  on  motion 
of  the  defendant,  on  the  ground  that  the  court  neyer  acquired  juris- 
diction of  his  person. 

Id. — Apfba&anoe,  How'  Ck>NSTiTUTED. — Under  section  1014  of  the  Code 
of  Gi^il  Procedure,  "A  defendant  appears  in  an  action  when  he  an- 
swers, demurs  or  gives  the  plaintiff  written  notice  of  his  appear- 
ance, or  when  an  attorney  givea  notice  of  appearance  for  him." 
This  statute  was  intended  to  settle  all  disputes  as  to  what  consti- 
tutes an  appearance.  There  can  be  no  chance  for  argument  about 
equiYocal  acts  not  constituting  either  of  those  enumerated. 

lb. — ^EzcKPTioN  to  SuBxms  Inyoltino  No  AppEAaANCi  in  Codbt. — In 
excepting  to  the  sui&eiency  of  sureties  on  an  attachment  bond,  the 
defendant  is  not  required  to  appear  in  court.  The  notice  of  such 
exception  does  not  contemplate  the  appearance  of  the  sureties  in 
court  for  any  purpose.  It  merely  contemplates  the  duty  of  the 
plaintiff  to  justify,  not  before  the  court,  but  before  the  judge  or 
clerk  thereof,  and  in  case  of  failure  so  to  do,  the  judge  or  clerk 
must  issue  an  order  vacating  the  writ  of  attachment. 

Id. — ^Notuxb  Otbb(  Than  Ezfbbss  Noticb  op  Appbabanob  not  Eppec- 
TIVB  AS  AN  Appbabanob. — The  giving  of  any  mere  notice  other 
than  the  express  notice  of  appearance  provided  for  in  section 
1014  of  the  Code  of  Civil  Procedure  eannot  be  effective  to  con- 
stitute a  notiea  of  appearance. 
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_  _ ■ 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles Counlyy  vacating  a  default  and  a  judgment  by  default 
N.  P.  Conrey,  Judge« 

The  facts  are  stated  in  the  opinion  of  the  court 
Isidore  B.  Dockweiler,  for  Appellant 
Goldberg  &  Meily,  for  Respondent 

SHAW,  J. — ^Plaintiff  appeals  from  an  order  of  court  grant- 
ing defendant's  motion  to  set  aside  his  default  and  vacate  the 
judgment  rendered  thereon  against  him. 

Respondent  assigns  several  grounds  upon  which  he  insists 
the  record  herein  is  not  entitled  to  be  considered  ux>on  this 
appeal  for  any  purpose.  We  deem  it  unnecessary  to  pass 
upon  this  contention,  for  the  reason  that,  accepting  the  record 
at  appellant's  valuation  thereof,  it  discloses  no  error  in  tha 
ruling  of  the  court. 

As  appears  from  the  transcript  the  complaint  was  filed  No- 
vember 9,  1908.  No  summons  was  ever  served  upon  defend- 
ant. On  November  13,  1908,  defendant  caused  to  be  served 
upon  plaintiff's  attorney  a  notice  as  follows:  ^'You  and  each 
of  you  will  please  take  notice  that  the  defendant  herein  hereby 
excepts  to  the  sufficiency  of  the  sureties  upon  the  undertaking 
heretofore  given  by  said  plaintiff  in  said  action  to  secure  an 
attachment  therein,  and  demands  that  said  sureties  justify  as 
required  by  law.  Gtoldberg  &  Meily,  Attorneys  for  Defend- 
ant." On  December  14th,  in  the  absence  of  service  or  filing 
of  any  other  documents  on  behalf  of  defendant,  the  clerk  en- 
tered defendant's  default,  the  ground  assigned  therefor  being 
that  defendant  had  been  regularly  served  with  process  and 
had  failed  to  appear  and  answer  plaintiff's  complaint.  Judg- 
ment followed  upon  the  same  date.  Thereafter,  pursuant  to 
notice  duly  given,  defendant  made  his  motion  to  set  aside  the 
default  and  vacate  the  judgment  upon  the  ground  that  the 
court  never  obtained  jurisdiction  of  the  person  of  the  defend- 
ant.   This  motion  was  granted. 

Appellant  contends  that  excepting  to  the  sufSciency  of  the 
sureties  upon  the  undertaking,  notice  of  which  was  served 
upon  plaintiff,  constituted  a  voluntary  appearance  in  the  ac- 
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tion  on  the  part  of  defendant.    We  cannot  assent  to  this 
proposition. 

Section  1014,  Code  of  Civil  Procedure,  provides:  "A  de- 
fendant appears  in  an  action  when  he  answers,  demurs,  or 
gives  the  plaintiff  written  notice  of  his  appearance  or  when  an 
attorney  gives  notice  of  appearance  for  him."  In  Vrooman 
V.  Li  Po  Tai,  113  Cal.  305,  [45  Pac.  471],  the  court,  through 
Mr.  Justice  Temple,  in  discussing  the  effect  to  be  given  under 
this  provision  to  stipulations  extending  defendant's  time  to 
answer,  says:  ^'But  it  is  contended  by  respondent  that  by  tak* 
ing  and  filing  the  stipulation  extending  the  time  to  answer, 
and  by  accepting  and  acting  upon  the  agreement  to  grant  suc- 
cessive extensions  in  consideration  of  certain  payments  made, 
defendant  appeared  in  the  action.  Section  1014  of  the  Code 
of  Civil  Procedure  defines  what  shall  constitute  an  appear- 
ance. A  defendant  appears  in  an  action  when  he  answers, 
demurs,  or  gives  written  notice  of  his  appearance,  or  when 
an  attorney  gives  notice  of  an  appearance  for  him,  and  he 
can  appear  in  no  other  way.  This  statute  was  intended  to 
settle  all  disputes  upon  the  subject.  There  can  be  no  chance 
for  argument  about  equivocal  acts.  .  .  .  There  was  no  need  of 
a  statute  to  tell  us  that  the  acts  specified  would  constitute 
appearance.  The  occasion  for  a  rule  was  to  dispose  of  ques- 
tions upon  which  there  might  be  dispute."  There  is  no  am- 
biguity or  uncertainty  in  the  statement  made  by  the  learned 
judge  to  the  effect  that  the  purpose  of  the  rule  was  to  dispose 
of  questions  upon  which  there  might  be  dispute.  While  the 
statute  requires  the  notice  of  appearance  by  defendant  in  pro. 
per.  to  be  a  written  notice,  such  requirement  is  not  exacted 
when  the  notice  is  given  for  him  by  an  attorney*  In  such 
case,  it  need  not  necessarily  be  in  writing.  It  may  be  given 
by  the  act  of  appearing  in  open  court  upon  an  application 
for  affirmative  relief  which  could  only  be  granted  upon  the 
hypothesis  that  defendant  had  submitted  himself  to  the  juris- 
diction of  the  court.  (Security  etc.  Co.  v.  Boston  etc.  Co.,  126 
Cal.  418,  [58  Pac.  941,  59  Pac.  296].)  The  mere  giving  of  a 
notice  of  a  motion  to  be  made  at  a  certain  time  and  place  for 
the  dissolution  of  an  attachment  issued  in  the  cause  would 
not  constitute  such  an  appearance.  In  OUdden  v.  Packard, 
28  Cal.  649,  it  was  expressly  held  that  the  notice  of  a  motion 
to  dissolve  an  attachment  did  not  constitute  an  appearance 
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anthoriziiig  tiie  entry  of  defendant's  defanlt.  If,  however, 
pursuant  to  sueh  notice,  the  attorney  appears  in  court  and 
makes  the  motimi,  such  act  on  the  part  of  the  attorney  would 
be  sufficient  to  eonstitute  notice  of  appearance.  In  excepting 
to  the  sufficieney  of  sureties  defendant  is  not  required  to  ap- 
pear in  court.  Such  notice  does  not  even  contemplate  his 
appearance  therein  for  any  purpose;  neither  does  it  contem- 
plate an  application  to  the  court  for  any  relief  whatsoever. 
The  giving  of  it  imposes  upon  the  plaintiff  the  duty  of  having 
the  sureties,  or  others  in  their  place,  justify,  not  before  the 
court,  but  before  the  judge  or  derk  thereof,  and  in  case  of 
failure  so  to  do,  the  judge  or  derk  must  issue  an  order  vacat- 
ing the  writ  of  attachment.  In  Sieinback  v.  Leese,  27  Cal. 
295,  the  court,  in  discussing  this  section  of  the  code,  says: 
''The  words  'answer'  and  'demurs'  are  obviously  words  of 
enumeration,  and  we  cannot,  on  received  principles,  interpo- 
late into  the  text  notices  of  motion  for  new  trials,  notices  of 
appeal,  nor  any  other  paper  served  inddentally  in  the  conduct 
of  judidal  proceedings,  the  direct  and  principal  purpose  of 
which  is,  not  to  give  notice  of  appearance,  but  to  give  notice 
of  a  step  taken  or  about  to  be  taken  in  the  cause." 

In  our  judgment,  excepting  to  the  sufficiency  of  sureties 
upon  an  undertaking  is  in  no  sense  an  appearance  in  the 
action  wherein  the  attachment  is  issued.  To  so  hold  would 
not  only  violate  the  express  provisions  of  section  539,  Code 
of  Civil  Procedure,  but  impose  a  penalty  upon  the  defendant, 
whether  resident  or  nonresident,  by  requiring  him  to  subject 
himself  to  the  jurisdiction  of  the  court  as  a  condition  of  exer- 
cising the  right  conferred  by  statute. 

The  order  appealed  from  is  affirmed. 


Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


/ 


May,  1910.]  In  bb  Cooic  39tf 

[CrinL  No.  185.    Third  AppeUato  Di8triet.--Ma7  U,  1910.] 

In  re  Application  of  GABBOLL  COOK  for  Writ  of  Habeas 
Corpus,  on  Behalf  of  GHABLES  MUBBAT. 

CBiiosAii  Law — ^Atteicff  to  EscAPa  wbou  Stats  Pbison—Fblont— In- 
valid Ghabos  or  EsCAFX. — Conceding  that  section  105  of  the  Penal 
Code,  pnnishing  the  erime  of  escape  from  the  state  prison  hy  im- 
prisonment therein  for  a  term  equal  in  length  to  the  term  the  defend- 
ant was  serving  at  the  time  of  such  escape,  to  commence  from  the 
time  he  would  otherwise  have  been  discharged  from  said  prison,  is 
invalid,  aa  being  in  eonflict  with  the  state  and  federal  constitutions, 
jet  where  under  such  charge  the  defendant  pleads  not  guilty,  i*nd 
afterward  pleads  guiltj  to  the  distinct  charge  embodied  in  section 
106  of  the  Penal  Ck)de,  making  it  a  felony  to  attempt  to  emape  from 
the  state  prison,  the  legislature  has  in  effect  embodied  section  18 
of  the  Penal  Code  defining  the  punishment  for  a  felony  with  sec- 
tion 106  thereof. 

Id. — Cbimx  or  Attempting  to  Esoapb  Emboddcd  vx  Chabos  or  Escape. 
The  crime  of  an  attempt  to  escape  is  necessarily  embodied  in  the 
language  of  the  charge  of  an  escape,  even  though  such  charge  is 
not  valid,  since  no  one  can  escape  from  state's  prison  without  at- 
tempting to  escape  therefrom. 

Id. — ^Absence  or  Demubbxeu — ^In  the  absence  of  a  demurrer  to  the  in- 
dictment, whatever  defects  may  characterize  the  mode  of  statement 
of  the  offense  of  which  the  defendant  pleaded  guilty  were  waived 
by  the  plea,  which  amounted  to  an  admission  that  the  offense  to 
which  he  confessed  his  guilt  was  within  the  language  of  the  in- 
dictment. 

Id. — CoTJBT  Clothed  With  Poweb  to  Sentence  and  Punish. — After 
such  plea  of  guilty  of  an  attempt  to  escape,  the  court  was  clothed 
with  full  power  and  jurisdiction  to  pronounce  and  cause  to  be  en- 
tered the  judgment  of  punishment  for  the  felony  charged. 

Id. — ^Wbit  or  Habeas  Cobpus  not  Tenable. — A  writ  of  habeas  corpus 
to  test  the  validity  of  such  additional  judgment  for  felony  must 
be  discharged,  and  the  prisoner  remanded  to  the  warden  of  the 
state  prison. 

PETITION  for  discharge  on  writ  of  habeas  corpus  from 
custody  of  warden  of  state  prison. 

The  facts  are  stated  in  the  opinion  of  the  conrt. 

A.  S.  Newburgh,  and  Carroll  Cook,  for  Petitioner. 

U.  S.  Webby  Attorney  Qeneral,  and  J.  Charles  Jones,  for 
Bespondent 
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HART,  J.— The  contention  of  the  petitioner  is  that  Murray 
is  now  restrained  of  his  liberty  by  the  warden  of  the  state 
prison  at  Folsom  upon  a  commitment  issued  under  a  void 
judgment;  that  such  restraint  is  therefore  illegal,  and  that 
the  prisoner  is  entitled  to  be  released  therefrom  through  the 
writ  of  habeas  corpus. 

It  appears  that,  while  undergoing  a  sentence  of  imprison- 
ment for  the  term  of  ten  years  in  the  state  prison  at  Folsom, 
and  before  the  expiration  of  said  term,  Murray,  on  the  seven- 
teenth day  of  May,  1904,  escaped  from  said  prison ;  that,  sub- 
sequently, he  was  apprehended,  and  that  thereafter  the  grand 
jury  of  Sacramento  county  returned  to  the  superior  court  of 
said  county  an  indictment  purporting  to  charge  him  with  the 
crime  of  escaping  from  state  prison,  as  defined  by  section  105 
of  the  Penal  Code.  Upon  his  arraignment  upon  this  indict- 
ment, Murray  entered  a  plea  of  not  guilty.  Subsequently, 
however — on  December  8, 1904 — ^he  withdrew  said  plea  to  said 
indictment  and  entered  a  plea,  under  the  allegations  of  the 
same  indictment,  of  guilty  of  the  crime  of  attempting  to  es- 
cape. Thereupon  the  court  sentenced  the  prisoner  to  a  term 
of  three  years  in  the  state  prison  at  Folsom,  the  term  of  im- 
prisonment therefor  to  commence  '^from  the  time  such  con- 
vict would  otherwise  have  been  discharged  from  said  prison." 
(Pen.  Code,  sec.  106.) 

If  allowed  under  his  first  sentence  the  credits  to  which,  upon 
certain  conditions,  he  would  be  entitled  under  the  terms  of 
section  1588  of  the  Penal  Code  (Deering's  edition,  1909), 
Murray  would  now  be  entitled  to  his  discharge  but  for  the 
sentence  or  judgment  of  imprisonment  pronounced  and  en- 
tered against  him  on  his  plea  of  guilty  of  the  crime  of  at- 
tempting to  escape  from  said  prison. 

The  claim  of  the  petitioner  on  behalf  of  the  prisoner  is  that 
the  indictment  failed  to  state  a  public  offense  because  of  the 
alleged  invalidity  of  section  105  of  the  Penal  Code,  under 
which  said  indictment  was  framed,  and  that,  therefore,  ''all 
proceedings  thereafter  had  were  void  as  being  beyond  the 
jurisdiction  of  the  court." 

The  argument  upon  this  point  is  that  if  the  provisions  of 
section  105  of  the  Penal  Code  are  in  violation  of  the  state 
aud  federal  constitutions,  as  is  the  contention,  then  the  in- 
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dictment,  being  based  upon  said  section,  necessarily  failed  to 
state  any  offense  of  whatsoever  nature.  In  other  words,  the 
claim  is  that  if  the  indictment  does  not  charge  the  crime  of 
"escaping  from  the  state  prison,"  it  cannot  charge  the  crime 
of  "attempting  to  escape  from  state  prison,"  for,  so  the  argu- 
ment goes,  an  attempt  to  commit  an  act  which,  when  consum- 
mated, is  not  a  crime,  cannot  itself  be  a  crime. 

Section  105  of  the  Penal  Code  reads  as  follows:  "Every 
prisoner  confined  in  the  state  prison  for  a  term  less  than  for 
life,  who  escapes  therefrom,  is  punishable  by  imprisonment  in 
the  state  prison  for  a  term  equal  in  length  to  the  term  he  was 
serving  at  the  time  of  such  escape;  said  second  term  of  im- 
prisonment to  commence  from  the  time  he  would  otherwise 
have  been  discharged  from  said  prison." 

The  indictment  challenged  here  is  substantially  in  the  lan- 
guage of  the  foregoing  section,  and  there  is  no  claim  that,  if 
said  section  is  not  out  of  harmony  with  certain  provisions  of 
the  state  and  federal  constitutions,  the  allegations  of  said  in- 
dictment do  not  properly  set  forth  a  public  offense. 

The  validity  of  the  section  of  the  code  under  which  the 
indictment  was  framed  is  attacked  upon  the  ground  that  the 
punishment  therein  prescribed  is  such  as  that  it  operates  with 
manifestly  unjust  and  unwarranted  inequality  upon  prisoners 
adjudged  guilty  of  escaping  from  prison,  and  that,  conse- 
quently, the  section  is  in  direct  conflict  with  the  terms  of 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  guaranteeing  to  all  the  equal  protection  of  the  law, 
and  with  certain  provisions  of  the  state  constitution,  among 
which  is  the  provision  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation,  etc. 

This  position,  while  new  in  this  state,  has  been  sustained  in 
other  jurisdictions  upon  what  I  conceive  to  be  unanswerable 
reasoning.  (State  v.  Lewin,  53  Kan.  679,  [37  Pac.  168] ;  In 
re  MaUan,  16  Idaho,  737,  [102  Pac.  374] ;  Earlier  v.  Connolly, 
113  U.  S.  27,  [5  Sup.  Ct.  Rep.  357] ;  Coon  Eing  v.  Crowley, 
113  U.  S.  703,  [5  Sup.  Ct.  Eep.  730] ;  Hayes  v.  Missouri,  120 
U.  S.  68,  [7  Sup.  Ct.  Rep.  350].)  But,  conceding  that  sec- 
tion 105  of  the  Penal  Code  is  invalid  for  the  reasons  sug- 
gested, we  are  nevertheless  of  the  opinion  that  the  indictment 
stated  the  offense  defined  by  section  106  of  the  Penal  Code, 
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whieh  provides:  ^' Every  person  confined  in  the  state  prison 
for  a  term  less  than  for  life,  who  attempts  to  escape  from  such 
prison,  is  guiltj  of  a  felony,  and,  on  conviction  thereof,  the 
term  of  imprisonment  therefor  shall  commence  from  the  time 
such  convict  would  otherwise  have  been  discharged  from  said 
prison." 

It  is  thus  to  be  seen  that  the  legislature,  by  the  terms  of  the 
foregoing  section,  has  declared  as  a  distinct  offense,  entirely 
apart  from  and  in  no  manner  or  degree  or  to  any  extent  what- 
soever dependent  for  its  force  or  vitality  on  the  provisions  of 
section  105,  the  act  of  attempting  to  escape  from  such  prison. 
In  other  words,  section  106  receives  no  vital  force  from  the 
provisions  of  section  105.  No  one  will  for  a  moment  question 
or  doubt  the  power  and  the  right  of  the  legislature  to 
denounce  the  act  of  attempting  to  escape  from  a  prison  as  a 
crime,  regardless  of  whether  it  makes  the  act  of  actually  es- 
caping from  such  prison  a  crime.  The  legislature  has  declared 
that  any  prisoner  confined  in  a  state  prison  for  a  term  less 
than  for  life  who  attempts  to  escape  from  such  prison  is  guilty 
of  a  felony,  and  if  the  legislature  has  for  any  reason  failed  to 
declare  it  a  crime  for  such  prisoner  to  effect  his  escape  from 
such  prison,  this  mere  omission  cannot  of  itself  in  any  measure 
or  in  any  sense  render  the  act  of  attempting  to  escape  any  the 
less  a  crime.  Of  course,  if  the  legislature  had  not  made  the 
act  of  attempting  to  escape  from  a  state  prison  itself  a  specific 
and  distinct  crime,  then  the  position  of  counsel  for  the 
prisoner  would  be  unimpeachable,  assuming  that  section  105 
is  void.  But,  as  seen,  the  crime  of  attempting  to  escape  is  as 
distinct  from  the  crime  of  escaping  as  grand  larceny  is  from 
robbery,  although,  as  is  true  as  to  the  two  last-named  offenses, 
the  first  two  necessarily  possess,  in  some  respects,  the  same 
elements. 

It  follows  from  the  views  thus  far  ventured  that  there  can 
be  no  merit  in  the  suggestion  that,  if  section  105  is  void,  there 
can  be  no  penalty  imposed  in  the  case  of  the  violation  of  sec- 
tion 106.  The  penalty  prescribed  by  the  last-mentioned  sec- 
tion is  entirely  different  from  that  which  section  105  pretends 
to  authorize.  Section  106  declares  the  act  therein  described 
to  be  a  felony,  but  does  not  expressly  prescribe  the  penalty 
for  the  commission  thereof.  No  diflSculty,  however,  results 
from  this  omission,  since  the  Penal  Code  elsewhere  (section 
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18}  provides  that  ''except  in  cases  where  a  different  punish- 
ment is  prescribed  by  this  code,  every  offense  declared  to  be  a 
felony  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,"  and  thus  a  x)enalty  for  the  act  de- 
nounced by  section  106  is  as  clearly  and  definitely  fixed  and 
prescribed  as  if  the  language  of  section  18  had  been  expressly 
referred  to  by  section  106.  The  legislature,  in  other  words, 
has  itself  made  section  18  a  part  of  section  106,  so  far  as  the 
penalty  is  concerned. 

The  remaining  question  is,  Did  the  indictment  state  the 
crime  defined  by  section  106  of  the  Penal  Code  and  to  which 
the  prisoner  entered  a  plea  of  guilty  t 

As  before  stated,  the  allegations  of  the  indictment  are  sub- 
stantially in  the  language  of  section  105  of  the  Penal  Code, 
and  attempted  to  charge  the  prisoner  with  the  crime  of  escap- 
ing from  a  state  prison.  Necessarily  the  crime  of  attempting 
to  escape  from  the  state  prison  is  included  within  the  act  of 
escaping  from  said  prison,  for,  manifestly,  one  could  not  es- 
cape without  first  making  the  attempt  to  escape,  and  if,  as 
counsel  undertake  to  maintain,  there  be  no  such  crime  as 
''escaping  from  a  state  prison,"  the  charge  that  the  prisoner 
attempted  to  escape  is,  of  necessity,  included  if  not  within 
any  crime  alleged,  within  the  language  by  which  the  alleged 
crime  of  "escaping,"  etc.,  is  set  forth  in  the  indictment. 

We  do  not  intend  to  be  understood  as  saying  that,  if  the 
only  offense  sought  to  be  charged  against  the  prisoner  was 
that  of  an  attempt  to  escape  from  a  prison,  the  indictment 
would  not  have  been  compelled  to  yield  to  the  claims  of  a 
demurrer;  but  there  was  no  demurrer,  and,  therefore,  what- 
ever defects  might  characterize  the  statement  of  the  offense 
to  which  the  prisoner  pleaded  guilty  were  waived  by  said  plea. 
His  plea,  in  other  words,  amounted  to  an  admission  that  the 
offense  of  which  he  thus  confessed  his  guilt  was  within  the 
language  of  the  indictment.  As  is  said  in  In  re  Myrtle,  2  Cal. 
App.  383,  [84  Pac.  335],  the  indictment,  taken  with  the  plea 
of  the  prisoner,  establishes  a  case  of  attempt  to  escape  from  a 
prison  as  completely  as  if  it  had  in  fact  been  specifically  al- 
leged in  the  indictment  that  the  prisoner  had  made  an  attempt 
to  escape.  As  we  have  stated,  an  attempt  to  escape  is  neces- 
sarily charged  by  the  statement  that  the  prisoner  did  escape, 
and  thus  the  court,  after  the  plea  of  guilty,  was  clothed  with 
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full  power  and  jurisdiction  to  pronounce  and  cause  to  be  en- 
tered the  judgment  upon  which  the  prisoner  is  suffering  the 
restraint  of  which  he  here  complains. 

We  doubt  not  that  the  court  had  jurisdiction  to  accept  the 
plea  of  the  prisoner  and  thereupon  to  pronounce  the  chal- 
lenged judgment. 

The  writ  will  therefore  be  discharged  and  the  prisoner  re- 
manded  to  the  warden  of  the  state  prison. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 


[dr.  No.  628.    Third  AppeDate  DiBtriet-^Maj  14,  1910.] 

NORTHERN  LIGHT  AND  POWER  COMPANY,  Appellant, 
V.  HENRY  STACKER  et  al.,  Defendants;  MARTHA 
SHERIDAN,  J.  R.  HUNT,  and  WARREN  Q.  ATKINS, 

Respondents. 

Eminent  Domain — ^Eleotbio  Light  and  Powxb  Companies — ^Nscsssmr 
FOB  Taking — ^Putdbb  Needs  of  Pubuo. — Electric  light  and  power 
eompanies,  like  other  pnblie  lerviee  corporations,  have  a  right,  and  it 
is  their  du^  in  determining  the  necessity  to  condemn  the  prop- 
erty sought  in  eminent  domain,  to  anticipate  future  needs  of  the 
pnblie.  Thej  cannot  reasonably  be  required  to  limit  their  prepara- 
tions for  future  demands  by  their  ability  to  provide  for  them  out 
of  the  present  supply.  New  usee  for  electricity  are  constantly  be- 
ing discovered  and  applied.  The  supply  which  in  the  same  com- 
munity would  at  present  be  sufficient  might  be  insufficient  in  a 
short  time. 

Id. — ^Pleading — Bxtbxit  or  Facilitibs  of  Pbbsjbnt  Equipment  not  Be- 
QUIBED. — ^Publie  service  corporations  cannot  state  with  certainty  to 
what  extent  their  facilities  to  serve  the  public  wiU  be  availed  of-, 
nor  should  they  be  required  to  determine  in  advance  and  set  forth 
in  their  complaint  that  their  present  equipment  is  insufficient  to  meet 
the  needs  of  the  people. 

Id. — EviDENTiABT  Matteb. — ^The  requirement  that  the  particular  prop- 
erty sought  should  be  available,  and  that  it  can  be  used  for  the 
purposes  desired,  and  that  it  is  necessary  to  meet  the  public  needs, 
are  matters,  the  particular  facts  in  support  of  which  are  evidentiary, 
rather  than  subjects  of  pleading* 


May,  1910.]    Nobthxbn  Light  etc.  Co.  v.  Staghbb.       405 

Id. — SumoBNOT  ov  Gomflainv  as  to  Keoissitt. — ^A  complaint  alleg- 
ing in  rabetanee  that  a  large  number  of  people  are  without  elec- 
trieitj,  whose  needs  in  that  regard  the  plaintiff  alleges  its  desire 
and  purpose  to  sapplj,  and  seeking  to  condemn  necessary  water 
power  for  sueh  osSi  is  snflicient  to  show  the  necessitj  for  the  tak- 
ing. 

Id. — ^BuBDiN  Of  Pbooy  —  BuBDXir  or  Pleading  not  GoifiCKNSintATi.— 
The  burden  of  proving  the  issue  of  neceesitj  is  upon  the  plaintiff. 
The  evidence  upon  which  he  relies  in  making  such  proof  maj  or 
may  not  be  suficient  when  subjected  to  the  proper  test  at  the  trial. 
But  no  burden  rests  upon  him  to  state  all  the  facts  he  intends  to 
prove  in  order  that  the  complaint  may  stand  the  test  of  a  demurrer. 
No  evidentiaiy  matter  should  be  stated  in  the  complaint. 

Id.^'-Powze  or  Elbotbio  Light  and  Heat  Companies  to  Condemn 
Water  Powee— Oonstbuotion  ow  Code. — When  the  right  of  emi- 
nent domain  is  expressly  conferred  bj  section  1238  of  the  Code  of 
Civil  Procedure  in  behalf  of  canals,  reservoirs,  etc.,  "from  sources 
other  than  a  natural  lake,"  for  "supplying,  storing  and  discharging 
water  for  or  in  connection  with  the  operation  of  machinery,  for  the 
purpose  of  generating  and  transmitting  electricity,"  and  section  1240, 
properly  construed,  includes  riparian  rights  to  water  as  the  subject 
of  condemnation,  it  appears  that  water  is  as  essential  to  the  use  of 
canals  or  reservoirs  as  is  land,  and  reading  sections  1238  and  1240 
together,  "water  may  be  taken  by  the  right  of  eminent  domain  in 
behalf  of  canals  and  reservoirs,  in  connection  with  the  operation  of 
machinery  for  the  purpose  of  generating  and  transmitting  electric- 
ity." 

Id.— Water  Part  op  Bsal  Pbofebtt  to  be  Condemned. — ^Where  land  is 
condemned  for  a  reservoir,  if  there  is  a  water  right  which  is  part 
of  the  land,  it  may  be  condemned  with  it.  Water  flowing  over  land 
is  real  property  and  may  be  condemned  for  any  publie  use  specified 
in  section  1238  of  the  Code  of  Civil  Procedure. 

lb.— Biparian  Bights — Condemnation  for  Elbgtbio  Power. — ^Bipari&n 
rights  in  a  stream  of  water  may  be  condemned  for  publie  use  for 
electric  power  by  electric  light  and  power  companies. 

Id. — SumciENCY  of  Complaint — Certainty  of  Bights  to  bb  Con- 
demned.— Where  the  complaint  definitely  describes  the  land  of  all 
of  the  defendants  by  legal  subdivisions,  and  alleges  that  "the  waters 
of  Old  Cow  creek  flow  over,  along  and  upon  said  land,"  and  that 
"it  is  necessary  that  plaintiff  shall  appropriate,  take  and  use  all 
riparian  rights  of  defendant  to  and  connected  with  the  waters  of 
said  Old  Cow  creek,"  and  it  prays  for  the  condemnation  of  the  ripa- 
rian rights  therein,  it  shows  with  reasonable  eertainty  the  property 
sought  to  be  oondenmed« 

lb.— Facts  Sbowimo  Necessity  not  Bbquibbd  to  be  Pleaded. — Fftcts 
showing  the  necessity  for  the  taking  of  such  rights  for  publie  use 
mn  not  required  tG  be  pleaded,  but  are  matter  of  evidaoM. 


406    NoBTHBBN  Light  bto.  Co.  t^.  Staoher.     [13  Oal.  App. 

Id. — QUANTITT  ApPBOFUATBD  BT  PlAINTXTF  IlfMATEBIAL — QUANTITT  07 

BiPABiAN  Bights  Need  not  be  Stated. — Where  the  complaint  sets 
forth  that  plaintiff  is  the  owner  and  appropiiator  of  five  thousand 
inches  of  the  waters  of  the  stream,  that  fact  is  immaterial,  where 
the  only  property  sought  to  be  condemned  is  the  riparian  rights  of 
the  defendants.  The  quantity  of  such  riparian  rights  need  not  be 
stated;  but  it  is  sufficient  that  the  complaint  avers  the  necessity  for 
taking  all  of  the  water  of  the  creek,  including  the  riparian  rights 
of  the  defendants,  which  is  the  only  matter  in  issue. 

Id. — Compensation  to  be  Fixed.— Whaterer  may  be  the  riparian  rights 
of  the  defendants,  which  plaintiff  seeks  to  condemn,  it  will  be  for 
the  court  or  the  jury  to  fix  the  compensation  to  be  paid  to  each 
owner,  as  the  facts  proTed  may  warrant. 

Id. — Pleading — ^Pubuo  Use. — ^A  complaint  showing  that  plaintiff  is  an 
electric  power  and  light  company,  and  that  it  needs  the  riparian 
rights  of  the  defendants,  sufficiently  shows  that  the  use  sought  is 
a  public  use,  and  that  the  plaintiff  is  in  charge  of  a  public  use. 

Id. — Pubuo  Use  must  be  Deciabed  bt  Law. — The  complaint  must 
show  that  the  use  for  which  the  property  is  to  be  taken  is  for  a 
public  use,  so  declared  by  the  legislature.  No  property  can  be  con- 
demned for  a  private  use,  or  to  accomplish  any  purpose  not  of  a 
public  character. 

Id. — ^BiPABUN  Bights  not  Expressly  Enumerated— Necesbart  Impli- 
cation— Authoritative  Construction. — The  mere  fact  that  riparian 
rights  are  not  expressly  enumerated  as  the  subject  of  condemnation 
is  not  conclusive,  where  their  condemnation  is  necessarily  implied  in 
the  language  of  subdivisions  12  and  13  of  section  1238  of  the  Code 
of  Civil  Procedure,  construed  with  section  1240  thereof,  which  in- 
cludes "all  real  property"  and  "all  classes  of  private  property  not 
enumerated,"  with  no  express  exception  of  riparian  rights;  and 
where  it  is  settled  by  authoritative  construction  that  riparian  rights 
are  the  proper  subject  of  condemnation  to  public  use. 

Id. — Complaint  Showino  Cause  gw  Action  —  Demurrer  Improperly 
Sustained  —  Beversal. — ^Where  the  complaint  stated  a  sufficient 
cause  of  action  for  the  condemnation  of  riparian  rights  for  the  pub- 
lic use  of  an  electric  light  and  power  company,  a  demurrer  thereto 
was  improperly  sustained  and  the  judgment  sustaining  it  must  be 
reversed,  with  direction  to  overrule  the  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Shasta 
County.    Charles  M.  Head,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  0.  Perry,  Perry  ft  Kerrigan,  and  Guy  0.  Earl,  Amicfiu 
Curiae,  for  Appellant 
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Francis  Carr,  for  J.  B.  Hunt,  and  Warren  0.  Atkins,  Re- 
spondents. 

Herzinger  ft  Herzinger,  for  Martha  Sheridan,  Respondent 

Beid  &  Dozier,  Amid  Curiae,  for  Respondents. 

OPINION  ON  rehearing. 

CHIPMAN,  P.  J. — We  still  adhere  to  the  conclusions 
reached  in  the  former  opinion  for  the  reasons  there  given. 

We  invited  further  consideration  of  two  questions — ^first. 
Does  the  complaint  state  sufScient  facts  upon  the  issue  of  the 
necessity  for  the  taking  t  and,  second,  Does  the  statute  author- 
ize the  taking  of  water  for  electric  power,  light  and  heat  pur- 
poses! 

In  addition  to  what  is  said  in  the  former  opinion,  it  may 
not  be  amiss  to  make  some  further  observations  upon  these 
two  questions. 

First,  as  to  the  question  of  necessity.  Section  1241,  Code 
of  Civil  Procedure,  provides,  as  we  have  seen,  that — ^**  Before 
any  property  can  be  taken,  it  must  appear:  1.  That  the  use 
to  which  it  is  to  be  applied  is  authorized  by  law ;  2.  That  the 
taking  is  necessary  to  such  use."  The  point  urged  is  that 
the  complaint  does  not  allege  facts  sufficient  to  present  the 
issue  of  necessity;  that  the  averments  do  not  meet  the  re- 
quirements of  the  law  without  showing:  1.  That  the  wants 
and  needs  of  the  people  require  the  production  and  supply 
of  electricity  in  excess  of  the  present  supply;  2.  That  the 
present  equipment  controlled  by  appellant  is  insufficient  to 
meet  such  needs;  3.  That  the  particular  property  sought  is 
available  and  can  be  and  will  be  used  for  the  public  pur- 
poses mentioned  and  that  it  is  necessary  to  take  the  property 
to  meet  the  public  needs. 

It  is  alleged  that  a  large  number  of  people  are  without 
electricity  whose  needs  in  that  regard  appellant  alleges  its 
desire  and  purpose  to  supply,  and  to  this  end  that  it  is  neces- 
sary to  condemn  the  property  sought.  Electric  light  and 
power  companies,  like  other  public  service  oorporations,  have 
a  right  and  it  is  their  duty  to  anticipate  future  needs  of  the 
public.  They  cannot  reasonably  be  required  to  limit  their 
preparations  for  future  demands  by  their  abilily  to  provide 
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for  them  out  of  their  present  supply.  New  uses  for  electricity 
are  constantly  being  discovered  and  applied.  The  supply 
which  in  the  same  community  would  at  present  be  sufScient 
might  be  insufficient  in  a  short  time.  Nor  can  public  service 
corporations  state  with  certainty  to  what  extent  their  facilities 
to  serve  the  public  will  be  availed  of.  Neither  can  they  de- 
termine, nor  should  they  be  required  to  determine  in  advance, 
and  set  forth  in  their  complaint  that  their  present  equipment 
is  insufficient  to  meet  the  needs  of  the  people.  It  is,  of  course, 
required  that  the  particular  properly  sought  be  available  and 
can  be  used  for  the  purposes  desired  and  also  that  it  is  neces- 
sary to  meet  the  public  needs.  But  these  are  matters  the  par- 
ticular facts  in  support  of  which  are  evidentiary  rather  than 
subjects  of  pleading.  In  Spring  Valley  W.  W.  v.  Drinkhouse, 
92  Cal.  532,  [28  Pac.  681],  and  in  Central  Pacific  B.  B.  Co. 
V.  Feldman,  152  Cal.  309,  [92  Pac.  849],  cited  by  respondent, 
it  was  the  evidence  necessary  that  was  being  considered  and 
not  the  pleadings.  The  complaint  is  set  out  quite  fully  in 
the  original  opinion  and  its  averments  need  not  be  here  re- 
peated. They  seem  to  us  sufficient  to  present  the  issue  of 
necessity  for  the  taking.  The  burden  of  establishing  this 
issue  is  upon  plaintiff,  and  it  was  not  required  of  plaintiff  to 
set  forth  in  its  complaint  the  evidence  on  which  it  relies  to 
prove  the  alleged  necessity.  This  evidence  may  or  may  not  be 
found  sufficient  when  subjected  to  proper  test  at  the  trial, 
but  we  do  not  think  that  the  burden  is  upon  plaintiff  to  pre- 
sent all  the  facts  in  its  complaint  in  order  that  this  test  may 
be  fully  and  properly  determined  on  demurrer. 

The  more  serious  question  urged  is,  Does  the  statute  au- 
thorize the  condemnation  of  property  by  electric  power,  light 
and  heat  companies,  under  any  condition  of  facts?  Respond- 
ent denies  to  such  corporations  such  power.  The  claim  is 
that  while  they  may  condemn  property  for  ** canals,  reser- 
voirs, dams,  ditches,  flumes,  aqueducts  and  pipes  and  out- 
lets, for  storing  and  discharging  water  for  the  operation  of 
machinery  for  the  purpose  of  generating  and  transmitting 
electricity  for  the  supply  of  mines  (and  for  many  other  speci- 
fied purposes)  with  electric  power,"  as  set  forth  in  subdi- 
visions 12  and  13,  section  1238,  Code  of  Civil  Procedure,  they 
cannot  condemn  water,  without  which  the  canals,  reservoirs, 
etc.,  would  be  oselesSy  but  must  acquire  the  water  by  appro- 
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priation  or  purchase;  that  they  may  condemn  the  meams 
whereby  water  may  be  used  but  not  the  water  itself.  This 
denial,  of  course,  extends  to  all  persons  or  corporations,  mu- 
nicipal or  otherwise,  to  acquire  water  in  any  other  method 
than  by  appropriation  or  purchase  for  such  purposes,  how- 
ever imperative  the  need  of  the  public.  In  our  former  opin- 
ion we  endeavored  to  show  that  water  is  property  and  may 
be  taken  like  other  property.  It  is  conceded  now  that  water 
is  property  and  may  be  taken  for  purposes  authorized  by 
law,  but  the  claim  is  that  it  is  not  so  authorized  in  terms  or 
by  implication  in  subdivisions  12  and  13  above  referred  to; 
that  in  neither  one  of  these  subdivisions  is  water  expressly 
mentioned  *'for  power  purposes  or  for  generating  electricity 
as  one  of  the  uses  of  the  power  company  for  which  oondemna* 
tion  may  be  made.'' 

Section  1238  provides  that,  ''subject  to  the  provisions  of 
this  title,  the  right  of  eminent  domain  mfiy  be  exercised  in 
behalf  of  the  following  uses."  Then  follows  an  enumeration 
of  the  uses,  among  them  the  uses  mentioned  in  subdivisions 
12  and  13.  The  property  which  may  be  taken  is  classified 
and  enumerated  in  section  1240,  and,  as  we  have  held,  in- 
cludes water  and  riparian  rights  to  water.  Section  1238  de- 
clares: ''The  right  of  eminent  domain  may  be  exercised  in 
behalf  of  the  following  uses,"  and  among  them  are  canals, 
reservoirs,  etc.,  ''from  sources  other  than  a  navigable  lake," 
for  "supplying,  storing  and  discharging  water  for  or  in  con- 
nection with  the  operation  of  machinery,  for  the  purposes  of 
generating  and  transmitting  electricity,"  etc.  If  water  may 
be  taken  and  canals,  reservoirs,  etc.,  may  be  taken  for  sup- 
plying, storing  and  discharging  water,  it  seems  to  us  that 
water  may  be  taken  to  be  used  in  canals,  ditches,  pipes,  etc., 
or  stored  in  reservoirs  for  the  uses  enumerated.  The  limita- 
tion upon  the  taking  of  water  is  found  in  section  1238  and 
the  taking  must  be  for  one  of  the  uses  authorized  by  that 
section;  and  if  water  is  sought  under  eminent  domain  the 
power  may  "be  exercised  in  behalf  of  the"  uses  enumerated. 
When  the  statute  says  that  land  may  be  condemned  (section 
1240),  the  right  to  take  it  for  canals,  reservoirs,  etc.,  i.  e., 
"in  behalf  of  the  following  uses,"  is  found  in  section  1238. 
Water  is  as  necessary  for  the  uses  and  purposes  mentioned 
in  subdivisions  12  and  13  as  is  land.    And  land  is  therein 
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mentioned  only  in  connection  with  the  site  on  which  to  erect 
the  machinery  to  generate  electricity.  When  the  statute  de- 
clares canals,  reservoirs,  etc.,  to  be  public  uses,  it  does  not 
mean  completed  or  already  constructed  canals,  reservoirs, 
flumes,  pipes,  etc. ;  it  means  the  right  to  take  land  to  be  used 
for  the  purpose  of  constructing  these  agencies  or  instrumen- 
talities ''for  supplying,  storing  and  discharging  water"  for 
the  purposes  named.  Respondents'  contention,  carried  to  its 
logical  conclusion,  would  deprive  the  corporation  of  the  right 
to  condemn  land  for  canals,  reservoirs,  ditches,  etc.,  because 
land  is  not  expressly  mentioned,  and  would  confine  the  right 
to  condemn  only  completed  canals,  reservoirs,  etc.  Obviously 
this  cannot  be  the  true  construction  to  be  given  the  statute. 
Yet  water  is  as  essential  to  the  use  of  canals,  reservoirs,  etc., 
as  is  land;  each  is  useless  without  the  other.  Beading  sec- 
tions 1238  and  1240  together,  they  mean  to  say  this:  ''Water 
may  be  taken  by  the  right  of  eminent  domain  in  behalf  of 
the  following  public  uses,  namely,  canals,  reservoirs,  etc.,  in 
connection  with  the  operation  of  machinery,  for  the  purpose 
of  generating  and  transmitting  electricity." 

The  case  is  quite  supposable  where  certain  land  is  suscep- 
tible of  being  utilized  as  a  reservoir,  and  may  be  indispensable 
to  the  success  of  plans  for  furnishing  power  with  which  to 
generate  electricity  for  the  purposes  mentioned  in  the  statute. 
The  owner  of  this  land  may  have  it  in  a  high  state  of  cul- 
tivation under  irrigation  from  a  stream  of  water  flowing 
through  it  which  he  has  appropriated  for  such  use.  To  con- 
vert this  land  into  a  reservoir  must  necessarily  deprive  the 
owner  of  both  land  and  water  and  in  assessing  the  damage,  in 
taking  the  land,  the  damage  would  be  enhanced  by  the  water 
appropriated  with  it.  In  such  case  the  water  is  appurtenant 
to  the  land  and  would  be  taken  with  it.  The  statute  gives  the 
right  to  take  the  land  for  a  reservoir  and  this  right  would 
not  be  affected  because  it  also  involved  the  taking  of  water 
with  it. 

Somewhat  similar  provision  is  made  by  subdivision  3  of 
section  1238,  for  the  exercise  of  eminent  domain  "in  behalf 
of  .  .  •  ponds,  lakes,  canals,  aqueducts,  reservoirs  •  •  •  for 
conducting  or  storing  water  for  the  use  of  the  inhabitants  of 
any  county,  incorporated  city,  or  city  and  county,  village  or 
town."    Bespondenta'  oontention  would  prohibit  the  taking 
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of  water  "in  behalf  of"  these  objects,  which  it  seems  to  ns 
would  be  no  less  violative  of  the  intention  of  the  statute  than 
that  sought  to  be  given  subdivisions  12  and  13. 

In  8t.  Helenn  Water  Co.  v.  Forbes,  62  Cal.  182,  [45  Am. 
Eep.  659],  where  sections  1238  and  1240  were  under  review, 
and  where  it  was  held  that  water  might  be  taken  for  the  pur- 
pose of  supplying  the  inhabitants  of  a  town,  Mr.  Justice 
Myrick  very  clearly  elucidated  the  question.  He  said:  '*The 
land  through,  over,  and  upon  which  pipes,  aqueducts,  flumes 
and  ditches  may  be  constructed  or  laid  is  not  used  by  the 
public;  the  corporation  uses  the  land  for  the  conveying  of 
water;  the  water,  after  having  been  conveyed,  is  taken  by 
the  public,  and  at  that  point,  strictly  speaking,  is  where  the 
public  use  commences;  but  both  the  water  and  the  land  are 
taken,  to  the  end  that  the  public  may  be  supplied  with  the 
one  by  the  use  of  the  other.  In  this  case  the  plaintiff  has 
already  acquired  the  one,  viz.,  places  for  its  pipes,  etc.  (which 
are  worthless  and  serve  no  purpose  without  water),  and  now 
seeks  to  acquire  the  necessary  water,  such  water,  when  ac- 
quired, to  be  used  in  behalf  of,  for  the  benefit  of,  to  the 
interest  of,  for  the  behoof  of,  ditches,  etc.,  for  conducting 
water  for  the  use  of  the  inhabitants  of  a  village.  (See  Wor- 
cester's Dictionary,  ^Behalf.')''  In  the  same  case  Mr.  Jus- 
tice Boss  said:  ''There  can  be  no  sort  of  doubt  that  the  sup- 
plying of  the  inhabitants  of  a  town  with  pure  fresh  water, 
is  one  of  the  'public  uses'  in  behalf  of  which  the  legislature 
has  declared  the  right  of  eminent  domain  may  be  exercised. 
(Code  Civ.  Proc,  sec.  1238.)"  Following  this  declaration 
that  the  supplying  of  water  to  the  inhabitants  of  a  town  is 
a  public  use  (subd.  3  of  sec.  1238,  Code  Civ.  Proc),  the  court 
further  says:  *'It  is  equally  clear  that  the  plaintiff  is  author- 
ized to  exercise  the  right  of  eminent  domain  in  behalf  of  such 
use.  Section  1001  of  the  Civil  Code  provides:  'Any  person 
may,  without  further  legislative  action,  acquire  private  prop- 
erty for  any  use  specified  in  section  1238  of  the  Code  of  Civil 
Procedure,  either  by  consent  of  the  owner  or  by  proceedings 
had  under  the  provisions  of  title  VII,  part  III,  of  the  Code 
of  Civil  Procedure  (relating  to  eminent  domain) ;  and  any 
person  seeking  to  acquire  property  for  any  of  the  uses  men- 
tioned in  such  title  is  an  agent  of  the  state,  or  a  person  in 
charge  of  such  use,  within  the  meaning  of  those  teima,  as 
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used  in  snch  title/  ''  The  opinion  then  proceeds  to  show  that 
water,  which  was  the  property  in  question,  '^  comes  within  the 
category  of  real  property.'* 

In  Pasadena  v.  Stimson,  91  Cal.  238,  [27  Pae.  604] ,  it  was 
held,  under  section  1001  of  the  Civil  Code,  that  private  prop- 
erty might  be  taken  for  any  use  specified  in  section  1238, 
Code  of  Civil  Procedure.  So  held  in  Saivia  Cruz  v.  Enright, 
95  Cal.  105,  [30  Pao.  197],  both  of  which  cases  are  referred  to 
approvingly  in  City  of  Los  Angeles  ▼.  Leavis,  119  Cal.  164, 
[51  Pac.  34].  Wo  confess  our  inability  to  escape  the  simple 
logic  of  these  cases,  which  is,  when  reduced  to  the  simplest 
statement,  that  water  is  property  and  may  be  taken  ''in  be- 
half of  any  of  the  uses  specified  in  section  1238,  Code  of 
Civil  Procedure;  and  that  the  objects  and  purposes  of  plain- 
tiff constitute  a  public  use  und-er  that  section.  (See  Shasta 
Power  Co.  v.  Walker,  149  Fed.  568 ;  later,  after  trial,  as  re- 
ported in  160  Fed.  856,  87  C.  C.  A.  660  j  paragraphs  quoted 
in  our  first  opinion.) 

The  judgment  is  reversed,  with  directions  to  overrule  the 
demurrer. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

The  following  is  the  opinion  of  the  district  court  of  appeal, 
rendered  on  the  17th  of  December,  1909,  which  is  approved  in 
the  foregoing  opinion  on  rehearing: 

CHIPMAN,  P.  J. — This  is  an  action  to  condemn  certain 
riparian  rights.  A  general  and  special  demurrer  to  the  third 
amended  complaint  was  interposed  by  certain  defendants  and 
sustained  by  the  court  without  leave  to  amend.  Plaintiff 
appeals  from  the  judgment.  There  are  twenty-five  separate 
causes  of  action  involving  the  rights  of  as  many  different  and 
separate  riparian  owners.  Three  appeared  and  had  judg- 
ment, who  will  hereinafter  be  referred  to  as  defendants.  Each 
separate  cause  of  action  is  couched  in  substantially  the  same 
language  and  the  attack  upon  one  may  be  treated  as  an  attack 
upon  the  other  two. 

From  the  complaint  it  appears  that  plaintiff  was  incorpo- 
rated under  the  laws  of  this  state  in  January,  1907,  ''for  the 
term  and  duration  of  fifty  years  from  the  date  of  its  incor- 
poration, and  is  now  in  charge  of  the  public  use  hereinafter 
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mentioned,  for  which  the  property  hereinafter  described  is 
sought  to  be  taken. '^  Defendants  contend  that  the  complaint 
fails  to  state  facts  showing  that  the  use  is  a  public  use  or  that 
plaintiff  is  in  charge  of  a  public  use  or  that  the  taking  of 
the  property  is  necessary  to  such  use;  also,  that  the  allega- 
tion of  the  complaint  that  plaintiff  is  the  owner  of  the  prop- 
erty sought  to  be  condemned  is  fatal  to  the  pleading.  The 
special  demurrer  is  upon  the  grounds  of  uncertain^  and 
ambiguity,  in  this,  that  the  complaint  ''does  not  distinctly 
state  the  use  or  purpose  to  which  plaintiff  •  •  •  seeks  to  apply 
the  property,"  or  "describe  with  sufficient  certainty  the  prop- 
erty"; and  does  not  ''state  the  or  any  reasons  or  facts  show- 
ing the  necessity  for  taking  the  property."  Furthermore, 
that  it  appears  from  the  complaint  that  plaintiff  owns  fiye 
thousand  inches  of  the  waters  of  said  Old  Cow  creek,  but  it 
"does  not  definitely  appear  that  there  is  any  other  or  greater 
amount  of  water  in  said  stream  to  be  condemned,"  or  "what 
amount  or  right,  if  any,  to  said  stream  the  defendants  hold  or 
own  which  the  plaintiff  seeks  to  condenm."  It  becomes  nec- 
essary to  present  somewhat  fully  the  averments  of  the  com- 
plaint: 

"IL 

"That  plaintiff  is  incorporated  for  the  purpose,  among 
other  things,  to  generate,  make  and  produce  by  water  power, 
and  to  transmit  and  distribute  for  sale  to  and  by  the  public 
generally  in  the  county  of  Shasta,  and  elsewhere  in  the 
state  of  California,  electric  current  (which  words  are  used 
herein  to  designate  all  kinds  and  forms  of  electricity  and 
electric  energy)  for  light,  power  and  heat,  and  for  other  and 
all  purposes  and  objects  for  which  said  current  can  now  or 
may  hereafter  be  used  and  applied  by  the  public,  and  to 
acquire  all  kinds  of  property  and  do  every  act  necessary  or 
convenient  to  generate,  make,  produce,  transmit  and  distribute 
said  electric  current,  and  generally  for  the  supplying  and 
storing  water  for  the  operation  of  machinery  for  the  purpose 
of  generating  and  transmitting  such  electric  current  and  elec- 
tricity for  the  supplying  of  mines,  quarries,  railroads,  tram- 
ways, mills,  and  factories  with  electric  power,  and  also  for 
the  supplying  electricity  to  light  or  heat  mines,  quarries,  mills, 
factories,  incorporated  cities  and  counties,  villages  and  towns ; 
and  said  plaintiff  owns  and  is  now  in  possession,  use  and 
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eDJoyment  of  a  certain  franchise  granted  by  the  county  of 
Shasta,  by  ordinance  of  the  board  of  supervisors  thereof,  for 
the  erection  of  poles  and  the  stringing  of  wires  thereon  during 
the  period  of  plaintiff's  corporate  existence  as  hereinbefore 
set  forth,  for  the  transmission  of  electricity  over,  along  and 
upon  the  public  roads  and  highways  of  said  county  of  Shasta, 
and  over,  along  and  upon  the  streets,  avenues  and  alleys  of 
the  unincorporated  towns  of  said  county  of  Shasta,  for  the 
supplying  of  inhabitants  of  the  said  county  of  Shasta  with 
such  electricity  for  light,  power  and  heat ;  and  also  owns  and 
is  in  possession,  use  and  enjoyment  of  a  certain  franchise 
granted  by  the  city  of  Redding,  the  only  incorporated  city 
in  said  county  of  Shasta,  by  ordinance  of  the  board  of  trus- 
tees thereof,  for  the  erection  of  poles  and  the  stringing  of 
wires  thereon,  for  the  transmission  of  electricity  over,  along 
and  upon  the  public  streets,  avenues  and  alleys  of  said  city 
of  Bedding,  for  the  supplying  of  inhabitants  of  said  city  with 
such  electricity  for  light,  power  and  heat. 

"III. 

"That  plaintiflf  is  by  virtue  of  a  location  and  appropriation 
made  the  day  of  September,  1904,  and  duly  sold,  as- 
signed, transferred  and  conveyed  to  this  plaintiff  thereafter 
and  prior  to  the  commencement  of  this  action,  the  owner  of 
and  entitled  to  take,  use  and  divert  five  thousand  inches  of 
the  waters  running  and  flowing  in  that  certain  creek  in  the 
eastern  portion  of  said  county  of  Shasta,  commonly  known 
and  designated  as  Old  Cow  creek,  at  a  point  in  section  32, 
township  33  north,  range  1  east,  M.  D.  M.,  to  be  conveyed  by 
means  of  ditches,  flumes,  aqueducts  and  natural  water  ways 
from  the  said  point  of  diversion  to  a  point  in  section  6,  town- 
ship 31  north,  range  1  west,  M.  D.  M.,  where  the  same  is  to 
be  used  for  the  purpose  of  generating  electricity  as  above 
set  forth  and  is  then  to  be  permitted  to  return  to  and  flow 
down  a  certain  branch  of  said  Old  Cow  creek  known  as  South 
Cow  creek,  down  which  branch  known  as  South  Cow  creek 
said  water  will  flow  and  return  to  and  mingle  with  the  waters 
flowing  down  Old  Cow  creek,  its  natural  channel  as  afore> 
said. 
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"IV. 

''That  said  Old  Cow  creek  is  not  a  navigable  stream  or 
watercourse.  •  .  • 

"The  said  Old  Cow  creek  flows  and  rons  oyer  five  thousand 
inches  of  water,  and  said  plaintiff  is,  as  aforesaid,  the  owner 
of  five  thousand  inches  of  water  running  and  flowing  therein, 
by  virtue  of  appropriation  as  af  oresaid,  and  entitled  to  take, 
divert  and  use  the  same  as  against  the  said  defendants,  and 
as  against  all  the  world  except  as  to  riparian  rights  of  said 
defendants  therein,  which  said  riparian  rights  are,  as  herein 
set  forthy  sought  to  be  condemned  in  this  action. 

"That  the  name  of  the  sole  owner  and  claimant  of  the  only 
person  in  the  use,  occupation  and  possession  of  or  having  any 
interest  in  the  property  described  in  this  first  cause  of  action 
in  this  complaint,  or  any  damages  for  the  taking  thereof,  so 
far  as  is  known  to  or  can  be  ascertained  by  this  plaintiff,  is 
as  follows,  to  wit: 

"Martha  A.  Sheridan  is  the  owner  and  is  in  possession  of  a 
certain  tract  of  land  situated  in  said  county  of  Shasta,  over, 
along  and  upon  which  said  waters  of  said  Old  Cow  creek  flow 
and  which  is  wholly  below  the  point  of  diversion  and  between 
said  point  and  the  junction  of  said  Old  Cow  creek  and  said 
South  Cow  creek  as  above  described,  which  tract  of  land  is 
particularly  described  as  follows,  to  wit:  The  east  half  of  the 
southeast  quarter  of  section  6,  township  32  north,  range  1 
east,  M.  D.  M.,  together  with  the  riparian  rights  connected 
therewith  and  appurtenant  thereto,  in  and  to  the  waters  of 
said  Old  Cow  creek,  .  .  .  (particularly  describing  the  nature 
of  said  riparian  rights). 

"That  not  exceeding  two  acres  of  the  said  lands  above  de- 
scribed are  capable  of  being  irrigated  and  the  total  amount 
of  water  required  to  irrigate  such  land  does  not  exceed  one- 
half  of  one  miners'  inch,  measured  under  a  four-inch  pressure, 
as  aforesaid. 

"VI. 

"That  for  the  purpose  of  the  construction,  operation,  use, 
accommodation  and  maintenance  of  plaintiff's  proposed  canals, 
flumeSi  ditches,  aqueducts,  pipe-lines,  electrie  power  lines  and 
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generally  for  the  supplying  according  to  the  intent  and  pur- 
poses of  its  incorporation,  said  electricity  and  electric  current 
for  the  public  uses  aforesaid,  it  is  necessary  that  plaintiff 
appropriate,  take,  use,  acquire,  and  hold  all  of  said  five  thou- 
sand inches  of  the  running  and  flowing  waters  of  said  Old 
Cow  creek  passing  through,  oyer,  upon  and  along  the  several 
tracts  of  land  herein  particularly  described,  and  all  riparian 
rights  appurtenant  to  and  connected  with  said  tract  of  land 
hereinbefore  described  in  and  to  said  waters  of  said  Old  Cow 
creek. 

**VII. 

''That  the  use  to  which  said  waters  are  to  be  taken  and 
applied  by  said  plaintiff  as  aforesaid  is  a  public  use  and  that 
plaintiff  is  in  charge  of  such  public  use,  and  that  the  taking 
and  acquiring  of  said  waters  and  said  riparian  rights  as 
aforesaid  is  necessary  to  said  use,  in  that  it  is  necessary  that 
plaintiff  shall  take  said  waters  as  aforesaid  as  against  said 
defendants  and  as  against  said  tracts  of  land,  and  use  and 
hold  the  same  for  the  use  and  purposes  herein  mentioned 
and  deprive  the  owners  as  aforesaid  of  the  riparian  rights 
hereinbefore  mentioned  and  described,  and  divert,  take,  use 
and  hold  the  waters  of  said  creek  to  the  extent  of  plaintiff's 
claim  thereto  as  aforesaid,  as  against  the  riparian  rights  of 
said  defendants,  at  and  from  the  point  hereinbefore  mentioned 
as  the  point  of  diversion  to  the  point  where  the  said  waters 
are  to  be  used  and  returned  to  the  natural  channel  of  said 
Old  Cow  creek  as  aforesaid,  and  by  the  means  hereinbefore 
mentioned. 

''That  a  large  number  of  the  inhabitants  of  said  county  of 
Shasta,  and  of  the  public  generally  in  said  county  of  Shasta, 
and  elsewhere  in  the  state  of  California,  are  without  elec- 
tricity or  electric  current  for  such  purposes  of  light,  power 
and  heat  or  for  any  other  purpose,  and  it  is  necessary  that 
plaintiff  should  take  said  waters  and  said  riparian  rights  for 
the  purpose  of  supplying  said  use. 

"VIII. 

"That  plaintiff  has  acquired  for  said  public  use  from  the 
owners  of  said  lands  bordering  on  Old  Cow  creek  or  through 
which  said  creek  flows  between  said  intended  point  of  diver- 
sion and  said  point  where  the  waters  are  to  be  returned  to 


May,  1910.]    Nobthxbn  Lioht  sto.  Co.  v.  Staoheb.        417 

the  natural  channel  of  Old  Cow  creek,  all  riparian  rights  in 
and  to  the  waters  running  therein  through  and  oyer  said 
lands  save  and  except  from  the  above-named  defendants  in 
this  action,  the  property  hereby  sought  to  be  condemned.'' 

We  think  th«  purpose  for  which  the  property  is  sought  to 
be  condemned  appears  with  sufficient  certainty.  The  land  of 
defendants  is  definitely  described  by  legal  subdivisions  and 
it  is  alleged  that  the  waters  of  Old  Cow  creek  flow  ''over, 
along  and  upon"  said  land,  ''which  is  wholly  below  the 
point  of  diversion  and  between  said  point  and  the  junction 
of  said  Old  Cow  creek  and  said  South  Cow  creek  as  above 
described."  The  complaint  also  alleges  that  it  is  necessary 
that  plaintiff  appropriate,  take  and  use  "all  riparian  rights 
of  defendants  to  and  connected  with  said  tract  of  land  here- 
inbefore described  in  and  to  said  waters  of  said  Old  Cow 
creek."  The  prayer  is  for  the  condemnation  of  the  riparian 
rights  of  defendants.  The  complaint  also  sets  forth  specifi- 
cally the  nciture  and  character  of  the  riparian  rights  con- 
nected with  said  land.  This  we  think  sufficient  to  show  with 
reasonable  certainty  the  property  sought  to  be  condemned. 

The  point  made  that  the  facts  should  be  stated  showing 
the  necessity  for  taking  the  property  was  made  in  BifUio  Irr. 
District  v.  Brandon,  103  Gal.  384,  [37  Pac.  484],  and  it  was 
there  held  that  the  rule  contended  for  is  not  a  rule  of  pleading 
but  of  evidence. 

It  is  stated  in  the  complaint  that  there  is  water  flowing 
down  Old  Cow  creek  in  addition  to  the  five  thousand  inches 
appropriated  and  owned  by  plaintiff.  The  precise  quantity 
flowing  through  defendants'  land  is  not  stated  and  need  not 
be.  It  does  appear  that  more  water  passes  down  the  creek 
than  has  been  appropriated  by  plaintiff,  and  that  the  various 
defendants  have  certain  riparian  rights  to  all  of  it,  and 
plaintiff  avers  a  necessity  for  taking  all  the  water  of  the 
creek,  including  that  to  which  the  defendants  are  entitled  as 
riparian  owners.  Plaintiff  was  not  called  upon  to  make  an 
apportionment  in  its  complaint  of  those  riparian  rights  among 
their  several  owners.  Whatever  those  rights  may  be,  plaintiff 
seeks  to  condemn  all  of  them,  and  it  will  be  for  the  court 
or  a  jury  to  fix  the  compensation  to  be  paid  to  each  owner 
as  the  facts  may  warrant. 

IS  OftL  ^p.— ST 
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The  case  of  Shasta  Power  Co.  ▼.  Walker,  149  Fed,  568,  was 
an  action  to  condemn  lands.  In  many  of  its  features  the 
case  was  not  unlike  the  one  here — ^the  purpose  of  plaintiff 
being  the  same  as  here  and  stated  in  much  the  same  form  of 
pleading.  The  question  whether  the  use  was  a  public  use 
came  up  on  demurrer.  The  court  said:  ''Taking  the  allega- 
tions of  the  complaint  as  a  whole  into  consideration,  and  being 
mindful  that  the  plaintiff  has  acquired  franchises  from  the 
city  of  Redding  and  the  county  of  Shasta  for  the  purpose  of 
serving  the  inhabitants  of  both  such  municipalities  with  light, 
heat  and  power,  I  am  of  the  opinion  that  the  plaintiff  is  shown 
to  be  •  public  service  corporation,  and  hence  that  the  com- 
plaint is  within  itself  sufficient.  The  objection  that  the  con- 
templated use  is  vague,  indefinite  and  uncertain  cannot  be 
maintained."  The  case  was  later  tried  on  its  merits  and 
plaintiff  had  judgment,  and  is  reported  in  160  Fed.  858,  87 
C.  C.  A.  660.  In  the  discussion  of  what  is  necessary  to  con- 
stitute a  public  use  and  speaking  with  reference  to  subdivision 
12  of  section  1238,  Code  of  Civil  Procedure,  supra,  the  court 
said: 

"There  can  be  no  doubt  that  within  this  provision  the  fur- 
nishing of  electricity  as  it  is  proposed  to  be  furnished  by  the 
defendant  in  error  is  a  use  for  which  the  legislature  intended 
that  the  right  of  eminent  domain  might  be  exercised.  The 
purpose  of  the  statute  is  to  remove  obstacles  in  the  way  of 
development  and  progress  in  the  state,  and  it  is  in  harmony 
with  the  constitution  and  section  1001  of  the  Civil  Code,  which 
gives  to  any  person  without  further  legislative  action  the 
power  to  acquire  property  for  any  of  the  uses  specified  in 
section  1238,  'either  by  the  consent  of  the  owner  or  by  pro- 
ceedings had  under  the  provisions  of  title  7,  part  3,  of  the 
Code  of  Civil  Procedure,  and  any  person  seeking  to  acquire 
property  for  any  of  the  uses  mentioned  in  said  title  is  an 
agent  of  the  state  or  person  in  charge  of  such  use  within  the 
meaning  of  these  terms  as  used  in  said  title.'  .  .  • 

"And  it  has  generally  been  held  by  the  courts  that  the 
generation  of  electric  power  for  distribution  and  sale  to  the 
pubUc  on  equal  terms  is  a  public  enterprise,  and  that  water 
used  for  that  purpose  is  devoted  to  a  public  use."  (Citing 
cases.) 
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It  is  no  longer  a  disputed  proposition  that  the  state  through 
its  legislature,  in  the  exercise  of  its  police  power,  may  regu- 
late the  rate  to  be  charged  by  corporations  doing  a  business 
affected  with  a  public  interest.  Says  Mr.  Thompson:  ''Prop- 
erty is  clothed  with  a  public  interest  within  the  meaning  of 
this  rule  when  it  is  used  in*  a  manner  to  make  it  of  public 
consequence,  and  its  use  affects  the  community  at  large/' 
(3  Thompson  on  Corporations,  sec  2950.) 

In  support  of  the  general  demurrer  it  is  urged  that  plain- 
tiff has  stated  itself  out  of  court  by  averring  ownership  of 
the  property  sought  to  be  condemned ;  citing  City  of  San  Jose 
V.  Freyschlag,  56  Cal.  8.  Plaintiff  does  not  allege  ownership 
of  any  interest  in  the  riparian  rights  of  defendants.  It  is 
alleged  that  the  creek  flows  five  thousand  miner's  inches  and 
over;  thait  plaintiff  is  the  owner  of  five  thousand  inches  flow- 
ing in  the  creek  and  the  right  to  divert  the  same  ''except  as 
to  the  riparian  rights  of  said  defendants  therein,  which  said 
riparian  rights  are,  as  set  forth  herein,  sought  to  be  con- 
demned in  this  action."  It  appears  from  the  complaint  that 
defendants  have  a  certain  interest  in  the  waters  to  be  con- 
demned— ^namely,  riparian  rights  therein — and  these  are  the 
rights  put  in  issue. 

We  think  the  complaint  states  facte  sufficient  to  show  that 
the  use  is  a  public  use  and  that  plaintiff  is  in  charge  of  a 
public  use.  It  is  true,  as  claimed  by  defendants,  that  the 
complaint  must  show  that  the  use  for  which  the  property  is 
to  be  taken  is  a  public  use  so  declared  to  be  by  the  legis* 
lature.  It  is  also  true  that  the  courts  will  not  condenm  prop- 
erty for  a  use  "which  is  evidently  private  or  to  accomplish 
some  purpose  which  is  not  of  a  public  character." 

The  right  of  the  people  or  government  to  take  private  prop- 
erty for  public  use  is  given  by  section  1237,  Code  of  Civil 
Procedure,  and  may  be  exercised  in  the  manner  provided  in 
the  subsequent  sections — part  3,  title  VII,  of  the  same  code. 
Section  1238  sets  forth  the  public  uses  in  behalf  of  which 
this  right  may  be  exercised,  "subject  to  the  provisions  of 
this  title."  Among  those  public  uses  are  found  in  subdi- 
visions 12  and  13  the  following: 

"12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts 
and  pipes  and  outlets  natural  or  otherwise  for  supplying,  stor- 
ing and  discharging  water  for  the  operation  of  machinery  for 
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the  purpose  of  generating  and  transmitting  electricity  for  the 
supply  of  mines,  quarries,  railroads,  tramways,  miUs,  and 
factories  with  electric  power;  and  also  for  the  applying  of 
electricity  to  light  or  heat  mines,  quarries,  mills,  factories,  in- 
corporated cities  and  counties,  villages  or  towns ;  and  also  for 
furnishing  electricity  for  lighting,  heating  or  power  purposes 
to  individuals  or  corporations,  together  with  lands,  buildings 
and  all  other  improvements  in  or  upon  which  to  erect,  install, 
place,  or  use  or  operate  machinery  for  the  purpose  of  gener- 
ating and  transmitting  electricity  for  any  of  the  purposes  or 
uses  above  set  forth. 

''13.  Electric-power  lines,  electric-heat  lines;  and  electric 
light,  heat  and  power  lines." 

Section  1239  divides  the  estates  and  rights  in  lands  subject 
to  be  taken  for  public  use  into  three  dajBses:  1.  A  fee  simple 
when  taken  for  certain  purposes  not  here  involved.  '*2,  An 
easement,  when  taken  for  any  other  purpose.''  3.  The  right 
to  occupy  land  to  remove  therefrom  such  earth,  etc.,  as  may 
be  necessary  for  some  public  purpose. 

Section  1240  classifies  and  enumerates  the  private  property 
which  may  be  taken  under  this  title:  **1.  All  real  property 
belonging  to  any  person.  •  .  .  6.  All  classes  of  private  prop- 
erty not  enumerated  may  be  taken  for  public  use  when  au- 
thorized by  law."  And  section  1241  provides  that  "Before 
any  property  can  be  taken,  it  must  appear:  1.  That  the  use 
to  which  it  is  to  be  applied  is  authorized  by  law ;  2.  That  the 
taking  is  necessary  to  such  use." 

The  act  of  March  22,  1905,  [Stats.  1905,  p.  777],  provides 
for  the  sale  of  franchises  by  counties  and  municipalities, 
among  others,  "to  erect  poles  or  wires  for  transmitting  elec- 
tric heat  and  power  over  or  upon  any  public  street  or  high- 
way," and  provides  for  the  payment  of  two  per  cent  of  the 
gross  annuEd  receipts  for  the  enjoyment  of  such  franchise. 
Section  629  et  seq.  of  the  Civil  Code  are  regulatory,  to  some 
extent,  of  corporations  engaged  in  supplying  electricity.  The 
statute  relating  to  eminent  domain,  however,  seems  to  clearly 
recognize  the  object  in  which  plaintiff  is  engaged  and  for 
which  it  was  incorporated  as  a  public  use. 

The  proposition  principally  discussed  and  upon  which  de- 
fendants mainly  rely  is  as  follows:  "The  statute  does  not 
authorize  the  condemnation  of  water  or  riparian  rights  for 
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creating  power,  for  generating  electricity,  for  power  lines,  heat 
lines,  or  electric  heat,  light  or  power."  The  contention  is 
that  section  1240,  Code  of  Civil  Procedure,  ''fails  to  provide 
expressly  for  the  condemnation  of  water  or  the  riparian  right 
of  the  land  owners  to  the  flow  of  water  over  their  lands, 
thereby  leaving  a  doubt  as  to  the  intention  of  the  legislature 
as  to  what  property  should  be  condemned,"  and  there  being 
a  doubt  it  must  be  resolved  against  the  right  to  condemn. 
Attention  is  invited  to  subdivision  7  of  section  1240  as  show- 
ing that  the  ''classes  of  property  not  enumerated"  may  be 
taken  only  "when  such  taking  is  authorized  by  law."  But 
this  latter  clause  adds  nothing  to  the  statute,  for  section  1241 
provides  that  "before  property  can  be  taken,  it  must  appear 
that  the  use  to  which  it  is  to  be  applied  is  a  use  authorized 
by  law."  This  condition  applies  to  all  the  classes  of  property 
enumerated  in  section  1240.  The  question,  then,  is,  Is  water 
or  the  riparian  right  to  water  property  and  does  it  come 
within  any  of  the  classes  enumerated  as  the  subject  of  con- 
demnation t  The  word  "property"  includes  property  real 
and  personal.  (Civ.  Code,  sec.  14.)  Anything  of  which  there 
may  be  ownership  is  called  property.  (Civ.  Code,  sec.  654.) 
Clearly,  water  and  the  right  to  its  use  as  riparian  to  land  is 
property.  If  it  is  to  be  regarded  as  real  property  it  falls 
within  subdivision  1  of  section  1240,  and  if  it  is  to  be  regarded 
as  property  other  than  such  as  is  enumerated  in  the  eight 
other  classes,  it  falls  within  subdivision  7. 

The  supreme  court  said,  in  HiU  v.  Neivman,  5  Cal.  445,  [63 
Am.  Dec.  140] :  "The  right  to  water  must  be  treated  in  this 
state  as  it  always  has  been  treated,  as  running  with  the  land, 
and  as  a  corporeal  privilege  bestowed  upon  the  occupier  or 
proprietor  of  the  soil;  and  as  such  has  none  of  the  charac- 
teristics of  mere  personalty."  In  Lux  v.  Hoggin,  69  Cal. 
392,  [10  Pac.  754],  the  court  said:  "The  right  to  running 
water  is  defined  to  be  a  corporeal  right  or  hereditament,  which 
follows  or  is  embraced  by  the  ownership  of  the  soil  over  which 
it  naturally  passes."  (Citing  cases.)  It  would  seem  to  be 
too  plain  for  argument  that  if  land  may  be  condemned  its 
incidents  may  also  be  taken;  and  whatever  doubt  there  may 
be  of  the  intention  of  the  legislature  in  using  the  term  land, 
such  doubt  is  cleared  away  by  the  declaration  that  "all  classes 
of  private  property  not  enumerated  may  be  taken  for  public 
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use  wh€n  authorized  by  law/'  These  provudons  would  seem 
to  invite  but  a  single  further  inquiry,  Is  the  taking  authorized 
by  lawt  The  answer  here  is  equally  clear  and  free  from 
doubt  and  is  given  in  section  1238,  which  authorizes  the 
exercise  of  the  right  of  eminent  domain  in  behalf  of  the  uses 
mentioned  in  subdivisions  12  and  13  of  that  section.  We 
have,  then,  the  clearly  expressed  authority  to  take  property 
for  the  use  in  question,  and  we  also  have  a  clearly  expressed 
description  of  the  property  which  may  be  taken.  The  fact 
that  the  statute  does  not  specifically  mention  water  and  ripa- 
rian rights  to  water  suggests  no  doubt  to  our  minds  as  to  the 
intention  of  the  legislature. 

Mr.  Lewis  says:  "Land  and  all  estates,  rights,  interests  and 
easements  in,  or  appurtenant  thereto,  may  be  taken  under 
the  power  of  eminent  domain.  There  may  be  a  question 
whether  the  taking  of  a  particular  property,  right  or  easement 
has  been  authorized,  but  if  the  intention  of  the  legislature  is 
clear,  its  power  is  beyond  question.  The  right  of  a  corpora- 
tion to  maintain  one  or  more  bridges  across  a  street  may  be 
condemned.  The  rights  of  riparian  and  abutting  owners  may 
be  condemned  without  taking  any  estate  in  the  land  to  which 
they  pertain."  (1  Lewis  on  Eminent  Domain,  sec.  262a.) 
The  same  author  says:  "All  kinds  of  property,  and  every 
variety  and  degree  of  interest  in  property,  may  be  taken 
under  the  power  of  eminent  domain. '*  (Lewis  on  Eminent 
Domain,  sec.  262.)  We  cannot  doubt  that  the  legislature 
meant,  by  subdivision  7,  section  1240,  to  include  every  class 
of  private  property  not  specifically  enumerated  and  that  the 
language  is  not  to  be  interpreted  as  excluding  water  and 
riparian  rights  simply  because  they  are  not  distinctly  men- 
tioned. Defendants  would  have  the  court  ingraft  upon  the 
statute  an  exception  so  that  it  would  read,  "all  classes  of 
private  property  not  enumerated  excepi  wcder  and  riparian 
rights  may  be  taken  for  public  use."  This  the  court  cannot 
do.  There  is  no  element  of  sacredness  peculiar  to  water  that 
should  exempt  it  from  bearing  the  burden  placed  upon  other 
property  when  necessary  to  be  taken  for  the  public  good. 

In  the  case  of  St.  Helena  Water  Co.  ▼.  Forbes,  62  Cal.  182, 
[45  Am.  Rep.  659],  the  proceeding  was  "to  condemn  the 
waters  of  the  creek  (York  creek)  for  the  purpose  of  supplying 
the  inhabitanits  of  the  town  with  water/'  and  the  court  stated 
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the  principal  question  to  be  "whether  or  not,  under  the  laws 
of  this  state,  the  right  of  a  private  individual  to  enjoy  the 
flow  of  water  in  its  natural  channel,  upon  or  along  his  land, 
can  be  taken  from  him  for  such  purpose/'  Sections  1239  and 
1240  were  under  review,  and  the  court  decided  that  the  right 
claimed  by  defendant  could  be  condemned 

The  court,  in  Alia  Land  etc.  Co.  v.  Hcmcock,  85  Cal.  219, 
[20  Am.  St  Rep.  217,  24  Pac.  645],  referred  to  the  riparian 
right  of  Hancock  (to  the  extent  that  it  existed)  ''as  an 
appurtenance  to  the  land,  running  with  it  as  a  corporeal 
hereditament.  It  was  one  which  might  be  segregated  by  grant 
or  condemnation,  or  extinguished  by  prescription.''  While 
the  question  was  not  directly  involved,  the  opinion  is  not  with- 
out value.  In  Ooidd  v.  Stafford,  91  Cal.  146,  155,  [27  Pac. 
543,  546],  the  court  said:  ''The  right  of  a  riparian  proprietor 
to  the  flow  of  a  stream  of  water  over  his  land  is  an  incident 
of  his  property  in  the  land,  is  annexed  to  the  land,  and  con- 
sidered part  and  parcel  of  it  (citing  St.  Helena  Water  Co.  v. 
Forbes,  [62  Cal.  182,  45  Am.  Bep.  659]),  but  may  be  'segre- 
gated' from  the  land  by  grant,  condemnation,  or  by  pre- 
scription," and,  resulting  from  this  doctrine,  it  was  held 
that  the  grantors  of  plaintiff  might  grant  their  riparian 
rights,  and  hence  a  subsequent  deed  of  the  land  would  not 
convey  riparian  rights. 

In  Lux  V.  Hoggin,  69  Cal.  300,  [10  Pac.  697],  the  court 
stated  that  in  St.  Helena  Water  Co.  v.  Forbes,  [62  Cal.  182,  45 
Am.  Rep.  659],  "the  main  question  was  whether  the  code  pro- 
vides for  a  condemnation  of  that  species  of  property  (riparian 
right)  to  public  uses.  The  question  was  answered  in  the 
affirmative." 

City  of  Santa  Cruz  y.  Enright,  95  Cal.  105,  [30  Pac.  197], 
was  an  action  to  condemn  the  right  to  the  waters  of  a  certain 
creek.  Enright  claimed  that  there  was  neither  authority  nor 
necessity  for  the  exercise  of  the  power,  but  if  there  was  such 
power  he  was  entitled  to  compensation  not  only  as  a  riparian 
proprietor  but  as  an  appropriator.  The  distinct  question  now 
here  was  not  before  the  court,  but  the  waters  of  the  creek 
were  condemned  and  the  judgment  was  afiSrmed. 

Hercules  Water  Co.  ▼.  Fernandez,  5  Cal.  App.  726,  [91 
Pac  401],  was  an  action  to  condemn  riparian  rights.  The 
judgment  of  condenmation  was  reversed,  but  the  right  to  con- 
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demn  was  not  questioned.  In  both  the  cases  last  above  cited 
eminent  counsel  appeared^  and  it  is  not  probable  that  both 
they  and  the  court  would  have  failed  to  observe  so  vital  a 
matter  as  is  now  being  urged  had  the  point  been  deemed  to 
possess  merit. 

Subdivision  6,  section  1240,  of  our  Code  of  Civil  Pro- 
cedure, is  the  same  as  subdivision  6  of  section  5958,  Revised 
Codes  of  North  Dakota.  In  the  case  of  Bigelaw  v.  Draper, 
6  N.  D.  152,  [69  N.  W.  570],  it  was  held  that  riparian  rights 
of  a  land  owner  may  be  condemned.  (Citing  8t,  Helena 
Water  Co.  v.  Forbes,  62  Cal.  182,  [45  Am.  Eep.  659],  and 
other  cases.)  There  a  railroad  corporation  condemned  the 
right  to  a  strip  of  land  across  the  bend  of  a  creek  by  which 
to  divert  the  water  of  the  creek  and  to  extinguish  the  riparian 
rights  to  the  stream  in  the  bend  of  the  creek  thus  cut  o£F. 
The  court  said,  among  other  things:  "It  was  not  necessary 
to  condemn  the  land  through  which  flows  the  river  to  be 
diverted  from  its  channel.  There  appears  to  be  no  necessity 
for  the  taking  of  the  real  estate  itself;  and  it  is  a  familiar 
principle  of  law  that  the  wresting  of  private  property  from 
the  hands  of  the  owners  for  a  public  use  should  never  be 
permitted  to  extend  beyond  mch  property  or  such  interest 
in  property  as  is  reasonably  required  to  subserve  the  interests 
of  the  public."  The  principle  was  followed  in  State  v. 
Superior  Court,  48  W^sh.  277,  [125  Am.  St.  Rep.  927,  93  Pac. 
423,  17  L.  E.  A.,  N.  S.,  1005],  the  court  saying:  ''If  riparian 
rights,  right  of  access,  right  of  light  and  air,  and  other 
kindred,  intangible  rights  appurtenant  to  real  estate,  are 
property,  they  are  certainly  such  property,  and  such  an  in- 
terest in  real  estate,  as  an  owner  would  be  entitled  to  alienate, 
thereby  conveying  an  easement  If  such  rights  may  be  con- 
veyed, we  see  no  reason  why  they  may  not,  under  the  right 
of  eminent  domain,  be  condemned  when  necessary  for  public 
use,  without  an  appropriation  of  the  land  itself."  It  was 
also  held  in  Clear  Creek  Water  Co.  v.  Oladeville  Imp,  Co.,  107 
Ya.  278,  [58  S.  E.  586],  that  riparian  rights  could  be  con- 
demned Also  in  Watauga  Water  Co.  v.  Scott,  111  Tenn. 
321,  [76  S.  W.  888],  although  in  that  case  the  law  failed  to 
provide  for  compensation  and  the  power  was  for  that  reason 
alone  held  not  to  have  been  given.    In  Crawford  v.  Hathaway, 
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67  Neb.  325,  [108  Am.  St.  Rep.  647,  6  L.  R.  A.  889,  93 
N.  W.  781],  the  court  decided  that  riparian  rights  could  be 
condemned  under  a  statute  authorizing  condemnation  of  real 
property.  The  court  said:  "The  right  of  riparian  proprietors 
to  the  use  of  the  waters  flowing  in  the  streams  to  which 
their  lands  are  adjacent,  when  once  attached,  is  in  its  nature 
a  vested  right  in  property,  a  corporeal  hereditament,  being 
a  part  and  parcel  of  the  riparian  land  which  is  annexed  to 
the  soil,  and  the  use  of  it  is  an  incident  thereto,  of  which 
the  owner  cannot  be  rightfully  divested  except  by  grant,  pre- 
scription or  condemnation.  •  .  .  This  property  right  like  any 
other  part  of  his  realty  is  subject  to  condemnation  and  appro- 
priation for  public  use  in  the  manner  provided  by  law. ' '  In 
McOhee  Irr.  Ditch  Co.  v.  Hudson,  85  Tex.  587,  [22  S.  W. 
398],  it  was  held  that  a  statute  authorizing  condemnation  of 
land  carried  with  it  the  authority  to  condemn  riparian  rights. 
These  cases  appear  to  treat  such  rights  as  land  or  as  embraced 
within  the  term  land,  as  was  the  basis  of  the  decision  in  St. 
Helena  Water  Co.  v.  Forbes,  62  Cal.  182,  [45  Am.  Rep.  659]. 
We  do  not  feel  justified  in  attempting  to  test  the  question  by 
a  comparison  of  the  advantages  and  value  of  irrigation  with 
the  benefits  to  the  public  that  may  be  derived  from  the  exer- 
cise of  the  power  here  invoked.  Ck)nsiderations  looking  to  the 
value  or  necessity  of  the  property  to  the  private  owner  must 
give  way  to  the  requirements  of  the  public  at  large,  for  the 
theory  upon  which  all  property  is  held  and  enjoyed  is  that 
whenever  the  state  needs  it  as  necessary  to  the  welfare  of  the 
people  thereof  it  has  the  right  to  so  declare  by  law  and  to 
take  it  in  accordance  therewith,  the  assumption  being  that 
the  private  owner  is  compensated  in  damages  and  in  sharing 
with  other  citizens  the  benefits  of  the  use  to  which  his  prop- 
erty is  dedicated.  And  should  this  in  a  given  case  seem  in- 
adequate, there  is  the  still  further  consideration  that  the 
rights  of  the  public  are  paramount  to  those  of  the  individual, 
and  the  welfare  of  society  may  rightfully  demand  unrequited 
sacrifices  of  its  individual  members. 

It  seems  to  us  that  the  right  to  condemn  water  and  the 
riparian  rights  thereto,  as  a  public  use,  is  too  well  grounded 
in  this  state,  under  the  law  as  it  now  exists,  to  justify  us  in 
setting  it  aside  upon  some  new  view  that  may  now  be  urged. 
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The  judgment  is  reversed,  with  directions  to  overrule  the 
demurrer. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  18, 1910. 


[Crim.  No.  241.    First  AppeDate  Distriet.— ICaj  16,  1010.] 

THE    PEOPLE,  Respondent,  v.  ALPHONSE    BORDET, 

Appellant. 

Criminal  Law — Placing  Wipe  in  Housk  of  Pbostitdtion — Oonyiction 
— Insufficient  Bbief  upon  Apfkau — ^Wbere,  upon  appeal  from  a 
judgment  of  conviction  of  a  charge  that  defendant  placed  his  wife 
in  a  specified  house  of  prostitution  and  permitted  her  to  remain 
there,  appellant  in  his  brief  merely  states  that  defendant  was  con- 
victed on  the  uncorroborated  testimony  of  his  wife,  which  was  con- 
tradicted in  every  particular,  and  "it  then  became  a  question  of 
veracity  for  the  jury  to  determine,"  and  then  merely  states  that 
"the  evidence  presented  by  the  people  was  insufficient  to  justify 
the  verdict,"  without  pointing  out  in  any  way,  nor  at  all,  as  to 
what  the  evidence  was  or  the  respects  wherein  it  was  insufficient, 
it  is  not  the  duty  of  this  court  to  consider  the  sufficiency  of  the 
evidence,  but  it  will  regard  it  as  sufficient. 

Id. — Evidence  of  Wife  —  Objection  to  Question  Sustained  Ovxa- 
COMB  BT  Subsequent  Answer. — ^Where  the  wife  testified  that  her 
husband  went  with  her  first  to  a  neighboring  house,  the  woman  in 
which  went  with  them  to  the  house  of  prostitution,  an  objection 
sustained  to  a  question  as  to  what  conversation  took  place  in  the 
first  house  was  overcome  by  subsequent  answer,  that  she  had  no 
conversation  with  any  person  at  that  first  house. 

lb. — Examination  of  Defendant — Leaving  Childbxn  m  Cabs  of  8o- 
oiBTT — Statement  Begabdino  Wife — Pbopeb  Exclusion. — ^Where, 
upon  defendant's  examination  after  testifying  that  he  placed  his 
children  in  care  of  the  Society  for  the  Prevention  of  Cruelty  to 
Children,  a  question  as  to  what  statement  he  then  made  to  them 
respecting  his  wife  was  properly  excluded,  where  nothing  appeared 
to  show  its  materiality;  and  any  self-serving  deelaration  made  t^ 
him  at  that  time  to  tliird  parties  would  aol  ba  admiiiible. 
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APPEAL  from  a  judgment  of  the  Superior  CJourt  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial    George  H.  Cabaniss,  Judge. 

William  Tomsky,  for  Appellant 

U.  S.  Webb,  Attorney  General,  C.  M.  Pickert,  District  At- 
torney, and  James  F.  Brennan,  Assistant  District  Attorney, 
for  Bespondent. 

COOPER,  P.  J.— The  defendant  was  charged  in  the  in- 
formation with  the  crime  of  felony  in  willfully  and  feloniously 
placing  and  leaving  his  wife  in  a  certain  house  of  prostitution 
known  and  designated  as  No.  50  Bartlett  alley,  situated  in 
the  city  and  county  of  San  Francisco,  and  with  permitting 
his  wife  to  remain  in  said  house.  To  the  information  he 
entered  a  plea  of  not  guilty,  and  after  the  evidence  was  in 
the  jury  returned  a  verdict  finding  him  guilty  as  charged 
in  the  information.  Judgment  was  accordingly  entered  upon 
said  verdict,  and  this  appeal  is  prosecuted  from  the  judgment 
and  from  the  order  denying  defendant's  motion  for  a  new 
trial.  The  case  comes  here  upon  the  judgment-roll  and  a  bill 
of  exceptions. 

The  defendant's  counsel  in  his  brief  states  that  the  defend- 
ant was  convicted  upon  the  uncorroborated  testimony  of  his 
wife,  and  that  the  said  testimony  was  contradicted  in  every 
material  particular,  and  "it  then  became  a  question  of 
veracity  for  the  jury  to  determine."  The  brief  then  states: 
"The  evidence  presented  by  the  people  was  insufficient  to 
justify  the  verdict."  No  other  or  different  argument  is  made 
in  regard  to  the  insufficiency  of  the  evidence,  nor  is  it  pointed 
out  in  any  way,  nor  at  all,  as  to  what  the  evidence  was  or 
the  respects  wherein  it  was  insufficient.  In  such  case  we  do 
not  deem  it  our  duty  to  consider  the  sufficiency  of  the  evi- 
dence, but  will  regard  it  as  sufficient 

The  wife  of  the  defendant  testified  that  her  husband  went 
with  her  after  telling  her  the  place  where  she  could  find  em- 
ployment, and  that  she  first  went  with  her  husband  to  46 
Bartlett  alley,  and  that  she  found  that  it  was  not  the  right 
house,  and  the  woman  at  46  Bartlett  alley  accompanied  her 
to  No.  50,  where  she  talked  to  the  woman  at  No.  50.    She  was 
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then  asked  by  defendant  the  following  question:  ''Now,  what 
conversation,  if  anything,  did  you  have  with  the  lady  living 
at  No.  46 1"  This  question  was  objected  to  by  the  district 
attorney,  and  the  objection  was  sustained.  It  is  claimed  that 
the  court  erred  in  sustaining  the  objection  to  this  question. 
It  appears  by  an  examination  of  the  record  that  in  answer 
to  the  question  immediately  following  the  witness  answered 
that  she  had  no  eonversation  with  any  person  at  No.  46  prior 
to  the  time  she  went  to  No.  50.  Therefore,  if  the  question 
was  material,  it  was  afterward  answered  by  the  witness  that 
she  had  no  such  conversation. 

It  is  also  urged  that  the  court  erred  in  sustaining  an  objec- 
tion made  to  the  following  question  asked  of  the  defendant 
by  his  counsel  when  he  was  upon  the  stand:  ''Did  you  make 
a  statement  to  them  there  regarding  your  wifef  The  ques- 
tion had  reference  to  the  fact  that  defendant  had  taken  his 
children  to  or  permitted  them  to  be  placed  in  care  of  the 
Society  for  the  Prevention  of  Cruelty  to  Children,  and  that 
he  went  there  and  had  some  conversation  with  regard  to  his 
children  and  his  wife.  Nothing  was  said  in  reference  to  the 
character  of  the  statement  that  was  made  by  defendant,  or 
what  was  the  object  of  it,  and  we  are  not  told  in  the  brief. 
By  an  examination  of  the  record  we  cannot  determine  that 
the  question  related  to  a  material  matter.  Any  self-serving 
declaration  made  by  defendant  at  that  time  to  third  parties 
would  not  be  admissible. 

There  is  no  other  error  complained  of,  and  hence  it  follows 
that  the  judgment  and  order  must  be  affirmed,  and  it  is  so 
ordered. 

Kerrigan,  J,,  and  Hall,  J.,  concurred. 
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[dr.  No.  548.    First  Appellate  Distriet.— Maj  16,  1910.] 

EVELINE  A.  GRIGGS,  AppeUant,  v.  JOHN  HABTZOKE, 

Respondent. 

TAXAnoN  —  Crrr  Taxis  —  Citt  Oboinangi  Attthobizzd  bt  Gvnxral 
Law— AssxssMXNT  and  Goujbction — Sales  to  Btatb. — ^Where  by 
the  general  law  of  1895  (Stats.  1895,  p.  218),  anj  eitj  or  munici- 
pal corporation,  not  of  the  first  class,  was  authorized,  by  ordinance, 
to  provide  for  the  assessment  and  collection  of  its  city  taxes  by 
the  same  methods  employed  by  county  officers,  and  by  ordinance  of 
the  city  of  San  Jose,  it  was  so  provided,  all  of  its  city  taxes  must 
thereafter  be  assessed  and  collected  by  the  ordinary  machinery  em- 
ployed for  the  assessment  and  coUection  of  state  and  county  taxes, 
including  sales  to  the  state,  in  case  of  delinquency  for  the  dty 
tax,  as  well  as  for  the  state  and  county  taxes,  and  the  passage  of 
title  to  the  state,  in  ease  of  nonredemption  thereof. 

Id. — ^DKKD  to  STATK  —  QuISTINO  TiTIA  —  GBOSS-OOMPLAmT  TO  Enfobob 

Tax  Titlb  —  Nonanswdi  —  Admission  of  Levy  of  City  Tax. — 
Where  a  deed  had  passed  to  the  state  for  city,  county,  and  state 
taxes,  and  the  complaint  was  so  framed  as  to  cover  the  elements  of 
an  action  of  ejectment  and  to  quiet  title,  and  the  defendant  set 
up  a  tax  title  acquired  from  the  state  by  way  of  cross-com- 
plaint under  a  deed  for  city,  county  and  state  taxes,  to  which  no 
answer  was  filed,  it  cannot  be  objected  by  plaintiff  that  no  city 
tax  was  levied  for  the  year  for  which  the  sale  was  made,  that  fact 
alleged  in  the  eross-complaint  being  admitted  by  failure  to  deny 
the  same. 

Id. — Effeot  of  Bbcital  in  Dexd  to  Stats— Priica  Facib  Evidence. — 
Where  the  deed  to  the  state  recited  that  a  levy  had  been  made  for 
the  city  taxes,  such  recital,  under  the  provisions  of  section  8186  of 
the  Political  Code,  is  prima  facie  evidence  of  its  truth. 

Id. — ^Deed  fbom  Tax  Gollectob  to  State's  Gilanteb. — Held,  that  the 
deed  of  the  state's  title  to  the  defendant  by  the  tax  collector  was 
executed  in  the  usual  form,  and  that  it  was  sufficient  in  form  to 
divest  the  state's  title  and  pass  it  to  the  grantee. 

Id. — ^BxciTAi^  BsQinsED — Iumatebial  Disgbepanoy. — ^Neither  the  total 
tax  nor  the  amounts  which  go  to  make  it  up  were  required  to  be  re- 
cited in  the  tax  deed.  It  is  the  amount  of  the  assessment  which 
must  be  recited,  both  in  the  certificate  of  sale  and  tax  deed,  and  it 
is  sufficient  that  this  is  the  same  in  both  documents.  A  variance 
of  a  few  cents  in  the  recital  of  the  tax  levied  for  county  purposes, 
between  the  certificate  and  the  deed,  is  immateriaL 

Id. — ^Notice  of  Saia  by  State — Ingorbect  Computation  of  Interest — 
Failubb  of  Sedbmption — Sale  mot  Void. — The  mere  fact  that 
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there  was  a  mistaken  computation  of  interest  in  the  notiea  of  sale 
by  the  state  would  not  render  the  sale  bj  the  state  void  under  the 
present  law,  under  which  the  property  belonged  to  the  state,  and 
it  might  sell  it  for  a  sum  in  excess  of  the  cunount  of  the  tax,  where 
the  plaintiff  failed  to  redeem  and  tender  the  amount  due  before 
the  sale. 

APPEAL  from  a  jndgmeBt  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J. 
E.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Will  M.  Beggs,  and  A.  H.  Jarman,  for  Appellant 

Nicholas  Bowden,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  by  plaintiff  from  the 
judgment  in  favor  of  defendant,  also  from  an  order  denying 
her  motion  for  a  new  trial  and  from  an  order  denying  her 
motion  to  vacate  the  judgment,  amend  the  conclusions  of  law, 
and  enter  a  different  judgment,  the  last-mentioned  motion 
being  made  under  sections  663  and  663A  of  the  Code  of  Civil 
Procedure. 

The  complaint  in  this  action  is  so  framed  as  to  cover  both 
the  elements  of  an  action  in  ejectment  and  an  action  to  quiet 
title  to  the  land  described  in  the  complaint,  which  is  situated 
within  the  city  of  San  Jose.  Defendant  answered,  and  also 
filed  a  cross-complaint,  setting  up  title  in  himself  by  virtue 
of  a  tax  deed. 

The  facts  presented  by  the  record  are  briefly  as  follows :  On 
July  26, 1897,  plaintiff  purchased  the  property,  and  on  March 
1,  1898,  it  was  assessed  to  her  at  $4,260.  According  to  the 
assessment  the  amount  of  taxes  on  said  property  for  the  year 
1898  was,  for  county  purposes  $26.07,  for  city  purposes  $54.74, 
and  for  state  purposes  $20.79.  Said  taxes  were  not  paid,  but 
became  delinquent,  and  costs,  penalties  and  charges  accrued 
thereon  in  the  further  sum  of  $13.17.  Nearly  five  months 
after  plaintiff  purchased  the  property,  to  wit:  December  21, 
1897,  she  delivered  to  Eveline  Dubois  a  mortgage  thereon  as 
security  for  the  payment  of  $8,000,  which  was  not  recorded 
until  March  12,  1898.  The  mortgage  being  for  more  than 
the  assessed  value  of  the  property,  it  may  be  supposed  that 
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plaintiff  aastuned  that  the  mortgagee  would  have  the  mortgage 
assessed  and  pay  taxes  thereon,  and  that  there  would  be  no 
assessment  against  the  land  as  distinct  from  the  mortgage. 
However  that  may  be,  taxes  on  the  property  for  the  year  1898 
were  not  paid,  nor  were  they  paid  for  any  year  thereafter 
up  to  and  including  the  year  1904.  The  taxes  for  the  year 
1898,  as  mentioned  above,  having  become  delinquent,  the 
county  tax  collector  on  June  27,  1899,  duly  executed  a  cer- 
tificate of  sale  of  said  property  for  nonpayment  of  city,  county 
and  state  taxes  for  that  year  to  the  state  of  California.  Sub- 
sequently on  July  25,  1904,  he  made  and  executed  a  deed 
to  the  state  for  the  nonpayment  of  such  taxes.  Thereafter 
the  tax  collector,  pursuant  to  an  authorization  from  the  con- 
troller, advertised  the  property  for  sale  and  sold  the  same  to 
the  defendant. 

The  first  question  raised  by  the  appellant  is,  Has  the  state, 
through  the  county  tax  collector,  authority  to  sell  property 
for  delinquent  municipal  taxes  due  the  city  of  San  Joset 

The  city  of  San  Jose  is  governed  by  charter  (Stats.  1897, 
p.  592).  Article  IV  thereof  deals  with  the  subject  of  revenue 
and  taxation,  and  in  substance  provides  that  the  mayor  and 
common  council  shall  have  full  power  and  authority  to  assess, 
levy  and  oollect  taxes,  and  that  the  city  may  by  ordinance 
avail  itself  of  the  privilege  of  having  its  taxes  assessed  and 
collected  by  the  county  officers.  It  is  also  the  duty  of  the 
mayor  and  common  council,  under  section  4  of  said  article, 
in  providing  for  levying  and  collecting  city  taxes,  to  be  gov- 
erned by  state  laws  relating  to  the  levying  and  collecting  of 
state  and  county  taxes  as  far  as  applicable.  This  section 
further  provides  that  ''all  sales  and  conveyances  of  property 
made  and  executed  for  the  nonpayment  of  delinquent  taxes 
shall  have  the  same  force  and  effect  as  when  made  and  exe- 
cuted for  the  nonpayment  of  taxes  levied  for  state  and  county 
purposes.*'  By  general  law  (Stats.  1895,  p.  219)  the  legis- 
lature provided  that  the  governing  body  of  any  municipal 
corporation,  such  as  the  city,  by  ordinance  might  avail  itself 
of  the  privilege  of  having  its  taxes  assessed  and  collected  by 
oounty  officers.  The  common  council  of  San  Jose,  pursuant 
to  section  3  of  article  IV  of  said  charter,  did  pass  such  an 
ordinance,  and  thereby  brought  itself  within  the  provisions 
of  the  said  general  law.    Section  1  of  the  act  of  1895  among 
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other  things  provides  that  after  a  city,  by  ordinance,  has 
availed  itself  of  this  act,  ^^all  assessments  shall  be  made  and 
taxes  collected  by  the  assessor  and  tax  collector  of  such 
county."  Section  5  provides  for  the  adding  of  a  separate 
column  for  the  city  tax  to  the  general  county  assessment- 
book.  It  provides  further  that  '^such  taxes  so  levied  shall  be 
collected  at  the  same  time  and  in  the  same  manner  as  state 
and  county  taxes;  and  when  collected  the  net  amount  ascer- 
tained by  sections  six  and  seven  of  this  act  shall  be  paid  to 
the  •  •  .  municipal  corporation  or  city  to  which  it  respectively 
belongs,  under  the  general  requirements  and  penalties  pro- 
vided by  law  for  the  settlement  of  other  taxes."  Section  9 
provides  that  "whenever  any  real  property  situate  in  any 
city  or  municipal  corporation  which  has  availed  itself  of  the 
provisions  of  this  act,  has  been  sold  for  taxes  and  has  been 
redeemed,  the  money  paid  for  such  redemption  shall  be  ap- 
portioned by  the  county  treasurer  to  such  city  or  municipal 
corporation  in  the  proportion  which  the  tax  due  to  such  city 
or  municipal  corporation  bears  to  the  total  tax  for  which 
such  real  property  was  sold." 

In  brief,  a  reading  of  the  entire  act  of  1895  shows  a  clear 
intent  on  the  part  of  the  legislature  to  make  provision  for 
the  collection  of  municipal  taxes  under  the  ordinary  machin- 
ery employed  in  collecting  taxes  for  county  and  state  pur- 
poses. 

The  manner  and  time  for  the  collection  of  state  and  county 
taxes  are  established  in  chapter  VII,  title  IX,  part  III,  of 
the  Political  Code  (sees.  3746--3819,  inclusive) .  And  so  far  as 
the  state  and  county  taxes  are  concerned,  it  is  not  disputed 
that  the  proceedings  in  the  case  under  consideration  were  reg- 
ular. Proceeding  under  the  act  of  1895  and  the  ordinance 
passed  under  the  authority  of  the  charter,  the  city  taxes  for 
which  the  land  in  controversy  was  sold  were  collected  at  the 
same  time  and  in  the  same  manner  as  the  state  and  county 
taxes  by  the  county  tax  collector,  and  in  view  of  the  cir- 
cumstances related  this  official  not  only  had  the  power  but 
it  was  his  plain  duty  to  make  the  collection  in  this  way. 

Plaintiff  next  contends  that  there  is  no  evidence  that  the 
city  of  San  Jose  ever  authorized  or  levied  a  tax  for  the  year 
1898,  and  that  therefore  the  deed  made  by  the  county  tax 
collector  to  defendant  is  void. 


May,  1910.]  Gbiggs  v.  Hartzosb.  433 

By  failure  to  deny  in  her  answer  the  allegation  in  the 
eross-complaint  of  such  levy  the  plaintiff  admitted  it.  More- 
over, the  deed  of  the  property  to  the  state  recited  that  such 
a  levy  was  made,  and  nnder  the  provisions  of  section  3786 
of  the  Political  Code  such  recital  is  prima  facie  evidence  of 
its  truth.     (RoUins  v.  Wright,  93  CaL  895,  [29  Pac.  58].) 

The  deed  from  William  A.  January,  tax  collector,  to  the 
defendant  was  executed  in  the  usual  form,  and  it  was  sufficient 
in  form  to  divest  the  title  of  the  state.  (Pol.  Code,  sec. 
3898;  Chapman  v.  Zoberlein,  152  Cal.  216,  [92  Pac.  188]; 
Baird  y.  Munroe,  150  CaL  560,  [89  Pac.  352];  Bank  of 
Lemoore  y.  Fidgham,  151  Cal.  234,  [90  Pac.  936].) 

Section  3786  of  the  Political  Code  requires  that  the  tax 
deed  recite  the  matters  recited  in  the  certificate  of  sale,  and 
by  section  3776  of  the  same  code  the  matters  to  be  set  forth 
in  the  certificate  of  sale  are  enumerated.  In  this  case  the 
certificate  of  sale  recited  that  the  tax  levied  for  county  pur- 
poses was  $26.07.  The  deed  recited  that  the  tax  for  county 
purposes  was  $26.04.  Plaintiff  claims  that  these  recitals  being 
different,  the  deed  to  the  state  is  void,  but  neither  the  total 
tax  nor  the  amounts  which  go  to  make  it  up  are  required  to 
be  stated.  It  is  the  amount  of  the  assessment  which  must 
be  recited,  and  that  is  the  same  in  both  documents. 

The  notice  of  sale  by  the  state  is  required  to  contain  a 
detailed  statement  of  all  delinquent  taxes,  penalties,  costs  and 
exx>enses  up  to  the  date  of  sale.  (Pol.  Code,  sec.  3897.)  The 
notice  under  which  the  sale  was  made  in  this  case  incorrectly 
computed  the  interest,  and  accordingly  the  property  was  sold 
for  €ui  amount  slightly  in  excess  of  the  amount  of  taxes,  pen- 
alties, interest  and  costs;  and  plaintiff  claims  that  on  this 
account  the  deed  from  the  state  to  the  defendant  is  void. 
Under  the  statute  as  it  formerly  read,  when  the  property  was 
sold  to  the  person  who  would  take  the  least  quantity  of  land 
for  the  amount  of  the  tax,  a  sale  for  more  than  the  tax  was 
void.  But  under  the  present  law  this  property  belonged  to 
the  state,  and  it  might  sell  it  for  a  sum  in  excess  of  the 
amount  of  the  tax.  {Fox  v.  Wright,  152  Cal.  59,  62,  [91 
Pac.  1005].)  And  while  it  may  be  that  if  the  state  failed  to 
publish,  post  or  mail  the  required  notice  of  sale,  or  improp- 
erly described  the  property  in  such  notice,  a  sale  made  there- 
under might  be  void  as  to  plaintiff,  still  in  this  casCi  as  the 
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plaintiff  before  the  sale  could  have  tendered  the  true  amount 
due  and  redeemed  the  property,  the  mere  fact  that  it  was 
sold  for  a  little  more  than  the  exact  amount  due  does  not 
render  the  sale  void. 
The  judgment  and  orders  are  affirmed^ 

Cooper,  P.  J.,  concurred. 

HALL,  J. — ^I  concur  in  the  judgment,  lint  in  addition  to 
what  is  said  in  the  opinion  prepared  by  Justice  Kerrigan  con- 
cerning the  regularity  of  the  sale  of  the  property  in  suit  by 
the  state  to  the  defendant,  I  am  of  the  opinion  that  plaintiff 
is  in  no  position  to  attack  the  title  or  possession  of  defendant, 
who  is  in  possession  claiming  title  under  the  sale  by  the  state 
and  the  deed  thereunder.  By  the  deed  to  the  state,  under  the 
sale  for  unpaid  taxes,  the  plaintiff  was  divested  of  all  title  to 
the  property  in  suit.  *'Such  deed  conveys  to  the  state  the 
absolute  title  to  the  property  described  therein.  .  .  .*'  (Pol. 
Code,  sec.  3787.)  Her  only  right  was  a  right  to  redeem  or 
repurchase  from  the  state,  by  complying  with  the  provisions 
of  section  3817,  Political  Code.  This  she  has  not  done  or  of- 
fered to  do.  The  owner  of  real  property  sold  and  conveyed 
to  the  state  for  unpaid  taxes  has  no  title  thereto  until  he  has 
redeemed  under  the  provisions  of  section  3817,  Political  Code. 
Such  redemption  is  in  effect  a  repurchase.  Not  only  is  it  ex- 
pressly provided  by  section  3787  that  the  deed  to  the  state 
conveys  the  absolute  title  to  the  state,  but  it  is  provided  by 
section  3817  that  the  recordation  of  the  controller's  receipt  for 
the  redemption  money  shall  have  the  effect  of  a  reconveyance 
of  the  interest  conveyed  by  the  deed  to  the  state.  It  is  thus 
clear  that  the  delinquent  property  owner  has  no  title  inter- 
mediate the  sale  and  deed  to  the  state,  and  the  redemption 
from  the  state.  Having  neither  redeemed  nor  offered  to  re- 
deem under  the  provisions  of  section  3817,  Political  Code, 
plaintiff  is  in  no  position  to  attack  either  the  possession  or  title 
of  defendant,  claiming  under  the  sale  by  the  state  and  the 
deed  thereunder. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  14,  1910. 
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[(St.  No.  756.    Second  Appellate  District— Maj  17,  1910.] 

SIECH  ELECTRICAL  AND  TESTING  LABORATORIES, 
Respondent,  y.  P.  A.  GARBUTT,  Appellant. 

CONTKAOr   TO    CONSISUOT   AND    INSTALL    ELEGTIUCAL    PlANT  —  KONPBB- 
VOBICANGB  AND  DSLAT  —  PATliENT  IN  FULL — WAIVES  OF  GOUNTEB- 

GLAiii — SUPPOST  or  Findings. — In  an  action  to  recover  an  alleged 
balance  due  on  a  contract  to  construct  and  install  an  electric  light- 
ing and  beating  plant,  where  defendant  denied  any  balance  due,  and 
eounterclaimed  damages  for  nonperformance  and  delay  in  perform- 
ance, and  the  court  found  for  defendant  as  to  any  balance  due,  and 
found  that  defendant  paid  plaintiff  in  full  for  the  plant,  with  full 
knowledge  of  the  facts  on  which  the  counterclaim  was  based,  and 
found  against  defendant  on  the  counterclaim,  and  that  such  coun- 
terclaim was  waived,  it  is  held  that  the  evidence  in  the  record  sus- 
tains such  findings. 

Id. — Woke  Dons  Undeb  Defendant's  Instbuotions — ^Payments  Made 

AS  WOBK  PBOOBESSBD — SUPPOBT  OF  FiNDINO — ^FULL  PAYMENT  WiTH 

Knowledge. — ^Where  it  appears  that  the  work  was  done  by  plain- 
tiff's agent  under  defendant's  instructions,  between  April  and  De- 
eember,  1907,  and  that  the  work  was  paid  for  as  it  progressed  in 
fourteen  checks  running  from  April  29,  1907,  to  December  21,  1907, 
thus  completing  payment  in  full,  the  evidence  fully  sustains  the 
finding  that  fuD  payment  was  made  with  fuU  knowledge  of  all  the 
facts  on  which  the  counterclaim  was  based.  It  was  not  necessary 
that  the  entire  work  should  be  completed  before  there  could  be  an 
acceptance  of  and  payment  for  any  part  of  the  work  by  defendant. 

Id.— Lateb  Mutual  Chabges  of  Bad  Faith. — The  fact  that  later  cor- 
respondence between  the  parties  contained  mutual  charges  of  misrep- 
resentation and  bad  faith,  made  by  each  to  the  other,  is  not  evidence 
that  defendant  did  not  accept  and  pay  for  the  entire  work  done  by 
plaintiff. 

Id. — Decision  as  to  Waiteb  of  Claim  fob  Damages  not  Against  Law. 
The  decision  that  there  was  a  waiver  of  the  claim  for  damages  is 
not  against  law.  The  defendant,  who,  with  fuU  knowledge  of  all 
the  defects  in  the  wo]±,  accepted  and  paid  for  it,  thereby  waived  his 
claim  for  damages. 

Id. — Common  Count  not  Involved  —  Eztinotiom  of  Obligation  fob 
Bbxach  of  Contract — ^Aooobd  and  Satisfaction. — There  is  no  com- 
mon count  in  the  complaint.  The  case  is  one  in  which  the  court 
has  found  that  goods  and  labor,  to  a  certain  value,  had  been  fur- 
nished under  the  contract,  and  so  accepted  by  the  defendant.  There 
has  been  an  extinction  of  the  obligation  of  plaintiff  to  make  good 
tiia  breach  af  the  contract  of  which  it  was  guilty  laj  an  aeeeptaaea 
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of  the  work  hj  fhe  defendant,  whieh  if  in  the  nature  of  an  accord 
and  Batisfaction. 

lD.~^BOnMD  lOB  BBTBNTIDN   BT  PLAXNTOT  of  DBnENBANT'S   MONXT. — 

The  court  did  not  recognize  plaintiff's  right  to  retain  the  money  re- 
ceived from  defendant,  on  the  ground  that  the  gooda  furnished  and 
Bervices  rendered  were  reaaonably  worth  that  amount,  but  because 
defendant  accepted  them  in  compliance  with  the  contract,  and  paid 
that  amount  for  them. 

Id. — All  Gbounds  of  Damaob  Nboatived  by  Findings. — It  is  held  that 
all  the  grounds  of  damage  set  up  in  the  counterclaim  were  negatived 
hj  the  findings  of  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  L.  Murphey,  and  Murphey  &  Poplin,  for  Appellant 

C.  S.  Tappan,  for  Respondent. 

TAGQART,  J. — ^Action  to  recover  balance  due  on  contract 
for  constructing  and  installing  an  electric  lighting  and  heat- 
ing plant,  with  counterclaim  for  damages  for  failure  to  com- 
ply with  contract.  Judgment  was  for  defendant  for  his  costs 
on  the  complaint  and  for  plaintiff  on  the  counterclaim.  De- 
fendant appeals  from  that  part  of  the  judgment  whieh  denies 
him  relief  on  his  counterclaim,  and  the  record  is  presented  un- 
der the  alternative  method. 

The  plaintiff  agreed  to  construct,  on  a  boat  belonging  to  de- 
fendant, an  electrical  plant  to  be  comprised  of  engine,  gen- 
erator, switchboard,  storage  batteries,  electric  cooking  range, 
searchlight  and  the  necessary  wiring  and  equipment  to  oper- 
ate  the  same;  to  perform  the  labor  necessary  to  install  the 
plant,  and  do  fhe  engineering  required  for  and  the  superin- 
tending of  the  installation  of  said  plant;  for  which  defend- 
ant was  to  pay  the  actual  cost  of  material  and  apparatus  pur- 
chased and  manufactured,  seventy-five  cents  per  hour  for 
labor  in  installing  the  plant,  transportation  of  workmen  from 
Los  Angeles  to  San  Pedro  and  their  board  and  lodging  at 
the  latter  place  if  they  remained  there  while  engaged  in  the 
work;  and  for  engineering  and  superintending  fifteen  per  cent 
of  the  actual  cost  of  the  plant,  such  4M)6t  in  any  event  to  be 


May,  1910.]     Siboh  E.  &  T.  Laboratobobs  v.  Gabbxttt.    437 

not  less  than  $2,500  for  this  purpose.  The  complaint  alleges 
that  plaintiff  expended  $3,700.81;  that  there  was  additional 
apparatus  purchased  by  it  in  the  sum  of  $320.39  for  use  in 
the  plant,  which  was  billed  to  defendant,  upon  which  it  is 
entitled  to  a  commission;  that  there  have  been  paid  on  said 
items,  respectively,  $3,437.64  on  account  of  materials,  and 
$200  on  account  of  commissions,  leaving  an  unpaid  balance 
of  $666.72  due  from  defendant  to  plaintiff. 

The  answer  denies  that  the  materials  were  of  any  greater 
value  than  the  sum  paid  by  defendant  to  plaintiff,  and  denies 
any  indebtedness  on  account  of  commissions,  for  the  reason 
that  the  contract  was  not  complied  with  by  plaintiff  and  no 
commissions  earned.  The  counterclaim  of  defendant  of 
$5,754.03  is  made  up  of  the  $3,437.64  paid  to  plaintiff  for 
materials,  which  it  is  contended  are  lost  to  defendant  because 
the  plant  is  valueless  and  useless  to  him,  except  that  portion 
thereof  which  may  be  used  as  a  lighting  plant,  which  is  of 
the  value  of  $1,000,  and  certain  fixtures,  air-compressor  and 
searchlight  of  the  value  of  $320.39;  and  the  further  alleged 
items  of  $1,000  damages  for  loss  of  use  of  the  boat  for  two 
months  owing  to  delay  of  plaintiff  with  the  work  done ;  $500 
damages  for  loss  of  use  of  the  plant  for  six  months;  and  $500 
for  completion  of  installation  of  parts  of  the  plant  left  un- 
finished by  plaintiff. 

The  trial  court  found  the  contract  to  have  been  made  as  al- 
leged; that  plaintiff  pursuant  thereto  purchased  material  and 
apparatus  and  performed  labor  to  the  value  of  $3,610.98,  but 
did  not  complete  said  plant  in  accordance  with  the  contract; 
that  ''defendant  had  paid  to  plaintiff  [said  sum  ($3,610.98)] 
with  full  knowledge  that  said  contract  had  not  been  carried 
out  in  accordance  with  the  agreement  entered  into  between 
plaintiff  and  defendant;  •  •  .  that  by  reason  of  said  failure 
to  complete  said  contract  [plaintiff]  is  not  entitled  to  recover 
any  further  or  additional  remuneration  for  said  services  ren- 
dered, other  than  said  sum  of  $3,610.98,  paid  by  defendant 
to  plaintiff  under  the  terms  of  said  contract";  that  defend- 
ant was  not  damaged  in  any  sum  whatever  by  reason  of  the 
delays  in  installing  the  plant,  and  that  defendant  is  not  in- 
debted to  plaintiff  in  any  sum  under  the  contract.  The  two 
findings,  however,  as  to  which  appellant  principally  urges  er- 
ror are  as  follows;  ''YL    That  defendant. was  fully  informed 
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of  the  fact  that  said  plant  had  been  improperly  installed  by 
plaintiff,  and  defendant  acquiesced  in  any  and  all  delays  in 
the  installation  of  said  plant,  and,  with  full  knowledge  of  said 
facts,  the  defendant  paid  said  sum  of  $3,610.98  to  plaintiff''; 
and  ''IX.  The  court  further  finds  that,  in  respect  to  the 
counterclaim  of  defendant  against  plaintiff,  any  damage  suf- 
fered by  reason  of  the  nonperformance  of  said  contract  by 
plaintiff  has  been  waived  by  reason  that  defendant,  with  full 
knowledge  of  said  facts,  having  paid  for  and  accepted  said 
work." 

We  are  of  opinion  that  there  is  evidence  in  the  record  to 
sustain  these  findings.  While  defendant  testified  that  he  was 
not  an  electrical  expert,  he  further  testified  that  after  he  be- 
came suspicious  of  the  electrical  ability  of  plaintiff's  super- 
vising manager,  Mr.  Sirch,  he  consulted  experts  and  took  their 
advice  in  the  matter;  that  he  was  ''on  the  job"  generally 
six  or  seven  times  a  week,  always  once  a  week,  for  two  or 
three  hours ;  and  that,  at  the  second  visit  of  Sirch  to  the  boat, 
he  (Sireh)  was  guilty  of  such  manifest  absurdities  in  his  at- 
tempts to  take  measurements  of  the  boat  for  the  purpose  of 
installing  the  plant  as  caused  the  defendant  and  his  con- 
struction foreman  to  look  at  each  other  and  smile.  This  was 
before  any  work  was  done  on  the  contract.  The  witness  Sirch 
also  testified  that  defendant  personally  directed  the  designing, 
the  placing  of  the  conduits  and  their  quality,  and  passed  upon 
every  step  as  the  work  progressed,  including  the  wiring  of  the 
circuits  and  how  they  would  have  to  be  and  the  location  of 
each  piece  of  machinery.  "He  instructed  what  he  wanted 
there  and  I  did  what  he  said."  The  bill  of  particulars  ren- 
dered by  plaintiff  shows  services  performed  and  material  fur- 
nished between  April  and  December,  1907,  principally  prior 
to  September,  and  the  fourteen  checks  of  defendant  introduced 
as  evidence  of  payments  made  by  him  to  plaintiff  for  the 
work  done  under  the  contract  bore  dates  running  from  April 
29,  1907,  to  December  21,  1907.  This  would  seem  to  support 
finding  YI  without  further  examination  of  the  record.  That 
the  later  correspondence  between  the  parties  contained  charges 
of  misrepresentation  and  bad  faith  made  by  each  to  the  other 
is  not  evidence  that  defendant  did  not  accept  the  work  as 
done  by  plaintiff.  It  was  not  necessary  that  the  entire  work 
be  completed  before  there  could  be  an  acceptance  of  any  of 
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the  work  hy  the  defendant.  There  was  evidence  to  sustain 
the  finding  of  the  court  to  this  effect. 

The  contention  of  appellant  that  the  decision  is  against  law 
is  equally  untenable.  The  defendant  with  full  knowledge  of 
all  the  defects  in  the  work  accepted  and  paid  for  it,  and  he 
thereby  waived  his  claim  for  damages.  This  is  not  a  case  in 
which  judgment  has  been  given  on  a  quantum  valebat  or 
quantum  meruit  count,  but  one  in  which  the  court  has  found 
that  goods  and  labor  to  a  certain  value  have  been  furnished 
under  the  contract  and  so  accepted  by  defendant,  notwith- 
standing they  were  not  up  to  the  standard  fixed  by  the  con- 
tract. In  other  words,  there  has  been  an  extinction  of  the 
obligation  of  plaintiff  to  make  good  the  breach  of  contract  of 
which  it  was  guilty  by  an  acceptance  of  the  work  by  defend- 
ant, which  is  in  the  nature  of  an  accord  and  satisfaction.  The 
court  did  not  recognize  the  plaintiff's  right  to  retain  the 
amount  received  by  it  from  defendant  on  the  ground  that  the 
goods  furnished  and  services  rendered  were  reasonably  worth 
that  amount,  but  because  defendant  accepted  them  in  compli- 
ance with  the  contract  and  paid  that  amount  for  them.  There 
is  no  common  count  in  the  complaint. 

The  residue  of  the  damage  claim  of  defendant,  which  cov- 
ered all  but  the  matters  which  the  court  found  were  accepted, 
consisted  of  damages  for  delay,  repairs,  etc,  and  all  these 
were  negatived  by  the  court's  findings. 

Judgment  affirmed. 

AUen,  P.  J.,  and  Shaw,  J.,  ooncurred. 
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[Civ.  No.  806.    Second  Appellate  Di8trict.--May  18,  1910.] 

MARCUS  S.  KOSHLAND  et  al.,  AppeUants,  v.  P.  C. 
CHERRY  et  al.,  Trustees  of  City  of  San  Luis  Obispo,  and 
Superintendent  of  Streets,  Respondents. 

PuBUO  Alley  —  Cul-db-sao  —  Pull  Bounda&y  —  Titlb  I>eeds — Town 
Patent — Public  Trust. — Where  a  public  alley  known  aa  "Eose  al- 
ley" formed  a  cul-de-sae  about  twelve  feet  wide,  extending  originally 
from  Monterey  street  into  block  13  of  the  city  of  San  Luis  Obispo, 
and  terminated  at  the  center  of  San  Luis  Obispo  creek,  and  aU  of 
appellant's  title  deeds  described  it  accordingly,  and  the  testimony 
shows  that  it  had  been  used  both  for  watering  stock  and  for  de- 
livering goods  at  a  store  bounding  thereon,  and  that  it  was  so  used 
from  1862  to  1868,  when  the  town  patent  was  obtained,  the  trust 
for  which  the  town  trustees  took  the  title  therefor  was  to  main- 
tain it  throughout  its  entire  length,  aa  a  public  alley. 

Id. — OBSTEucnoN  or  Alley  by  Stobx — Gatb — Long  Ubxb — ^Pbbscbip* 
TTfB  Bight  not  Obtainable  Against  City. — ^Where  in  1884  plain- 
tiffs constructed  a  store  on  the  alley  and  closed  it  by  a  gate,  leading 
into  the  rear  yard  of  their  store,  and  used  the  property  in  that  way  for 
about  twenty-three  years  before  the  city  trustees  and  superintendent 
of  streets  ordered  such  gate  to  be  removed  and  the  ally  opened  to 
its  fuU  width,  such  long  oocupation  could  create  no  prescriptive 
right  against  the  city. 

Id. — ^UsER  not  Deemxd  Aovzbsb  to  Public  Bight. — ^Any  user  by  plain- 
tiffs or  their  predecessors  in  interest  of  a  public  alley  could  not  be 
presumed  to  be  adverse  to  the  rights  of  the  public. 

Id. — Acceptance  of  Highway  by  Uses — Standabo — ^Pubposx  of  Way. 
In  ascertaining  whether  or  not  a  highway,  public  park  or  public 
place  has  been  accepted  by  user,  the  purpose  which  the  way,  park,  or 
place  is  fitted  or  intended  to  serve  must  be  the  standard  by  which 
to  determine  the  extent  and  character  of  the  use  which  constitutes 
an  acceptance. 

lb. — Accepted  Highway  not  Dbstbuctiblb  as  a  General  Buli — ^Ab- 
sence of  Estoppel. — ^A  public  highway  cannot,  as  a  general  rule, 
be  destroyed  or  acquired  by  adjacent  private  proprietors  by  adverse 
holding,  where  there  is  no  element  of  estoppel  which  could  bring 
the  case  within  any  exception  thereto. 

Id.  —  Action  to  Enjoin  City  Authobitixs  from  Interference  With 
Gate  —  Judgment  of  Nonsuit  —  Affirmance. — In  an  action  by 
plaintiffs  to  enjoin  the  city  trustees  and  superintendent  of  streets 
from  interference  with  plaintiffs'  gate  after  twenty-four  years'  user 
thereof,  it  is  held  that  a  judgment  of  nonsuit  was  properly  entered 
against  the  plaintiff,  and  that  such  judgment  should  be  aiBrmed. 
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APPEAL  from  a  jodgment  of  nonsuit  of  the  Superior 
Court  of  San  Luis  Obispo  County,  and  from  an  order  deny- 
ing a  new  trial*    E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  Y.  Bouldin,  and  C.  P.  Kaetzel,  for  Appellants. 

Thomas  A.  Norton,  and  W.  H.  Spencer,  for  Respondents. 

TAQQART,  J. — ^Action  to  restrain  city  from  removing  gate 
erected  across  alley  by  plaintiffis.  Plaintiffs  appeal  from 
judgment  of  nonsuit  and  an  order  denying  their  motion  for 
a  new  trial. 

Hose  alley  is  a  cul-de-sac  about  twelve  feet  wide,  extending 
from  Monterey  street  into  block  No.  13  of  the  city  of  San 
Luis  Obispo  and  terminating  at  the  center  of  a  creek  in  the 
middle  of  the  block  called  San  Luis  Obispo  creek.  Plaintiffs* 
property  extends  along  one  side  of  the  alley  its  full  length. 
The  wall  of  a  building  thereon,  commonly  known  as  the  Sins- 
heimer  store,  follows  the  line  for  about  one  hundred  feet  of 
the  way  and  a  fence  and  warehouse,  belonging  to  plaintiffs, 
the  rest  of  the  distance.  When  the  Sinsheimer  building  was 
erected,  some  twenty-three  years  before  the  trial  of  this  ac- 
tion, a  gate  was  built  by  plaintiffs'  predecessors  in  interest 
across  the  alley  at  the  southeast  corner  of  the  building,  and 
ever  since  that  time  the  occupants  of  the  Sinsheimer  store 
have  controlled  and  occupied  the  rear  end  of  the  alley  as  a 
part  and  parcel  of  the  back  yard  of  that  building  and  used 
the  other  portion  of  the  alley  as  a  way  to  and  from  the  rear 
of  their  premises.  The  defendants,  as  the  trustees  and  super- 
intendent of  streets  of  the  city,  threaten  to  tear  down  the 
gate  and  open  up  the  alley  to  the  use  of  the  public  its  entfre 
length  \  hence  this  action. 

The  complaint  alleges  ownership  and  possession,  continuous 
inclosure,  use,  and  occupancy  of  the  premises  by  plaintiffs 
and  their  predecessors  in  interest  ''as  a  back  yard  and  for 
storage  purposes,''  and  the  ownership  of  the  gate  in  question. 
It  further  alleges  that  there  never  has  been  a  street,  alley, 
road,  public  or  private,  across  said  parcel  of  land  or  any  part 
thereof  i  that  no  proceedings  were  ever  taken  to  acquire  it  for 
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road  purposes,  no  such  use  made  of  it,  no  money  expended  in 
its  maintenance  and  no  acceptance  of  it  as  a  street. 

The  title  papers  stipulated  as  introduced  were  a  deed  from 
one  Brizzolara  to  Sinsheimer,  a  deed  from  Sinsheimer  and 
wife  to  S.  Koshland,  and  a  decree  of  distribution  in  the  es- 
tate of  S.  Eoshland,  deceased,  to  plaintiffis,  in  all  of  which 
instruments  Bose  alley  is  called  for  as  a  boundary  line  from 
the  center  of  the  creek  to  Monterey  street.  It  appears  by  the 
oral  testimony  of  the  chairman  of  the  board  of  trustees  of 
the  town  of  San  Luis  Obispo,  at  the  time,  that  he  received 
the  patent  from  the  United  States  government  for  the  city 
^'in  trust  for  the  occupants,"  about  1868.  (The  patent  was 
not  introduced  and  no  plat  or  survey  of  the  town  or  city  or 
the  field-notes  are  in  the  record.)  This  witness  further  testi- 
fied that  at  the  date  of  the  patent  he  knew  the  place  that  is 
called  Bose  alley,  and  '^I  can't  at  that  time  say  whether  I 
saw  any  particular  travel  over  said  alley.''  He  was  in  San 
Luis  Obispo  off  and  on  in  1852  and  1853,  and  made  it  his 
permanent  residence  after  1857.  The  city  clerk,  who  was  the 
only  other  witness,  testifying  to  the  early  user  of  the  land, 
said  he  had  been  familiar  with  Bose  alley  since  1862,  and  that 
from  that  time  down  there  had  been  travel  through  it.  ''It 
was  simply  used  for  taking  horses  in  there  to  water  and  also 
delivering  goods  to  the  Brizzolara  store."  That  formerly  the 
gate  was  in  the  side  line  of  the  alley  running  down  from  the 
building  on  the  premises  to  the  center  of  the  creek,  instead  of 
across  the  alley. 

It  is  not  quite  clear  whether  appellants  rely  upon  an  ad*- 
verse  title  to  or  an  easement  or  way  acquired  over  the  prem- 
ises in  question.  It  is  stipulated  that  no  taxes  have  ever  been 
paid  on  the  premises  by  plaintiffs  or  their  predecessors  in  in- 
terest, but  to  this,  in  support  of  their  theory  of  an  adverse 
title  acquired,  they  reply  that  there  is  no  evidence  that  any 
taxes  have  ever  been  assessed  against  the  property.  If  this 
were  a  public  alley,  as  defendants  contend,  tiiere  would  be 
no  assessment  of  it,  and  the  case  may  be  considered  upon  this 
basis.  So,  also,  it  must  be  admitted  that  any  user  by  plain- 
tiffs and  their  predecessors  of  a  public  alley  for  the  purposes 
of  an  alley  could  not  be  presumed  to  be  adverse  to  the  public's 
right.  There  is  no  evidence  in  the  case  to  which  application 
can  be  made  of  the  authorities  cited  by  appellants,  that  the 
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title  of  a  city  to  lots  held  for  sale  for  building  or  other  pri- 
vate purposes  may  be  lost  by  adverse  possession.  {Ames  v. 
8m  Diego,  101  Cal.  890,  [35  Pac.  1005] ;  San  Francisco  v. 
Straut,  84  Cal.  124,  [24  Pac.  814].)  There  is  nothing  in 
the  record  from  which  it  can  be  determined  that  Bose  alley 
is  a  lot  or  parcel  of  land  "remaining  unproved"  under  sec- 
tion 9  of  the  act  of  March  23, 1868.  (Stats.  1867-68,  p.  247.) 
Neither  can  it  be  said  that  this  alley  was  one  laid  out  by  the 
Harris  and  Ward  map,  or  any  other  map  or  survey  made  af- 
ter the  title  thereto  had  vested  in  the  town  authorities  of  San 
Luis  Obispo  in  trust  for  the  owner,  as  was  the  case  with  the 
tract  considered  in  Cerf  v.  Pfleging,  94  Cal.  131,  [29  Pac. 
417] .  The  meager  testimony  in  the  record  shows  without  con- 
tradiction that  Bose  alley  was  known  as  such  and  used  for 
the  purposes  of  an  alley  as  early  as  1862,  and  so  continued 
down  to  the  issuance  of  the  patent  by  the  United  States.  The 
trust  for  which  the  town  trustees  took  the  title  to  it,  there- 
fore, was  to  maintain  it  as  an  alley. 

In  ascertaining  whether  or  not  a  highway,  park  or  public 
place  has  been  accepted  by  user,  the  purpose  which  the  way, 
park  or  place  is  fitted  or  intended  to  serve  must  be  the  stand- 
ard by  which  to  determine  the  extent  and  character  of  use 
which  constitutes  an  acceptance.  Bose  alley  was  not  a  thor- 
oughfare, and  the  uses  to  which  it  could  be  put  by  the  public 
were,  of  course,  somewhat  limited.  The  taking  of  horses  to 
water  in  the  creek  during  the  early  days  was  a  common  use 
such  as  the  public  might  have  made  of  it.  So  also  the  gain- 
ing of  access  by  the  people  at  large  to  the  surrounding  prop- 
erty by  delivery  wagons,  as  well  as  to  the  stream  of  water. 
The  testimony  does  not  show  that  this  use  was  limited  ex- 
clusively to  the  delivery  wagons  of  the  occupants  of  the  prem- 
ises now  owned  by  plaintiffs.  An  accepted  public  highway 
cannot,  as  a  general  rule,  be  destroyed  or  acquired  by  adja- 
cent private  proprietors  by  adverse  holding,  and  there  is  no 
element  of  estoppel  here  which  would  bring  the  case  within 
any  exception  suggested. 

Judgment  and  order  appealed  from  aflirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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S.  W.  RAND,  Respondent,  v.  COLUMBIAN  REALTY  COM- 
PANY, a  Corporation,  Appellant;  COLUMBIAN  IN- 
VESTMENT COMPANY,  a  Corporation,  Codefendant. 

Pleading — Indebitatus  Asstthpsit— Monet  had  and  Bxceiyed — *^bz 
OF  Plaintiti''  not  Avebbsd— Express  Pbohise. — ^In  pleadingr  a 
eount  of  a  complaint  in  indehitatua  assumpsit  for  monej  had  and 
reeelTed,  the  omission  to  ayer  that  the  monej  was  received  '*to  the 
nse  of  the  plaintiff"  would  be  fatal  were  it  not  that  the  count  al- 
leges a  direct  promise  of  the  defendant  appealing  to  repaj  the 
monej,  which  had  the  effect  to  make  the  oonnt  sufficient  to  state  a 
cause  of  action. 

D>. — ^DlTFEBXNT  OOTTNTS  BaSXD  ON   SAME  TeANSAOTION — ^ELECTION   NOT 

Requibxd. — Where  all  of  the  different  counts  of  the  complaint  were 
based  upon  the  same  transaction,  and  had  reference  to  the  same 
identical  sum  of  money,  the  court  did  not  err  in  refusing  to  compel 
the  plaintiff  to  elect  between  the  counts. 

Ed. — FntST  Count  Based  on  Fraud— -Bepbesentative  Agency  in  Ob- 
taining Money — ^Promise  of  Appellant — Cause  of  Action. — 
Where  the  first  count  of  the  complaint  was  based  on  fraud  between 
defendant  corporations  In  obtaining  money  from  plaintiff  without 
consideration,  under  a  contract  with  the  investment  company,  used 
as  representative  agent  of  the  realty  company,  under  fraudulent 
representations,  all  of  the  money  having  been  received  by  the  realty 
company,  which  promised  to  pay  the  same,  and  did  pay  part  but 
refused  to  pay  the  residue,  such  eount  states  a  cause  of  action 
against  the  realty  company  to  compel  payment  of  the  residue. 

Id. — ^Inconsistent  Findings — ^Reversal. — ^A  general  finding  that  the 
aUegations  made  in  the  first  count  of  the  complaint  were  not  sus- 
tained is  inconsistent  with  findings  in  favor  of  the  second  count  of 
indebitattta  aasumpait  based  upon  the  same  express  agreement  stated 
in  the  first  count,  which  is  found  to  be  untrue,  and  such  inconsis- 
tency ia  ground  for  reversal  of  a  judgment  based  on  the  second 
count. 

Id. — Support  of  Finding  Under  Second  Count — ^Presumptive  Nature 
OF  Express  Agreement — ^Direct  Inconsistency. — The  support  of 
the  finding  under  the  second  count  of  the  complaint  as  to  the  ex- 
press agreement,  which  must  be  presumed  to  be  based  upon  suffi- 
cient evidence  where  there  is  any  evidence  in  the  record  tending  to 
sustain  it,  and  there  appearing  to  be  but  one  agreement  shown  in 
the  record,  must  rest  upon  the  theory  that  the  court  determined  uu- 
der  the  evidence  that  the  money  was  obtained  either  fraudulently 
and  through  misrepresentation^  or  by  meant  of  some  agenpy  or  repre- 
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eentatiye  of  appellant.  But  this  fincliiig  bo  supported  is  directly 
and  absolutely  ineonsistent  with  the  finding  that  no  express  agree- 
ment was  made  under  the  first  cause  of  action,  which  related  to  the 
same  facts  and  circumstances  surrounding  the  transaction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  E. 
S.  Torrance,  Judge  rendering  judgment.  W.  B.  Ouy,  Judge 
denying  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Wadham  ft  Pritchard,  for  Appellant. 

Cassius  Carter,  and  Eugene  Daney,  for  Respondent. 

ALLEN,  P.  J. — The  complaint  as  originally  presented  to 
the  trial  court  contained  five  counts.  The  first  thereof  al- 
leged that  the  defendants,  the  Columbian  Realty  Company 
and  the  Columbian  Investment  Company,  were  each  regu- 
larly organized  corporations  carrying  on  business  under  the 
same  management  and  control,  acting  jointly  in  real  estate 
operations;  that  appellant  was  a  solvent  affair,  while  its  co- 
defendant  was  wholly  irresponsible;  that  appellant  took  the 
title  to  all  property  purchased  by  the  investment  company, 
paying  the  purchase  price  thereof;  that  this  was  in  further- 
ance of  a  scheme  through  which  the  appellant  was  to  acquire 
property  without  incurring  liability  on  account  of  the  pur-- 
chase,  and  the  investment  company  was  to  assume  the  obliga- 
tions, thus  effecting  a  fraud  upon  those  with  whom  it  con- 
tracted to  purchase  property  or  do  business ;  that  at  the  date 
named,  under  this  arrangement  and  agreement,  the  invest- 
ment company  acquired  an  option  to  purchase  certain  prem- 
ises in  San  Diego  county,  such  option  being  taken  in  the  name 
of  the  investment  company,  but,  in  fact,  for  the  use  and 
benefit  of  appellant  realty  company;  that  the  investment 
company,  pretending  to  be  the  owner  of  such  option,  con- 
tracted with  plaintiff  and  his  assignor  to  sell  to  them  an  un- 
divided one-half  of  the  land  covered  by  said  option  for  $17,- 
500  part  in  cash  and  the  balance  in  time ;  that  when  the  cash 
payment  came  to  be  made,  the  same  was  made  to  the  appel- 
lant under  representations  by  the  managing  ofScers  thereof 
that  the  two  corporations  were  the  same  and  that  the  invest- 
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ment  company  was  a  part  and  parcel  of  the  realty  company ; 
that  after  the  cash  payment  was  made  both  corporations  per- 
mitted the  option  to  expire  but  that  after  the  expiration  of 
such  option  the  realty  company  collected  from  plaintiff,  who 
had  no  knowledge  of  the  expiration  of  such  option,  a  large 
amount  of  the  purchase  money;  that  thereafter,  and  after 
plaintiif  became  aware  of  the  expiration  of  the  option  and 
the  failure  of  consideration,  he  demanded  a  return  of  his 
money  and  the  same  was  agreed  to;  that  the  written  agree- 
ment to  refund  such  money  was  signed  by  the  investment 
company;  that  after  such  agreement  was  entered  into  the 
realty  company  repaid  a  large  part  of  the  money  received, 
but  refused  to  repay  the  sum  of  $7,839  and  more,  for  which 
the  suit  was  brought,  it  being  made  to  appear  that  a  part 
thereof  was  paid  by  plaintiff  and  a  part  thereof  by  the  as- 
signor of  plaintiff. 

The  second  cause  of  action  was  one  in  indebitaius  assump- 
sit, alleging  indebtedness  to  plaintiff  for  money  had  and  re- 
ceived, with  the  additional  allegation  of  an  express  promise 
to  repay  the  same,  the  amoxint  being  similar  to  that  men- 
tioned in  the  first  cause  of  action.  In  such  count  there  was 
no  allegation  that  the  money  was  had  and  received  to  the 
use  of  plaintiff.  The  other  remaining  three  counts  in  the 
complaint  were  obviously  for  the  recovery  of  the  same  sum 
in  different  forms. 

Demurrer  was  interposed  to  the  complaint  and  each  count 
thereof  and  overruled  by  the  court ;  and  it  is  insisted  that  the 
second  count  was  insufficient,  in  that  it  omitted  to  allege  that 
the  money  was  had  and  received  to  the  use  of  plaintiff.  This 
omission  would  have  been  fatal  were  it  not  that  the  complaint 
contains  an  allegation  of  a  direct  promise  to  repay,  which 
had  the  effect  to  state  a  cause  of  action.  Motion  to  require 
the  plaintiff  to  elect  upon  which  count  he  would  proceed  at 
the  trial  was  denied.  All  of  the  various  counts  in  the  com- 
plaint having  reference  to  the  same  transaction,  and  being 
for  the  recovery  of  the  identical  sum,  we  see  no  error  in  the 
action  of  the  court  refusing  to  require  an  election. 

Upon  the  trial  of  the  action  the  court  found  that  within 
two  years  last  past  the  appellant  became  and  was  indebted 

to  plaintiff  and  to  his  assignor  in  the  sum  na  jr<l  on  n« 

of  moneys  had  and  received  of  the  said  parties  as  alleged  in 
plaintiff's  second  cause  of  action;  found  in  favor  of  plaintiff 
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as  to  the  assignment  of  the  portion  thereof  as  alleged;  found 
that  the  appellant  had  repaid  the  money  which  had  been  re- 
paid nnder  the  agreement;  and  further  found  that  all  other 
allegations  of  plaintiff's  complaint,  except  those  admitted  by 
the  answer  of  defendant  realty  company,  are  not  sustained, 
and  judgment  went  for  plaintiff  and  against  appellant  upon 
the  second  cause  of  action  alone.  Motion  for  a  new  trial  was. 
regularly  filed,  which  was  denied,  and  from  the  judgment 
and  order  denying  a  new  trial  the  realty  company  alone  ap- 
peals, the  action  having  been  dismissed  by  the  court  as  to  the 
investment  company. 

The  record  discloses  that  the  evidence  received  upon  the 
trial  without  contradiction  showed  facts  and  circumstances 
connected  with  the  receipt  of  this  money  very  similar  to  those 
involved  in  the  case  of  Thomas  v.  Moody,  57  Cal.  215 ;  but  it 
will  be  observed  that,  notwithstanding  the  evidence,  the  trial 
court  found  against  plaintiff  upon  the  allegations  of  the  first 
cause  of  action,  which  involved  all  facts  upon  which  an 
agency  might  be  predicated,  the  accuracy  of  which  finding  is 
not  challenged.  The  judgment  rendered  must,  therefore,  rest 
upon  the  sufficiency  of  the  evidence  to  support  the  finding 
of  the  court  that  the  appellant  was  indebted  at  the  date 
named  to  plaintiff  for  money  had  and  received,  together  with 
the  promise  of  repayment.  At  common  law  the  common 
count  for  money  had  and  received  could  be  used  to  recover 
for  money  obtained  by  false  and  fraudulent  representations. 
(1  Chitty's  Pleadings,  364;  Minor  v.  Baldridge,  123  Cal.  190, 
[55  Pac.  783].)  The  promise  to  repay  found  by  the  court 
can  only  have  support  in  the  proposition  that  the  money  was 
received  by  appellant  either  directly  or  through  an  agency, 
or  by  one  holding  a  representative  relation,  express  or  im- 
plied. There  could  be  no  difficulty  in  determining  from  the 
record  that  the  circumstances  of  this  transaction  were  such 
as  to  establish  the  receipt  of  this  money  by  appellant  without 
consideration  and  in  furtherance  of  a  scheme  to  defraud,  or 
through  the  investment  company  as  its  agent  or  title-holding 
branch,  were  it  not  for  the  general  finding  of  the  court  that 
the  allegations  contained  in  the  first  cause  of  action  were  not 
sustained.  It  is  the  duty,  however,  of  an  appellate  court  to 
sustain  the  judgment  and  support  the  findings  of  the  trial 
court  if  there  be  any  evidence  ia  the  record  tending  to  sup- 
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port  such  findings.  All  presumptions  are  in  favor  of  the  cor- 
rectness of  the  findings  of  the  trial  court  and  its  conclusion. 
The  finding  that  the  money  was  received  as  alleged  in  the 
complaint,  and  the  complaint  alleging  a  contract  of  repay- 
ment, can  only  be  supported  upon  the  theory  that  the  court 
determined  under  the  evidence  that  the  money  was  received 
fraudulently  and  through  misrepresentation,  or  by  means  of 
some  agent  or  representative  as  above  suggested.  This  find- 
ingy  however,  which  it  must  be  presumed  the  court  based 
upon  the  evidence  in  the  record,  is  entirely  inconsistent  with 
the  other  finding  in  connection  with  the  first  cause  of  action 
which  related  to  the  same  facts  and  circumstances  surround- 
ing the  transaction.  These  two  findings  are  so  at  variance 
that  a  reversal  of  the  judgment  is  made  necessary. 

Judgment  and    order  reversed   and  cause  remanded    for 
further  proceedings. 

Shaw,  J.y  and  Taggart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  17, 1910« 
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GEORGE  W.  BECK,  Respondent,  v.  FRED  SCHMIDT,  Ap- 

pellant. 

Bunj>mo  Ck)NTBACT — Obal  Modihoation — Bktusal  or  Owner  to  Mass 
Payments  Aobeed — Termination — Quantum  Meruit. — ^Where  a 
building  contract  was  orally  modified  hj  agreement  of  the  parties, 
extending  the  time  for  completion,  and  providing  for  more  freqnent 
payments,  and  the  court  found  that  the  owner  neither  complied  with 
the  contract  nor  with  the  oral  modification  as  to  payments,  and 
that  the  contractors  continued  the  work  until,  bj  reason  of  the  fail- 
ure of  the  owner  to  make  such  payments,  tiiey  considered  and 
treated  the  contract  as  terminated,  and  refused  to  continue  the 
prosecution  of  the  work,  these  facts,  if  true,  clearly  justified  the 
eontractors  in  such  course,  and  entitled  their  assignee  to  recover 
upon  quantum  meruit  the  reasonable  value  of  the  work  theretofore 
done  and  materials  furnished. 
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Id.— Support  of  Findings — ^WBrrriH  Contract  not  Part  of  Bicoed.— - 
Where  the  written  eontract  was  introduced  in  evidence,  but  is  not 
made  part  of  the  record,  nor  its  contents  shown  therein,  it  cannot 
be  said  that  the  evidence  was  insufficient  to  sustain  the  findings  that 
the  owner  did  not  eomplj  with  the  written  contract  as  to  payments, 
and  that  the  plaintiff  complied  with  the  contract  on  their  part  until 
prevented  bj  sneh  noncompliance. 

lb. — EviDENOB  SuPPORTiNO  Orjll  Modipication. — The  evidence  in  the 
record  supports  the  finding  as  to  a  subsequent  modification  of  the 
eontract  agreeing  to  weeklj  payments  sufficient  to  meet  the  payrolls 
of  the  men  employed  and  in  fundshing  materials  therefor,  and  also 
extending  the  time  for  performance  of  the  work.  But  the  written 
contract  not  being  in  the  record,  it  cannot  be  said  that  the  time 
of  performance  fixed  therein  did  not  Hx  a  date  subsequent  to  the 
cessation  of  the  work  for  nonpayments  agreed  upon. 

In. — Evidence  Suppobtino  Arbeabs  of  Payment. — The  evidence  tends 
to  prove  that  defendant  was  in  arrears  of  payment  practically  from 
the  commencement  of  the  work,  and  that  defendant  quit  the  work 
for  persistent  refusal  of  defendant  to  make  the  payments  agreed 
npon  during  a  period  of  three  months. 

Id. — Effect  of  Absence  of  Contract. — In  the  absence  of  the  written 
contract  or  any  evidence  as  to  its  terms  and  provisions,  it  cannot  be 
said  that  any  of  the  findings  complained  of  are  not  supported  by 
the  evidence.  Even  if  it  be  conceded  that  the  finding  as  to  the  oral 
modification  thereof  was  unsustained,  it  would  be  harmless,  in  view 
of  the  finding  that  defendant  failed  to  comply  with  the  written 
contract,  and  that  defendant  did  not  comply  with  it  on  his  part 
until,  owing  to  its  breach,  the  contractors  ceased  work. 

Id. — Nonsuit  Pbopeblt  Denied. — The  court  properly  denied  defendant's 
motion  for  a  nonsuit  of  the  plaintiffs  in  the  view  of  the  evidence 
before  the  court. 

Id. — ^BuuNGs  UPON  Evidence — Ebbob  not  Shown. — Assignments  of  er- 
ror in  rulings  upon  evidence  as  to  damages  resulting  from  failure 
of  the  contractors  to  complete  the  work  within  the  time  specified 
cannot  be  considered,  where  there  is  nothing  in  the  record  upon 
which  it  can  be  determined  that  the  court  erred  in  making  snch 
rulings. 

Id. — Pleading — ^Nonpayment — ^Amount  •'Due  and  Owing."— Where  the 
complaint  formally  and  in  direot  terms  alleged  nonpayment  of  the 
demand  of  the  contractors  sued  for,  the  objection  that  it  does  not 
also  allege  that  the  amount  is  "due  and  owing"  is  untenable.  No 
good  purpose  eould  be  subserved  by  inserting  words  constituting  a 
mere  legal  conclusion,  from  the  use  of  which,  at  most,  and  then  only 
in  the  absence  of  demurrer,  the  faet  of  nonpayment  alleged  might 
be  implied. 

IS  OsL  App.— M 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Davis,  Kemp  &  Post,  for  Appellant 

Jones  &  Weller,  and  Frank  Q.  Pinlayson,  for  Bespondent. 

SHAW,  J. — ^Action  by  plaintiff  as  the  assignee  of  Franklin 
&  Drain,  constituting  a  copartnership,  to  recover  upon  quan- 
turn  meruit  for  labor  done  and  materials  furnished  at  defend- 
ant's instance  and  request  in  grading  and  improving  a  cer- 
tain tract  of  land  owned  by  defendant.  Judgment  went  for 
plaintiff,  from  which,  and  an  order  denying  his  motion  for 
a  new  trial,  defendant  prosecutes  this  appeal. 

It  is  alleged  in  the  complaint  that  the  reasonable  value  of 
the  work  done  and  materials  furnished  was  the  sum  of  $51,- 
095.74,  upon  which  defendant  paid  $31,954.30  and  no  more, 
leaving  a  balance  unpaid  of  $19,141.44,  for  which  plaintiff 
asks  judgment. 

In  defense  of  the  cause  of  action  defendant  by  his  answer 
avers  that  the  work  was  done  and  the  materials  furnished 
pursuant  to  a  written  contract  made  between  defendant  and 
said  copartnership  of  Franklin  &  Drain,  by  the  terms  and 
provisions  of  which  it  was  agreed  that  said  work  was  to  be 
performed  as  a  whole,  but  at  prices  therein  stipulated  for 
each  class  of  work,  and  the  whole  completed  by  December 
15,  1906.  Defendant  further  avers  that  neither  the  contract 
price  nor  the  reasonable  value  of  the  labor  done  and  ma- 
terials furnished  is  in  excess  of  $40,000,  upon  which  he  had 
paid  $31,954.30,  and  denies  that  any  balance  remains  due 
and  xinpaid  by  defendant  for  and  on  account  of  said  work. 
It  is  further  alleged  that  by  said  contract  it  was  agreed  that 
twenty-five  per  cent  of  the  value  of  the  labor  performed  and 
materials  furnished  in  doing  the  work  should  be  reserved 
and  not  paid  until  thirty-five  days  after  the  expiration  of  the 
time  for  completion  and  acceptance  of  the  whole  of  said 
work ;  that  neither  said  contractors  nor  any  one  for  them  has 
performed  the  whole  work  agreed  to  be  done  and  performed. 
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and  that  to  complete  tiie  same  will  require  an  expenditure 
by  defendant  of  $5,000  over  and  above  the  contract  price; 
that  by  reason  of  said  failure  to  perform  the  contract  in  ac- 
cordance with  its  terms  defendant  has  been  damaged  in  the 
sum  of  $25,000. 

The  court  made  findings  as  to  the  reasonable  value  of  the 
work  done  and  materials  furnished^  the  amoxint  paid  thereon, 
and  the  balance  remaining  due  and  unpaids  In  response  to 
the  affirmative  allegations  of  the  answer,  the  court  found 
that  Franklin  &  Drain,  plaintiff's  assignors,  entered  into  a 
contract  with  defendant  for  the  improvement  of  the  tract  of 
land,  and  pursuant  to  the  terms  and  provisions  thereof  en- 
tered upon  the  performance  of  the  work.  It  also  found  that 
by  an  oral  agreement  between  the  parties  the  contract  was 
thereafter  modified,  in  that  th^  time  for  completion  of  the 
work  was  extended  and  provision  made  for  making  the  pay- 
ments other  than  as  stipulated  in  the  contract;  that  defend- 
ant neither  complied  with  the  terms  of  the  written  contract 
nor  with  the  modification  thereof;  that  plaintiff  and  his  as- 
signors did  not  refuse  to  complete  the  construction  of  the 
work  mentioned  in  the  contract  or  fail  to  comply  with  the 
terms  thereof  on  their  part,  but  did,  on  September  28,  1907, 
by  reason  of  defendant's  neglect  and  failure  to  make  the  pay- 
ments pursuant  to  the  terms  and  provisions  of  the  contract, 
consider  and  treat  the  same  terminated  and  refused  to  pro- 
ceed further  in  the  prosecution  of  the  work  thereunder. 

These  facts,  if  true,  clearly  justified  the  contractors  in  re- 
fusing to  proceed  further  with  the  performance  of  the  work, 
and  entitled  their  assignee  to  maintain  an  action  for  the  rea- 
sonable value  of  the  work  theretofore  done  and  materials  fur- 
nished. (San  Francisco  Bridge  Co.  v.  Dumbarton  etc.  Co,, 
119  Cal.  272,  [51  Pac.  335] ;  Cox  v.  McLaughlin,  76  Cal.  60, 
[18  Pac.  100] ;  Porter  v.  Arrowhead  Reservoir  Co.,  100  Cal. 
501,  [35  Pac.  146].) 

Defendant  contends,  however,  that  certain  of  these  findings 
are  not  supported  by  the  evidence.  It  is  insisted  that  there 
is  no  evidence  tending  to  prove  a  modification  of  the  contract, 
and  likewise  a  want  of  any  evidence  tending  to  prove  that 
defendant  failed  to  comply  with  the  provisions  of  the  con- 
tract, either  as  originally  made  or  as  claimed  to  have  been 
modified.    The  contract  was  introduced  in  evidence  and  the 
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court  made  aequainted  with  its  terms  and  conditions.  It  is 
not,  however,  incorporated  in  the  bill  of  exceptions,  or  other- 
wise brought  up  in  the  record;  nor  is  there  any  evidence 
touching  the  terms  and  provisions  thereof.  There  is  evi- 
dence as  to  what  the  parties  did,  but  the  record  is  wholly 
silent  as  to  what  they  were  required  to  do  under  the  terms 
and  provisions  of  the  contract.  It  is,  therefore,  impossible 
for  us  to  say  that  the  evidence  was  insufiScient  to  show  a 
breach  of  the  contract  on  the  part  of  defendant,  or  to  support 
the  finding  that  plaintiff  and  his  assignors  fully  complied 
with  the  contract  on  their  part. 

The  record  discloses  evidence  to  the  effect  that  after  the 
work  had  been  prosecuted  for  some  months,  during  which 
time  the  payments,  so  far  as  made,  appear  to  have  been  in 
accordance  with  estimates  furnished  monthly  by  an  engineer, 
it  was  agreed  to  dispense  with  these  estimates  and  defendant 
was  to  make  weekly  payments  sufficient  to  meet  the  payrolls  of 
the  men  employed  by  the  contractors,  and  at  the  end  of  each 
month  make  payments  in  amount  sufficient  to  meet  other 
necessary  expenses  incurred  in  the  performance  of  the  work 
and  furnishing  the  materials  therefor.  It  also  tends  to  prove 
that  defendant  in  n^aking  the  payments  was  in  arrears  prac- 
tically from  the  commencement  of  the  work.  On  September 
16,  1907,  plaintiff  served  notice  upon  defendant  to  the  effect 
that,  owing  to  his  neglect  and  failure  to  pay  the  several 
amounts  as  they  became  due,  it  would  be  impossible  to  further 
prosecute  the  work,  and  unless  payment  was  made  he  would 
abandon  the  work.  Notwithstanding  this  notice,  defendant 
refused  to  make  a  payment  of  $120  required  to  meet  the  pay- 
roll on  September  28,  1907,  whereupon  plaintiff  ceased  work. 

The  court  finds  that  the  time  for  completion  of  the  work 
as  fixed  in  the  contract  was  extended  by  the  oral  agreement. 
The  contract  is  not  before  us,  and  the  time  fixed  therein  may 
have  been  at  a  date  subsequent  to  the  ceasing  of  work  by 
plaintiff.  There  is  some  evidence  tending  to  prove  that  the 
time  was  extended.  Franklin  testifies:  "There  was  an  abso- 
lute promise  made  by  Mr.  Schmidt  that  we  were  to  be  granted 
all  the  necessary  time  to  complete  that  work.''  We  cannot 
say  that  the  expression  **that  work"  did  not  refer  to  the 
whole  work  to  be  done  under  the  contract,  instead  of  addi- 
tional work  required  in  the  sloping  of  embankments.  Con- 
sidering the  conditions  under  which  the   work  was  done,  it 
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seema  to  have  been  prosecuted  with  reasonable  diligence. 
There  is  also  evidence  tending  to  show  that  defendant  was  in 
arrears  in  making  payments  during  the  period  covered  by  the 
months  of  June,  July  and  August. 

In  the  absence  of  the  written  contract  or  any  evidence  as 
to  its  terms  and  provisions,  we  cannot  say  that  the  findings 
complained  of  are  not  supported  by  the  evidence. 

Furthermore,  conceding  the  finding  as  to  the  modification 
of  the  contract  to  be  unsupported  by  the  evidence,  neverthe- 
less, it  became  harmless  in  view  of  the  fact  that  the  court 
found  that  defendant  failed  to  comply  with  the  written  con- 
tract, and  that  plaintiff  and  his  assignors  did  comply  with 
it  on  their  part  up  to  September  28th,  when,  owing  to  the 
breach  of  contract  by  defendant,  they  ceased  work  there- 
under. As  to  the  findings  in  this  regard,  no  objection  can 
be  urged  that  it  is  not  supported  by  the  evidence,  for  the 
reason,  as  hereinbefore  stated,  the  contract  was  before  the 
trial  court  and  it  is  not  embodied  in  the  record  on  appeal. 

What  is  here  said  sufBciently  disposes  of  the  contention 
that  defendant's  motion  for  nonsuit  should  have  been 
granted.    There  was  no  error  in  denying  the  motion. 

A  number  of  assignments  of  error  are  predicated  upon  rul- 
ings of  the  court  made  in  excluding  answers  to  questions  put 
by  defendant  The  evidence  sought  to  be  elicited  by  these 
questions  all  pertained  to  damages  alleged  to  have  resulted 
from  the  contractors'  failure  to  complete  the  work  within  the 
time  specified  in  the  contract.  There  is  nothing  in  the  rec- 
ord, however,  from  which  it  can  be  determined  that  the  court 
erred  in  making  such  rulings. 

Appellant  contends  that  the  amended  complaint  failed  to 
state  a  cause  of  action  by  reason  of  the  fact  that  it  is  not  al- 
leged that  the  amount  sued  for  is  ''due  and  owing."  In  view 
of  the  fact  that  the  complaint  formally  and  in  direct  terms 
alleged  nonpayment,  no  good  purpose  could  be  subserved  by 
inserting  words  constituting  a  mere  legal  conclusion,  and 
from  the  use  of  which,  at  most,  and  then  only  in  the  absence 
of  a  demurrer,  the  fact  of  nonpayment  might  be  implied. 
{Penrose  v.  Winter,  135  Cal.  289,  [67  Pac.  772].) 

The  record  discloses  no  prejudicial  error,  and  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred* 
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[Civ.  No.  859.    Second  Appellate  Distriet—Maj  20,  1910.] 

T.  J.  MILBS,  Petitioner,  v.  JUSTICE'S  COURT  OF  PASA- 
DENA  TOWNSHIP,  COUNTY  OF  LOS  ANGELES, 
ete.,  Respondent 

Criminal  Law — Changs  of  Ykntti  m  Justicb^s  Couriv- Constbttctxon 
or  Code. — Section  1431  of  the  Penal  Code,  relating  to  a  change  of 
▼enue  in  the  juBtlee's  conrt  in  a  criminal  case,  ia  not  to  be  given 
the  aame  effect  as  eection  833  of  the  Code  of  C&vil  Procedure  ap- 
plicable to  the  civil  actions  therein. 

Id.— Affidavit  fob  Bus  and  Pbejudigx— Jubisdiction  not  Ousted— 
PowEB  TO  Detebminb  Suffioibnoy  OF  Beasons — ^Bembdt  bt  Ap- 
peal.— An  affidavit  for  bias  and  prejudice  does  not  per  $e  oust  the 
jurisdiction  of  the  justice's  court  in  a  criminal  case,  but  the  court 
has  power  to  determine  the  sufficiencj  of  the  reasons  set  forth,  and 
for  anj  error  or  abuse  of  discretion  in  passing  thereon,  the  defend- 
ant has  a  speed/  and  adequate  remedj  bj  appeal. 

Id. — Office  of  Writ  of  Bevdew. — The  writ  of  review  can  only  be 
granted  where  the  inferior  court  has  exceeded  its  jurisdiction  and 
there  ia  no  appeal.  The  writ  cannot  be  allowed  to  control  discre- 
tion, nor  to  review  mere  errors  in  the  exercise  of  jurisdiction. 

Id. — Jttrisdigtion  not  Exceeded. — The  justice  of  the  peace  did  not 
exceed  its  jurisdiction,  either  in  refusing  to  grant  the  motion  for 
the  change  of  venue  or  in  proceeding  to  trial,  after  denying  the 
nme,  or  in  determining  the  sufficiency  of  the  evidence  to  support 
a  conviction,  or  in  charging  the  jury  as  to  the  law  of  the  case,  and 
any  mere  errors  committed  by  the  court  in  the  exercise  of  its  juris- 
diction can  be  remedied  only  upon  appeaL 

APPLICATION  for  writ  of  review  to  justice's  court  of 
Pasadena  Township,  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Randall  ft  Gaines,  for  Petitioner. 

THE  COURT.— It  is  alleged  in  the  petitioner's  affidavit 
that  he  was  charged  with  the  violation  of  an  ordinance  of 
Los  Angeles  county,  claimed  to  have  been  committed  in  Los 
Nietos  township  in  said  county;  that  defendant  was  arrested 
and  taken  before  a  justice  of  the  peace  in  and  for  Pasadena 
township,  and  his  cause  set  down  for  trial;  that  petitioner 
filed  an  afiSdavit  and  motion  for  a  change  of  venue  on  the 
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ground  that  the  justice  of  the  peace  was  biased  and  preju- 
diced and  interested  against  him,  and  he  could  not  have  a 
fair  and  impartial  trial  before  such  justice;  that  expecting 
said  motion  to  be  granted  he  did  not  prepare  for  trial  at  the 
time  set,  which  matter  being  brought  to  the  attention  of  the 
justice  he  refused,  notwithstanding  the  acquiescence  on  the 
part  of  the  prosecuting  officers,  to  continue  the  trial  on  ac- 
count of  the  absence  of  the  witnesses;  that  objection  was 
made  to  proceeding  further  with  the  trial  because  it  was 
claimed  that  the  justice  had  lost  jurisdiction  by  reason  of  the 
affidavit,  which  objection  the  justice  overruled.  It  is  al- 
leged  further  that  upon  the  trial  he  was  convicted  without 
the  introduction  of  the  evidence  necessary  in  order  to  estab- 
lish the  offense,  and  that  the  court  erred  in  giving  certain 
instructions  to  the  jury;  that  at  the  conclusion  of  the  trial 
the  jury  found  petitioner  guilty ;  that  from  the  judgment  pro- 
nounced upon  such  verdict  the  petitioner  appealed  to  the 
superior  court  of  Los  Angeles  county ;  that  upon  the  hearing 
of  such  appeal  the  judgment  was  by  the  superior  court  af- 
firmed ;  and  this  writ  is  sought  to  review  and  annul  the  judg- 
ment of  said  justice. 

The  theory  of  petitioner  is  that  the  same  effect  should  be 
given  to  section  1431  of  the  Penal  Code  as  is  given  to  section 
833  of  the  Code  of  Civil  Procedure,  namely,  that  upon  the 
filing  of  an  affidavit  showing  bias  and  prejudice  the  justice 
must  transfer  the  cause,  and  that  he  is  without  jurisdiction 
further  to  act.  In  the  case  of  Lowrey  v.  Hague,  85  Cal.  602, 
[24  Pac.  995],  a  distinction  is  drawn  by  our  supreme  court 
as  between  the  two  sections,  and  in  which  it  is  held  that  in  a 
criminal  action  ux>on  the  facts  stated  in  the  affidavit  the  court 
is  called  upon  to  determine  whether  the  reasons  given  support 
the  conclusion,  and  for  any  abuse  of  discretion  shown  in  rela- 
tion thereto  the  defendant  has  a  speedy  and  adequate  remedy 
by  an  appeal  to  the  superior  court.  In  Ex  parte  Wright,  119 
CaL  401,  [54  Pac.  639],  a  construction  of  section  1431  of  the 
Penal  Code  is  given,  in  which  it  is  said  the  refusal  of  the  jus- 
tice to  change  the  place  of  trial  may  have  been  error,  and, 
if  so,  the  prisoner  has  an  ample  remedy  by  appeal,  but  the 
justice  did  not  exceed  his  jurisdiction  in  proceeding  to  trial 
after  overruling  the  motion  for  a  change  of  venue.  This 
writ  of  review  can  only  be  granted  when  an  inferior 
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exercising  judicial  functions  has  exceeded  its  jurisdiction  and 
there  is  no  appeal.  From  the  action  of  the  court,  either  in 
passing  upon  tiie  motion  for  a  change  of  venue  or  in  deter- 
mining the  sufiSciency  of  the  evidence  to  warrant  a  conviction, 
or  in  charging  the  jury  as  to  the  law  of  the  case,  the  justice 
was  acting  within  his  jurisdiction,  and  for  errors  committed 
in  its  exercise  this  writ  will  not  lie. 
Writ  denied. 


[Civ.  No.  820.    SeeoBd  AppeHata  District.— Msj  29, 1910.] 

SAMUEL    BAUME,    AppeUant,  v.    M.    B.    MORSE,    Be- 

spondent. 

Contract  to  Bell  Lani>— Statuts  or  Frauds — ^Essentials  to  Specific 
PEBroRiCANCB. — The  essentials  to  an  enforceable  contract  to  sell 
real  estate  are  that  it,  or  a  memorandum  or  note  of  its  terms,  shall 
be  in  writing,  and  that  sneh  writing  shall  declare  with  certaintj  the 
part7  who  sells,  the  partj  who  bnjs,  the  price  to  be  paid,  and  a  de- 
scription of  the  property  sold  bj  which  it  can  be  known  or  identi- 
fied. 

Id. — iNsumciENT  Memorandum — ^Want  of  Price  and  Description. — 
A  mere  dated  receipt  by  defendant  to  plaintiff,  for  "forty  dollars 
deposit  on  5  acres  of  land  in  Compton.  Good  till  the  first  of  Not. 
1908,"  is  incapable  of  spedfio  performance,  because  no  price  is 
named  therein,  and  the  description  given  is  not  sufficient  to  justify 
a  court  of  equity  in  enforcing  the  conveyance  of  any  property. 

Id.— AssENCE  OF  Cause  of  Action  foe  Revision — Code  Section  In 
APPUCABLE. — ^Where  no  cause  of  action  for  revision  was  stated  in 
the  complaint,  the  provision  of  section  3452  of  the  Civil  Code  that 
''a  contract  may  be  first  revised  and  then  specifically  enforced"  is 
inapplicable. 

Id. — ^MissiNO  Terms  of  Contract  not  Peovabis  bt  Parol  Evidencb. — 
The  offer  by  plaintiff  to  supply  the  missing  terms  of  the  contract 
by  parol  evidence  was  properly  denied  by  the  court. 

Id. — ^Written  Terms  of  Agreement  must  Conisol. — ^When  an  agree- 
ment is  reduced  to  writing,  the  writing  is  to  be  considered  as  con- 
taining all  the  terms  of  the  contract;  and  no  other  evidence  of  the 
terms  of  the  agreement  will  be  admitted.  No  new  terms  ean  be 
introdocid  into  the  contiaet  by  parol. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Will  D.  Gould,  for  Appellant 

Willis  &  Robinson,  for  Respondent 

TAGOABT,  J. — ^Action  to  enforce  spedflo  performance  o£ 
contract  to  convey  real  estate.  The  answer  admitted  an 
agreement  to  convey,  but  alleged  that  the  purchase  price  was 
another  and  different  sum  from  that  alleged  in  the  complaint, 
and  also  that  the  contract  was  oral.  A  nonsuit  was  granted 
at  the  close  of  plaintiff's  case  and  judgment  entered  thereon; 
and  plaintiff  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  only  instrument  in  writing  which  was  pleaded  or  in- 
troduced in  evidence  to  support  plaintiff's  cause  of  action 
was  as  follows: 

"Los  Angeles,  Cal.,  Oct.  6,  1908. 

**  Received  of  Samuel  Baume  forty  dollars  deposit  on  5 
acres  in  Compton.    Good  till  the  first  of  Nov.  1908. 

''$40.  Mrs.  M.  E.  MORSE." 

It  is  urged  as  grounds  for  a  reversal  of  the  judgment  that 
the  trial  court  erred  in  not  accepting  this  writing  as  a  suffi- 
cient note  or  memorandum  in  writing  to  satisfy  the  provi- 
sions of  section  1973  of  the  Code  of  Civil  Procedure,  and  to 
meet  the  requirements  of  subdivision  6  of  section  3390  of  the 
Civil  Code,  as  a  certain  statement  of  the  precise  act  to  be 
done. 

The  essentials  to  an  enforceable  contract  to  sell  real  estate 
are,  that  it,  or  a  memorandum  or  note  of  its  terms,  shall  be 
in  writing ;  that  such  writing  shall  declare  with  certainty  the 
party  who  sells,  the  party  who  buys,  the  price  to  be  paid,  and 
a  description  of  the  property  sold  by  which  it  can  be  known 
or  identified.  {Breckinridge  v.  Crocker,  78  Cal.  535,  [21 
Pac.  179];  Craig  v.  Zelian,  137  Cal.  106,  [69  Pac.  853].) 
Measured  by  these  essentials,  we  find  the  receipt  for  the  $40 
deposit,  here  introduced,  lacking  in  the  two  respects  last  men- 
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tioned.  No  purchase  price  is  named  therein,  and  the  de- 
scription given  is  not  sufficiently  definite  to  justify  a  court 
of  equity  in  enforcing  the  conveyance  of  any  property.  The 
offer  to  supply  the  other  alleged  terms  of  the  contract  by 
parol  was  properly  denied  by  the  trial  court.  There  was  no 
cause  of  action  for  revision  stated  in  the  complaint,  and  sec- 
tion 3402  of  the  Civil  Code,  cited  by  appellant,  has  no  appli- 
cation to  this  case.  When  an  agreement  is  reduced  to  writ- 
ing, the  writing  is  to  be  considered  as  containing  all  the  terms 
of  the  contract,  and  no  other  evidence  of  the  terms  of  the 
agreement  will  be  admitted.  (Code  Civ.  Proc,  sec.  1856.) 
No  new  terms  can  be  introduced  into  the  contract  by  parol. 
{Germain  Fruit  Co.  v.  Armsby  Co.,  153  Cal.  585,  [96  Pac. 
319] ;  Bradford  Inv.  Co.  v.  Joost,  117  CaL  204,  [48  Pac. 
1083] ;  Board  of  Education  v.  Grant,  118  CaL  44,  [50  Pac 
5].)  The  judgment  of  nonsuit  was  properly  granted. 
Judgment  and  order  appealed  from  affirmed. 

AUen,  P.  J.y  and  Shaw,  J.,  concurred. 


[CSt.  No.  780.    Second  Appellate  District.— Maj  23, 1910.] 

FAIRBANKS,  MORSE  &  COMPANY,  a  Corporation,  Re- 
spondent, V.  C.  B.  GETCHELL,  Appellant. 

Attachment — Afpidavit  not  Signed. — To  justify  the  issuance  of  a 
writ  of  attachment,  there  must  be  Teceived  by  the  clerk  an  affidavit 
by  or  on  behalf  of  the  plaintiff;  but  it  is  not  necessary  that  the 
affidavit  be  signed  by  the  party  making  it. 

Id. — Irreoulab  Affidavit — Pxbjury — ^Authobitt  of  Notabt  Essen- 
tial.— It  is  no  defense  to  a  prosecution  for  perjury,  upon  an  affi* 
davit  for  attachment,  that  the  oath  was  taken  or  administered  in  an 
irregular  manner;  nevertheless,  the  document  which  purports  to  be 
sworn  to  is  not  an  affidavit,  unless  the  notary  had  authority  at  the 
time  to  administer  the  oath. 

Id. — Notaey*s  AuTHOBirr  Confined  to  County  of  Appointmsnt. — ^In 
the  absence  of  statutory  regulation  providing  otherwise,  the  rule  is 
that  a  notary  cannot  act  as  such  official  outside  of  the  eounty  for 
which  he  ia  appointed.    There  is  no  provision  in  the  eodas  of  this 
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state  which  can  be  construed  as  authorizing  a  notary  to  administer 
an  oath  outside  of  his  oountj;  but  their  provisions  are  inconsistent 
with  such  authority. 

Id. — No  Authority  to  Taxi  Oath  Ovxa  Tblephons  Outside  or 
County. — ^Assuming,  without  deciding,  that  an  oath  may  be  admin- 
istered and  the  obligations  thereof  assumed  by  communication  had 
over  the  telephone,  the  validity  of  such  act  must  be  held  to  apply 
only  where  both  notary  and  affiant  are  within  the  territorial  limits 
for  which  the  notary  has  been  appointed  and  commissioned.  No  au- 
thority exists  in  a  notary  commissioned  for  one  county  to  take  the 
oath  of  a  person  in  another  eonntj  by  telephone,  however  familiar 
his  voice  may  be  to  the  notary. 

Id. — ^VoiD  AnxDAvrr  roB  Attaohmsnt  Taxkn  Out  oy  County. — ^Where 
an  affidavit  for  attachment  to  be  used  in  Kern  county  was  admin- 
istered by  a  notary  of  that  county  to  an  affiant  in  Los  Angela's 
county,  the  act  of  administering  the  oath  to  him  was  a  nullity,  and 
the  purported  affidavit  upon  which  the  attachment  was  issued  was 
void  and  of  no  effect. 

Id. — ^Ambndability  or  Affidavit — Chanqx  ik  Code — ^Ieeeoularity — 
Void  Affidavit  not  Amendabib. — ^Prior  to  the  amendment  of  1909 
to  section  558  of  the  Code  of  Civil  Procedure,  no  affidavit  for  at- 
tachment could  be  amended.  But  the  changed  law  contemplates  the 
existence  of  an  irregular  affidavit  susceptible  of  amendment;  and 
when  the  act  of  the  notary  in  administering  the  oath  was  a  nullity, 
and  the  purported  affidavit  is  void,  there  is  nothing  to  amend. 
There  can  be  no  irregularity  in  that  which  had  no  existence.  In 
•uch  case,  the  code  amendment  is  inapplicable. 

Id. — CONSTBUCTION  OF  CHANGED  LAW — DISTINCTION   BETWEEN   MANNER 

OF  Pebformanoe  and  P&ebequisitb  Act. — It  is  only  where  the  man- 
ner of  performing  the  act  of  taking  the  affidavit  is  irregular  that 
amendability  exists,  under  the  changed  law,  to  supply  that  which  by 
reason  of  inadvertence  or  oversight  was  omitted  from  it.  But  the 
provision  of  the  changed  law  cannot  be  construed  as  authorizing 
the  filing  of  an  affidavit  in  support  of  a  writ  of  attachment  before 
issued,  in  the  absence  of  that  which  constitutes  the  substance  of 
the  act  required  as  prerequisite  to  its  issuance. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County  denying  a  motion  to  discharge  an  attachment.  Paul 
W.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  Ploumoy,  for  Appellant 

"W.  W.  Kaye,  for  Eespondent 
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SHAW,  J. — This  is  an  appeal  from  an  order  denying  de- 
fendant's motion  to  discharge  an  attachment. 

On  May  6,  1910,  an  opinion  was  filed  herein  whereby  the 
ruling  of  the  trial  court  in  denying  defendant's  motion  to 
discharge  an  attachment  was  reversed.  In  that  opinion  the 
court  overlooked  section  558,  Code  of  Civil  Procedure,  as  it 
was  amended  in  1909  (Stats.  1909,  p.  253),  and  in  the  ab- 
sence of  anything  to  the  contrary  being  said  by  respondent, 
whose  attorney  it  appears  did  not  deem  the  case  of  su£Scient 
importance  to  warrant  him  in  filing  points  and  authorities, 
or  otherwise  to  offer  any  suggestions  touching  the  points  in- 
volved, it  accepted  appellant's  contention  based  upon  Winters 
V.  Pearson,  72  CaL  553,  [14  Pac.  304],  and  Tihhet  v.  Tom 
Sue  et  al.,  122  Cal.  208,  [54  Pac.  741],  to  the  effect  that  an 
affidavit  for  attachment  is  not  subject  to  amendment  in  this 
state.  Our  attention  having  been  directed  to  the  inadver- 
tence, an  order  was  made  on  May  19th  whereby  the  judgment 
heretofore  rendered  was  set  aside  and  vacated  and  a  rehear- 
ing ordered  for  the  purpose  of  correcting  the  erroneous  state- 
ment contained  in  the  former  opinion. 

Defendant's  motion  for  the  discharge  of  the  attachment 
was  made  upon  the  ground  that  the  writ  of  attachment  was 
improperly  and  irregularly  issued.  (Code  Civ.  Proc.,  sec. 
556.)  The  irregularity  is  said  to  have  consisted  of  the  al- 
leged fact  that  the  writ  of  attachment  was  issued  without  the 
afSdavit  required  by  the  provisions  of  section  538,  Code  of 
Civil  Procedure. 

As  appears  from  the  record,  there  was  filed  with  the  clerk 
on  July  21,  1909,  the  date  of  the  issuance  of  the  writ  of  at- 
tachment, what  purported  to  be  an  affidavit  of  plaintiff's 
agent.  This  document  contained  the  title  of  the  court  and 
cause  with  the  venue  laid  in  the  county  of  Eern,  state  of  Cali- 
fornia, together  with  a  statement  of  facts  entitling  plaintiff 
to  the  issuance  of  the  writ.  It  was  not  subscribed  by  affiant, 
but  had  attached  thereto  the  jurat  of  the  notary  as  follows: 
**  Sworn  to  before  me  this  21st  day  of  July,  1909,  W.  W. 
Kaye,  Notary  Public."  As  shown  by  the  affidavit  and  jurat, 
affiant  appeared  before  the  notarj'  in  Kern  county  and  made 
oath  to  the  affidavit.  Kaye,  however,  when  upon  the  witness- 
stand  testified  as  follows:  **I  am  the  attorney  for  the  plain- 
tiff herein  and  am  a  notary  public  in  and  for  the  county  of 
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Kern.  That  is  my  signature  which  appears  to  the  jurat  on 
the  affidavit  for  attachment  filed  in  this  court  on  July  21, 
1909.  Mr.  Chas.  A.  Meyer,  whose  name  appears  in  the  body 
of  said  affidavit,  was  not  in  Bakersfield  on  that  date.  He 
lives  in  Los  Angeles  and  was  in  Los  Angeles  on  that  date. 
I  called  Mr.  Meyer  up  in  Los  Angeles  on  that  date  over  the 
telephone  and  he  made  oath  to  the  matters  contained  in  the 
affidavit.  He  related  the  facts  contained  in  the  affidavit  and 
under  oath  stated  to  me  that  they  were  true.  I  am  well  ac- 
quainted with  Mr.  Meyer  and  recognized  his  voice  over  the 
telephone." 

Appellant  contends  that  the  affidavit  was  made  in  Los 
Angeles  county,  and  that  W.  W.  Eaye,  the  notary,  having 
been  appointed  in  and  for  the  county  of  Kern,  state  of  Cali- 
fornia, had  no  authority  to  act  officially  as  such  notary  in  the 
county  of  Los  Angeles. 

To  justify  the  issuance  of  the  writ  there  must  be  received 
by  the  derk  an  affidavit  by  or  on  behalf  of  the  plaintiff.  It 
is  not  necessary  that  the  affidavit  be  signed  by  the  party  mak- 
ing it.  {Ede  V.  Johnson,  15  Cal.  53;  Pope  v.  Kirchner,  77 
Cal.  152,  [19  Pac.  264].)  Neither  is  it  any  defense  to  a 
prosecution  for  perjury  thereon  that  the  oath  was  taken  or 
administered  in  an  irregular  manner  (Pen.  Code,  sec.  121) ; 
nevertheless,  the  document  which  purports  to  be  sworn  to  is 
not  an  affidavit  unless  the  person  before  whom  his  assent  to 
the  solemn  obligation  is  assumed  had  authority  at  the  time 
to  administer  the  oath.  {People  v.  Cohen,  118  Cal.  74,  [50 
Pac.  20].)  In  the  absence  of  statutory  regulation  providing 
therefor,  the  general  rule  is  that  a  notary  cannot  act  as  such 
official  outside  of  the  county  for  which  he  is  apx)ointed.  {In 
re  House  BUI  No.  166,  9  Colo.  628,  [21  Pac.  473] ;  29  Cyo. 
1090;  Byrd  v.  Cochran,  39  Neb.  109,  [58  N.  W.  127].)  We 
are  unable  to  find  any  provision  in  Uie  codes  of  this  state 
which  could  be  construed  as  authorizing  a  notary  of  one 
county  to  administer  an  oath  in  a  county  other  than  that  for 
which  he  is  appointed.  Section  791  of  the  Political  Code 
provides  that  the  governor  may  appoint  such  number  of 
notaries  public  for  the  several  counties  as  he  shall  deem  nec- 
essary for  the  public  convenience,  but  limits  the  number 
which  he  may  appoint  in  cities  and  counties  of  the  first  class 
to  not  exceeding  eighty.    If  notaries  of  other  oounties  could 
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maintain  offices  and  act  officially  in  the  city  and  county  of 
San  Francisco,  the  provision  thus  limiting  such  number 
would  be  nullified.  To  qualify  one  for  such  appointment  he 
must  have  resided  in  the  county  for  which  his  appointment  is 
made  for  six  months  (sec.  792). 

Furthermore,  he  is  required  to  keep  an  official  seal  upon 
which,  among  other  things,  must  be  engraved  the  name  of  the 
county  for  which  he  is  commissioned.  (Pol.  Code,  subd.  7, 
sec.  794.)  All  these  provisions  are  inconsistent  with  the  view 
that  the  legislature  intended  the  jurisdiction  of  a  notary  to 
be  coextensive  with  the  state. 

As  appears  from  the  record,  the  oath  was  administered  by 
communication  had  between  the  notary  and  affiant  over  the 
telephone,  and  appellant  contends  that  the  act  was  void  and 
of  no  effect  for  this  reason.  Such  contention  finds  direct 
support  in  the  case  of  StUlivan  v.  First  Nat.  Bank,  37  Tex. 
Civ.  App.  228,  [83  S.  W.  421],  According  to  our  view,  how- 
ever, it  is  unnecessary  to  determine  this  point.  Assuming, 
but  not  deciding,  that  an  oath  may  be  administered  and  the 
obligations  thereof  assumed  by  communication  had  over  the 
telephone,  the  validity  of  such  act  must  be  held  to  apply  to 
those  cases  only  where  both  notary  and  affiant  are  within  the 
territorial  limits  for  which  the  notary  has  been  appointed 
and  commissioned. 

At  the  time  he  made  the  affidavit  and  assented  to  the  obli- 
gations of  the  oath,  Meyer,  the  affiant,  was  in  the  county  of 
Los  Angeles.  His  act  signifying  his  assent  to  the  obligation 
must  be  deemed  to  have  been  had  and  done  in  Los  Angeles 
county,  where  he  then  was.  If  untrue,  it  could  not  be 
claimed  that  he  committed  an  act  in  swearing  to  a  false  affi- 
davit in  the  county  of  Kern  upon  which  a  prosecution  for 
perjury  could  be  predicated,  for  the  reason  that  it  clearly 
appears  he  was  not  in  Kern  county  when  the  act  was  com- 
mitted. The  oath  was  administered  by  a  notary  conmiis- 
sioned  for  Kern  county  to  an  affiant  conceded  to  have  been 
at  the  time  in  Los  Angeles  county,  and  the  notary  being 
vested  with  no  authority  to  administer  an  oath  in  Los  Angeles 
county,  it  necessarily  follows  that  the  act  was  a  nullity,  and 
the  purported  affidavit  upon  which  the  attachment  was  is- 
sued was  void  and  of  no  effect. 
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At  the  hearing  of  the  motion  there  was  presented  and  filed 
what  is  termed  an  amended  affidavit,  which  is  in  proper  form 
and  sufficient  in  substance  to  justify  the  issuance  of  the  writ 
of  attachment. 

Section  558,  Code  of  Civil  Procedure,  as  amended  in  1909 
(Stats.  1909,  p.  253),  provides  that,  notwithstanding  the  fact 
that  the  writ  of  attachment  is  improperly  or  irregularly  is- 
sued, nevertheless,  it  shall  not  be  discharged  '4f  at  or  before 
the  hearing  of  such  application  the  .  .  .  affidavit  .  .  .  upon 
which  such  attachment  was  based  shall  be  amended  and  made 
to  conform  to  the  provisions  of  this  chapter. '*  Prior  to  the 
enactment  of  this  amendment  the  affidavit  for  attachment 
could  not  be  made  the  subject  of  an  amendment  under  the 
laws  of  this  state.  (Winters  v.  Pearson,  72  Cal.  553,  [14  Pac. 
304] ;  Ttbbei  v.  Tom  Sue  et  al,,  122  Cal.  208,  [54  Pac.  741].) 
Inasmuch,  however,  as  the  act  of  Kaye  in  administering  the 
oath  was  a  nullity  and  the  purported  affidavit  void,  it  fol- 
lows there  was  nothing  to  amend.  The  authorized  amend- 
ment of  the  affiant  contemplates  the  existence  of  an  affidavit. 
There  could  be  no  irregularity  in  that  which  had  no  existence. 
In  the  case  of  Cohhossee  Nat  Bank  v.  Rich,  81  Me.  164,  [16 
AtL  506],  the  court,  in  discussing  the  distinction  between 
that  which  is  void  and  that  which  is  irregular,  says:  '^ Gen- 
erally speaking,  it  is  the  difference  between  substance  and 
form,  between  void  and  voidable,  or  between  void  action  and 
imperfect  action.  Error  or  nullity  goes  to  the  foundations 
and  discovers  that  the  proceedings  have  nothing  to  stand  up- 
on ;  while  irregularity  denotes  that  the  court  was  acting  with- 
in its  jurisdiction,  but  failed  to  consummate  its  work  in  all 
respects  according  to  the  required  forms.  The  one  applies  to 
matters  which  are  contrary  to  law,  the  other  to  matters  which 
are  contrary  to  the  practice  authorized  by  the  law.  One  re- 
lates more  to  the  act,  and  the  other  more  to  the  manner  of 
it/'  In  this  case  it  is  not  the  manner  of  performing  the  act, 
but  the  total  absence  of  the  act  the  performance  of  which  was 
a  necessary  prerequisite  to  the  issuance  of  the  writ.  Under 
this  proviso  the  attaching  party  may  by  amendment  supply 
that  which,  by  reason  of  inadvertence  or  oversight,  was 
omitted  from  Uie  affidavit,  but  the  provision  cannot  be  con- 
strued as  authorizing  the  filing  of  an  affidavit  in  support  of 
a  writ  theretofore  issued  in  the  absence  of  that  wliich  consti- 
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tutes  the  substance  of  the  act  required  as  a  prerequisite  to 
the  issuance  thereof. 

We  think  the  court  erred  in  its  ruling,  and  the  order  deny- 
ing defendant's  motion  to  discharge  the  attachment  is,  there- 
fore, reversed,  with  direction  to  the  lower  oourt  that  it  make 
its  order  granting  the  same. 

Allen,  P.  J^  and  Taggaiti  J,  oonourred. 


[GIt.  No.  698.    Third  Appellate  Bbtrlet.— May  28,  1910.] 

OSGAB  J.  BROADDUS,  Administrator,  etc.,  et  al.,  Appel- 
lants, y.  MELVIN  MONROE  JAMES  et  aL,  Respondents. 

AonoK  TO  8sT  Asms  Dked  bt  Agxd  Widow — Aulegxd  Incafacitt — 
Want  or  Consdbatioh  oe  Ikdxpbkdsnt  Adticb — Teust  Bkla- 
noK — SuppoBT  or  FlNi>mGS« — In  an  action  to  set  aside  a  deed 
made  by  an  aged  widow  to  her  soiriving  daughter  to  the  exclusion 
of  children  of  a  deceased  daughter  for  alleged  incapacity,  want  of 
consideration  or  independent  advice,  and  breach  of  a  trust  rela- 
tion, where  the  court  found  against  all  of  the  allegations  of  the 
eomplaint,  and  in  faror  of  the  grantee,  it  is  apparent  that  if  the 
evidence  is  sufBeient  to  sustain  the  findings  that  the  grantor  fuhj 
understood  the  nature  of  the  transaction,  and  that  the  convejance 
was  the  effect  of  her  untrammeled  and  voluntary  act,  the  questions 
as  to  consideration  and  independent  advice  become  unimportant. 

Id. — ^BiOHT  or  Owkxe  to  Disposx  or  Pbofxrtt. — Every  owner  has  an 
incontrovertible  right,  in  the  absence  of  fraud,  to  dispose  of  his 
own  property  according  to  his  volition. 

Id. — GoKTUCTiNo  £vn>ENGi  AS  to  Want  of  Capacitt  or  Oeantob.^ 
Where  the  evidence  for  the  plaintiffs  addressed  to  the  alleged  want 
of  capacity  of  the  grantor  was  in  substantial  conflict  with  that 
for  the  respondents,  which  supports  the  findings  made  that  the 
grantor  thoroughly  understood  the  nature  and  eonsequences  of  her 
deed,  the  findings  as  made  on  that  question  cannot  be  disturbed 
by  this  court. 

ID^ — SupPOBT  or  TnximxQ  as  to  Yoluntabt  Deed. — The  finding  is  fully 
supported  as  to  the  voluntary  character  of  the  transfer  by  deed  by 
the  widow  to  her  daughter.  The  testimony  of  the  defendants  and 
of  three  other  witnesses  who  were  present  at  the  execution  of  the 
deed  justifies  the  conclnsioa  of  the  court  that  the  grantor  was  free 
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from  imclue  or  any  impToper  infiuenee  of  the  grantee  or  anj  other 
person. 

Id. — Affection  Between  Mother  and  Daughter — Ministration  of 
Daughter — Declaration  of  Grantor. — The  evident  affection  that 
existed  between  the  mother  and  daughter,  the  kindly  and  continued 
ministration  of  the  latter  to  the  comfort  and  happiness  of  the 
former,  and  the  declaration  of  the  grantor  as  to  her  reason  for 
making  the  deed  that  "Mary  Ann  was  good  and  kind  to  her,  and 
she  didn't  know  how  she  could  have  got  along  without  her,  and 
she  wanted  her  to  have  what  property  she  had;  she  had  deserved  it 
all,"  all  tended  to  rebut  any  unfavorable  inferenee  against  the 
grantee. 

Id. — ^Bbasonablenzss  of  Deed. — ^Upon  the  abundantly  supported  theory 
of  the  uniform  kindness  of  the  daughter  toward  the  mother,  and 
in  view  of  the  fact  that  It  had  continued  through  many  years,  and 
that  she  was  the  only  living  child,  the  conveyance  is  easily  ex- 
plicable, and  seems  entirely  reasonable. 

Id. — Pbbsuuptiok  from  Relation  Between  Parent  and  Chili>— Evi- 
dence Neqativino  Undue  Influence. — The  showing  made  by  the 
evidence  was  suffielent  to  overcome  any  possible  presumption  of 
undue  influence  growing  out  of  any  confidential  relation  between 
the  parties  as  aged  parent  and  child.  There  was  no  other  rela- 
tion between  them  than  that  of  care  of  the  child  for  the  parent. 
The  daughter  had  no  power  of  attorney  and  transacted  no  business 
for  the  mother. 

Id. — Relation  of  Parent  and  Child  not  Invaudating  Deed  of 
Parent. — The  mere  relation  of  parent  and  child  is  not  sufficient 
to  invalidate  a  deed  from  the  parent  to  the  child.  It  is  merely  a 
circumstance,  inviting  careful  consideration  of  the  transaction;  but 
before  it  can  justify  the  inferenee  of  undue  influence,  there  must 
be  superadded  imposition,  fraud,  importunity,  or  something  of  that 
nature.  Gases  arising  between  an  aged  parent  and  child  can  turn 
only  upon  the  exercise  of  actual  undue  influence,  and  not  upon  any 
presumption  of  invalidity.  A  gift  from  a  parent  to  a  child  cer- 
tainly cannot  be  presumed  invalid. 

Id. — Independent  Advice  and  Consideration — Questions  for  Trial 
Court. — Though  the  questions  of  independent  advice  and  consid- 
eration are  not  essential  to  the  validity  of  the  transaction,  when 
the  deed  was  fully  understood  and  voluntary,  yet  they  are  important 
elements  to  be  considered  by  the  trial  court  in  determining  the 
status  of  the  property.  Though  the  notary  summoned  by  her  was 
not  an  independent  adviser  in  the  legal  sense,  yet  he  first  took  her 
free  statement  of  what  she  wished  to  do  with  the  property,  and 
when  he  prepared  the  deed  accordingly,  fully  made  her  acquainted 
with  its  contents  before  she  executed  it.  The  evidence  as  to  eon- 
IS  OsL  App.— SO 
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sideration,  though  meager,  is  Bafficient  to  support  the  finding  of 
the  court  on  that  question. 

Id. — Sdlvicbs  Bendbbed  bt  Daughtxb  to  Pabknt — Pbesumftion  or 
Gbatuitt  not  Conclusive — ^Burden  or  Paoor^ — ^Though  Berrieea 
rendered  bj  a  child  to  the  parent  are  presumed  to  be  gratuitous, 
yet  such  presumption  is  not  condusiTC.  The  burden  is  on  the 
party  rendering  the  services  to  overcome  such  presumption,  and  the 
proof  Ib  sufficient  to  overcome  it  and  support  the  finding  of  con- 
sideration for  the  deed. 

Id. — ^Deglabations  of  Testator  Snowme  Yalxtb  or  Sekvices. — The 
declaration  of  the  testator  showing  the  value  of  the  services  ren- 
dered to  her  by  her  daughter,  and  that  she  deserved  the  whole  of 
the  property  which  she  proposed  to  deed  to  her,  would  undoubt- 
edly be  admissible  against  her  if  she  were  alive  and  contesting 
the  deed,  and  th^  were  equally  admissible  against  her  representa- 
tives, and  in  favor  of  the  representatives  of  the  deceased  grantee, 
as  being  the  best  evidence  obtainable  on  the  question  of  con- 
sideration.   Its  weight  was  for  the  trial  court 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  denying  a  new  triaL  J.  Q. 
White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McNab  &  Hirsch,  and  D.  W.  Burchard,  for  Appellants. 

Mannon  &  Mannon,  for  Bespondents. 

BURNETT,  J.— The  facts  may  be  stated  substantially  in 
the  language  of  appellants,  as  follows:  Mary  F.  Broaddus 
died  intestate  in  October,  1906.  At  the  time  of  her  death 
she  had  been  a  widow  for  more  than  thirty  years.  Two  chil- 
dren, both  daughters,  were  bom  to  her  during  coverture. 
One  of  these,  Jane,  died  in  1885  and  the  other,  Mary  Ann,  in 
1906.  The  sons  and  only  heirs  of  the  daughter  Mary  Ann 
are  defendants  and  respondents  and  the  descendants  and 
heirs  of  the  other  daughter  are  plaintilSPs  and  appellants 
herein.  Prior  to  the  death  of  the  daughter,  Jane,  the  mother 
had  broken  up  housekeeping,  divided  her  household  effects 
between  the  two  families,  spent  part  of  her  time  with  one 
and  part  of  the  time  with  the  other  daughter  until  Jane's 
death,  when  she  went  to  live  with  Mary  Ann  and  remained 
there  untU  the  latter 's  death,  as  aforesaid,  in  1906.    On  Octo- 
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ber  27, 1904,  and  for  a  long  time  prior  thereto,  the  said  Mary 
F.  Broaddus  was  the  owner  and  seised  in  fee  of  a  certain 
tract  of  land  in  Mendocino  county  of  the  value  of  about 
$7,000,  and  it  is  claimed  that  at  the  time  of  her  death  she 
was  the  equitable  owner  and  entitled  to  the  possession  of  the 
same,  and  that  plaintiffs,  by  right  of  inheritance,  succeeded 
to  an  undivided  one-half  thereof. 

On  said  27th  of  October,  the  said  Mary  F.  Broaddus 
made  a  deed  of  this  property  to  her  said  daughter,  Mary  Ann 
James,  thereby  divesting  herself  of  all  her  possessions  except 
a  pension  which  expired  at  her  death. 

As  stated  by  appellants:  ''The  purpose  of  this  action  is  to 
set  aside  the  deed  so  made,  on  the  grounds  that  Mary  F. 
Broaddus,  at  the  date  thereof  and  for  a  long  time  prior 
thereto,  was  of  unsound  mind,  incapable  of  transacting  busi- 
ness, of  understanding  or  appreciating  any  business  or  of 
managing  her  property,  and  was  insane,  and  on  the  further 
ground  that  said  transfer  was  improvident,  without  sufficient 
or  any  consideration  and  was  a  mere  gift  and  was  made  with- 
out independent  or  any  counsel  or  advice  of  any  character 
whatever,  to  one  occupying  a  position  of  trust  and  extreme 
confidence.** 

The  judgment  was  in  favor  of  defendants,  and  from  this 
and  the  order  denying  a  motion  for  a  new  trial  the  appeal 
was  taken. 

The  court  found:  "That  the  deed  was,  on  the  twenty- 
seventh  day  of  October,  1904,  signed,  executed,  acknowledged 
and  delivered  by  the  said  Mary  F.  Broaddus  to  the  said  Mary 
A.  James  freely  and  voluntarily  and  with  full  knowledge  and 
understanding  on  the  part  of  the  said  Mary  F.  Broaddus  of 
the  contents  of  said  instrument,  of  what  she  was  doing  and 
of  its  results  to  herself  and  all  her  relatives  and  of  its  nature, 
operation  and  legal  effect;  that  said  Mary  F.  Broaddus  re- 
ceived a  good  and  valuable  consideration  from  the  said  Mary 
A.  James  for  the  execution  of  said  deed  and  for  the  lands 
and  premises  conveyed  thereby."  There  is  also  a  finding  that 
no  undue  influence  was  exerted,  that  no  advantage  was  taken 
of  the  grantor,  Mary  F.  Broaddus,  and  that  she  '*had  full, 
free  and  independent  advice  and  information  concerning  the 
execution  of  said  deed  and  of  its  effects  upon  herself,  her 
property  and  all  her  — ^-*^-—  '» 
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Appellants  rely  for  a  reversal  of  the  judgment  principally 
upon  the  ground  that  the  evidence  is  insufScient  as  a  matter 
of  law  to  support  these  various  findings  of  the  trial  court 

It  must  be  apparent,  however,  that  if  the  evidence  is  suffi- 
cient to  support  the  conclusion  that  the  grantor  fully  under- 
stood the  nature  of  the  transaction  and  that  the  conveyance 
was  the  effect  of  her  untrammeled  and  voluntary  act,  the 
questions  as  to  consideration  and  independent  advice  become 
unimportant.  This  follows  from  the  incontrovertible  right  of 
everyone,  in  the  absence  of  fraud,  to  dispose  of  his  own  prop- 
erty according  to  his  volition.  The  first  inquiry  suggested, 
then,  is,  Can  a  rational  conclusion  be  drawn  from  the  evi- 
dence that  the  grantor  had  sufficient  understanding  to  appre* 
ciate  the  nature  of  the  transaction  and  to  realize  the  signifi- 
cance of  the  conveyance! 

Appellants  dwell  with  persuasive  skill  upon  the  mental  and 
physical  infirmities  of  the  grantor  detailed  by  various  wit- 
nesses, and  it  is  confidently  asserted  that  she  was  afflicted 
with  senile  dementia  to  that  extent  that  she  could  not  com- 
prehend the  nature  or  consequences  of  the  deed  in  question. 
Among  other  circumstances  related,  attention  is  called  to  the 
following:  For  twenty  years  prior  to  the  execution  of  the 
deed  she  had  been  stone  blind.  She  went  to  bed  one  night 
able  to  see  and  awoke  in  the  morning  with  her  eyesight  gone 
forever.  Thereafter  she  rapidly  declined,  both  mentally  and 
physically,  and  she  manifested  less  and  less  interest  in  things 
about  her.  She  was  a  cripple  and  had  walked  with  crutches 
and  cane  for  nearly  twenty  years  or  more  prior  to  that  date. 
She  was  addicted  to  the  use  of  tobacco  from  early  years,  she 
was  tremulous  with  extreme  age  and  so  emaciated  that  she  re- 
sembled a  mummy.  Her  hearing  had  become  bad  progres- 
sively, and  when  the  notary  attempted  to  read  portions  of  the 
deed  to  her  he  had  to  sit  down  alongside  her  and  talk  in  a 
loud  voice  directly  in  her  ear.  Physically  she  was  so  weak 
and  decrepit  that  for  ten  years  or  more  she  could  not  move 
without  assistance,  and  had  to  be  clothed  and  fed  by  her 
daughter.  Conversation  in  her  later  years  had  to  be  carried 
on  through  Mary  Ann  and  at  last  she  took  no  notice  of  what 
went  on  around  her.  In  later  years  her  relatives  seemed  lost 
to  her  memory,  although  they  had  been  before  the  objects  of 
her  affectionate  regard.     Whenever  she  attempted  to  speak 
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during  these  later  years  she  could  not  carry  on  a  connected 
conversation,  her  sentences  would  halt  midway,  and  it  was 
impossible  to  secure  rational  or  intelligent  answers.  In  later 
years,  she  suffered  a  sunstroke,  after  which  she  more  rapidly 
declined.  It  seemed  as  if  she  was  merely  being  kept  alive  to 
celebrate  her  one  hundredth  birthday.  Witnesses  also  testi- 
fied that,  in  their  opinion,  at  the  time  of  the  execution  of  the 
deed,  she  was  irrational  and  of  unsound  mind. 

But  when  we  turn  to  the  witnesses  for  respondents  we  find 
an  entirely  different  story.  It  is  not  claimed,  indeed,  that 
she  had  survived  unscathed  the  ravages  of  time,  but,  viewing 
the  testimony  as  the  law  requires  of  us,  it  is  impossible  to 
avoid  the  conclusion  that  the  court  below  was  justified  in 
finding  that  she  thoroughly  understood  the  nature  and  conse- 
quences of  her  act.  Mrs.  Parker  Hall  testified:  ''I  had 
known  Grandma  Broaddus  at  that  time  about  twenty-five 
years,  I  guess.  I  can't  exactly  tell  how  often  I  had  seen  her 
during  that  twenty-five  years,  but  as  often  as  convenient 
would  visit.  When  she  would  be  sick  I  would  always  go  and 
see  her,  visit  her.  I  was  a  friend  of  Grandma  Broaddus,  and 
visited  at  her  house  as  I  visited  at  the  houses  of  other  friends 
in  Willits.  In  my  opinion  Grandma  Broaddus  on  the  twenty- 
seventh  day  of  October,  1904,  was  sane.  At  all  times  when 
I  talked  with  Grandma  Broaddus  I  had  no  difficulty  in  talk- 
ing to  her.  Her  answers  to  my  questions  were  always  iu^ 
telligent."  Nine  other  disinterested  and  four  interested 
witnesses  testified  to  the  same  effect.  They  related  conver- 
sations with  her  and  gave  reasons  for  their  opinion  that  she 
was  entirely  of  sound  mind.  One  of  these  disinterested  wit- 
nesses who  had  known  Mrs.  Broaddus  since  1864  and  had 
visited  her  frequently  declared  that  she  **  never  met  the  old 
lady  when  she  could  detect  anything  wrong  with  her  mind." 
As  to  the  circumstances  immediately  surrounding  the  execu- 
tion of  the  deed,  the  three  subscribing  witnesses  testified  that 
it  was  fully  explained  to  her  at  the  time  it  was  executed. 
The  conclusion  from  their  testimony  is  irresistible  that  she 
understood  the  nature  and  effect  of  the  deed.  Furthermore, 
as  indicative  of  her  knowledge  of  the  significance  of  said  trans- 
action, there  is  the  testimony  of  three  witnesses  to  her  sub- 
sequent declaration  that  the  grantee  owned  the  property. 
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It  may  be  admitted  that  the  case  is  a  peculiar  one.  The 
great  age  of  the  grantor  renders  it  somewhat  unprecedented. 
No  case  has  been  cited  and  probably  none  can  be  found  where, 
as  here,  the  action  was  to  set  aside  a  deed  executed  by  a  per- 
son lacking  only  a  few  days  of  being  one  hundred  years  of 
age.  Still,  it  cannot  be  said  that  the  testimony  of  the  wit- 
nesses as  to  her  mental  condition  is  inherently  improbable. 
This  court  cannot  say,  in  the  face  of  the  evidence  to  the  con- 
trary, that  her  extreme  age  had  so  impaired  her  mental  facul- 
ties as  to  render  her  incapable  of  conveying  her  property. 
If  allusion  were  to  be  made  to  common  knowledge  or  to  his- 
torical examples,  we  would  find  many  illustrations  in  extreme 
old  age  of  the  truth  of  Cicero's  statement  that '' occasionally 
the  mind  seems  to  stand  out  of  reach  of  the  body's  decay." 
The  instances  are,  of  course,  rare,  but  at  least  one  case  in  an 
adjoining  county  is  familiar  to  many  where  an  individual 
still  lives,  having  passed  the  century  milestone,  whose  ac- 
quaintances would  not  hesitate  to  pronounce  of  sufficient 
mentality  to  execute  a  valid  conveyance.  Mitchnikoff,  in  his 
work  on  **The  Prolongation  of  Life,"  declares  that  women 
live  to  much  greater  ages  than  men,  but  yet,  among  the 
former,  it  is  the  rarest  chance  to  find  a  centenarian.  He 
mentions,  however,  the  case  of  one  Mme.  Bobineau,  with 
whom  he  became  acquainted,  who  lived  in  a  suburb  of  Paris 
and  had  reached  the  age  of  one  hundred  and  six.  The  physi- 
cal condition  of  this  woman,  he  declares,  showed  extreme  de- 
cay, but  notwithstanding  her  physical  weakness,  Mme.  Bob- 
ineau *' retained  her  intelligence  fuUy,  her  mind  remained 
delicate  and  refined,  and  the  goodness  of  her  heart  was  touch- 
ing. Her  conversation  was  intelligent,  connected  and  logi- 
cal." He  proceeds  to  state  that  ''at  the  age  of  one  hundred 
and  six  her  intelligence  suddenly  became  weak.  She  lost  her 
memory  almost  completely  and  sometimes  wandered."  He 
concludes  with  the  assertion  that  ''The  facts  that  I  have 
brought  together  justify  the  conclusion  that  human  beings 
who  reach  extreme  old  age  may  preserve  their  mental  quali- 
ties notwithstanding  serious  physical  decay."  In  this  con- 
nection he  calls  attention  to  the  fact  that  "philosophers  such 
as  Plato,  poets  such  as  Gk)ethe  and  Victor  Hugo,  artists  such 
as  Michael  Angelo,  Titian  and  Franz  Hals  produced  some  of 
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their  most  important  works  when  thej  had  passed  the  age  of 

seventy-five." 

The  position  of  respondents  in  relation  to  the  voluntary 
character  of  the  transfer  is  equally  impregnable.  The  testi- 
mony of  the  defendants  and  of  the  three  witnesses,  who  were 
present  at  the  execution  of  the  deed,  justifies  the  conclusion 
of  the  court  that  the  grantor  was  free  from  undue  or  any 
improper  influence  of  the  grantee  or  any  other  person.  The 
evident  affection  that  existed  between  mother  and  daughter, 
the  kindly  and  continued  ministration  of  the  latter  to  the  com- 
fort and  happiness  of  the  former,  and  the  declaration  of  the. 
grantor  as  to  her  reason  for  making  the  deed  are  all  signifi- 
cant circumstances  tending  to  rebut  any  unfavorable  infer- 
ence against  the  grantee.  As  clearly  indicative  that  she  was 
following  her  unaided  inclination  and  volition,  we  find,  ac- 
cording to  the  testimony,  the  old  lady  declaring:  "Mary  Ann 
was  good  and  kind  to  her  and  she  didn't  know  how  she  coidd 
have  got  along  without  her,  and  she  said  she  wanted  her  to 
have  what  property  she  had.  She  had  deserved  it  all." 
Upon  the  theory  of  the  uniform  kindness  of  said  Mary  Ann 
to  her  mother,  which  finds  abundant  support,  and  in  view  of 
the  fact  that  her  attentions  had  continued  for  so  many  years, 
and  that  she  was  the  only  living  child,  the  conveyance  is 
easily  explicable,  and  seems  entirely  reasonable.  While  her 
considerate  and  tender  care  of  her  mother  was  no  more  than 
required  by  filial  duty,  yet  the  great  infirmities  of  the  aged 
woman,  while  rendering  the  duty  no  less  imperious,  imposed 
an  onerous  burden  and  responsibility,  and  the  acceptance  and 
acquittance  of  this  duty  with  cheerful  and  persistent  zeal  de- 
serve imstinted  commendation  and  generous  reward.  This 
seems  to  have  been  recognized  and  appreciated  by  Mrs.  Broad- 
dus. 

It  is,  moreover,  the  contention  of  appellants  that  the  evi- 
dence disclosed  a  confidential  relation  between  the  parties  to 
the  deed  of  such  a  nature  that  the  presumption  would  fol- 
low that  the  deed  was  the  result  of  the  undue  infiuence  of 
the  grantee,  which  could  not  be  overcome  except  by  her  testi- 
mony. As  the  grantee  was  not  living  at  the  time  of  the  trial, 
this  view  would  manifestly  require  a  reversal  of  the  lower 
court 's  finding.    But  conceding,  for  the  sake  of  the  argument, 
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the  existence  of  said  relation  and  presumption,  they  cannot 
have  the  operation  and  effect  claimed  by  appellants. 

In  Hemenway  y.  Abbott,  8  CaL  App.  450,  [97  Pac.  190],  a 
somewhat  similar  contention  was  made,  but  it  is  therein  held 
that  it  was  not  necessary  for  the  grantee  to  take  the  stand, 
the  court  saying:  ''It  would  doubtless  have  been  more  satis- 
factory had  she  made  a  full  explanation  of  her  relations  with 
Proctor,  but  it  cannot  be  said,  at  matter  of  law,  that  her  fail- 
ure to  testify  destroyed  the  probative  force  of  the  evidence 
submitted  in  the  case  in  her  behalf." 

A  fairer  statement,  however,  of  plaintiffs'  position  prob- 
ably is  that  in  view  of  the  said  relation  and  presumption  the 
evidence,  in  the  absence  of  any  testimony  from  the  grantee, 
is  insufficient  to  show  that  no  undue  influence  was  exerted. 
However,  we  feel  satisfied  that  the  showing  was  sufficient  to 
overcome  any  adverse  presumption  that  may  have  existed  in 
the  premises.  Again,  the  court  was  justified  in  the  view  that 
no  such  presumption  should  be  indulged.  As  pointed  out  by 
respondents:  ''Mrs.  James  did  not  transact  any  business  for 
her  mother.  She  held  no  power  of  attorney  and  did  not  man- 
age the  property.  According  to  the  testimony  of  Albert 
James,  the  old  ladies  gave  him  joint  direction  concerning  the 
leasing  of  the  ranch/*  it  being  conceded  that  Mrs.  James 
owned  a  part  of  it  in  her  own  right.  The  mere  relation  of 
parent  and  child  is  not  sufficient  to  invalidate  a  deed  from 
the  former  to  the  latter.  It  is  a  circumstance,  of  course,  in- 
viting careful  consideration  to  the  transaction,  but  before  it 
can  justify  the  inference  of  undue  influence  there  must  be 
added,  imposition,  fraud,  importxmity  or  something  of  that 
kind.  It  is  so  expressed  in  Pomeroy's  Equity  Jurisprudence, 
962,  and  Mackall  v.  Mackall,  135  U.  S.  167,  [10  Sup.  Ct.  Rep. 
705],  cited  by  respondents.  In  the  former  it  is  said :  "Where 
the  positions  of  the  two  parties  are  reversed  where  the  parent 
is  aged,  infirm,  or  otherwise  in  a  condition  of  dependence 
upon  his  own  child,  and  the  child  occupies  a  corresponding 
relation  of  authority,  conveyances  conveying  benefits  upon  the 
child  may  be  set  aside.  Gases  of  this  kind  plainly  turn  upon 
the  exercise  of  actual  undue  infiuence  and  not  upon  any  pre- 
sumption of  invalidity.  A  gift  from  parent  to  child  is  oer- 
tainly  not  presumed  to  be  invalid. '' 
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In  the  Mackall  case,  supra,  it  is  said  by  the  court,  through 
Mr.  Justice  Brewer,  that:  ''Bight  or  wrong,  it  is  to  be  ex- 
pected that  a  parent  will  favor  the  child  who  stands  by  him, 
and  give  to  him,  rather  than  the  others,  his  property.  To 
defeat  a  conyeyance  under  these  circumstances,  something 
more  than  the  natural  influence  springing  from  such  rela- 
tionship must  be  shown;  imposition,  fraud,  importunity, 
duress  or  something  of  that  nature  must  appear;  otherwise, 
that  disposition  of  property  which  accords  with  the  natural 
inclinations  of  the  human  heart  must  be  sustained.'' 

The  cases  cited  by  appellants  in  which  the  presumption  is 
said  to  exist  inyolve  a  different  state  of  facts  from  what  we 
are  now  considering. 

The  character  of  Brawn  ▼.  Burhank,  64  Gal.  99,  [27  Pac. 
940],  is  clearly  shown  by  this  statement  in  the  opinion:  ''The 
plaintiff,  while  still  an  inexperienced  girl,  still  under  the  care 
and  control  of  her  grandparents,  still  subject  to  the  influence 
acquired  by  them  in  the  double  relation  of  parent  and  guard- 
ian of  her  person  and  estate,  accustomed  to  consult  their 
wishes  and  obey  their  commands,  ignorant  of  her  rights,  pur- 
posely misled  and  kept  in  ignorance  by  those  to  whom  she 
naturally  looked  for  the  protection  of  her  interests,  without 
the  aid  of  legal  advice  or  time  for  reflection,  made  a  convey- 
ance of  her  whole  estate  without  any  valuable  consideration 
to  one  standing  in  loco  parentis.''  It  is  well  said,  "that  a 
deed  obtained  under  such  circumstances  cannot  be  permitted 
to  stand  is  one  of  the  clearest  of  propositions." 

While,  in  Brison  v.  Brison,  75  Cal.  525,  [7  Am.  St.  Eep. 
189,  17  Pac.  689],  it  is  declared  that  the  relation  between 
husband  and  wife  is  confldential,  it  was  held  that  the  plain- 
tiff was  induced  to  make  the  deed  by  the  confidence  which 
he  had  in  his  wife,  and  that  the  betrayal  of  such  confidence 
was  constructively  fraudulent.  For  this  reason,  and  also 
upon  the  ground  that  there  was  actual  fraud,  the  transac- 
tion was  construed  as  creating  a  trust.  This  case  is  reviewed 
in  TiOaux  v.  TiUaux,  115  Gal.  673,  [47  Pac.  691],  wherein  it 
is  said:  ''By  the  foregoing  authorities  and  others  not  here 
collated,  the  principle  is  clearly  declared  that  the  marriage 
relation  does  not,  ipso  facto,  raise  the  presumption  that  a  deed 
of  conveyance  from  the  husband  to  the  wife  has  been  the  re- 
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suit  of  undue  influence ;  but  such  deed,  prima  fade,  conyeys 
to  the  wife  whatever,  according  to  rules  of  conveyancing,  its 
terms  embrace.  We  have  discussed  the  subject  at  some  length, 
because  an  expression  or  two  in  one  or  two  former  opinions 
give  some  faint  color,  scarcely  visible,  to  a  different  doctrine. 
Appellant  contends  tiiat  there  are  facts  at  bar  which,  viewed 
in  the  light  of  the  marriage  relation,  are  sufiScient  to  make 
the  deed  in  question  invalid ;  and  the  case  of  Brison  v.  Brison, 
90  Cal.  323,  [27  Pac.  186] ,  and  also  75  CaL  525,  [7  Am.  St. 
Rep.  189,  17  Pac.  689],  is  cited  in  support  of  the  contention. 
The  facts  in  that  case  were  very  peculiar  and  presented  an 
instance  of  a  wife  violating  an  express  promise  made  by  her 
to  a  husband,  upon  which  he  had  the  right  to  implicitly  rely, 
not  only  on  account  of  the  legal  confidential  relation  between 
them,  but  also  on  account  of  the  actual  confidence  which  he 
had  in  her,  as  the  relation  between  them  had  always  been 
most  affectionate  and  confiding.''  It  is  apparent,  of  course, 
that  the  same  result  would  follow  in  any  case  where  actual 
confidence  existed  and  there  was  a  wrongful  violation  of  that 
confidence. 

The  decision  in  Ross  v.  Conway,  92  Cal.  632,  [28  Pac.  785], 
rested  upon  evidence  that  there  was  actual  undue  influence 
exercised  by  the  spiritual  adviser  of  one  who  was  of  weak 
mind  and  in  a  dying  condition.  It  is  undoubtedly  true,  as 
therein  declared,  ''that  the  influence  which  the  spiritual  ad- 
viser of  one  who  is  about  to  die  has  over  such  person  is  one 
of  the  most  powerful  that  can  be  exercised  upon  the  human 
mindy  especially  if  such  mind  is  impaired  by  physical  weak- 
ness, is  so  consonant  with  human  experience  as  to  need  no 
more  than  its  statement ;  and  in  any  transaction  between  them 
wherein  the  adviser  receives  any  advantage,  a  court  of  equity 
will  not  enter  into  an  investigation  of  the  extent  to  which 
such  influence  has  been  exercised." 

In  O'Dell  V.  Moss,  130  Cal.  352,  [62  Pac.  555],  it  is  held 
that  the  relationship  of  brother  and  sister  is  not  of  itself 
fiduciary,  ''but  it  is  a  material  circumstance  in  determining 
whether,  as  a  matter  of  fact,  a  fiduciary  relation  existed  be- 
tween them,  which  is  more  easily  superinduced  by  reason  of 
the  blood  relationship ;  and  where  it  appears  that  special  trust 
and  confidence  is  reposed  by  one  of  tiiem  in  the  other,  the 
one  who  occupies  the  superior  position  has  the  duties  and  re- 
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sponsibilities  of  a  trustee,  with  the  attendant  consequences 
of  the  trust  relation.'' 

The  case  of  De  Arellanes  y.  Arellanes,  151  Cal.  443,  [90 
Pac.  1059],  was  an  action  to  set  aside  a  deed  from  a  mother 
to  her  son,  and  it  was  held  that  the  transfer  was  valid  where 
it  was  made  '' freely  and  voluntarily  in  the  execution  of  a 
purpose  conceived  by  her  to  so  dispose  of  the  property,  with- 
out the  exercise  of  any  fraud  on  the  part  of  the  son,  and 
with  full  understanding  on  her  part  of  all  the  facts  and  the 
effect  of  such  a  transfer."  Therein  the  rule  announced  in 
Soberanes  v.  Soheranes,  97  Cal.  140,  [31  Pac.  910],  is  quoted 
with  approval,  wherein  it  is  said:  ''When  the  parent  is  of 
great  age,  or  is  enfeebled  by  disease,  and  conveys  his  entire 
estate  to  one  child,  to  the  exclusion  of  other  children  depend- 
ent upon  his  bounty,  the  burden  is  unquestionably  upon  the 
donee  to  show  that  the  gift  was  made  freely  and  voluntarily, 
and  with  full  knowledge  of  all  the  facts  and  with  perfect  un- 
derstanding of  the  effect  of  the  transfer.''  Granting  that 
this  is  a  correct  exposition  of  the  rule,  the  burden,  as  we 
have  already  seen,  was  sufficiently  met  by  respondents. 

In  Nobles  v.  Huitan,  7  Cal.  App.  14,  [93  Pac.  289],  the 
judgment  of  the  lower  court  was  affirmed,  which  was  based 
upon  findings  and  sufficient  evidence  to  the  effect  that  ''when 
the  deed  was  executed,  the  plaintiff  was  old,  infirm,  of  fail- 
ing memory  and  of  unsound  mind,  and  by  reason  thereof  in- 
capacitated from  attending  to  business  and  defendant  took 
advantage  of  such  incapacity  and  procured  her  to  sign  and 
acknowledge  the  deed  without  consideration;  that  the  plain- 
tiff was  without  independent  advice,  and  that  defendant  by 
taking  advantage  of  plaintiff's  mental  weakness,  and  by  the 
use  of  undue  influence  arising  out  of  the  relationship  between 
them  of  mother  and  son  and  of  principal  and  agent  induced 
plaintiff  to  execute  the  deed." 

Aside  from  the  foregoing,  appellants  are  mistaken,  we 
think,  in  the  view  they  take  of  the  elements  of  independent 
advice  and  of  the  consideration  for  the  transfer. 

They  are  not  essential,  as  we  have  seen,  to  the  validity  of 
the  transaction,  but  they  are  important  elements  to  be  re- 
garded by  the  trial  court.  Under  some  circumstances,  they 
might  be  decisive  of  the  controversy,  but  here  they  were  sim- 
ply an  important  part  of  the  evidence  the  weight  and  effect 
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of  which  were  committed  to  the  judgment  and  conscience  of 
the  trial  judge  in  the  determination  of  the  status  of  the 
property. 

While  there  is  no  direct  evidence  that  the  notary  who  pre- 
pared the  deed  advised  the  grantor,  as  that  term  is  generally 
understood,  yet  it  does  appear  that  she  told  the  witness,  Mrs. 
Cook,  that  she  wanted  to  make  a  deed  of  her  property  to  her 
daughter,  and  asked  the  witness  to  see  Mr.  Baechtel  and  have 
him  come  to  the  house.  It  is  true  that  Mrs.  James  saw  the 
notary  first  and  informed  him  of  her  mother's  desire.  Mr. 
Baechtel,  in  pursuance  of  the  request,  visited  Mrs.  Broaddus 
to  ascertain  what  she  wanted,  and  she  then  told  him  that  she 
wanted  to  deed  the  property  to  her  daughter.  He  then  went 
to  his  ofiSce,  prepared  the  deed  as  requested  and  the  same 
evening  returned  with  it  to  Mrs.  Broaddus.  He  informed 
Mrs.  James  that  two  witnesses  would  be  required  as  her 
mother  was  blind.  They  were  summoned  and  Mr.  Baechtel 
read  the  deed  over  to  Mrs.  Broaddus,  explained  it  and  satis- 
fied himself  that  she  thoroughly  understood  it.  Among  other 
questions,  he  asked  her  if  she  understood  that  she  was  deed- 
ing her  property  to  her  daughter,  and  she  said  she  did.  Not 
very  much  was  said,  but,  according  to  the  witnesses,  the  no- 
tary was  careful  in  the  performance  of  his  duty,  and  it  seems 
difficult  to  understand  how  anything  more  could  have  been 
expected  of  him.  The  declarations  of  the  grantor  show  that 
she  needed  no  particular  advice  or  information  in  the  prem- 
ises, and  for  the  notary  to  have  undertaken  to  tell  her  what 
she  already  understood  about  the  effect  of  the  deed  would 
have  been  entirely  gratuitous  and  rather  impertinent.  The 
circumstance  as  to  independent  advice  is  to  be  regarded  as 
bearing  upon  the  question  whether  the  deed  is  the  voluntary 
act  of  the  grantor,  and  it  is  not  so  significant,  as  contended 
by  appellants,  that  a  deed  made  '*  without  the  benefit  of  full, 
free  and  independent  advice  and  counsel  from  a  competent 
lawyer  of  her  own  selection  will  not  be  allowed  to  stand." 

It  is  deemed  unnecessary  to  review  the  cases  cited  as  to 
this  point,  but  the  rule  in  this  state  does  not  require,  as  de- 
clared in  the  case  of  Soberanes  v.  Soberanes,  97  Cal.  146,  [30 
Pac.  912],  that  '*the  donor  acted  upon  independent  advice  in 
transactions  between  parent  and  child,  when  it  appears  that 
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the  gift  was  made  freely,  voluntarily  and  with  full  under- 
standing of  aU  the  facts  and  the  effect  of  the  transfer." 

As  to  the  consideration,  while  the  evidence  is  somewhat 
meager,  we  cannot  say  it  is  insufficient  to  support  the  finding. 
It  is  conceded  by  respondents  that  if  the  services  were  ren- 
dered by  Mrs.  James  without  expectation  of  reward  or  agree- 
ment therefor,  they  must  be  considered  as  gratuitous,  and,  in 
the  absence  of  evidence,  such  would  be  the  presumption,  but 
it  is  insisted — and  to  this  we  assent — ^that  the  presumption 
is  not  conclusive,  but  may  be  and  has  been  rebutted  ''by 
showing  circumstances  which  will  support  the  implication 
that  the  services  were  to  be  paid  for."  The  rule  is  so  stated 
in  the  American  and  English  Encyclopedia  of  Law,  volume 
18,  page  1085,  with  citation  of  authorities.  It  is  added  that 
"The  burden  is,  of  course,  on  the  person  rendering  the  ser- 
vices to  overcome  the  presumption  which  the  law  raises  that 
such  services  were  rendered  gratuitously."  Among  the  cases 
so  holding  is  Finch  v.  Oreen,  225  111.  304,  [80  N.  E.  318], 
where  a  son  and  his  wife  cared  for  his  aged  father  for  over 
twenty  years,  and,  in  discussing  the  question  of  considera- 
tion, the  supreme  court  of  Illinois,  after  stating  the  general 
rule  that  ''there  can  be  a  recovery  only  by  proving  the  mak- 
ing of  an  express  contract  or  circumstances  from  which  a 
reasonable  inference  would  arise  that  such  a  contract  was  in 
fact  made,"  the  court  further  says:  "The  evidence  shows  that 
David  Finch  recognized  to  the  fullest  extent  a  moral  obliga- 
tion on  his  part  to  pay  for  the  valuable  and  unusual  personal 
services  rendered  to  him;  but  there  is  no  evidence  that  prior 
to  the  making  of  the  will  there  was  an  express  contract  to 
pay  for  them.  .  .  .  The  evidence,  however,  justifies  an  infer- 
ence of  an  express  contract  between  the  parties  when  the  will 
was  made,  or  certainly  at  the  time  of  the  execution  of  the 
deed.  The  deed  was  executed  in  the  presence  of  appellant 
and  his  wife,  and  it  is  clear  that  it  was  made  in  considera- 
tion of  the  services  rendered  and  to  be  rendered,  and  the  care 
and  trouble  which  the  grantor  had  caused  to  his  son  and  wife. 
The  services  were  of  such  a  nature  that  they  could  scarcely 
be  measured  in  money,  and  it  was  entirely  competent  for 
David  Finch  to  place  such  a  value  upon  them  as  he  saw  fit." 

The  declarations  of  the  grantor  as  to  her  reasons  for  ex- 
ecuting the  deed  would  undoubtedly  be  admissible  against  her 
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if  she  were  alive  and  contesting  the  deed,  and  they  are  equally 
admissible  against  her  representatives.  (Code  Civ.  Proc., 
sec.  1853 ;  DonneUy  v.  Rees,  141  Cal.  56,  [75  Pac.  433] ;  Stod- 
dard V.  NewhdU,  1  Cal.  App.  Ill,  [81  Pac.  666].) 

Such  testimony  may  not  be  altogether  satisfactory,  but  it 
was  the  best  that  could  be  obtained,  since  the  grantor  and 
grantee  were  dead,  and  its  weight  was  for  the  trial  court. 

We  have  considered  all  the  points  made  in  the  full  and  able 
briefs  of  appellants,  but  we  can  see  no  reason  to  interfere 
with  the  conclusion  of  the  court  below,  and  the  judgment  and 
order  denying  the  motion  for  a  new  trial  are  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 


[GiT.  No.  699.    Third  Appellate  District.— Maj  26,  1910.] 

OSCAR  J.  BROADDUS,  Administrator,  etc.,  et  al.,  Respond- 
ents,  V.  MELVIN  MONROE  JAMES  et  al.,  Appel- 
lants. 

Nxw  TaiAL — ^BsrusAL  to  Dismiss  Pboceedinos — ^Bill  of  Exceptions — 
Amendments  Accepted — Failure  to  Sebve  Settled  Bill. — The 
eourt  properly  refused  to  dismiss  the  proceedings  on  motion  for  a 
new  trial,  merely  for  failure  to  serve  the  adverse  party  with  the 
settled  biU  of  exceptions,  where  it  appears  that,  after  service  of 
the  proposed  biU  and  amendments  thereto,  the  amendments  were 
expressly  accepted  by  the  moving  party.  In  such  case,  no  notice 
of  the  settlement  of  the  bill  is  required,  and  the  settled  bill  is  only 
required  to  be  filed,  without  service  thereof  upon  the  adverse  party. 

Id. — ^Bequieement  of  Service  of  Settled  Bill — Controverted  Amend- 
ments— Notice  of  Settlement. — The  requirement  of  service  of  a 
settled  bill  of  exceptions  is  limited  by  the  statute  to  the  case  where 
the  proposed  bill  and  proposed  amendments  are  controverted.  In 
such  case,  notice  of  the  hearing  for  the  settlement  of  the  biU  is 
essential;  and  when  the  biU  is  settled,  it  must  be  engrossed  by  the 
moving  party,  and  presented  by  him  for  proper  certification  within 
five  days,  after  which  the  certified  bill  must  be  served  upon  the 
adverse  party. 

Ilk — ^Following  Statute  in  Particular  Case. — ^While  it  is  true  that 
an  appellant  most  foUow  closely  the  provisions  of  the  statute,  in 
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order  to  hmve  hia  appeal  perfected,  it  is  equally  true  that  he  is 
not  required  to  do  inoxo  than  the  statate  damands  in  the  partieular 


APPEAL  from  an  order  of  the  Superior  Court  of  Men- 
docino County,  refusing  to  dismiss  proceedings  for  a  new 
triaL    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

McNab  &  Hirsch,  and  D.  W.  Burchard,  for  Appellants. 

Mannon  &  Mannon,  for  Bespondents. 

BURNETT,  J.— The  appeal  is  from  an  order  made  after 
judgment  denying  a  motion  to  dismiss  the  proceedings  for  a 
new  trial.  Hie  only  ground  for  the  motion  was  that  the  bill 
of  exceptions,  after  having  been  certified  by  the  trial  judge, 
was  not  served  upon  defendants  in  the  action,  who  are  ap- 
pellants herein. 

After  plaintiffs  served  their  proposed  bill,  the  defendants 
in  due  time  proposed  their  amendments  to  tiie  same.  These 
were  all  accepted  by  said  plaintiffs,  whose  counsel  so  informed 
one  of  the  attorneys  for  defendants  on  the  twenty-ninth  day 
of  July,  1908.  On  the  same  day  plaintiffs  presented  to  the 
trial  judge  the  proposed  bill  and  the  amendments,  and  the 
judge  thereupon,  in  the  absence  of,  and  without  notice  to,  the 
defendants  or  their  counsel,  certified  the  bill  so  presented. 
The  certified  biU  was  filed  but  not  served  upon  the  defend- 
ants or  their  counseL 

We  think  the  motion  was  properly  denied.  Section  650  of 
the  Code  of  Civil  Procedure,  under  which  the  proceeding  was 
taken,  as  it  read  at  the  time  of  the  said  settlement  of  the  bill, 
did  not  require,  where  all  the  amendments  proposed  are  al- 
lowed, that  the  certified  bill  should  be  served  upon  the  ad- 
verse party.  As  pointed  out  by  plaintiffs:  **Two  proceedings 
are  evidently  contemplated  by  said  section  650 — one  in  which 
the  adverse  party  proposes  amendments  which  are  contested, 
and  subsequently  settled  on  notice  to  the  parties  designating 
the  time  for  settlement;  and  another  in  which  there  is  no 
controversy  in  regard  to  amendments,  but  either  no  amend- 
ments are  proposed,  or  if  any  such  are  proposed,  they  are 
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adopted  by  the  person  seeking  the  settlement  of  the  bill,  and 
the  bill  is  filed  with  the  clerf  In  regard  to  the  first  con- 
tingency, the  section  provides  how  the  matter  may  be  brought 
to  a  hearing,  and  then  directs  that  ''At  the  time  designated 
the  judge  must  settle  the  bill.  The  biU  must  thereupon  be 
engrossed  and  presented  to  the  judge  to  be  certified  by  the 
party  presenting  it,  within  ten  days,  and  upon  being  certi- 
fied must,  within  five  days  thereafter,  be  served  upon  the  ad- 
verse party."  The  statute  then  provides  for  the  case  where 
there  is  no  contest  in  reference  to  the  bill,  as  follows:  ''If 
no  amendments  are  served,  or  if  served  are  allowed,  the  pro- 
posed bill  may  be  presented,  with  the  amendments,  if  any,  to 
the  judge  or  referee  for  settlement,  without  notice  to  the  ad- 
verse party.  .  .  .  When  settled,  the  bill  must  be  signed  by 
the  judge  or  referee,  with  his  certificate  to  the  effect  that  the 
same  is  allowed,  and  must  then  be  filed  with  the  clerk/'  It 
is  thus  to  be  seen  that  in  a  case  like  the  one  before  us  no  ser- 
vice of  the  bill  as  settled  is  required. 

While  it  is  true,  as  contended  by  defendants,  that  an  ap- 
pellant must  follow  closely  the  provisions  of  the  statute  in 
order  to  have  his  appeal  perfected,  it  is  equally  true  that  he 
is  not  required  to  do  more  than  the  statute  demands. 

The  order  appealed  from  is  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  21,  1910. 
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[ar.  No.  986.    Third  AppeOato  Bistriet— May  26,  1910.] 

EDWARD  J.  CAMPBELL,  AppeUant,  t.  CHARLES  GREN- 
NAN  and  GERTRUDE  C.  GRENNAN,  Respondents. 

PuEOHASX  OF  BxooBD  TiTiA — GsKXBAL  BuuL — Af  a  general  role,  where 
the  vendor  of  land  ie  in  the  apparent  posaession  thereof,  a  por- 
ebaser  of  it,  finding  the  title  of  reeord  in  the  yendor,  ia  put  vpon 
no  f nrther  inqnirj. 

Id. — ^Exception— Knowledok  or  Position  or  Houais — ^Pubohasb  Bub- 
jxor  TO  OoouPAOiON  BT  DEFENDANTS*  H0T7SE. — Such  general  role 
does  not  applj  where  the  purehaeer  knew  the  land  for  many  Tean, 
and  that  defendants'  house  stood  eighteen  inehes  over  the  line,  and 
that  the  house  of  the  eommon  predecessor  of  plaintiff  and  defend* 
ants  stood  partly  over  on  defendants'  land.  The  moral  and  legal 
dntj  was  east  npon  plaintiff,  as  purchaser,  to  inquire  as  to  these 
patent  and  obtrusive  facts;  and  his  purchase  of  the  land  on  which 
defendants'  house  stood  was  with  notice  thereof,  and  iubjeet 
thereto. 

Id. — ^AOBBED    OOOUPATEON — ^DIVISION   LiNS— FaCTB   PuTIINO  PUBOHASEa 

UPON  Inquiry. — Where  the  owner  of  the  whole  lot  sold  the  east 
half  to  defendants,  and  they  agreed  upon  a  division  line,  and 
defendants'  house  abutted  thereon,  and  the  owner's  house  in  the 
rear  standing  on  the  west  half  stood  partly  on  the  east  half,  and 
BO  remained  till  her  death,  and  the  subsequent  purchaser  of  the 
west  half  knew  all  of  the  facts,  other  than  the  agreement,  thej 
were  of  such  a  character  as  to  excite  the  suspicion  of  a  prudent 
maji  dealing  with  the  property  that  some  agreement  not  disclosed 
by  the  record  was  made  bj  the  parties  owning  the  lot. 

Id. — INEQUTTT  OF  EjEOTMXNT — SXBIOUS  INJUBT  TO  DEFENDANT'S  HOUSE. 

It  would  be  manifestlj  unjust  and  inequitable,  in  view  of  plain- 
tiff's knowledge  of  the  open  and  notorious  and  exclusive  occupa- 
tion of  the  land  on  which  defendants'  house  stood  for  five  years,  to 
eject  them  from  such  occupation,  to  the  serious  injury  of  defend- 
ants' house. 

Id. — Pbssumftion  of  Pubohase  in  View  of  Possession. — ^With  the 
knowledge  possessed  by  plaintiff,  it  must  be  presumed  that  he  pur- 
chased tiie  west  half  of  the  lot  in  view  of  the  defendants'  pos- 
session by  means  of  their  house,  to  the  extent  of  its  occupation 
thereof. 

Id. — ^Land  Ocoupied  bt  Buildings  to  Aobeed  Line — Pbesuicption  as 
TO  Pubohase. — ^Where  land  is  occupied  by  buildings  to  an  agreed 
line,  the  grantee  is  presumed  to  have  bought  the  property  with  a 
▼lew  to  the  boundaries  visibly  marked  on  the  ground,  and  to  havo 

It  OeL  App.- 
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relied  thereon,  and  fixed  the  price  according  to  the  Talne  of  the 
property  as  thus  defined  and  nsed. 

Id. — ^Pkingiplbs  of  Equity  and  Faib  Deauno. — Under  the  cireom- 
stance  shown  bj  the  evidence,  it  would  be  opposed  to  the  principles 
of  equity  and  fair  dealing  recognized  by  the  authorities  to  give 
effect  to  the  bare  legal  title,  to  the  extent  of  depriying  the  re- 
spondents of  a  right  honestly  acquired  and  continuously  exercised 
within  the  observation  of  appellant, 

APPEAL  from  an  order  of  the  Superior  Court  of  Solano 
County,  denying  a  new  trial.    L.  O.  Harrier,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  A.  Bell,  for  Appellant. 

F.  B.  Devlin,  for  Respondents. 

BURNETT,  J. — The  evidence  shows,  aa  stated  hj  appel- 
lant, that  defendants'  house  projects  a  little  more  than  eigh- 
teen inches  over  and  upon  the  west  half  of  lot  No.  33,  in 
block  245,  in  the  city  of  Vallejo.  The  defendants  obtained 
title  to  the  east  half  of  this  lot  from  one  Mrs.  Barr,  who  was 
the  owner  of  the  entire  lot.  In  March,  1906,  the  plaintiff 
purchased  the  west  half  of  said  lot  from  the  administrator 
of  Mrs.  Barr's  estate.  The  lot  has  a  frontage  on  York  street 
of  fifty  feet  between  two  board  fences  which  have  stood  in 
their  present  location  for  thirty  years.  The  defendants  do 
not  claim  title  to  the  small  strip  in  dispute  through  the  deed 
from  Mrs.  Barr,  but  predicate  their  claim  upon  an  oral  agree- 
ment with  her  by  which  she  and  the  defendant,  Charles  Gren- 
nan,  agreed  upon  the  division  line.  This  agreement  was 
never  reduced  to  writing,  but  it  is  admitted  by  appellant  that 
'4f  this  were  an  action  between  Mrs.  Barr  and  the  defend- 
ants, there  is  no  doubt  that  she  would  be  estopped  from  dis- 
turbing the  defendants  in  their  possession  of  the  disputed 
ground,  simply  because  she  knowingly  permitted  defendants 
to  hold  over  the  Une."  But  it  is  contended  that  the  vital 
question  in  the  case  is:  Was  the  plaintiff  an  innocent  pur- 
chaser without  notice  1  And  in  this  connection  it  is  urged 
''that  from  the  time  defendants  built  upon  the  disputed  prem- 
ises  until  the  plaintiff  purchased  from  Mrs.  Barr's  admin- 
istratori  Mrs.  Barr  in  her  lifetime,  and  her  administrator 
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thereafter,  occupied  and  was  in  pogsession  of  the  full  twenty- 
five  feet  constituting  the  western  half  of  lot  33."  It  is  con- 
ceded that  defendants  were  also  in  possession  of  the  disputed 
strip,  but  the  rule  is  invoked  that  requires  open,  notorious 
and  exclusive  possession  to  impute  to  the  purchaser  of  the 
record  title  notice  of  undisclosed  equities  in  favor  of  another 
person.  The  authorities  seem  to  be  uniform  as  to  this  legal 
proposition.  It  is  stated  in  Smith  v.  YtUe,  31  Cal.  185,  [89 
Am.  Dec.  167],  as  follows:  "Where  the  vendor  is  in  the  ap- 
parent possession,  the  subsequent  purchaser,  finding  the  title 
of  record  in  the  vendor,  is  put  upon  no  further  inquiry,  be- 
cause the  possession  appears  to  be  according  to  the  title; 
and  if  at  the  same  time  another  person  is  also  in  possession, 
there  is  no  presumption  of  title  in  him  inconsistent  with  that 
found  in  the  vendor.  .  .  .  The  subsequent  purchaser  is  not 
justly  chargeable  with  fraud  in  failing  to  make  inquiry  for 
a  prior  unrecorded  conveyance,  unless  there  is  some  fact  or 
circumstance  apparent  to  his  observation,  calculated  to  ex- 
cite the  suspicion  of  a  prudent  man  dealing  with  the  prop- 
erty, that  a  prior  conveyance  has  been  made.  The  existence 
of  such  a  conveyance  would  not  be  suggested  by  the  pos- 
session of  a  third  person,  while  the  vendor  held  the  title  ai>- 
pearing  of  record  and  was  in  the  apparent  possession.'* 
Other  cases  are  cited  to  the  same  effect.  It  is  urged  by  re- 
spondents, however,  that  the  rule  finds  no  application  to  the 
facts  of  this  case.  Attention  is  called  to  the  evidence  show- 
ing that  "appellant  was  familiar  with  the  premises  for  a 
period  of  nearly  forty  years.  He  knew  that  Grennan  had 
purchased  one-half  of  the  lot.  He  knew  that  Grennan,  dur- 
ing the  time  of  construction,  was  erecting  a  building  upon 
the  half  of  the  lot  claimed  by  him,  and  he  knew  that  Gren- 
nan was  living  alone  with  his  own  family  in  the  house  he 
had  erected  and  that  there  was  no  division  of  possession  be- 
tween himself  and  Mrs.  Barr." 

Upon  the  assumption  that  the  foregoing  quotation  from 
respondents'  brief  is  a  full  statement  of  the  facts,  it  could 
not  be  gainsaid  that  respondents'  position  is  entirely  sound. 
The  problem,  though,  is  somewhat  affected  by  the  circum- 
stance that  a  short  time  before  respondents'  house  was  erected 
Mrs.  Barr  moved  her  residence  from  the  center  of  the  lot 
to  the  rear  of  the  same  and  located  it  so  that  it  projected 
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over  the  agreed  division  line  and  easterly  of  the  center  of 
said  lot. 

The  case,  then,  in  brief,  is  this :  B.  owns  the  entire  lot  and 
sells  the  easterly  half  to  G.  They  agree  upon  the  division 
line  and  G.  erects  a  residence  abutting  thereon.  To  enable 
him  to  do  this  B.  moves  her  residence  to  the  rear  and  leaves 
it  partly  upon  G.'s  property.  This  she  occupies  until  the 
time  of  her  death.  G.  and  his  family  are  the  sole  occupants 
of  his  residence  for  five  years,  when  C,  with  a  knowledge  of 
all  the  facts,  except  the  said  agreement  between  B.  and  G., 
purchases  the  legal  title  to  the  westerly  half  of  said  lot,  which 
includes,  as  we  have  seen,  a  strip  about  eighteen  inches  in 
width  east  of  the  said  agreed  line.  If  appellant  is  awarded 
possession  of  said  strip  respondents  wiU  be  greatly  damaged, 
or,  as  testified  by  one  of  the  latter:  ''If  I  am  compelled  to 
move  that  part  of  my  building  which  the  plaintiff  claims  is 
on  his  part  of  the  lot,  I  will  have  to  cut  off  about  eighteen 
inches  of  my  house — ^it  would  practically  ruin  the  house.  It 
would  take  off  the  roof  and  part  of  the  room  that  projects 
eighteen  inches  over  the  line  claimed  by  plaintiff;  it  would 
certainly  injure  the  building  if  that  part  of  it  were  re- 
moved.'* 

Under  such  circumstances  what  does  equity  require!  We 
think  there  can  be  reasonably  but  one  answer  to  the  question. 
The  moral  and  legal  duty  was  cast  upon  appellant  to  make 
inquiry  concerning  these  patent  and  obtrusive  circumstances. 
The  knowledge  that  respondents  were  building  and  occupying 
exclusively  a  dwelling  upon  the  disputed  tract  and  thus  exer- 
cising acta  of  ownership  would  arrest  the  attention  and  chal- 
lenge the  investigation  of  any  prudent  person  contemplating 
the  purchase  of  the  property.  The  peculiar  location  of  the 
other  building  in  the  rear  of  the  lot  also  would  naturally 
excite  comment  and  lead  to  inquiry.  These  two  facts  and 
circumstances  were  apparent  to  appellant's  observation,  and 
were  both  calculated  to  excite  the  suspicion  of  any  prudent 
man  that  some  agreement  not  disclosed  by  the  record  was 
made  by  the  parties  owning  the  lot.  At  any  rate,  it  is  un- 
disputably  true  that  respondents  were  in  the  open,  notorious 
and  exclusive  possession  of  the  portion  of  the  lot  covered  by 
their  dwelling,  and  the  presumption  follows  that  their  own* 
ership  was  coextensive  with  the  claim  thereby  asserted,  and 
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of  this  appellant  was  clearly  put  upon  notice.  It  would  be 
manifestly  unjust,  therefore,  to  eject  respondents  from  the 
portion  of  the  lot  actually  occupied  by  them.  But  the  ques- 
tion in  relation  to  the  whole  strip  has  been  treated  as  one 
and  indivisible  and  involving  the  same  situation,  and  there- 
fore the  judgment  in  favor  of  respondents  should  not  be 
disturbed.  With  the  knowledge  possessed  by  plaintiff  it 
must  be  presumed  that  he  purchased  the  west  half  of  the  lot 
in  view  of  respondents'  possession. 

Where  land  is  occupied  by  buildings  up  to  the  agreed  line, 
the  grantee  is  presumed  to  have  bought  the  property  with 
a  view  to  the  boundaries  thus  visibly  marked,  and  to  have 
relied  thereon  and  fixed  the  price  according  to  the  value  of 
the  property  as  thus  defined  and  used.  (Young  v.  Blake- 
man,  153  Cal.  483,  [95  Pac.  888].) 

The  cases  cited  by  appellant  clearly  involve  a  different 
situation  from  what  we  have  here.  In  the  Smith  case,  supra, 
the  vital  fact  is  disclosed  in  the  statement  given  in  the  sylla- 
bus: ''If  the  owner  of  a  lot  in  a  city  occupies  part  of  a  house 
on  the  same,  and  another  person  occupies  the  remainder  of 
the  house,  and  while  this  occupation  of  both  continues  the 
owner  conveys  to  this  other  i)er8on  whose  deed  is  not  re- 
corded, and  then  conveys  to  a  third  person  whose  deed  is 
first  recorded,  the  possession  of  the  one  having  the  unrecorded 
deed  is  not  sufficient  to  give  notice  to  the  subsequent  pur- 
chaser," and  this,  for  the  reason  that  the  possession  appears 
to  be  according  to  the  title. 

In  Taylor  v.  Central  Pac.  R.  R.  Co.,  67  Cal.  615,  [8  Pac. 
436],  it  was  held  upon  conflicting  evidence  that  the  claim- 
ant had  not  settled  upon  nor  improved  the  land  in  contro- 
vergy,  and  it  appeared  that  the  subsequent  applicant  had 
no  knowledge  that  any  portion  of  the  land  had  been  in- 
closed by  plaintiffs  or  that  they  had  made  any  application 
for  the  purchase  thereof,  the  contest  involving  the  question 
as  to  whether  plaintiffs  or  the  defendant  Davis  should  be 
preferred  as  the  purchaser  of  certain  land  belonging  to  said 
company. 

In  Shumacher  v.  Trutnan,  134  Gal.  431,  [66  Pac.  591],  it 
was  held  that  ''the  possession  of  a  tenant  of  the  divorced 
husband  after  the  decree  of  divorce  must  be  presumed  to 
be  the  possession  of  the  divorced  wife,  as  a  tenant  in  oommon 
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with  him,  and  is  consistent  with  and  not  adverse  to  the  record 
title  of  the  divorced  wife,  and  did  not  put  the  purchaser 
from  her  upon  inquiry  as  to  any  equitable  rights  of  the 
divorced  husband  under  the  unrecorded  agreement."  Thii, 
of  course,  must  follow  from  the  principle  that  either  of  the 
cotenants  was  entitled  to  the  possession  of  the  whole  of  the 
land  as  against  everyone  except  his  cotenant  and  that  the 
possession  of  one  cotenant  is  presumed  to  be  for  his  benefit 
and  also  for  that  of  his  cotenant.  His  possession  or  that  of 
his  tenant  would  therefore  be  no  notice  of  any  hostility  to  the 
title  of  his  cotenant 

In  Harris  v.  Mclntyre  et  al.,  118  111.  275,  [8  N.  E.  182], 
it  appears  that  the  owner  of  the  legal  title  was  permitted 
''to  exercise,  so  far  as  the  public  could  see,  exclusive  control 
and  management  of  the  farm  and  its  products,"  without  ob- 
jection by  the  claimant  of  the  equitable  title,  or  the  assertion 
of  any  right  on  her  behalf,  ''while  she  to  all  appearances 
was  simply  the  housekeeper  for  her  brother,  and  as  far  as 
shown  by  the  proof,  apparently,  to  the  world,  occupied  the 
premises  in  no  other  capacity." 

In  the  case  of  Lindley  v.  Martindale,  78  Iowa,  379,  [43 
N.  W.  233],  the  title  to  the  lands  was  in  a  son  of  the  plain- 
tiff, who  resided  on  a  portion  of  them,  while  plaintiff  and 
her  husband  resided  on  another  portion,  but  the  lands  had 
for  a  long  time  been  cared  for  by  both  the  husband  and 
the  son.  It  was  justly  held  that  one  who,  upon  being  told 
that  the  title  was  all  right  in  the  son,  took  a  mortgage  from 
the  son  to  secure  a  loan  which  was  used  for  the  most  part 
to  pay  off  prior  encumbrances  placed  on  the  land  by  the 
son,  was  not  charged  with  the  alleged  equities  of  plaintiff  by 
reason  of  her  claimed  possession  of  the  land.  Since  the  son 
exercised  acts  of  ownership  jointly  with  his  father,  it  nega- 
tived any  inference  that  might  arise  from  the  existence  of 
separate  residences.  Besides,  it  was  decided  that  the  plain- 
tiff was  estopped  by  her  conduct  from  setting  up  the  claim 
of  any  equitable  interest  in  the  premises. 

In  Atwood  V.  Bear 88,  47  Mich.  72,  [10  N.  W.  112],  it  was 
held  that  the  fact  that  the  husband  lived  on  the  premises 
with  his  wife  did  not  constitute  notice  of  an  unrecorded  deed 
from  her  to  him. 
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Wells  T.  Am.  Mori.  Co.,  109  Ala.  430,  [20  South.  136],  is 
to  the  same  effect,  where  it  is  declared  that  ''The  possession 
of  land  by  the  grantee,  holding  under  an  unrecorded  deed 
together  with  her  grantor,  is  not  constructive  notice  of  the 
unrecorded  deed  to  a  subsequent  purchaser/' 

In  Pope  T.  Allen,  90  N.  Y.  298,  it  also  appeared  that  both 
defendant  and  P.  lived  upon  ihe  land  at  the  time  of  the  con- 
veyance to  plaintiff  and  apparently  occupied  it  jointly. 
Plaintiff  had  no  actual  notice  of  defendant's  rights.  ''Held, 
that  as  P.  had  the  record  title  the  proper  inference  was  that 
defendant's  possession  was  under  him  and  in  subordination 
to  his  title." 

McCarthy  v.  NicroH,  72  Ala.  832,  [47  Am.  Bep.  418],  and 
Tovmsend  v.  Little,  109  U.  S.  504,  [3  Sup.  Ct.  Eep.  357], 
likewise  present  the  situation  of  a  joint  occupancy. 

Here,  under  the  circumstances  shown  by  the  evidence,  it 
would  be  opposed  to  the  principles  of  equity  and  fair  dealing 
recognized  by  the  authorities,  to  give  effect  to  the  bare  legal 
title  to  the  extent  of  depriving  respondents  of  a  right  hon- 
estly acquired  and  continuously  exercised  within  the  obser- 
vation of  appellant 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

Hart,  J^  and  Chipman,  P.  J.,  concurred* 


[Crim.  No.  228.    First  Appellate  Distriet.— May  80,  1910.] 

THE  PEOPLE,  Respondent,  v.  E.  W.  EMMONS,  Appellant. 

CEnoNAii  Law— Mods  ov  Dstibminino  SumoisNOT  07  Indigthsnt. — 
The  eorreet  way  to  deiermine  the  suffieieney  of  an  indictment  is 
to  tako  its  langnago  in  its  ordinary  accepted  meaning,  and  its 
statements  as  to  the  matters  and  things  that  defendant  did,  and 
then  compare  them  with  the  statute  which  it  is  daimed  has  been 
violated,  for  the  purpose  of  determining  the  question  as  to  whether 
or  not  the  defendant  is  charged  in  plain  language  with  having  done 
a  particular  act  or  thing  which  is  made  a  crime  bj  the  statute. 

Id. — Obtainino  Monit  Undbb  Falsi  Psbtensbs — Suffioisnot  or  In- 
DiCTMiNT. — ^An  indictment  stating  that  defendant  did  on  a  specified 
dBj,  knowinglji  falsetj  and  fraudulently,  pretend  and  represent  to 
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a  p«non  named,  that  be,  the  said  defendant,  was  tbo  solo  owner 
of  a  mining  elaim  described,  and  that  there  was  then  being  erected 
and  eonstrueted  on  said  mine  a  ten-stamp  mill,  and  that  all  liti- 
gation eonceming  the  mining  claim  was  settled,  and  which  avers 
the  particular  falsity  of  each  and  all  of  said  pretenses  and  repre- 
sentations, and  that  such  person,  believing  each  and  all  of  them 
to  be  true,  was  therebj  induced  to  deliver  to  defendant  the  sum 
of  $500,  and  that  defendant  fraudulently  and  feloniously  leeeiTed, 
took  and  carried  away  the  same,  sufficiently  states  tho  crime  set 
forth  in  section  582  of  the  Penal  Code. 

Id. — Unkecessabt  Atebmxnts — ^Evidsntukt  Facts. — ^It  was  not  nec- 
essary, and  would  havo  been  bad  pleading,  for  the  indictment  to 
state  what  the  defendant  intended  to  do  with  the  money,  or  that 
the  money  was  never  returned  to  the  person  defrauded,  or  any  other 
evidentiary  faet 

Id. — ^Matter  or  DirxKsx. — If  the  defendant  did  not  obtain  the  money 
in  the  manner  eharged  in  the  indictment,  or  if  it  was  paid  to  him 
with  full  knowledge  of  all  the  facts  and  circumstances,  or  if  it 
was  a  loan,  or  given  to  him  for  the  purpose  of  depositing  In  bank, 
such  fact  or  faets  could  be  shown  by  him  in  defense. 

Id. — ^PuBPOSi  or  Indioticbnt  Answered. — The  indictment  has  an- 
swered its  purpose  when  it  fully  and  fairly  informs  the  defendant 
of  the  acts  he  is  accused  of,  so  that  he  can  prepare  for  his  de- 
fense and  defend  himself  as  to  such  acts,  and  so  that  it  can  be 
determined,  as  matter  of  law,  whether  or  not  such  facts  as  are 
alleged  in  the  indictment  constitute  a  crime  under  the  statute;  and 
the  indictment  is  sufficient  if  the  acts  stated  show  a  violation  of 
the  statute. 

Id, — ^DlMXTBBXE  TO   INDIOTMBNT  AMD  MOTION   IN    ARREST  Or   JUDQICBNT 

Pbopxbly  OvKBauLED. — The  indictment  being  sufficient,  a  demurrer 
thereto,  and  a  motion  in  arrest  of  judgment  for  its  insufficiency, 
were  properly  overruled. 

Id. — SuPFOBT  or  Yxbdiot. — ^The  evidence  Is  held  sufficient  to  support  the 
verdict  of  guilty  of  the  offense  charged. 

ID^ — ^Defendant's  Bight  to  Stand  Mutx — ^Prejudicial  Error  in  Be- 
rnsiNO  Instruction  —  Iicpertinent  Substitution  —  Reversal. — 
The  court  erred  to  defendant's  prejudice,  requiring  a  reversal  in  re- 
fusing his  requested  instruction  that  ''the  defendant  has  a  legal 
right  to  take  the  stand  as  a  witness,  or  not  to  do  so,  just  as  he 
pleases,  or  as  his  counsel  may  advise.  The  mere  fact  that  he  does 
not  testify  raises  no  presumption  or  prejudice  against  him,  and 
the  jury  cannot  draw  any  unfavorable  inference  against  a  defend- 
ant who  does  not  offer  himself  as  a  witness";  and  in  substituting 
in  lieu  thereof  section  1828  of  the  Penal  Code,  involving  the  im- 
pertinsBt  right  to  eross-eimmino  a  defendant  who  testifies. 


r*. 
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Id. — ^RlOHT  OF  DmNDAHT  TO  FiJK  TUAL — OOBBECT  InsTBUOTION  NOT 

Bobbed  or  Forob. — ^Tha  defendant  was  entitled  to  a  fair  trial,  and 
to  a  correct  instmction  pertinent  to  the  ieeue,  without  having  it 
coupled  with  another  statement  not  pertinent  to  the  iflsaOi  which 
robbed  it  of  all  its  force  as  to  defendant's  rights. 

Id. — Constitutional  Bights  or  Dirndant. — The  defendant  has  the 
constitutional  right  to  stand  mute,  without  unfavorable  presump- 
tion from  his  silence,  and  to  demand  that  the  prosecution  prove 
the  case  against  him  beyond  a  reasonable  doubt. 

Id. — Dux  Adicinistbation  or  Justice — Absence  or  Pbxjudigial  In- 
8TBUGTI0NS. — It  tends  to  the  due  and  proper  administration  of 
justice  for  the  trial  court  to  leave  the  jury  entirely  free  to  pass 
upon  each  and  every  fact  and  phase  of  the  case,  without  any 
prejudicial  instructions,  or  any  intimation  by  the  court  as  to  the 
weight  of  the  evidence.  When  an  instruction  is  asked  for  by  a 
defendant  which  contains  a  correct  statement  of  the  law,  and  is 
pertinent  to  the  issue  and  the  evidence,  it  should  be  given,  with- 
out  being  weakened  or  emasculated  by  an  additional  statement  not 
80  pertinr.bt,  although  in  the  abstract  containing  a  correct  state- 
ment of  the  law. 

Id. — Conditional  Instbuction  as  to  Cbobs-examination  or  Betxnd- 
ANT  IicPBOPXB. — No  occssion  can  arise  during  a  trial  of  a  criminal 
case  for  giving  the  jury  an  instruction  as  to  the  fact  that  the 
defendant  could  be  cross-examined,  if  he  should  be  a  witness,  when 
he  is  not  a  witness.  If  he  were  a  witness,  the  court  and  not  the 
jury  would  determine  the  question  of  his  cross-examination  and 
the  extent  thereof;  and  the  jury  should  not  be  given  an  instruc- 
tion as  to  substantive  law  which  is  for  the  court  and  not  for  the 
jury  under  any  circumstances. 

Id. — Ebbob  in  BxrusiNo  Instbuction  as  to  Beabonabli  Doubt  or 
False  Pbetenses  Chabged. — It  was  error  for  the  court  to  refuse 
an  instruction  requested  by  defendant  as  follows:  ''If  yon  should 
have  a  reasonable  doubt  in  your  nunds  as  to  whether  the  prosecut- 
ing witness  parted  with  her  money  because  of  the  representations 
set  forth  in  the  indictment,  or  any  of  them,  or  whether,  on  the 
other  hand,  she  so  acted  by  reason  of  and  induced  by  other  or 
different  representations,  then  you  should  give  the  defendant  the 
benefit  of  the  doubt,  and  your  verdict  should  bo  not  guilty." 

Id. — Gist  or  Chaboe  —  Substance  or  Bepbesentations  Essential— 
Otheb  Inducements — Main  Cause  or  Loss  or  Money. — ^The  false 
pretenses  stated  are  of  the  gist  of  the  offense  charged,  and  the 
substance  of  them  must  be  proved  beyond  a  reasonable  doubt.  It 
is  not  necessary,  however,  that  they  shall  be  the  sole  inducement, 
since  other  false  pretenses  may  have  eo-operated  therewith;  but  it 
is  essential  that  the  false  pretenses  charged  should  havs  beea  Iha 
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main  eanse  that  operated  in  the  mind  of  the  proseeutiiig  witiu 
when  she  parted  with  her  mon^. 

JJK — APPBAIr— A]t43UKKHT— EU0B8  NOT  POINTED  OUT  IN   BBDET.— When 

counsel  relj  npon  other  errors  in  the  giving  or  refusing  of  in- 
structions, it  is  due  to  this  eourt  that  the  brief  of  the  appellant 
should  call  attention  to  the  ftets  and  the  law  sufficient  to  show  in 
what  waj  the  giving  or  refusing  of  the  instruction  injures  the 
defendant  appealing. 

Id. — ^EviDENOB— Falsi  Bspubkntations  am  to  Nuoan  Ceain— Guilty 
Intent— Knowlsdoi  or  FALBirr  or  Btaixmxnts  Chaeobd. — ^Evi- 
dence was  admissible  to  show  fUse  representations  1^  defendant 
to  the  prosecuting  witness  that  a  nugget  chain  shown  her  in  the 
presence  of  a  witness  was  made  of  nuggets  taken  from  the  mine. 
In  this  class  of  cases,  evidence  of  similar  offenses^  involving  the 
making  of  other  false  representations  is  admissible  to  show  that 
he  is  aware  of  the  falsity  of  the  statements  made  bj  him  in  the 
particular  case  on  triaL  The  law  is  liberal  in  allowing  other  false 
statements  to  be  shown,  for  the  purpose  only  of  showing  guiltj  in- 
tent, or  guiltj  knowledge  of  the  falsity  of  statements  that  the 
party  is  making. 

lo. — Reopening  Case  to  Pbovb  Admissions  bt  Betendant — Specula- 
tion AS  to  Defendant  Begoicino  Witness. — The  district  attorney 
relying  upon  admissions  made  by  defendant  on  a  former  trial 
should  have  proved  them  in  chief;  and  the  practice  should  not  be 
tolerated  of  his  reliance  upon  the  uncertain  event  of  the  defend- 
ant taking  the  stand  in  his  own  behalf,  so  as  to  make  them  part 
of  his  case  on  cross-examination.  In  such  case  the  district  attor- 
ney did  not  stand  in  a  favorable  position  to  ask  or  invoke  the 
discretion  of  the  court  to  reopen  bis  case,  to  prove  such  admissions; 
but  the  discretion  of  the  court  in  allowing  it  is  not  passed  upon,  in 
view  of  reversal  upon  other  grounds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Wm.  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  A.  Brown,  and  Thomas  Y.  Cator,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 

Respondent. 

COOPER,  P.  J. — The  defendant  was  convicted  of  the  crime 
of  obtaining  money  by  false  pretense&f,  and  sentenced  to  a 
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term  of  six  years  in  the  state  prison  at  San  Quentin.  He 
prosecutes  this  appeal  from  the  judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial. 

It  is  contended  that  the  court  erred  in  overruling  the  de- 
fendant's demurrer  to  the  indictment  and  also  in  denying 
his  motion  in  arrest  of  judgment.  As  each  of  said  conten- 
tions depends  upon  the  question  as  to  whether  or  not  the 
indictment  states  facts  sufficient  to  constitute  a  public  offense, 
we  will  consider  them  together. 

The  way,  and  the  only  correct  way,  to  determine  the  suffi- 
ciency of  an  indictment  is  to  take  its  language  in  its  ordinary 
accepted  meaning,  and  its  statements  as  to  the  matters  and 
things  that  defendant  did,  and  then  compare  them  with  the 
statute  which  it  is  claimed  has  been  violated,  for  the  purpose 
of  determining  the  question  as  to  whether  or  not  the  defend- 
ant is  charged  in  plain  language  with  having  done  a  par- 
ticular act  or  thing  which  is  made  a  crime  by  the  statute. 
{People  V.  Schmiiz,  7  Cal.  App.  330,  [94  Pac.  407,  419].) 
The  Penal  Code  (section  532)  provides  that  every  person  who 
knowingly,  by  any  false  or  fraudulent  representation  or  pre- 
tense, defrauds  another  person  of  money,  is  punishable  in 
the  same  manner  and  to  the  same  extent  as  for  larceny  of 
the  money  so  obtained.  The  indictment  states  that  the  de- 
fendant did,  on  the  day  named  therein,  knowingly,  feloni- 
ously and  fraudulently  pretend  and  represent  to  Mrs.  M.  B. 
Hurst  that  ^'he  the  said  defendant  was  then  at  said  time 
the  sole  owner  of  a  certain  mine  or  mining  claim  and  real 
property  called  *  Drummer  Boy  Mine,*  located  at  Siskiyou 
county  in  the  state  of  California,  and  that  there  was  then 
at  said  time  being  erected  and  constructed  at  said  mine  upon 
said  property  a  ten-stamp  mill,  and  that  the  said  mine  and 
property  had  been  in  litigation  for  over  thirty  years,  but 
that  the  said  litigation  had  then  been  and  was  then  all  set- 
tled; whereas  in  truth  and  in  fact  said  defendant  was  not 
then  or  at  any  time  the  sole  owner  of  said  mine,  mining 
claim  and  real  property,  and  there  was  not  then  or  at  any 
time  a  ten-stamp  mill  or  any  mill  being  erected  or  constructed 
at  said  mine  or  upon  said  property;  and  the  said  mine  and 
property  had  not  then  or  at  any  time  been  in  litigation  for 
over  thirty  years,  but  in  truth  and  in  fact  the  said  mine  and 
property  waa  then  at  said  time  in  litigation,  and  said  litiga- 
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tion  had  not  then  at  said  time  been  all  settled  or  settled  at 
all.''  It  further  states  that  Mrs.  Hurst,  believing  the  said 
false  representations  to  be  true,  and  solely  by  reason  of  them, 
was  induced  to  and  did  deliver  to  defendant  the  said  sum 
of  $500,  and  that  defendant  fraudulently  and  feloniously 
received,  took  and  carried  away  the  same.  This  is  sufficient 
under  the  statute.  It  is  not  necessary,  and  indeed  would 
have  been  bad  pleading,  for  the  indictment  to  state  what  the 
defendant  did  or  intended  to  do  with  the  money,  or  that  the 
money  was  never  returned  to  Mrs.  Hurst,  or  any  other  evi- 
dentiary fact.  If  the  defendant  did  not  obtain  the  money 
in  the  manner  charged  in  the  indictment,  or  if  it  was  paid 
to  him  with  the  full  understanding  of  all  the  facts  and  cir- 
cumstances,  or  if  it  was  a  loan,  or  given  to  him  for  the  pur- 
pose of  depositing  in  a  bank,  such  fact  or  facts  could  have 
been  shown  by  him  in  defense.  The  indictment  has  an- 
swered its  purpose  when  it  fully  and  fairly  informs  the  de- 
fendant of  the  acts  he  is  accused  of,  so  that  he  may  prepare 
for  his  defense  and  defend  himself  as  to  such  acts,  and  so 
that  it  may  be  determined  as  a  matter  of  law  whether  or 
not  such  facts  as  are  alleged  in  the  indictment  constitute  a 
crime  under  the  statute.  If  the  acts  as  stated  show  a  vio- 
lation of  the  statute,  the  indictment  is  sufficient.  We  there- 
fore conclude  that  the  demurrer  was  properly  overruled,  and 
the  motion  in  arrest  of  judgment  properly  denied. 

We  have  examined  the  evidence,  and  we  find  it  sufficient 
to  support  the  verdict,  and  it  is  not  necessary  to  further 
discuss  it. 

After  the  case  was  closed  on  behalf  of  both  prosecution  and 
defense,  and  the  defendant  had  rested,  the  district  attorney 
claimed  that  he  had  been  surprised  by  the  defendant  not 
calling  and  examining  certain  witnesses  (evidently  referring 
to  the  fact  that  the  defendant  had  not  taken  the  stand  aa 
a  witness  in  his  own  behalf),  and  that  for  this  reason  he  had 
not  put  in  a  material  declaration  or  admission  made  by  de- 
fendant on  a  former  trial  of  the  same  charge,  as  he  ex« 
pected  to  elicit  such  evidence  on  cross-examination.  The 
court,  under  the  objection  of  defendant,  reopened  the  case, 
and  the  district  attorney  was  permitted  to  and  did  read  a 
portion  of  defendant's  evidence  given  on  a  former  trial. 
Defendant  then  asked  the  court,  after  the  evidence  was  con- 
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eluded,  to  instruct  the  jury  as  follows:  ''The  defendant  has 
a  legal  right  to  take  the  stand  as  a  witness,  or  not  to  do  so, 
just  as  he  pleases  or  as  his  counsel  may  advise.  The  mere 
fact  that  he  does  not  testify  raises  no  presumption  or  preju- 
dice against  him,  and  the  jury  cannot  draw  any  unfavorable 
inference  against  a  defendant  who  does  not  offer  himself 
as  a  witness."  The  court  refused  the  instruction,  but  in 
lieu  thereof  read  section  1323  of  the  Penal  Code  as  an  in- 
struction to  the  jury,  which  section  and  instruction  is  as 
follows;  '^A  defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself,  but  if 
he  offer  himself  as  a  witness,  he  may  be  cross-examined  by 
the  counsel  for  the  people  as  to  all  matters  about  which  he 
was  examined  in  chief.  His  neglect  or  refusal  to  be  a  wit- 
ness cannot  in  any  manner  prejudice  him  or  be  used  against 
him  on  the  trial  or  proceeding.'* 

This  was  error,  and  clearly  injurious  to  the  defendant. 
The  instruction  as  requested  contained  a  correct  statement 
of  the  law  pertinent  to  the  issue,  and  under  the  circumstances 
it  was  very  material  to  the  defendant  that  it  should  have  been 
given.  The  court,  in  effect,  instead  of  telling  the  jury  that 
a  failure  of  the  defendant  to  testify  should  not  create  a 
prejudice  or  unfavorable  inference  in  the  minds  of  the  jury, 
told  them  that  a  defendant  could  not  be  compelled  to  be  a 
witness  against  himself,  ''but  if  he  offer  himself  as  a  witness, 
he  may  be  cross-examined  by  the  counsel  for  the  people  as 
to  all  matters  about  which  he  was  examined  in  chief."  It 
was  not  a  question  before  the  jury  as  to  what  could  be  done 
if  the  defendant  had  taken  the  stand  as  a  witness  for  him- 
self, nor  as  to  whether  he  could  be  compelled  to  testify 
against  himself.  It  seems,  therefore,  plainly  apparent  that 
the  effect  of  reading  section  1323  of  the  Penal  Code  was  to 
inform  the  jury  that  the  fact  that  defendant,  if  he  had  taken 
the  stand,  could  have  been  cross-examined  was  probably  the 
reason  why  he  did  not  take  the  stand  as  a  witness.  If  this 
were  not  so,  why  did  the  court  read  the  law  to  the  jury  as 
to  the  effect  of  something  that  had  not  occurred  instead  of 
giving  the  instruction  as  requested! 

The  defendant  was  entitled  to  a  fair  trial.  He  was  en- 
titled to  a  simple  statement  of  the  law  pertinent  to  the  issue, 
without  having  it  coupled  with  another  statement,  not  per- 
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tinent  to  the  issue,  which  robbed  it  of  all  its  force  as  to 
defendant's  rights.  He  had  the  right  to  stand  mute.  No 
presumption  is  raised  against  him  by  the  law  if  he  choose  to 
remain  silent.  (People  v.  Streuber,  121  Cal.  432,  [53  Pac. 
918].)  In  People  v.  Cuff,  122  Cal.  589,  [55  Pac.  407],  the 
defendant  did  not  take  the  stand  as  a  witness,  and  the  court 
instructed  the  jury:  **The  court  instructs  you  that  the  evi- 
iience  is  to  be  estimated  not  only  by  its  own  intrinsic  weight 
but  also  according  to  the  evidence  which  it  is  in  the  power 
of  one  side  to  produce  and  of  the  other  to  contradict,  and 
that  therefore  if  weaker  or  less  satisfactory  evidence  is 
offered,  and  it  appears  that  stronger  or  more  satisfactory  evi- 
dence was  within  the  power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust.'* 

The  instruction  given  in  that  case  was  correct  as  an  ab- 
stract proposition  of  law,  and  evidently  was  founded  on 
section  2061,  subdivisions  6  and  7,  of  the  Code  of  Civil  Pro- 
cedure; but  the  court  held  its  effect  was  to  emphasize  the 
fact  that  the  defendant  had  not  taken  the  stand  in  his  own 
behalf,  and  that  the  giving  of  it  was  prejudicial  error.  The 
court  in  discussing  the  matter  said:  "Let  us  consider  one 
objection  to  it.  Here  there  is  no  suggestion  whatever  in  the 
record  that  any  important  witness  could  have  been  produced 
by  the  defendant  before  the  jury  and  was  not  produced. 
Under  such  circumstances  certainly  the  occasion  was  not  a 
proper  one  upon  which  to  give  the  instruction.  But,  upon 
the  other  hand,  the  defendant  did  not  take  the  stand,  and 
the  practical  application  of  the  instruction  necessarily  points 
to  that  fact  as  a  strong  circumstance  to  be  taken  against 
him.  To  the  ordinary  mind  there  seems  to  have  been  no 
other  reason  or  purpose  in  the  giving  of  the  instruction. 
Tet  a  defendant  has  the  constitutional  right  to  stand  mute 
and  demand  that  the  prosecution  prove  the  case  against  him 
beyond  a  reasonable  doubt.'' 

The  reasoning  there  applies  with  much  force  to  this  case. 
The  defendant  had  not  offered  himself  as  a  witness,  so  why 
should  the  court  of  its  own  volition  have  stated  to  the  jury 
that  if  he  had  taken  the  stand  he  could  have  been  cross- 
examined  t  It  was  most  prejudicial  and  damaging  to  the 
defendant.  It  ordinarily  tends  to  the  due  and  proper  admin- 
istration of  justice  for  the  trial  court  to  leave  the  jury 
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entirely  free  to  pass  upon  each  and  every  fact  and  phase 
of  the  case  without  any  prejudicial  instructions,  or  any  inti- 
mation by  the  court  as  to  matters  of  fact  or  as  to  the  weight 
of  evidence.  When  any  instruction  is  asked  by  a  defendant 
which  contains  a  correct  statement  of  the  law  and  is  per- 
tinent to  the  issue  and  to  the  evidence,  it  should  be  given. 
The  court  should  not  weaken  or  emasculate  an  instruction 
by  coupling  with  it  a  sentence  or  statement  not  pertinent 
to  the  issue  or  the  evidence,  although  in  the  abstract  con- 
taining a  correct  statement  of  the  law.  We  cannot  conceive 
of  any  occasion  arising  during  the  trial  of  a  criminal  case 
for  giving  the  jury  an  instruction  as  to  the  fact  that  the 
defendant  could  be  cross-examined  if  he  should  be  a  witness. 
If  he  was  not  a  witness  and  had  not  offered  himself  as  such, 
certainly  the  instruction  should  not  have  been  given.  If  he 
had  offered  himself  as  a  witness  the  court,  and  not  the  jury, 
would  determine  the  question  of  his  cross-examination  and 
the  extent  thereof.  It  was  wholly  unnecessary  for  the  court 
to  voluntarily  state  to  the  jury  a  proposition  of  substantive 
law  which  is  for  the  court  and  not  for  the  jury  under  any 
circumstances. 

The  court  also  erred  in  refusing  defendant's  requested  in- 
struction numbered  16,  which  is  as  follows:  ''If  you  should 
have  a  reasonable  doubt  in  your  minds  as  to  whether  the 
prosecuting  witness  parted  with  her  money  because  of  the 
representations  set  forth  in  the  indictment,  or  any  of  them, 
or  whether,  on  the  other  hand,  she  so  acted  by  reason  of 
and  induced  by  other  or  different  representations,  then  you 
should  give  the  defendant  the  benefit  of  that  doubt,  and  your 
verdict  should  be  not  guilty.'* 

If  the  jury  entertained  a  reasonable  doubt  as  to  whether 
Mrs.  Hurst  parted  with  the  money  by  reason  of  the  repre- 
sentations set  forth  in  the  indictment,  they  should  have 
acquitted  defendant.  The  indictment  charges  that  Mrs. 
Hurst  was  induced  by  said  false  representations  and  pre- 
tenses. That  is  the  gist  of  the  charge;  and  certainly  if  that 
in  not  true,  and  the  money  was  obtained  by  other  or  different 
means  or  representations  the  defendant  should  not  have  been 
convicted.  It  is  true  that  the  false  representations  and  pre- 
tenses charged  may  not  have  been  the  sole  inducement,  or, 
in  other  words,  other  causes  or  pretenses  or  promises  may 
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have  in  such  cases  acted  in  connection  with  and  in  aid  of 
the  alleged  false  representations;  but  at  the  same  time  the 
false  pretenses  and  representations  charged  in  the  indictment 
must  have  been  the  main  cause  that  operated  on  the  mind 
of  the  complaining  witness  when  she  parted  with  the  money. 
The  jury  should  have  been  satisfied  beyond  a  reasonable 
doubt  that  the  representations  and  pretenses  charged  in  the 
indictment  caused  Mrs.  Hurst  to  part  with  her  money.  If 
this  were  not  so  the  jury  might  have  convicted,  although  not 
satisfied  beyond  a  reasonable  doubt  that  the  prosecution  had 
proven  the  material  allegations  of  the  indictment. 

The  refusal  of  the  court  to  give  other  instructions  re- 
quested by  defendant  is  pointed  out  as  error  by  calling 
attention  to  the  number  of  such  instructions  separately,  and 
stating  that  the  court  erred  in  refusing  them.  As  we  have 
said  many  times  before,  when  counsel  rely  upon  error  in 
the  giving  or  refusing  of  an  instruction,  it  is  due  to  this 
court  that  the  brief  should  at  least  call  attention  to  the  facts 
and  the  law  sufficient  to  show  in  what  way  the  giving  or 
refusing  of  the  instruction  injured  the  defendant.  How- 
ever, we  have  examined  the  requested  instructions,  and  the 
court  no  doubt  properly  refused  the  greater  number  of  them, 
or  gave  instructions  which  substantially  covered  the  subject 
matter  thereof.  Others  might  properly  have  been  given,  but 
we  are  not  prepared  to  say,  in  view  of  the  whole  record,  that 
the  refusal  of  the  court  to  give  any  one  of  them  was  error 
sufficient  to  justify  a  reversal  of  the  case. 

The  claim  is  made  that  the  court  erred  in  receiving  the 
evidence  of  the  witness  Cook  as  to  representations  made  by 
defendant  to  Mrs.  Hurst  about  a  gold  nugget  chain  which 
he  said  was  made  from  nuggets  picked  up  at  the  mine  the 
stock  of  which  he  was  tr3dng  to  sell  to  Mrs.  Hurst.  The 
record  shows  that  the  witness  testified  without  objection  to 
the  fact  that  defendant  showed  Mrs.  Hurst  the  chain,  and 
told  her  that  the  nuggets  of  which  it  was  made  came  out 
of  the  mine.  Some  of  the  nuggets  were  small  and  some  of 
them  large  and  rough-shaped.  The  objection  to  the  testi- 
mony was  made  later,  when  the  witness  was  asked  to  de- 
scribe the  size  and  shape  of  the  nuggets.  If  any  error  was 
committed  it  had  been  conmiitted  before  the  defendant  ob- 
jected to  the  testimony;  but  without  regard  to  the  form  or 
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time  of  the  objection,  we  are  not  prepared  to  say  that  the 
evidence  was  inadmissible.  In  this  class  of  cases  evidence 
of  similar  offenses,  involving  the  making  of  other  false  rep- 
resentations, is  admissible  against  the  defendant  to  show  that 
he  is  aware  of  the  falsity  of  the  statements  made  by  him 
in  the  particular  case  on  trial.  The  law  is  liberal  in  allow- 
ing other  false  statements  to  be  proven  for  the  purpose,  and 
only  for  the  purpose,  of  showing  such  guilty  intent  or  pur- 
pose, or  guilty  knowledge  of  the  falsity  of  the  statements 
that  the  party  is  making.  (2  Underbill  on  Criminal  Evi- 
dence, star  pp.  672,  673;  People  v.  Whdlen,  154  Cal.  472,  [98 
Pac.  194] .)  Of  course  the  evidence  must  tend  to  show  a  guilty 
intent,  in  connection  with  the  crime  under  investigation,  and 
must  not  be  received  to  show  other  and  distinct  crimes  which 
have  no  bearing  upon  the  question  of  guilty  intent  or  knowl- 
edge as  to  the  crime  for  which  the  defendant  is  being  tried. 

What  has  been  said  applies  to  several  other  alleged  errors 
as  to  testimony  of  similar  transactions. 

It  is  urged  with  much  earnestness  that  the  court  erred  in 
reopening  the  case  at  the  request  of  the  district  attorney  for 
the  purpose  of  allowing  him  to  prove  certain  statements 
made  by  the  defendant  on  a  former  trial.  The  district  at- 
torney should  have  put  in  all  his  evidence  in  chief,  and  not 
have  relied  upon  the  uncertain  event  of  the  defendant  taking 
the  witness-stand  in  his  own  behalf  so  that  he  could  make 
out  a  part  of  his  case  by  cross-examination.  Such  practice 
is  not  to  be  tolerated.  Of  course  in  cases  where  the  district 
attorney  has  inadvertently  or  through  ignorance  omitted  to 
put  in  certain  material  evidence,  but  has  acted  in  good  faith, 
and  the  court  is  satisfied  that  he  has  so  acted,  it  should  be 
liberal  in  allowing  the  case  to  be  reopened^  so  that  it  may 
be  fuUy  tried  upon  all  the  facts;  but  in  case  the  district 
attorney  deliberately  keeps  back  a  part  of  his  testimony  so 
as  to  surprise  the  defendant  by  bringing  it  out  in  cross- 
examination,  at  the  same  time  speculating  upon  the  contin- 
gency as  to  whether  or  not  the  defendant  will  take  the  stand, 
a  more  serious  question  arises.  It  may  certainly  be  said  that 
in  such  case  the  district  attorney  does  not  stand  in  a  very 
favorable  position  to  ask  or  invoke  the  discretion  of  the  court 
to  reopen  his  case.  However,  it  is  not  necessary  for  us  to 
pass  upon  the  question  as  to  whether  or  not  the  court  abused 
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its  discretion,  for  the  reason  that  upon  a  retrial  of  the  case 
the  district  attorney  will  certainly  not  again  speculate  on 
the  chances  of  the  defendant  taking  the  stand  as  a  witness 
in  his  own  behalf. 

We  do  not  deem  it  necessary  to  discuss  any  other  point. 
For  the  error  in  refusing  the  instructions  asked  by  defend- 
ant as  herein  pointed  out,  the  judgment  and  order  are  re- 
versed, and  the  case  remanded  for  a  new  triaL 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  28,  1910. 


[ay.  No.  712.    FInt  AppeUate  District.— May  80,  1910.] 

TUOLUMNE  WATER  POWER  COMPANY,  a  Corporation, 
Respondent,  v,  W.  A.  FREDERICK,  Appellant. 

Eminent  DoicAnr — Ck>Ni>xicNmG  Bight  of  Wat  tob  Elbotbio  Powzb 
Link— PuBLio  Usb — SumciBNCT  or  Complaint. — ^A  oomplaint  in 
an  action  to  condemn  s  right  of  way  over  defendant's  land  for  an 
electric  power  line,  which  states  the  name  of  the  corporation  in 
charge  of  the  alleged  public  use,  and  that  it  was  organized  to 
furnish  electric  power,  Hght  and  heat  to  counties,  cities,  towns  and 
Tillages,  and  the  inhabitants  thereof,  and  to  acquire,  by  right  of 
eminent  domain,  rights  of  waj  over  lands  for  the  transmission  of 
electric  energj  and  power,  and  that  plaintiff  seeks  to  condemn  the 
alleged  right  of  waj  for  a  public  use,  to  wit,  the  transmission  of 
electric  energy  and  power  for  public  sale,  and  that  plaintiff  is  in 
charge  of  said  public  use,  and  of  said  alleged  rights,  is  sufficient 
as  against  a  general  demurrer. 

Id. — ^Meageb  CoMPLiJNT  AS  TO  Facts  Showing  "Public  Usb"  —  Ab- 
sence or  Special  Dbmubreb  Thereto. — ^Although  the  complaint  is 
not  a  model  in  its  meager  statement  of  facts  showing  that  the  use 
is  a  "public  use,"  yet  it  is  sufficient  in  the  absence  of  s  spedal 
demurrer  on  that  ground. 

Id. — ^Intention  or  Plbadbb — Sale  to  "Pubuo  Gbneballt." — Constru- 
ing the  allegations  of  the  complaint  together,  it  is  evident  that  the 
pleader,  though  alleging  its  purpose  to  condemn  the  right  of  way 
for  the  transmission  of  electric  energy  and  power  "for  public  sale,** 
intended  to  allege  its  purpose  to  condemn  the  same  for  the  trans- 
mission of  electric  energy  and  power  for  "sale  to  the  publie  gea« 
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Jd.  —  MsANiNO  or  'TuBUo  ITsx"  —  Judicial  Quxstion  —  Leoislativi 
DiCLABATiON. — The  term  "public  use"  is  of  indefinite  signification. 
While  what  ia  a  public  use  ia  a  judicial  question,  jet,  in  a  doubts 
fol  ease,  the  legislative  declaration  is  of  great  persuasive  force. 

Id. — ^DxciABATiON  in  Statutb  as  to  "Pubuo  Uses" — "Eubcteio  Powia 
Lines"  —  Bight  of  Way  roE  "Public  Uses." — The  statute  au- 
thorizes the  right  of  eminent  domain  in  behalf  of  certain  public 
"uses,"  among  which  are  included  "electrie  power  lines."  To  con- 
demn a  right  of  way  for  an  electric  power  line,  for  the  trans- 
mission of  electridtj  to  be  sold  to  the  pubUe,  to  furnish  power, 
light  and  heat  to  counties,  cities,  towns  and  villages,  and  the  in* 
habitants  thereof,  ia  dearly  for  "public  uses,"  within  the  declara- 
tion of  the  statute. 

Id. — OONTEAOTUAL   OBUQATION    NOT   PBEBSQUISITE   TO    OONDSMNATION — 

Special  Dkmuxaes. — A  special  demurrer  to  the  complaint,  on  the 
ground  that  it  does  not  appear  therefrom  that  the  plaintiff  ia  un- 
der anj  contract  to  furnish  electricity  to  any  person,  or  that  it 
has  a  franchise  to  furnish  electridty  to  anj  counties,  cities  or  vil- 
lages through  which  its  proposed  line  is  to  run,  is  not  tenable.  It 
is  not  necessary  that  the  plaintiff  seeking  to  condemn  a  right  of 
way  should  have  made  a  contract  to  furnish  electrie  power  before 
it  had  installed  its  plant  and  procured  the  right  of  way  for  its 
line. 

Id. — ExisTiNO  Franchise  not  Bsquibed. — ^To  prevent  the  plaintiff  from 
exereising  the  right  of  eminent  domain  until  it  shall  have  ob- 
tained a  franchise  from  some  city  or  village,  or  made  a  contract 
to  furnish  its  product  to  some  city  or  village,  would  be  to  de- 
prive it  of  the  means  by  which  it  would  be  enabled  to  construct  its 
works  and  be  put  in  a  position  to  make  said  contract. 

Id. — ^Nabbow  CoNSTBucnoN  of  "Public  Use"  foe  Electric  Power 
IicPBOFER. — ^In  view  of  the  present  use  of  electrie  power  for  numer* 
ous  public  purposes,  which  has  become  so  general  that  it  is  al- 
most a  necessity  of  our  modem  civilization,  and  considering  the 
great  enterprises  of  the  west,  the  courts  should  not  give  a  nar- 
row and  restricted  construction  of  the  words  "public  use"  as  used 
1^  the  legislature,  or  in  the  constitution. 

Id. — Amount  of  Damages  to  Defendant  —  Gonclusivb  Vebdict. — 
Where  the  Jury  were  fairly  and  fully  instructed  as  to  the  various 
matters  to  be  considered  in  arriving  at  the  amount  of  damages  to 
defendant,  their  verdict  upon  the  evidence  as  to  such  amount  is 
conclusive. 

lj>, — Evidence — ^Testimony  of  Plaintiff's  Subvetor — Ooubse  of  Elec- 
tbic  Line  —  Immaterial  Cross-examination  —  County  Boads. — 
Where  plaintiff's  surveyor  and  dvil  engineer  testified  in  chief  as 
to  where  the  dectrie  line  commenced  and  its  general  course,  and 
on  eroas-ezaminatioA  stated  that  after  it  reached  Alameda  counl^f 
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it  runs  on  a  private  line,  except  over  eoonty  roads,  a  further 
question,  "How  manj  eountj  roads  does  it  cross  overf"  was  prop- 
erlj  excluded  as  immateriaL 

Id. — Scope  of  Cross-kzaminatiom  —  I>isciixnoN  or  Court  —  Materiai«- 
ITT  AND  Pbxjudioial  Erbor  MUST  Appbar. — ^The  cross-examination 
of  a  witness  and  the  extent  to  which  it  maj  be  carried  rests 
largely  in  the  discretion  of  the  trial  court.  In  order  to  predicate 
error  on  its  refusal  to  allow  '%  question  thereon,  it  must  appear 
not  onlj  that  the  evidence  sought  was  relevant  and  material,  but 
also  that  the  materialitj  is  so  evident  that  injury  will  be  presumed 
from  its  exclusioxL'' 

Id.  —  Instruction  as  to  Location  or  Elbotrio  Lins — Burden  ov 
PROor. — The  court  properly  instructed  the  jury  to  the  eifeet  that 
the  plaintiif,  under  the  law,  has  the  right  to  construct  its  line  in 
the  manner  and  place  it  deems  best,  provided  that  the  beation  is 
made  in  a  manner  most  compatible  with  the  greatest  public  good 
and  the  least  possible  private  injury;  and  that  in  case  it  is  claimed 
that  the  plaintiif  has  not  so  located  its  line,  the  proof  to  the  eon- 
trary  must  be  dear  and  convincing. 

Id. — ^Presumption  ov  Correct  Acts  by  Condemning  Plaintiff — ^Bur- 
den UPON  Owners. — ^In  the  absence  of  evidence  to  the  contrary, 
the  acts  of  the  plaintiff  in  exercising  a  public  function  in  survey- 
ing its  line,  and  locating  the  land  to  be  condemned,  must  be  pre- 
sumed to  be  correct  and  lawful,  and  to  be  the  best  choice  for  the 
public;  and  if  this  occasions  peculiar  and  unnecessary  damage  to 
the  owners  of  the  property,  the  proof  thereof  must  come  from 
them,  and  ought  to  be  clear  and  convincing,  since  otherwise  no  loca- 
tion could  be  effected. 

Id. — iNSTBucnoN  as  to  Bubden  of  Proof  of  Value  of  Land  Taken — 
Nominal  Damage — ^Verdict  for  Substantial  Damages* — ^An  in- 
struction that  the  burden  of  proof  as  to  the  value  of  the  lands  of 
defendant  was  upon  the  defendant,  and  that  unless  he  has  shown 
by  sufficient  proof  that  he  will  be  damaged  by  the  erection  of 
the  towers  and  transmission  line  thereupon,  as  claimed  in  the  com- 
plaint, "then  he  is  entitled  only  to  a  nominal  damage  at  your 
hands,"  was  correct  as  to  the  burden  of  proof,  and  did  not  tell 
the  jury  that  the  plaintiff  was  entitled  only  to  nominal  damage. 
The  instructions  as  to  damages  were  full  and  complete;  and  where 
the  jury  by  their  verdict  gave  only  substantial  damages,  they  evi- 
dently were  not  misled  as  to  nominal  damage, 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
William  H.  Waste,  Judge. 

The  facts  are  ftated  in  the  opinion  of  the  court. 
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F.  J.  Castelhun,  for  Appellant.  Archibald  Barnard  and 
Crittenden  Thornton,  Amici  Curiae,  also  for  Appellant,  on 
Petition  for  Hearing  in  Supreme  Court. 

Chickering  &  Gregory,  for  Bespondent. 

COOPER,  P.  J. — ^This  action  was  brought  to  condemn  a 
right  of  way  oyer  defendant's  lands  for  an  electric  power  line. 
The  case  was  tried  with  the  aid  of  a  jury,  and  a  verdict 
rendered  fixing  the  amount  of  defendant's  damages  at  $450. 
Judgment  was  accordingly  entered  in  favor  of  plaintiff  as 
prayed  and  fizing  the  damages  for  the  right  of  way  at  the 
sum  so  found  by  the  jury. 

Defendant  prosecutes  this  appeal  from  the  judgment  and 
order. 

The  first  contention  made  by  defendant  is  that  the  court 
erred  in  overruling  his  demurrer  to  the  complaint.  His  argu- 
ment is  that  the  complaint  does  not  show  that  the  use  for 
which  it  is  sought  to  condemn  the  property  is  a  public  use. 
The  Code  of  Civil  Procedure  provides  (section  1238}  as 
follows: 

'*  Subject  to  the  provision  of  this  title  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the  following  public 
uses  .  .  • 

^'12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts 
and  pipes  and  outlets  natural  or  otherwise  for  supplying, 
storing,  and  discharging  water  for  the  operation  of  machin- 
ery for  the  purpose  of  generating  and  transmitting  elec- 
tricity for  the  supply  of  mines,  quarries,  railroads,  tramways, 
mills  and  factories  with  electric  power;  and  also  for  the 
applying  of  electricity  to  light  or  heat  mines,  quarries,  mills, 
factories,  incorporated  cities  and  counties,  villages  or  towns; 
and  also  for  furnishing  electricity  for  lighting,  heating  or 
power  purposes  to  individuals  or  corporations,  together  with 
lands,  buildings  and  aU  other  improvements  in  or  upon  which 
to  erect,  install,  place,  use  or  operate  machinery  for  the  pur- 
pose of  generating  and  transmitting  electricity  for  any  of 
the  purposes  or  uses  above  set  forth. 

'^13.  Electric-power  lines,  electric-heat  lines,  and  electric 
light,  heat  and  power  lines." 

Section  1241  of  said  code  provides  that  before  the  property 
can  be  taken  it  must  appear,  first,  that  the  use  to  which  it 
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is  to  be  applied  is  a  use  authorized  by  law;  second,  that  the 
taking  is  necessary  to  such  use. 

In  condemnation  proceedings  the  essentials  required  in  the 
complaint  are  set  forth  in  Code  of  Civil  Procedure,  section 
1244,  and  after  requiring  that  the  name  of  the  corporation 
or  person  in  charge  of  the  public  use  must  be  stated,  it  is 
provided  that  the  complaint  must  contain  ''a  statement  of 
the  right  of  plaintiff.'*  This  phrase  evidently  means  a  state- 
ment of  the  facts  sufficient  to  show  that  the  plaintiff  is  au- 
thorized to  maintain  the  condemnation  suit. 

The  complaint  in  this  case  contains  the  name  of  the  cor- 
poration in  charge  of  the  alleged  public  use,  and  states  that 
the  corporation  was  organized  and  its  purpose,  among  other 
things,  was  ''to  furnish  electric  power,  light  and  heat  to 
counties,  cities,  villages  and  towns,  and  the  inhabitants 
thereof,  and  to  acquire  by  right  of  eminent  domain  rights 
of  way  over  lands  for  the  transmission  of  electric  energy 
and  power. '*  The  complaint  further  avers  that  the  plain- 
tiff seeks  to  condemn  the  right  of  way  for  a  public  use,  to 
wit,  ''the  construction,  maintenance  and  operation  of  an 
electric  power-line  for  the  transmission  of  electric  energy  or 
power  for  public  sale,  which  said  electric  power  line  is  to  be 
of  the  character  described  in  this  complaint.''  This  is  fol- 
lowed by  a  statement  that  the  plaintiff  is  in  charge  of  said 
public  use  and  the  right  to  construct,  operate  and  maintain 
an  electric  power  line  for  such  purpose,  and  to  acquire  and 
maintain  a  right  of  way  for  the  same.  While  the  complaint 
is  certaiQly  not  a  model  as  to  the  statement  of  facts  showing 
that  the  use  is  a  public  use,  yet  it  is  sufficient  when  attacked 
by  a  general  demurrer.  It  is  evident  the  pleader  intended 
to  allege  that  its  purpose  was  to  engage  in  the  operation  of 
an  electric  power  line  for  the  transmission  of  electric  energy 
and  power  for  sale  to  the  public  generally;  and  although  the 
words  "for  public  sale"  are  used,  we  must  look  to  all  the 
allegations  of  the  complaint  in  order  to  arrive  at  the  solu- 
tion of  the  question  as  to  whether  or  not  it  states  facts 
sufficient  to  constitute  a  cause  of  action.  Particularly  is  this 
so  in  the  face  of  the  fact  that  the  defendant  demurred  to 
the  complaint  upon  five  special  grounds,  but  did  not  inti- 
mate in  either  of  the  grounds  that  it  could  not  be  ascer- 
tained from  the  complaint  that  the  use  for  which  the  right 
of  way  was  sought  was  a  public  use. 
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The  term  '* public  use"  is  a  term  of  indefinite  signification. 
The  statute  authorizes  the  right  of  eminent  domain  in  behalf 
of  certain  public  uses,  among  which  are  included  *' electric 
power  lines."  While  what  is  a  public  use  is  a  judicial  ques* 
tion,  yet  in  a  doubtful  case  the  legislative  declaration  is  of 
great  persuasive  force.  {Lindsay  I.  Co.  v.  Mehrtens,  97  Cal. 
676,  [32  Pac.  802] ;  Walker  v.  Shasta  Power  Co.,  160  Fed. 
856,  [87  G.  G.  A.  660].)  It  fairly  appears  from  the  com- 
plaint in  this  case  that  tiie  plaintiff  sought  the  right  of  way 
for  an  electric  power  line  for  the  transmission  of  electricity, 
to  be  sold  to  the  public  to  furnish  power,  light  and  heat  to 
counties,  cities,  villages  and  towns,  and  the  inhabitants  there- 
of. Glearly  such  are  public  uses,  and  are  expressly  so  de- 
clared to  be  in  the  statute. 

The  main  argument  as  to  the  special  demurrer  is  that  it 
does  not  appear,  and  cannot  be  ascertained  from  the  com- 
plaint, that  the  plaintiff  is  under  any  contractual  obligation 
to  furnish  electricity  to  any  person  for  any  purpose,  or  that 
it  has  a  franchise  to  furnish  electricity  to  any  counties,  cities 
or  villages  through  which  the  proposed  line  is  to  run.  It  is 
not  necessary  that  the  plaintiff  should  have  made  a  contract 
to  furnish  electric  power  before  it  had  installed  its  plant 
and  procured  the  right  of  way  for  its  line.  To  prevent  the 
plaintiff  from  exercising  the  right  of  eminent  domain  until 
it  shall  have  obtained  a  franchise  from  some  city  or  village, 
or  made  a  contract  to  furnish  its  product  to  some  city  or 
village,  would  be  to  deprive  it  of  the  means  by  which  it 
would  be  enabled  to  construct  its  works  and  be  in  a  posi- 
tion to  make  a  contract.  (Minn.  Canal  Co.  v.  Pratt,  101  Minn. 
197,  [112  N.  W.  395].)  The  legislature  representing  the 
people  has  provided  that  the  right  of  eminent  domain  may 
be  exercised  for  electric  power  lines  for  public  use.  At  the 
present  day  the  use  of  electric  power,  not  only  for  lighting 
streets  and  private  houses,  but  also  for  the  purpose  of  moving 
railroad  cars,  street-cars,  machinery  for  manufacturing  pur- 
poses and  for  use  in  mines  and  smelters,  has  become  so  gen- 
eral that  it  is  almost  a  necessity  of  our  modem  civilization. 
The  courts  would  not  be  aiding  the  great  enterprises  of  the 
west  by  adopting  a  narrow  and  restricted  view  of  the  mean- 
ing of  the  words  ''public  use"  as  used  by  the  legislature 
and  in  our  constitution. 
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The  evidence  is  snfScient  to  show  that  the  plaintiff  desires 
to  construct  its  line  for  public  and  not  for  private  use.  The 
jury  were  fully  and  fairly  instructed  as  to  the  various  mat- 
ters to  be  considered  in  arriving  at  the  amount  of  damage 
to  defendant,  and  their  verdict  upon  the  evidence  is  con- 
elusive. 

Appellant  in  his  brief  enumerates  many  alleged  errors  in 
the  rulings  of  the  court  upon  the  admission  or  rejection  of 
evidence  which  he  characterizes  as  * '  glaring  errors. ' '  The  first 
one  of  these  alleged  errors — ^and  presumably  the  most  im- 
portant in  his  estimation — ^is  as  to  a  question  asked  of  the 
witness  Zoffmann.  Zoffmann  testified  in  direct  examination 
that  he  was  a  surveyor  and  civil  engineer;  that  he  had  been 
engaged  in  running  the  electric  line  for  plaintiff.  He  then 
described  the  point  where  the  line  commences  and  its  gen- 
eral course,  and  stated  that  in  its  course  it  crosses  the  coun- 
ties of  Calaveras,  Stanislaus,  San  Joaquin  and  the  lower 
portion  of  Alameda  county,  and  runs  to  the  Mission  San 
Jose.  He  then  described  the  general  nature  of  the  towers 
desired  to  be  erected  for  the  purpose  of  the  power  line,  and 
particularly  the  towers  desired  to  be  erected  on  the  defend- 
ant's land,  and  the  distance  of  the  proposed  cable  to  the 
ground  as  it  would  pass  over  defendant's  land.  He  then 
testified  in  cross-examination,  in  answer  to  questions  asked 
by  defendant's  counsel,  that  after  the  line  enters  Alameda 
county  it  runs  entirely  on  a  private  line  with  the  exception 
of  crossing  over  county  roads.  The  defendant's  counsel  then 
asked  the  witness  the  question:  ''How  many  county  roads 
does  it  cross  overf "  The  question  was  objected  to  upon  the 
ground  that  it  was  incompetent,  irrelevant  and  immaterial^ 
and  the  judge  of  the  trial  court  sustained  the  objection,  at 
the  same  time  stating  that  he  did  not  see  the  materiality  of 
it.  Like  the  trial  judge,  we  fail  to  see  how  it  was  material 
to  the  defendant  as  to  the  nimiber  of  county  roads  the  plain- 
tiff's  line  crossed.  It  could  not  aid  in  the  solution  of  the 
question  before  the  court  as  to  the  plaintiff's  right  to  con- 
demn the  right  of  way  over  defendant's  land,  and  at  the 
places  where  its  proposed  Une  was  to  cross  the  defendant's 
land,  by  showing  that  it  crossed  many  public  roads  at  other 
places  than  on  defendant's  land.  Counsel  has  not  even  given 
us  a  reason  why  the  evidence  sought  was  material    He  oon^ 
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tents  himself  with  saying,  '*  Defendant  submits  that  the  ques- 
tion was  proi>eT  cross-examination.**  It  is  elementary  that 
the  cross-examination  of  a  witness,  and  the  extent  to  which 
such  cross-examination  may  be  carried,  rest  largely  in  the 
discretion  of  the  trial  court,  and  that  in  order  to  predicate 
error  upon  the  refusal  to  allow  a  question  to  be  asked  on 
such  cross-examination  it  must  appear  that  the  eyidenoe 
sought  was  relevant  and  material;  and  not  only  this,  but 
that  its  materiality  is  so  evident  that  injury  will  be  presumed 
from  its  exclusion. 

The  other  objections  and  alleged  errors,  while  several  in 
number,  are  of  similar  import.  It  is  sufficient  to  say  that 
we  have  examined  them,  and  find  none  of  them  of  sufficient 
importance  to  justify  discussion. 

Complaint  is  made  that  the  court  instructed  the  jury  to 
the  effect  that  the  plaintiff  under  the  law  has  the  right  to 
construct  its  line  in  the  manner  and  place  it  deems  best,  pro- 
vided it  uses  the  most  available  route,  and  provided  that 
the  location  is  made  in  a  manner  most  compatible  with  the 
greatest  public  good  and  the  least  private  injury;  and  that 
in  case  it  is  claimed  that  the  plaintiff  has  not  so  located  its 
line,  the  proof  must  be  clear  and  convincing.  In  our  opinion 
the  rule  is  correctly  stated  in  the  instruction.  It  is  in  almost 
the  identical  language  used  by  the  chief  justice  in  City  of 
Pasadena  v.  Stimson,  91  Cal.  255,  [27  Pac.  604],  where  it  is 
said:  ''The  state,  or  its  agents  in  charge  of  a  public  use, 
must  necessarily  survey  and  locate  the  land  to  be  taken,  and 
are  by  statute  expressly  authorized  to  do  so.  (Code  Civ. 
Proc,  sec.  1242.)  Exercising  as  they  do  a  public  function 
under  express  statutory  authority,  it  would  seem  that  in  this 
particular  their  acts  should,  in  the  absence  of  evidence  to 
the  contrary,  be  presumed  correct  and  lawful.  The  selection 
of  a  particular  route  is  committed  in  the  first  instance  to 
the  person  in  charge  of  the  use,  and  unless  there  is  some- 
thing to  show  an  abuse  of  discretion,  the  propriety  of  his 
selection  ought  not  to  be  questioned;  for  certainly  it  must 
be  presimied  that  the  state  or  its  agent  has  made  the  best 
choice  for  the  public,  and  if  this  occasions  peculiar  and 
unnecessary  damage  to  the  owners  of  the  property  affected, 
the  proof  of  such  damage  should  come  from  them.  And  we 
think  that  when  an  attempt  is  made  to  show  that  the  loca- 
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tion  made  is  unnecessarily  injurious,  the  proof  ought  to  be 
dear  and  convincing;  for  otherwise  no  location  could  ever 
be  made.  If  the  first  selection  made  on  behalf  of  the  public 
could  be  set  aside  on  slight  or  doubtful  proof,  a  second  selec- 
tion would  be  set  aside  in  the  same  manner,  and  so  ad 
infinitum.  The  improvement  could  never  be  secured,  because 
whatever  location  was  proposed  it  could  be  defeated  by  show- 
ing another  just  as  good."  (See  further  San  Francisco  it 
8.  J.  V.  By.  Co.  V.  Leviston,  134  Cal.  413,  [66  Pac.  473]  ; 
Kansas  By.  Co.  v.  Northwestern  Coal  Co.,  161  Mo.  288,  [84 
Am.  St.  Eep.  717,  61  S.  W.  684].) 

Complaint  is  made  of  the  eleventh  instmction  given  by 
the  court  to  the  jury  at  the  plaintiff's  request.  The  instruc* 
tion  is  as  follows:  ''I  charge  you  that  the  burden  of  proof 
as  to  the  value  of  the  lands  of  defendant  was  upon  the 
defendant.  Unless  he  has  shown  you  by  sufficient  proof  that 
he  will  be  damaged  by  the  erection  of  said  towers  and  trans- 
mission line  as  in  said  complaint  contained,  then  that  he  is 
entitled  only  to  a  nominal  damage  at  your  hands.'' 

The  rule  was  correctly  stated  to  the  effect  that  the  burden 
of  proof  was  upon  the  defendant  to  prove  the  damages  he 
would  sustain.  The  court  did  not,  as  suggested  by  counsel, 
tell  the  jury  that  the  plaintiff  was  entitled  to  only  nominal 
damages.  The  instructions  elsewhere  fully  covered  the  sub- 
ject, and  stated  to  the  jury  the  matters  and  things  to  be 
considered  by  them  in  determining  the  amount  of  damages 
to  which  the  defendant  would  be  entitled.  And  not  only 
this,  but  by  their  verdict  it  is  shown  that  they  gave  the 
defendant  substantial  and  not  nominal  damages. 

Other  instructions  are  criticised,  but  we  find  no  substantial 
error  in  the  giving  or  refusing  any  instruction  to  which  our 
attention  is  called.  The  court  seems  to  have  given  to  the 
jury  a  full  and  fair  statement  of  the  law  applicable  to  the 
issues  and  the  questions  which  were  before  the  court 

The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  28,  1910. 
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[Ckr.  No.  74S.    lint  Appellate  Bistriet.— Maj  80,  1910.1 

EMMA  L.  LYNAM,  Administratrix,  etc.,  of  the  Estate  of 
GOTTLIEB  DAMEBOEGEB,  Deceased,  Respondent,  v. 
ERNEST  VORWERK,  Executor,  etc.,  of  KAROLINA 
DAMEHOEGER,  Deceased,  Appellant. 

Husband  and  Wms — ^Pbopebtt  Acquibxd  Afteb  Mabbugb — ^Pbbsump- 
TiON  or  GoMiniNiTT  PaoPBBTY. — ^AIl  property  acquired  after  mar- 
riage ie  preenmed  to  be  eommimity  property  in  the  absenee  of  evi- 
dence showing  that  it  was  acquired  by  gift,  bequest,  devise  or 
descent. 

Id.— Possession  or  Monkt  Attkb  Maxbiagx — Joint  Deposit  in  Say- 
iNOs  Bank — ^Presumptions  Appuoablb. — Where  money  was  in  the 
possession  of  the  husband  and  wife,  long  after  their  marriage,  and 
it  was  jointly  deposited  by  them  in  a  savings  bank,  such  posses- 
sion and  deposit  raises  the  presumptions  that  the  property  was 
acquired  after  marriage  and  that  it  was  community  property,  in 
the  absence  of  any  proof  to  the  contrary. 

Id. — Pbopebtt  Belation  or  Husband  and  Wipe  —  Quasi  Pabtnsb- 
smp. — The  relation  of  husband  and  wife  as  to  their  property  is 
somewhat  in  the  nature  of  a  partnership,  where  there  is  usually 
partnership  property  and  the  separate  property  of  the  copartners. 

lb.  —  Presumption  or  Partnership  Property  —  Deposit  in  Joint 
Names. — If  the  partners  should  jointly  go  to  a  bank  and  deposit 
money  in  their  joint  names,  it  seems,  in  the  absence  of  other  evi- 
dence, that  the  money  was  the  joint  money  of  such  copartners,  and 
that  it  being  in  their  possession,  as  such,  it  would  be  presumed 
to  have  been  acquired  by  the  copartnership. 

Id. — ^Monet  Deposited  Attbe  Marriage — ^Burden  or  PROor — Conclu- 
sive Presumption. — ^Where  money  was  deposited  in  bank  after 
marriage  by  husband  and  wife,  in  their  joint  names,  the  burden 
of  proof  is  upon  the  wife,  or  her  representatives,  to  show  that  she 
had  a  separate  interest  therein,  and  in  the  absence  of  such  proof, 
the  presumption  that  it  was  community  property  is  absolute  and 
conclusive. 

Id. — Joint  Tenancy  not  Created  by  Joint  Written  Deposit. — 
The  vniting  given  to  the  bank  showing  that  the  deposit  was  in 
their  joint  names  payable  to  either  on  the  return  of  the  book  did 
not  have  the  effect  to  create  a  joint  tenancy  in  the  husband  and 
wife,  with  right  of  survivorship. 

Id. — Joint  Interest  must  be  Expressly  Declared. — ^Under  section 
SSd  of  the  Civil  Code,  it  is  provided  that  *'a  joint  interest  is  one 
owned  hj  Sflvoral  persons  in  equal  shares,  by  a  title  created  by  a 
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single  will  or  transfer,  when  expreeely  declared  In  the  will  or 
transfer  to  be  a  joint  tenanej." 

Ibu  —  Natubx  of  Writing  —  Meeb  Authobitt  to  Bank  to  Pat  to 
HOLOiB  or  Bane-book. — The  joint  writing  given  to  the  sayings 
bank  was  merely  an  authoritj  given  to  it  to  pay  the  amount  of 
the  deposit  to  either  party  on  surrender  of  the  pass-book.  It  did 
not  create  a  joint  right  in  favor  of  the  husband  and  wife  to  the 
moneys,  nor  can  it  be  presumed  to  be  joint,  under  section  1431  of 
the  Civil  Code,  which  has  no  application  to  the  facts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  T.  W. 
Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dibert  &  Stief vater,  and  Albert  H.  EUiott,  for  Appellant 

Carl  E.  Lindsay,  for  Besx>ondent 

COOPER,  P.  J. — This  is  an  appeal  from  the  judgment  in 
favor  of  plaintiff  for  $1,646.20,  with  interest,  and  from  the 
order  denying  defendant's  motion  for  a  new  triaL 

The  plaintiff  is  the  administratrix  of  the  estate  of  Gottlieb 
Damkroeger,  deceased,  and  the  defendant  is  the  executor  of 
the  will  of  Karolina  Damkroeger,  deceased.  The  facts  of  the 
case  are  undisputed,  and  raise  a  question  of  law  as  to  the 
title  to  the  money  for  which  judgment  was  given. 

On  September  29,  1899,  Gottlieb  and  Earolina  Damkroeger 
were  and  for  several  years  prior  thereto  had  been  husband 
and  wife,  and  had  money  on  deposit  with  the  German  Sav- 
ings and  Loan  Society  in  their  joint  names.  Li  connection 
with  the  said  deposit  account  there  appears  the  following: 

"7850.  San  Francisco,  September  29,  1899. 

''The  German  Savings  and  Loan  Society,  pay  all  or  any 
sum  or  sums  that  are  now  or  may  hereafter  be  deposited  with 
you  by  us,  and  entered  in  pass-book  numbered  124,097,  to 
whichever  of  us,  the  undersigned,  shall  demand  and  receipt 
for  the  same  and  produce  said  book. 

"KAROLINA  DAMKROEGER. 

"GOTTLIEB   DAMKROEGER." 

It  was  admitted  that  the  writing  contained  the  correct  sig- 
natures of  both  husband  and  wife. 
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There  was  no  evidence  bfher  than  as  herein  stated  as  to  the 
source  from  which  the  money  came,  or  as  to  its  being  the 
common,  joint  or  separate  property  of  either  husband  or 
wife. 

Gottlieb,  the  husband,  died  in  April,  1903,  leaving  Earo- 
lina  surviving  him.  After  her  husband's  death  KaroUna 
withdrew  the  deposit.  She  qualified  as  administratrix  of  the 
estate  of  her  deceased  husband,  but  never  accounted  for  the 
moneys  so  withdrawn  by  her  as  any  part  of  the  assets  of  his 
estate. 

In  January,  1907,  she  died,  and  this  action  was  afterward 
brought  against  the  executor  of  her  last  will  and  testament. 

The  plaintiff  relied  upon  the  provisions  of  section  164  of 
the  Civil  Code,  which  declares  that  all  property  acquired  af- 
ter marriage  by  either  husband  or  wife,  except  that  acquired 
by  gift,  bequest,  de/ise  or  descent  (Civil  Code,  section  163), 
is  community  property.  The  section  expressly  provides  that 
all  property  acquired  by  either  husband  or  wife  after  mar- 
riage is  community  property.  The  property  (money)  was 
in  the  possession  of  the  husband  and  wife  long  after  their 
marriage,  and  was  by  them  jointly  deposited  in  the  bank. 
Does  the  fact  that  the  husband  and  wife  are  in  possession  of 
money  after  their  marriage  raise  a  presumption  that  it  was 
acquired  after  such  marriage  f  In  our  opinion  it  does.  The 
relation  of  husband  and  wife  as  to  their  property  is  some- 
what in  the  nature  of  a  partnership,  where  there  is  usually 
partnership  property  and  the  separate  property  of  the  co- 
partners. If  the  copartners  should  jointly  go  to  a  bank  and 
deposit  money  in  their  joint  names,  it  seems,  in  the  absence 
of  other  evidence,  that  the  most  reasonable  inference  would 
be  that  the  money  was  the  joint  money  of  such  copartners, 
and  that  being  in  their  possession  as  such  copartners,  it  would 
be  presumed  to  have  been  acquired  by  the  copartnership.  In 
fact,  usually  and  in  most  cases  where  money  or  property  is 
in  the  possession  of  the  husband  or  wife  or  both  after  mar- 
riage, it  has  been  acquired  after  marriage.  This  is  a  matter 
of  common  knowledge.  Of  course,  such  possession  raises  only 
a  presumption,  which  may  be  overcome  by  evidence  as  to  the 
facts;  but  in  the  absence  of  such  evidence  the  presumption 
is  sufficient.  It  has  been  held  that  the  possession  of  money 
by  either  or  both  husband  and  wife  after  marriage,  in  the 
absence  of  other  evidence,  raises  a  presumption  that  it  is 
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commxmity  property.  In  FenneU  v.  Drinkhouse,  131  Cal.  447, 
[82  Am.  St.  Bep.  361,  63  Pac.  734] ,  it  was  so  held.  The 
court  there  said:  ''AU  of  the  money  found  in  the  bank  and 
received  by  the  said  administrator  was  deposited  after  the 
marriage  of  plaintiff  and  Mrs.  Fennell,  and  the  presumption 
therefore  was,  in  the  absence  of  other  evidence,  tiiat  all  of  it 
was  community  property,  and  the  burden  of  proof  was  upon 
appellant.  This  presumption  can  be  overcome  by  evidence  of 
a  clear,  certain  and  convincing  character  establishing  the 
contrary,  and  the  burden  of  this  showing  rested  with  the  par- 
ties claiming  the  separate  character  of  the  property.  In  the 
absence  of  such  proof  the  presumption  as  to  the  community 
character  was  absolute  and  conclusive." 

To  the  same  effect,  see  Denigan  v.  Hibemia  8av.  dk  Loan 
Society,  127  Cal.  137,  [59  Pac.  389] ;  Denigan  v.  San  Fran- 
Cisco  Sav.  Union,  127  Cal.  142,  [78  Am.  St.  Rep.  35,  59  Pac. 
390] ;  Rowe  v.  Hibemia  Sav.  &  Loan  Society^  134  CaL  403, 
[66  Pac.  569] ;  Freese  v.  Hibemia  Sav.  &  Loan  Society,  139 
Cal.  392,  [73  Pac.  172]. 

The  appellant  contends  that  the  writing  given  to  the  bank 
had  the  effect  to  create  a  joint  tenancy  in  the  husband  and 
wife,  with  the  right  of  survivorship.  In  our  opinion  such 
contention  is  not  plausible.  It  is  provided  in  the  Civil  Code 
(section  683) :  **A  joint  interest  is  one  owned  by  several 
persons  in  equal  shares,  by  a  title  created  by  a  single  will  or 
transfer,  when  expressly  declared  in  the  will  or  transfer  to 
be  a  joint  tenancy,  or  when  granted  or  devised  to  executors 
or  trustees  as  joint  tenants."  The  writing  given  to  the  Ger- 
man Savings  and  Loan  Society  was  merely  an  authority  to 
the  bank  to  pay  the  amount  entered  in  the  pass-book  to  either 
of  the  parties  in  whose  name  the  deposit  was  made.  The  title 
to  the  money  was  not  created  by  a  will  or  transfer,  nor  was 
it  granted  to  executors  or  trustees  as  joint  tenants.  Neither 
does  section  1431  of  the  Civil  Code  aid  appellant.  The  writ- 
ing given  to  the  bank  did  not  create  a  right  in  favor  of  the 
husband  and  wife  to  the  money.  As  before  stated,  it  was  a 
mere  authority  to  the  bank  as  to  paying  the  deposit  on  sur- 
render of  the  pass-book.  (See  Denigan  v.  San  Francisco 
Sav.  Union,  127  Cal.  142,  [78  Am.  St.  Rep.  35,  59  Pac.  390].) 

The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 


May,  1910.]  PEOPiiS  t;.  Ballard.  511 


[Crim.  No.  245.    FInt  Appellate  District.— Maj  30,  1910.] 

THE  PEOPLE,  Eespondent,  v.  FRANK  BALLARD,  Ap- 
pellant. 

Criminal  Law — ^Appkal  tbom  Judgment  and  Obdeb — Failxtbb  to  Bb- 

YBBSB    OBDEBt— BBMBDT   OF    DeTBNDANT — AMOTION    JTOB   DiSCHABOB — 

Power  Over  Obdeb. — ^Upon  a  former  appeal  to  this  eourt,  in  a 
criminal  case,  from  a  judgment  of  conviction  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  where  this  court  re- 
versed the  judgment  without  expressly  ordering  a  new  trial,  and 
failed  to  dispose  of  the  order,  but  did  not  direct  the  discharge  of 
the  defendant,  or  the  dismissal  of  the  case,  the  sole  remedy  of  the 
defendant  was  to  apply  to  this  eourt  for  such  discharge,  where- 
upon this  court  could  dispose  of  the  order  denying  his  motion  for 
a  new  trial,  which,  in  effect,  would  have  been  the  ordering  of  a 
new  trial. 

Id. — ^Effeot  of  Bbvebsal  of  Judgment— Jxtbisdiotion  of  Tbial  Coubt 
— ^New  Trial  —  Dismissal  not  Bequi&ed. — The  reversal  by  this 
eourt  of  the  judgment  of  conviction,  without  ordering  a  dismissal 
of  the  case,  or  the  discharge  of  the  defendant,  had  the  effect  to 
leave  the  trial  court  with  jurisdiction  to  proceed  with  the  trial  of 
the  case,  and  it  was  not  required  to  dismiss  the  action  on  the 
ground  that  a  new  trial  was  not  expressly  ordered  by  this  court. 

Id. — General  Objection  to  Deposition  of  Absent  Witness  —  Fail- 
ubb  to  Swear  Witness  not  Ingluded-^bjection  upon  Appeal. 
A  general  objection  to  the  deposition  of  an  absent  witness  taJsen 
at  the  preliminary  examination  that  the  testimony  was  "immate- 
rial, irrelevant,  incompetent  and  hearsay''  did  not  include  the 
specific  objection  that  the  "witness  was  not  sworn,"  and  that  ob- 
jection cannot  be  urged  upon  appeal  for  the  first  time  on  the 
ground  that  the  record  fails  to  show  that  the  witness  was  sworn, 
espeeiaUy  where  the  record  shows  that  the  same  counsel  which  rep- 
resented him  in  the  trial  court  represented  him  at  the  preliminary 
examination,  and  cross-examined  him  thereon,  but  does  not  show 
that  he  there  made  such  objection. 

Id.— Duty  of  Ck>UNSEL  to  Object  to  Known  Gbound. — If  in  fact  the 
transcript  offered  in  evidence  did  not  show  that  the  absent  wit- 
ness gave  his  testimony  under  oath,  it  was  the  duty  of  defend- 
ant's counsel  to  specifically  make  the  objection  upon  that  ground,  in 
order  that  the  court  may  be  informed  thereof,  and  that  the  record 
upon  appeal  may  clearly  show  whether  or  not  the  absent  witnaas 
wai  firoza* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  tiie  court 

Thomas  F.  Oreeley,  for  Appellant. 

n.  S.  Webb,  Attorney  General,  and  Maxwell  McNutt,  As* 
sistant  District  Attorney,  for  Bespondent. 

HALL,  J. — This  is  an  appeal  from  a  judgment  against  de- 
fendant, and  the  order  denying  defendant's  motion  for  a  new 
trial. 

Defendant  upon  a  previous  trial  was  convicted,  and  upon 
appeal  from  the  judgment  and  order  denying  his  motion  for 
a  new  trial  this  court  reversed  the  judgment,  but  failed  to 
expressly  or  in  terms  dispose  of  the  appeal  from  the  order 
denying  the  motion  for  a  new  triaL  Neither  did  this  court 
upon  the  former  appeal  expressly  order  a  new  trial  nor  di- 
rect the  discharge  from  custody  of  the  defendant.  (Pen. 
Code,  sec.  1262 ;  People  v.  Ballard,  1  Cal.  App.  222,  [81  Pac. 
1040].) 

Upon  the  calling  of  the  case  for  trial  after  the  going  down 
of  the  remittitur,  defendant  objected  to  the  trial  proceeding, 
upon  the  ground  that  the  court  had  no  jurisdiction  to  pro- 
ceed, no  new  trial  having  been  ordered  by  the  appellate  court. 
This  objection  was  overruled  and  the  trial  proceeded. 

Defendant  now  contends  that  because  this  court  failed  to 
order  a  new  trial  upon  reversing  the  former  judgment,  the 
trial  court  should  have  dismissed  the  action. 

We  think  the  point  has  been  disposed  of  adversely  to  de- 
fendant's contention  by  the  decision  of  the  supreme  court, 
to  which  he  applied  for  a  discharge  from  custody  upon  habeas 
corpus.  (Ex  parte  Ballard,  149  Cal.  114,  [84  Pac.  833].) 
The  court  pointed  out  that  where,  as  in  this  case,  the  appel- 
late court  reverses  a  judgment  without  either  ordering  a  new 
trial  or  directing  the  discharge  of  the  defendant,  such  action 
is  evidently  the  result  of  inadvertence  and  of  a  temporary 
forgetfulness  of  the  provisions  of  section  1262,  Penal  Code, 
and  that  in  such  case  the  remedy  of  the  defendant  would  be 
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a  motion  in  such  court  for  an  order  directing  such  diacliarge. 
If  such  motion  had  been  made  this  court  could  have  made  a 
proper  order  disposing  of  the  case.  As  it  appears  that  the 
judgment  upon  the  first  appeal  was  reversed  for  a  cause  that 
required  the  granting  of  the  motion  for  a  new  trial,  this  court 
could,  and  doubtless  would,  if  its  attention  had  been  called 
to  the  fact  that  it  had  failed  to  dispose  of  the  appeal  from 
the  order  denying  the  motion  for  a  new  trial,  have  made  an 
order  reversing  such  order.  This  in  effect  would  have  been 
the  ordering  of  a  new  trial  (People  y.  Hardisson,  61  Cal. 
378.) 

The  judgment  of  conviction  having  been  reversed,  and  this 
court  not  having  ordered  the  discharge  of  the  defendant  or  a 
dismissal  of  the  action,  the  trial  court  had  jurisdiction  to  pro* 
ceed  with  a  new  trial. 

It  is  also  contended  that  the  court  erred  in  overruling  the 
objection  of  defendant  to  the  reading  in  evidence  the  deposi- 
tion of  an  absent  witness  taken  on  the  preliminary  examina- 
tion of  the  defendant.  It  is  not  claimed  upon  this  appeal, 
as  it  was  upon  the  former  appeal,  that  it  had  not  been  suffi- 
ciently shown  that  the  witness  could  not  be  found.  The  rec- 
ord before  us  shows  that  the  testimony  of  the  absent  witness 
was  read  from  a  transcript  of  such  testimony  taken  before 
the  police  court,  and,  of  course,  then  present  in  court.  It  is 
now  urged  that  it  does  not  appear  that  the  witness  who  gave 
the  testimony  was  sworn.  No  such  objection  was  made  be- 
fore the  triid  court.  The  objection  simply  was  that  the  tes- 
timony was  "immaterial,  irrelevant,  incompetent  and  hear- 
say." If,  in  fact,  the  transcript  from  which  the  district  at- 
torney read  did  not  show  that  the  witness  gave  the  testi- 
mony under  oath,  and  if  the  real  point  of  the  objection  was 
that  the  witness  was  not  sworn,  it  was  the  duty  of  counsel  to 
specifically  make  the  objection  upon  that  ground.  By  the 
general  objection  that  the  evidence  was  "incompetent  and 
hearsay,"  the  court  was  not  informed  of  the  point  now  urged 
in  this  court.  If  it  had  been,  doubtless  the  record  would 
clearly  show  whether  or  not  such  witness  was  sworn  at  the 
preliminary  examination.  The  record  does  not  show  that  he 
gave  his  testimony  without  objection  from  defendant,  who 
was  there  represented  by  the  same  counsel  who  represents 
him  now,  and  that  the  witness  was  cross-examined  by  such 

ItOftLApp. 
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coaiuieL  Under  snch  circumstances  we  do  not  think  that  the 
objection  now  urged  was  presented  by  the  objection  actually 
made  to  the  trial  court. 

No  other  point  is  made  for  a  reversal,  and  the  judgment 
and  order  are  afSrmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CSv.  No.  818.    Unt  AppeUate  Distriet— May  80,  1010.] 

STATE  BOARD  OF  HEALTH  OP  THE  STATE  OF  CAL- 
IFORNIA, Appellant,  v.  THE  BOARD  OF  TRUSTEES 
OF  WATSONVILLE  SCHOOL  DISTRICT  OF  SANTA 
CRUZ  COUNTY,  CALIFORNIA,  and  JAMES  A. 
HALL,  CHARLES  H.  RODGERS,  and  EDWARD  A. 
HALL,  as  Trustees  of  Said  Watsonville  School  District, 
etc..  Respondents. 

PXTinON    FOB   WSZT   07   MANDATX— BXTUSAL    OF    8OHOOL    TRUSTEES    TO 

Exclude  UNVAoaNATED  Chxldexs  —  Judgment  xtpon  Demubbeb  — 
Beview  xtpon  Afpeau — ^Upon  a  petition  in  the  superior  eourt  by 
the  state  board  of  health  to  eompel  the  board  of  trustees  of  the 
school  district,  defendant,  to  exclude  unTaceinated  children  there- 
from, which  they  had  refused  to  do  as  required  bj  the  general 
vaccination  act  of  February  20,  1880  (Stats.  1889,  p.  23),  where 
judgment  was  rendered  for  defendants  upon  demurrer  to  the  peti- 
tion, and  directing  a  dismissal  thereof,  the  petition  must  be  taken 
as  true  for  the  purpose  of  decision  upon  appeal,  and  the  judgment 
must  be  reversed  with  direction  to  overrule  the  demurrer  thereto. 

Id. — CJONSTITUTIONAUTT  OF  VACCniATION  AOT — ^POLICE  POWEB  POB  PUB- 

uo  Hbai/th — Judgment  of  Legislatubb. — The  general  vaccination 
act  of  February  20,  1889,  is  constitutionaL  The  legislature  is  nee- 
essarily  the  judge  as  to  legislation  under  the  police  power  for  the 
public  health,  and  to  prevent  the  spread  of  contagious  diseases, 
and  provide  the  meana  used  to  prevent  such  spread  and  the  dis- 
eases regarded  as  contagious. 

Id. — ^Limitation  upon  Poweb  of  Coubts. — The  discretion  vested  In  the 
legislature  within  the  scope  of  its  power  cannot  be  controlled  by 
the  courts,  if  not  plainly  abused.  Its  acts  are  the  acts  of  the  peo- 
ple, and  if  an  act  is  oppressive  or  unjust,  the  remedy  is  with  the. 
people  through  the  legislature.    It  is  not  for  the  eourti  to  iater- 
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fere,  or  in  any  way  set  up  their  judgment  against  that  of  the 
legislature  as  to  general  police  powers  of  the  state. 

Id. — ^VAcaNATiON  Act  Mandatory. — The  general  yaecination  aet  is  not 
directory,  but  mandatory,  upon  the  trustees  of  all  school  districts 
and  the  boards  of  eomonon  school  government  in  all  cities  and 
towns  to  exclude  from  the  benefits  of  the  common  or  public  schools 
therein  all  unvaccinated  ehildren* 

Id. — ^Vaccination  Act  not  Bxpbalbd  bt  Gomfulsobt  Education  Act. 
The  vacdnation  act  of  1889  is  not  repealed  or  affected  by  the  com- 
pulsory education  act  of  1905  (Stats.  1905,  p.  388) .  There  is  no  incon- 
sistency between  these  acts,  and  repeals  by  implication  are  not 
favored.  While  parents  must  send  their  children  to  school  under 
the  latter  act,  if  they  desire  to  send  them  to  the  common  schools, 
they  must  comply  with  the  former  act,  which  continues  to  apply 
to  all  common  or  public  schools,  and  is  not  in  any  way  modified 
or  superseded  by  the  latter  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  Gardner,  for  Appellant. 

James  A.  Hall,  for  Respondents. 

COOPER,  P.  J. — ^This  case  comes  here  on  appeal  from  a 
judgment  of  the  superior  court  of  Santa  Cruz  county,  sus- 
taining the  demurrer  of  the  defendants  to  plaintiff's  petition 
for  a  writ  of  mandate,  and  directing  the  entry  of  judgment 
for  the  defendants,  and  that  the  plaintiff's  petition  herein  be 
dismissed. 

The  plaintiff  is  the  state  board  of  health,  and  the  defend- 
ants are  the  trustees  of  WatsonviUe  School  District.  The  peti- 
tion must  be  taken  as  true  for  the  purposes  of  this  decision. 
It  appears  therefrom  that  the  petitioner  has  demanded,  and 
that  the  defendants  as  such  trustees  have  at  all  times  re- 
fused, and  now  refuse,  to  exclude  from  the  benefit  of  the 
common  schools  of  said  district  all  unvaccinated  children  re- 
siding therein.  It  is  claimed  to  be  the  duty  of  defendants, 
as  trustees,  by  virtue  of  their  office,  to  exclude  from  said 
school  all  school  children  who  have  not  been  vaccinated,  un- 
der an  act  of  the  legislature  entitled  ''An  act  to  encourage 
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and  provide  for  general  vaccination  in  the  State  of  Cali- 
fornia,*' approved  February  20,  1889  (Stats.  1889,  p.  32). 

It  is  contended  by  the  said  school  trustees  that  the  said 
act  is  unconstitutional  and  void,  for  the  reason  that  it  is  an 
abuse  of  the  police  i>ower  of  the  state. 

We  have  no  doubt  as  to  the  constitutionality  of  the  act. 
The  legislature  must  necessarily  be  the  judge  as  to  legislation 
under  the  i>olice  power  for  Ihe  public  health  and  for  the 
purpose  of  preventing  the  spread  of  contagious  diseases,  the 
means  used  to  prevent  such  spread,  and  the  diseases  regarded 
as  contagious.  It  is  invested  with  a  large  discretion  within 
the  scope  of  its  i>owers,  which  discretion  cannot  be  controlled 
by  the  courts  except  in  cases  where  such  discretion  has  been 
plainly  abused.  Its  acts  are  the  acts  of  the  people;  and  as 
the  legislature  is  selected  by  the  people  for  the  purpose  of 
enacting  legislation,  if  an  act  is  oppressive  and  unjust,  the 
remedy  is  with  the  people  through  the  legislature.  It  is 
not  for  the  courts  to  interfere,  or  in  any  way  to  set  up  their 
judgment  against  that  of  the  legislature,  as  to  the  general 
police  powers  of  the  state.  It  is  sufficient  for  the  purposes 
of  this  decision  that  the  act  has  been  held  constitutional  in 
Abbel  V.  Clark,  84  Cal.  227,  [24  Pac.  383],  and  in  French  v. 
Davidson,  143  Cal.  659,  [77  Pac.  663] . 

The  statute  is  not  directory  but  mandatory.  It  provides: 
''The  trustees  of  the  several  common  school  districts  in  this 
state  and  boards  of  common  school  government  in  the  several 
cities  and  towns  are  directed  to  exclude  from  the  benefits 
of  the  common  schools  therein  any  child  or  any  person  who 
has  not  been  vaccinated,  until  such  time  when  such  child  or 
person  shall  be  successfully  vaccinated.  ..."  It  is  the  plain 
duty  of  the  trustees,  and  they  are  directed  by  the  express 
terms  of  the  statute,  to  exclude  from  the  public  schools  any 
child  or  person  who  has  not  been  vaccinated.  Until  the  child 
has  been  vaccinated  he  must  be  excluded  from  the  schools. 
If  the  trustees  could  use  their  discretion,  and  of  their  own 
will  at  times  exclude  and  at  other  times  admit  to  the  schools 
children  who  have  not  been  vaccinated,  or  if  the  trustees 
could  exclude  some  children  and  admit  others,  the  law  would 
be  uncertain  ^d  of  little  value.  It  was  never  the  intention 
under  the  terms  of  the  act  that  the  board  of  trustees  should 
possess  such  discretion*    By  its  terms  all  are  to  be  excluded. 
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and  the  ezdnsion  is  to  oontinne  as  to  all  until  they  have 
complied  with  the  law.  The  duty  devolves  upon  defendants 
by  yirtae  of  their  office  to  exdnde  such  children.  They 
must  obey  and  not  question  the  law.  They  are  not  compelled 
to  hold  their  respective  offices  as  such  trustees;  but  while  in 
office  it  is  their  duty,  and  the  duty  of  each  and  every  one  of 
them,  to  see  that  the  law  is  enforced,  and  this  whether  the 
law  is  popular  or  unpopular,  or  whether  they  believe  in  the 
vaccination  of  children  or  otherwise.  The  law  having  been 
passed  by  the  people,  it  in  the  duty  of  the  trustees  and  of 
all  persons  to  obey  it  until  it  is  repealed. 

The  act  was  not  repealed  by  the  subsequent  compulsory 
education  act  (Stats.  1905,  p.  388).  The  latter  act  is  not 
inconsistent  with  the  former.  Repeals  by  implication  are  not 
favored.  The  parents  of  children  are  compelled  to  send 
them  to  school  under  the  latter  act,  but  they  must  comply 
with  the  law  as  to  having  them  vaccinated  in  case  they  de- 
sire to  avail  themselves  of  the  privilege  of  sending  them  to 
the  common  school.  There  is  nothing  in  the  latter  act  to 
show  that  it  was  intended  to  supersede  or  do  away  with  or 
in  any  way  modify  the  previous  act. 

The  judgment  is  reversed,  and  the  court  below  directed  to 
overrule  the  demurrer. 


Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  25,  1910. 
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[CiT.  No.  769.    r!nt  Appellate  Distriet— May  30,  1910.] 

In  the  Matter  of  the  Estate  of  LUIGI  GUINASSO,  Deceased. 
NELLIE  GUINASSO,  Proponent  of  WiU,  Respondent, 
V.  MARIA  ARATA  and  LOUIS  GUINASSO,  Contest- 
ants, Appellants. 

Wnj£ — ^Pbobats  07  DisntoTD  Wn.L— FiNi>mo  la  io  Phooy  of  Con- 
tents Unsupportkd. — ^Where  a  wiU  destrojed  in  the  great  eonflagrn- 
tion  in  San  Franciseo  waa  admitted  to  probate  under  section  1339  of 
the  Code  of  C^Til  Procedure,  the  neeeeeary  finding  that  the  eon- 
tente  of  the  wiU  were  proved  hj  two  eredible  witneaees  was  nn- 
supported,  where  the  onlj  credible  witness  was  one  who  drew  the 
win  and  knew  its  contents,  and  was  qualified  to  proTO  them  by 
parol,  and  the  onlj  other  witness  to  its  contents  was  that  of  one 
who  had  never  seen  or  read  the  will,  bnt  had  merelj  heard  it  or  a 
copy  of  it  read  to  her  bj  the  one  who  drew  the  wilL 

Id.  —  Construction  oy  Statutk  —  Intention  op  Lbgisultubs. — The 
legislature  intended  when  it  enacted  the  requirement  that  two  credi- 
ble witnesses  must  be  produced  to  prove  the  contents  of  a  de- 
strojed  will,  that  each  of  them  must  give  primary  evidence,  or 
evidence  from  personal  knowledge  as  to  the  contents  of  the  wiU, 
and  it  never  contemplated  that  one  of  such  witnesses  might  in  ef- 
fect multiply  himself  into  any  number  of  witnesses  by  reading  a 
will,  or  stating  its  contents,  to  other  persons. 

Id. — Contents  of  Wbitino  not  Pbovablx  bt  Hbaxxe. — ^The  contents 
of  a  writing  cannot  be  proved  by  the  testimony  of  a  person  who 
heard  the  writing  read. 

lb. — ^Effxot  of  Stipulation  upon  Appeal— Due  Execution  of  Will 
— ^Waives  of  Finding — ^Pboof  of  Contents  not  Involved. — A  stip- 
ulation upon  appeal  that  "the  will  of  said  deceased  was  proved  to 
have  been  duly  executed  by  him  before  two  attesting  witnesses," 
and  waiving  the  assignment  of  insufficiency  of  the  evidence  to 
prove  the  same,  has  no  bearing  upon  the  assignment  of  insuffi- 
ciency of  the  evidence  to  sustain  the  finding  as  to  proof  of  the 
contents  of  the  wilL  Proof  of  the  provisions  of  a  destroyed  will 
is  quite  a  different  matter  from  proof  of  its  due  execution  before 
two  attesting  witnesses. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  CSty 
and  County  of  San  Francisco  admitting  a  will  to  probate. 
Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Sulliyan  ft  Sulliyan,  and  Theo.  J.  Boche,  for  Appellants. 
Bourdette  ft  Bacon,  for  Bespondent 

HATJi,  J. — ^This  is  an  appeal  from  an  order  adnutting  to 
probate  the  will  of  Luigi  Qninasso,  deceased. 

The  petition  for  the  probate  of  the  alleged  will  was  filed 
by  John  W.  Bourdette,  and  sets  forth  that  the  will  was  de- 
stroyed by  the  great  conflagration  of  April,  1906,  which 
occurred  in  San  Francisco,  and  also  sets  forth  what  pur- 
ports to  be  the  provisions  of  the  will  in  haec  verba.  It  is 
also  alleged  that  the  testator  at  the  time  of  his  death  believed 
the  will  to  be  in  existence,  and  had  no  notice  or  knowledge 
of  its  destruction. 

Appellants  are  heirs  at  law  of  decedent,  and  in  due  time 
filed  a  contest  of  the  will.  The  court  made  findings  in  favor 
of  the  proponent  as  to  all  issues  raised  by  the  pleadings, 
and  it  is  the  sufficiency  of  the  evidence  to  support  these  find- 
ings that  is  attacked  by  appellants. 

In  their  opening  brief  three  points  were  made  by  appel- 
lants: First,  that  the  evidence  did  not  support  the  finding 
as  to  the  due  execution  of  the  alleged  will;  second,  that  the 
evidence  did  not  support  the  finding  that  decedent  had  no 
notice  or  knowledge  of  the  destruction  of  the  will,  and  that 
he  believed  it  to  be  in  existence  at  the  time  of  his  death ;  and 
third,  that  the  evidence  is  insufficient  to  support  the  finding 
of  the  court  as  to  the  provisions  of  the  will. 

Subsequently,  by  stipulation  filed  in  this  court,  appellants 
waived  the  first  point. 

We  have  examined  the  evidence  as  to  the  second  point,  and 
do  not  think  that  appellants'  contention  can  be  maintained, 
but  as  we  think  the  third  point  is  well  taken,  we  have  not 
deemed  it  necessary  or  profitable  to  review  the  evidence  un- 
der the  second  point. 

As  before  stated,  the  will  was  offered  as  a  will  destroyed 
by  public  calamity.  Section  1339,  Code  of  Civil  Procedure, 
provides  that:  ''No  will  shall  be  proved  as  a  lost  or  de- 
stroyed will,  unless  the  same  is  proved  to  have  been  in  exist- 
ence at  the  time  of  the  death  of  the  testator,  or  is  shown 
to  have  been  fraudulently,  or  by  public  calamity,  destroyed 
in  the  lifetime  of  the  testator,  without  his  knowledge,  nor 
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unless  its  provisions  are  dearly  and  distinctly  proved  by 
at  least  two  credible  witnesses." 

According  to  the  record  before  us  only  two  witnesses  tes- 
tified as  to  the  contents  of  the  destroyed  will — J.  Boordette 
and  respondent  Nellie  Ouinasso. 

J.  Bourdette  drew  the  will,  and  of  course  had  knowledge 
of  its  contents.  Upon  the  destruction  of  the  will  his  parol 
testimony  was  competent  to  prove  its  provisions. 

But  the  record  fiiiows  that  the  only  knowledge  that  Nellie 
Ouinasso  had  of  the  contents  of  the  will  was  from  hearing 
what  purported  to  be  the  will  or  a  copy  thereof  read  by 
Mr.  Bourdette.  She  does  not  claim  to  have  herself  read  the 
will,  but  only  that  it  was  read  to  her  by  Mr.  Bourdette. 
She  testified:  ''Mr.  Bourdette  held  the  will  in  his  hand  and 
read  it  to  me.  I  am  not  able  to  swear  whether  it  was  the 
original  or  a  copy.'' 

Does  such  testimony  comply  with  the  law  that  the  pro- 
visions of  a  destroyed  will  must  be  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses? 

It  is  contended  by  appellants  that  the  law  requires  that 
two  witnesses  must  be  produced,  each  one  of  whom  gives 
primary  evidence^  or  evidence  from  personal  knowledge  as 
to  the  contents  of  the  will,  and  that  a  destroyed  will  can- 
not be  established  by  one  witness  testifying  to  its  contents 
from  personal  knowledge,  and  another  testifying  to  its  con- 
tents from  statements  made  to  him  by  the  witness  who  had 
personal  knowledge  of  its  contents. 

This  contention  seems  to  be  sound.  If  Mr.  Bourdette,  the 
first  witness,  had  testified  that  he  did  read  the  will  to  the 
second  witness,  which  he  did  not,  and  that  it  was  correctly 
read  to  her,  it  is  apparent  that  the  whole  proof  would  finally 
depend  upon  the  credibility  of  Mr.  Bourdette.  The  legis- 
lature never  contemplated,  when  it  enacted  the  requirement 
that  the  provisions  of  a  destroyed  will  must  be  clearly  and 
distinctly  proved  by  at  least  two  credible  witnesses,  that  one 
such  witness  might  in  effect  multiply  himself  into  any  num- 
ber of  witnesses  by  reading  a  will  or  stating  its  contents  to 
other  persons. 

The  contents  of  a  writing  cannot  be  proved  by  the  testi- 
mony of  a  person  who  heard  the  writing  read.  {Propst  v. 
Mathis,  115  N.  C.  526,  [20  S.  E.  710] ;  NichoU  v.  Kingdom 
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Iron  Ore  Co.,  56  N.  Y.  618 ;  Mutual  Life  Ins.  Co.  v.  Tillman, 
84  Tex.  31,  [19  S.  W.  294].) 

Respondent,  in  answer  to  the  contention  of  appellants  upon 
this  point,  has  contented  herself  with  urging  that  appellants 
are  precluded  from  making  this  point  by  the  stipulation  filed 
in  this  court. 

This  stipulation  has  no  bearing  upon  the  sufiScieney  of  the 
evidence  to  prove  the  provisions  of  the  will,  but  only  relates 
to  the  proof  upon  the  issue  as  to  its  due  execution.  It  is 
clearly  a  stipulation  only  ''that  the  will  of  said  deceased 
was  proved  to  have  been  duly  executed  by  him  before  two 
attesting  witnesses,  and  that  proof  of  such  execution  was 
duly  made  in*'  the  trial  court,  and  that  the  "first  point 
made  by  appellant  in  his  points  and  authorities  on  file  here- 
in" is  waived. 

Proof  of  the  provisions  of  a  destroyed  will  is  quite  a  dif- 
ferent matter  from  proof  of  its  due  execution  before  two 
attesting  witnesses. 

The  provisions  of  the  destroyed  will  were  not  clearly  and< 
distinctly  proved  by  at  least  two  credible  witnesses,  and  for 
this  reason  the  finding  as  to  the  provisions  of  the  will  is  not 
supported  by  the  evidence. 

The  order  admitting  the  will  to  probate  is  reversed. 

Cooper,  P,  J.,  and  Kerrigan,  J.,  concurred. 


[Ciim.  No.  217.    First  AppeDate  District.— May  81,  1910.] 

THE  PEOPLE,  Respondent,  v.  JACKSON  HATCH,  Appel- 

lant 

CaufiNAL  Law — Qbounds  roa  SxTrmo  Asms  Indictmxnt — ^iBSBouLAa- 
ITIES  IN  IMPANXLMJCNT  OF  JuBT. — Under  sectioii  995  of  the  Penal 
Code,  enumerating  the  grounds  for  setting  aside  an  indictment,  no 
mere  irregularities  in  the  formation  and  impanelment  of  the  grand 
jury  other  than  such  as  are  grounds  of  challenge,  either  to  the  panel 
or  to  an  individual  juror,  are  grounds  for  setting  aside  the  indict- 
ment. ^ 

Id. — GsouNDs  OF  Challenob  Limited  to  Defendant  not  Hbu>  to  Ak- 
SWXB. — ^The  grounds  of  challenge  to  the  panel  of  the  grand  jury  or 
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to  an  indmdaal  grand  jnror  can  onlj  be  relied  upon  by  a  defendant 
who  has  not  been  held  to  answer  before  the  finding  of  the  indict^ 
ment. 

Id. — ^BiLL  OF  Exceptions  not  Showing  Bight  oy  Challenge. — Where 
the  bill  of  exceptions  upon  this  appeal  does  not  show  that  this  de- 
fendant was  not  held  to  answer  before  the  finding  of  the  indictment, 
in  the  absence  of  snch  showing  it  cannot  be  presumed  that  he  was 
not.  The  appellant  most  aiBrmativelj  show  error,  and  aa  his  right 
to  relj  upon  grounds  of  challenge  to  the  panel  or  to  an  individual 
juror  depended  upon  his  not  having  been  held  to  answer  before  the 
finding  of  the  indictment,  the  record  on  appeal  must  show  it. 

Id. — ^Recital  in  Motion  to  Set  Aside  Indictment  not  Eyidbncb. — A 
recital  in  the  motion  to  set  aside  the  indictment  that  the  defendant 
had  not  been  held  to  answer  before  the  finding  of  the  indictment  ia 
not  evidence  of  that  fact. 

Id. — AiTiDAViT  UPON  Appeal  No  Pabt  of  Becoed. — ^An  affidavit  of  the 
defendant  filed  in  this  court,  which  on  its  face  does  not  appear  to 
have  been  read  or  used  on  the  hearing  of  the  motion  to  set  aside 
the  indictment,  but  upon  a  motion  for  continuance  of  the  hearing 
thereon,  is  no  part  of  the  record  upon  appeaL 

Id. — ^Exclusion  of  Grand  Jubors — Opinions  Against  Detendamt — 
Advice  of  District  Attorney — ^Review  upon  Appeal. — It  is  ques- 
tionable whether  the  departure  of  three  grand  jurors  from  the  juxy- 
room  while  the  grand  jury  was  acting  upon  the  indictment  against 
the  defendant,  upon  the  advice  of  the  district  attorney,  on  the 
ground  that  they  had  expressed  unfavorable  opinions  against  the 
defendant,  falls  within  the  ground  of  motion  to  set  aside  the  in- 
dictment on  the  ground  that  it  was  "not  found,  indorsed  or  pre- 
sented," as  prescribed  in  subdivision  1  of  section  995  of  the  Penal 
Code.  But  in  passing  upon  the  action  of  the  trial  court  the  evi- 
dence must  be  viewed  in  the  light  most  favorable  to  the  action  of 
the  trial  court. 

lb. — Purpose  and  Effect  of  Action  of  District  Attorney. — The  ae- 
tion  of  the  district  attorney  was  for  the  purpose  of  preventing 
disqualified  jurors  from  acting  upon  the  indictment.  By  reducing 
the  number  of  the  giand  jurors,  it  reduced  the  chance  for  obtain- 
ing twelve  affirmative  votes  for  an  indictment;  and  the  defendant 
could  not  have  been  injured  thereby. 

Id. — Misconduct  of  District  Attorney — ^Advice  to  Grand  Jury  as 
to  Sufficiency  of  Evidence — ^Validity  of  Indictment  not  Af- 
fected.— The  aUeged  misconduct  of  the  district  attorney  in  advising 
the  grand  jury  that  the  evidence  was  sufficient  to  warrant  an  in- 
dictment, though  disapproved  of,  cannot  affect  the  validity  of  the 
grand  jury,  nor  constitute  a  ground  of  a  motion  to  set  aside  the 
indictment  found  thereby,  not  being  included  in  any  of  the  grounds 
specified  in  section  995  of  the  Penal  Cods^ 


-x>. 
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Id. — Competency  of  Evidence  Befobb  Grand  Juby  not  Reviewable. — 
While  the  law  contemplates  that  only  competent  evidence  be  re- 
ceived by  the  grand  jury,  yet  if  it  should  receive  incompetent  evi- 
dence and  should  find  an  indictment  thereon,  there  is  no  method 
of  reviewing  its  action  in  so  doing. 

Do. — Natubb  ov  iNDiOTicKNr— Aoousatobt  Papxb — ^iBBsaui^ARinxs  not 
Reviewed. — ^An  indictment  is  but  an  accusatory  paper,  and  it  was 
not  intended  that  on  a  motion  to  dismiss,  irregularities  before  the 
grand  jury  should  be  reviewed  except  at  expressly  provided  in  the 
statute. 

Id. — Indictment — ^Reoobd  of  Judicial  Body — ^E^inality  of  Action. — 
An  indictment  is  a  record  of  the  aetion  of  a  judicial  body,  and 
each  aetion  is  final  when  there  is  no  appeal  therefrom  and  no  other 
method  provided  for  reviewing  it. 

ID. — ^Pbopee  AcnoN  of  Trial  Gk)nRT— Refusal  of  Proof — Sufficiency 

AND    COMPSTENOT    OF    EVIDENCE    BSFOBX    GRAND    JURY. — The    trial 

court  committed  no  error  in  refusing  to  allow  the  defendant  to 
introduce  evidence  as  to  the  sufficiency  and  competency  of  the  evi- 
dence heard  by  the  grand  jury.  The  court  cannot  inquire  into  the 
sufficiency  of  proof,  or  the  mode  of  examining  witnesses  to  invali- 
date an  indictment. 

lb. — ^MonoN  TO  Strike  Indiotment  from  Files. — A  motion  to  strike  an 
indictment  from  the  files  is  in  substance  and  effect  a  motion  to  set 
aside  the  indictment,  and  was  properly  denied. 

Id. — ^Demurrer  to  Indictment — ^Participial  Form  of  Averment. — The 
use  of  the  participial  form  of  averment  in  alleging  facts  necessary 
to  the  statement  of  an  offense  is  not  to  be  commended,  but  it  is 
sufficient  in  the  face  of  a  general  demurrer  under  the  liberal  system 
of  pleading  allowed  in  this  state. 

lb. — ^Embezzlement — Two  Offenses  not  Alleged. — An  indictment  for 
embezzlement  does  not  charge  two  offenses  in  alleging  both  that 
the  defendant  secreted  the  money  with  the  fraudulent  intent  to 
appropriate  it  and  that  he  did  fraudulently  appropriate  it. 

Id. — CoNjUNCTiVB  Averments  Permissible. — ^Where,  as  in  section  506 
of  the  Penal  Code,  defining  embeazlement,  several  acts  are  pro- 
hibited and  made  punishable,  the  defendant  may  be  charged  con- 
junctively with  doing  two  or  more  of  the  prohibited  acts,  and  the 
indictment  will  not  be  open  to  attack  for  duplicity. 

Id. — Instruction  fob  Defendant  Pbopebly  Refused — Gobpus  Deucti 
— ^Reasonable  Doubt — ^Admissions. — An  instruction  requested  for 
the  defendant  which  required  that  the  corpus  delicti  must  be  proved 
beyond  a  reasonable  doubt,  before  extrajudicial  statements  or  ad- 
missions of  the  defendant  may  be  considered  at  all,  was  properly 
refused.  The  correct  rule  is  that  there  must  be  some  proof  of  the 
body  of  the  crime  before  extrajudicial  statements  or  admissions  of 
the  defendant  may  be  considered,  but  it  ia  not  required  that  such 


524  PxoPLB  V.  Hatch.  [13  CaL  App. 


proof  shall  go  to  the  extent  of  aitablishixig  the  crime  bejond  all 
reasonable  doubt. 

Id.— Misleading  Instruction — ^"Tbust  Bilations"— Civil  Dumcs.— 
Where  defendant  testified  that  he  borrowed  monej  from  the  prose- 
eating  witness,  who  denied  snch  loans,  and  testified  that  he  was  her 
agent  and  attorney  to  negotiate  loans  and  inyest  the  money  securely 
for  her  benefit,  and  it  appeared  that  he  was  in  fact  insolTent  when 
he  claimed  to  have  made  the  loans  for  himself  without  security, 
and  did  not  disclose  to  her  his  financial  condition,  an  instruction 
which,  after  stating  the  right  of  defendant  to  borrow  money  and 
the  nature  of  the  crime  charged  as  a  ''misappropriation  of  property 
received  by  him  la  a  trust  relatloii,"  became  prejudiciidly  mis- 
leading by  adding  words  applicable  to  mere  civil  duties:  "In  all 
matters  connected  with  trust  relations  aa  agent,  attorney  or  trustee 
is  bound  to  act  in  the  highest  good  faith  toward  his  principal, 
client  or  beneficiary,  and  cannot  obtain  any  advantage  therein  over 
the  latter  liy  the  slightest  misrepresentation,  concealment,  threat 
or  adverse  pressure  of  any  kind." 

Id. — CoNTfK>VBaTCD  Matter  Bivoex  Jitrt— Eicbbezlbmbnt  of  Monst 
OF  PaosxouTBiz— Natural  Supposition  of  Jury. — The  only  con- 
troverted matter  before  the  jury  was  as  to  whether  or  not  defend- 
ant embezsled  the  money  of  the  prosecutrix.  They  would  naturally 
suppose  that  the  instruction  as  to  "trust  relations"  was  intended 
to  guide  them  in  determining  that  question,  and  that  it  was  in- 
tended to  inform  them  that  if  he  obtained  a  loan  from  her  by  the 
slightest  concealment,  he  was  guilty  of  embezzlement  in  so  doing. 

Id. — Ck)BBEGT  Statxmxnt  of  Law  as  to  Civil  Bblations — Ebronxous 
Buu  for  Quidangb  or  Jury  as  to  Embxzzlsicent. — ^While  the 
latter  part  of  the  instruction  was  a  correct  statement  of  the  law 
governing  the  relations  of  an  agent  or  attorney  and  his  principal 
concerning  their  respective  duties  and  rights  in  their  civil  rela- 
tions, it  was  misleading  and  incorrect  as  a  rule  for  the  guidance 
of  a  jury  in  determining  whether  or  not  the  agent  was  guilty  of 
embezzlement;  and  under  the  condition  of  the  evidence,  and  in  the 
connection  in  which  the  latter  part  of  the  instruction  was  given, 
it  was  erroneous  and  prejudicial  to  the  rights  of  the  defendant. 

Id. — ^EviDKNOX  OF  Distinct  Embezzlxmxntb. — ^Where  the  evidence  for 
the  prosecution  shows  that  if  defendant  is  guilty  at  all,  he  is  guilty 
of  several  distinct  embezzlements,  and  that  the  appropriations  of 
moneys  to  his  own  use  were  not  made  at  one  time,  but  at  different 
times  and  in  different  amounts,  under  such  circumstances,  each 
appropriation  is  a  distinct  offense. 

Id, — Duty  or  Distsiot  Attorney  to  Elect. — ^Where  several  substantive 
offenses  have  been  proved,  either  one  of  which  would  support  a 
verdict  of  guilty  under  the  indictment  charging  one  offense,  the 
district  attorney  should  elect  as  to  which  offense  he  will  rely  upon 
for  a  conyiction. 
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Id.— Proof  or  Receipt  of  Separate  Moneys  not  Bequibino  Election. 
Proof  of  the  mere  receipt  hj  the  defendant  of  separate  items  of 
money  does  not  put  the  district  attorney  to  an  election  of  the 
first  item  proved.  It  is  not  the  receipt  of  the  money,  but  the 
fraudulent  appropriation  of  it,  which  constitutes  the  offense;  and 
it  will  be  possible  for  defendant  to  receive  many  items  before  em- 
bezzling any  money.  It  may  happen  that  an  aggregate  sum  of 
money  received  at  different  times  may  be  appropriated  by  one  act. 

Id. — Pbejuoicial  Coubsb  of  Distbict  Attobney— Ebboneous  Instbuc- 
tion. — ^When,  under  the  evidence,  several  distinct  appropriations 
were  shown,  it  was  prejudicially  erroneous  for  the  district  attorney, 
instead  of  electing  to  rely  upon  one  of  them,  to  secure  an  instruc- 
tion that  if  the  jury  "should  find  that  defendant  was  the  agent, 
attorney  or  trustee"  of  the  prosecutrix,  ''and  aa  suoh  agent,  attor- 
ney or  trustee  he  received  her  money  as  charged  in  the  indictment, 
and  within  three  years"  prior  to  the  indictment  "fraudulently 
appropriated  it  to  an  amount  above  fifty  dollars,  not  in  the  due 
and  lawful  execution  of  his  trust,  but  to  his  own  use  and  benefit, 
you  must  find  the  defendant  guilty  aa  charged  in  the  indictment." 

Cd. — ^PowsB  OF  JuBOBs  Undeb  Instouction. — Under  such  instruction,  in 
view  of  the  evidence,  the  several  jurors  could  range  over  the  evi- 
dence at  will,  and  pick  out  any  of  a  dozen  or  more  offenses  proved, 
and  found  his  verdict  thereon;  and  no  eourt  could  say  from  the 
record  of  which  offense  proved  under  the  indictment  the  jurj  found 
the  defendant  guilty.  No  instruction  should  be  given  which  will 
permit  the  jurors  to  find  upon  more  than  one  offense. 

Id. — Pboof  not  Limited  to  Offense  Pbopsbly  Elected. — ^Where  the 
district  attorney  has  properly  elected  to  rely  upon  one  offense,  the 
proof  is  not  limited  to  such  offense  only.  In  embezzlement  cases, 
other  embezzlements  may  be  proved  for  the  purpose  of  proving 
intent,  system,  knowledge  or  the  like,  and  it  is  often  proper  to 
prove  offenses  other  than  the  tubstantive  one  upon  which  the 
indictment  is  predicated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  J,  B. 
Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  H.  Linforth,  E.  M.  Rosenthal,  Owen  D.  Richardson, 
and  Frank  Freeman,  for  Appellant. 

n.  S.  Webb,  Attorney  General,  J.  Charles  Jones,  and 
Arthur  M.  Fee,  District  Attomeyi  for  Appellant. 
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HALL,  J. — The  defendant  was  charged  by  indictment  un- 
der section  506  of  the  Penal  Code  with  having  embezzled  on 
the  seventeenth  day  of  February,  1908,  the  sum  of  $37,075.42 
of  the  money  of  Sarah  E.  Sage,  intrusted  to  him  and  in  his 
control  and  custody  as  the  agent,  attorney  and  trustee  of  said 
Sarah  E.  Sage.  He  was  found  guilty  as  charged,  and  made 
a  motion  for  a  new  trial,  which  was  denied,  and  judgment  pro- 
nounced. From  the  judgment  and  order  denying  his  motion 
for  a  new  trial  he  in  due  time  appealed  to  this  court. 

Defendant  at  the  proper  time  made  a  motion  to  set  aside 
the  indictment  on  various  grounds  specified  in  the  motion. 
The  motion  was  denied,  and  the  proceedings  thereon  are  set 
forth  in  the  biU  of  exceptions. 

The  grounds  upon  which  an  indictment  may  be  set  aside  are 
set  forth  in  section  995  of  the  Penal  Code,  which  is  as  follows : 

''The  indictment  or  information  must  be  set  aside  by  the 
court  in  which  the  defendant  is  arraigned,  upon  his  motion,  in 
either  of  the  following  cases.    If  it  be  an  indictment : 

''1.  Where  it  is  not  found,  indorsed  and  presented  as  pre- 
scribed in  this  code. 

"2.  When  the  names  of  the  witnesses,  examined  before  the 
grand  jury,  or  whose  depositions  may  have  been  read  before 
them,  are  not  inserted  at  the  foot  of  the  indictment,  or  in- 
dorsed thereon. 

''3.  Wihen  a  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury,  and  when  the  charge  embraced  in 
the  indictment  is  under  consideration,  except  as  provided  in 
section  nine  hundred  and  twenty-five. 

''4.  When  the  defendant  had  not  been  held  to  answer  be- 
fore the  finding  of  the  indictment,  on  any  ground  which  would 
have  been  good  ground  for  challenge,  either  to  the  panel  or 
to  any  individual  grand  juror.'* 

It  is  well  settled  in  this  state  that  under  this  section  no 
mere  irregularities  in  the  formation  and  impanelment  of  the 
grand  jury,  other  than  such  as  are  grounds  of  challenge,  either 
to  the  panel  or  to  an  individual  juror,  are  grounds  for  set- 
ting aside  the  indictment.  (People  v.  Southwell,  46  Cal. 
142;  People  v.  Welch,  49  CaL  174;  People  v.  Colby,  54  Cal. 
37 ;  People  v.  Hunter,  54  Cal.  65 ;  People  v.  Schmidt,  64  Cal. 
260,  [30  Pac.  814] ;  People  v.  Ooldenson,  76  Cal.  328,  [19  Pac. 
161] ;  Bmmr  v.  Superior  Court,  92  CaL  267,  [28  Pao.  341].) 
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Most  of  the  ^ronnds  relied  upon  by  appellant  are  clearly  of 
this  character. 

Others  are  grounds  of  challenge,  and  can  only  be  relied 
upon  by  a  defendant  who  has  not  been  held  to  answer  before 
the  finding  of  the  indictment  (Penal  Code,  sec.  995,  subd.  4) . 
The  bill  of  exceptions  does  not  show  that  this  defendant  was 
not  held  to  answer  before  the  finding  of  the  indictment.  In 
the  absence  of  such  showing  we  cannot  presume  that  he  was 
not.  The  appellant  must  a£Srmatiyely  show  error,  and  as  his 
right  to  rely  upon  grounds  that  would  have  been  grounds  of 
challenge  either  to  the  panel  or  to  an  individual  juror  de- 
pended upon  his  not  having  been  held  to  answer  before  the 
finding  of  the  indictment,  the  record  on  appeal  must  show  it. 
{People  V.  Holmes,  118  Cal.  444,  [50  Pac.  675] ;  People  v. 
Douglasy  100  Cal.  1,  [34  Pac.  490] ;  People  v.  McAuslan,  43 
Cal.  55;  People  v.  Bussell,  156  Cal.  450,  [105  Pac.  416].) 

True,  as  one  of  the  grounds  of  defendant's  motion,  it  is 
stated, '  *  That  this  defendant  had  not  been  held  to  answer  be- 
fore the  finding  of  said  indictment,"  but  such  recital  in  the 
motion  is  not  evidence  of  the  fact.  Appellant  in  this  connec- 
tion has  called  our  attention  to  a  copy  of  an  affidavit  of  de- 
fendant filed  in  this  court.  But  this  is  no  part  of  the  record 
on  appeal,  and  on  its  face  does  not  appear  to  have  been  read 
or  used  on  the  hearing  of  the  motion  to  set  aside  the  indict- 
ment, but  upon  a  motion  for  a  continuance  of  the  hearing 
thereon. 

So  far  as  defendant  now  relies  upon  grounds  that  are  cause 
for  challenge,  either  to  the  panel  or  to  an  individual  juror, 
the  record  does  not  show  that  he  was  in  a  position  to  raise 
such  objections  upon  his  motion  to  dismiss  the  indictment. 

It  is  urged  that  the  indictment  was  invalid  and  the  motion 
to  dismiss  should  have  been  granted  because,  as  it  is  claimed, 
the  district  attorney  excluded  three  grand  jurors  from  par- 
ticipation in  the  proceedings  resulting  in  the  finding  of  the 
indictment.  Presumably  this  is  urged  as  showing  that  the  in- 
dictment was  ''not  found,  indorsed  and  presented  as  pre- 
scribed in''  the  Penal  Code  (Penal  Code,  sec.  995,  subd.  1). 
Whether  or  not  the  facts  claimed  to  exist  are  grounds  for  a 
dismissal  of  the  indictment  is  at  least  questionable.  But  in 
passing  upon  the  action  of  the  trial  court  we  must  view  the 
evidence  in  the  light  most  favorable  to  supporting  the  action 
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of  the  trial  court.  The  district  attorney's  evidence  upon  this 
point  is  to  the  effect  that  after  ascertaining  from  questioning 
the  grand  jurors  that  three  of  them  may  have  entertained 
opinions  upon  the  case  to  be  submitted,  and  that  such  opin- 
ions were  probably  unfavorable  to  the  defendant,  he  suggested 
that  it  would  be  better  that  such  jurors  retire  and  take  no  part 
in  the  investigation  of  the  charges  against  Mr.  Hatch.  The 
three  doubtful  jurors  accordingly  took  no  part  in  the  proceed- 
ings resulting  in  the  indictment.  The  action  of  the  district 
attorney  was  for  the  purpose  of  preventing  disqualified  jurors 
from  acting  upon  the  indictment  By  reducing  the  number 
of  jurors  it  reduced  the  chance  for  obtaining  twelve  affirm- 
ative votes  for  an  indictment,  and  the  defendant  could  not 
have  been  injured  thereby.  We  have  been  cited  to  no  case 
which  holds  that  such  action  invalidates  an  indictment. 

It  is  also  urged  that  the  indictment  should  have  been  set 
aside  because,  as  it  is  claimed,  the  district  attorney  advised  the 
grand  jury  that  the  evidence  was  sufficient  to  warrant  an  in- 
dictment. Unlike  the  preceding  point,  it  cannot  be  claimed 
that  this  conduct  affected  the  validity  of  the  grand  jury  itself. 
It  is  presented  simply  as  misconduct  on  the  part  of  the  district 
attorney.  The  authorities  seem  to  be  agreed  that  a  district 
attorney  should  refrain  from  expressing  an  opinion  to  the 
grand  jury  as  to  the  effect  of  evidence  or  the  sufficiency 
thereof.  But  the  only  grounds  for  which  an  indictment  found 
and  returned  by  a  valid  grand  jury  may  be  set  aside  are  those 
specified  in  section  995  of  the  PensJ  Code,  and  we  do  not  think 
that  this  comes  within  any  of  the  provisions  of  said  section. 
The  law  contemplates  that  only  competent  evidence  be  re- 
ceived by  the  grand  jury,  yet  if  it  should  receive  incompetent 
evidence  and  found  an  indictment  thereon,  there  is  no  method 
of  reviewing  its  action  in  so  doing.  An  indictment  is  but  an 
accusatory  paper,  and  it  was  never  intended  that  on  a  motion 
to  dismiss,  irregularities  in  the  proceedings  before  the  grand 
jury  should  be  reviewed,  except  as  expressly  provided  in  the 
statute.  ''An  indictment  is  a  record  of  the  action  of  a  judi- 
cial body,  and  such  action  is  final  when  there  is  no  appeal 
therefrom  and  no  other  method  provided  for  reviewing  it.*' 
(In  re  Kennedy,  144  Cal.  634,  [103  Am.  St.  Bep.  117,  78  Pac. 
841.), 
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The  court  refused  to  allow  the  defendant  to  introduce  evi- 
dence as  to  the  sufficiency  and  competency  of  the  evidence 
heard  by  the  grand  jury.  In  this  the  court  conunitted  no 
error.  **The  court  cannot  inquire  into  the  sufficiency  of 
proof,  or  the  mode  of  examining  witnesses,  to  invalidate  an 
indictment."  (In  re  Kennedy,  144  Cal.  634,  [103  Am.  St. 
Rep.  117,  78Pac.  34].) 

We  have  examined  all  the  contentions  of  appellant  as  to  the 
action  of  the  court  in  den3ring  his  motion  to  set  aside  the  in- 
dictment, and  are  unable  to  say  that  the  court  committed  any 
error  in  its  ruling. 

Neither  did  the  court  err  in  d«n3ring  appellant's  motion  to 
strike  the  indictment  from  the  files.  This  motion  was  in  sub- 
stance and  effect  a  motion  to  set  aside  the  indictment,  and  was 
properly  denied. 

It  is  urged  by  the  appellant  that  the  court  erred  in  overrul- 
ing his  demurrer  to  the  indictment,  which  is  drawn  under  sec- 
tion 506  of  the  Penal  Code  defining  embezzlement  by  an  agent, 
attorney  and  trustee.  The  fact  that  the  defendant  was  the 
agent,  attorney  and  trustee  of  Mrs.  Sage,  and  that  he  had  pos- 
session and  was  intrusted  with  her  money  as  such  agent,  at- 
torney and  trustee,  is  not  alleged  in  direct  and  positive  terms, 
but  only  in  participial  form.  Thus  it  is  alleged  that  the  de- 
fendant ''being  then  and  there  the  agent,  attorney  and  trus- 
tee of  one  Sarah  E.  Sage,  and  being  then  and  there  intrusted 
with  and  having  in  his  control  and  custody  ...  as  such  at- 
torney, agent  and  trustee  &c.,  &c."  This  defect  is  not  spe- 
cifically pointed  out  in  the  demurrer,  and  under  the  rule  laid 
down  in  People  v.  Bradbury,  155  Cal.  808,  [103  Pac.  215], 
can  only  be  considered  under  the  general  demurrer  that  the 
indictment  does  not  state  facts  sufficient  to  constitute  a  public 
offense. 

That  the  use  of  the  participial  form  in  alleging  facts  neces- 
sary to  the  statement  of  an  offense  is  not  to  be  commended  we 
do  not  doubt,  but  it  is  sufficient  in  the  face  of  a  general  de- 
murrer under  the  liberal  system  of  pleading  allowed  in  this 
state.  In  People  v.  Ennis,  137  Cal.  263,  [70  Pac.  84],  the  de- 
fendant was  charged  with  perjury,  and  the  fact  that  he  had 
been  sworn  was  only  alleged  in  the  participial  form,  thus : 
''Having  taken  an  oath  then  and  there  before  &c.,  &c.''  It 
was  held  sufficient.    The  court  said:  "The  participial  form 
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of  the  avermeDt  is  not  the  best  method  of  stating  a  fact ;  bat 
it  is  sufficient  under  our  liberal  system  of  pleading." 

In  People  v.  Hamilton  (Cal.),  32  Pac.  526,  defendant  was 
charged  with  embezzling  money  that  he  had  received  as  county 
clerk.  The  method  of  charging  the  official  character  of  the 
defendant  and  his  possession  of  the  money  was  substantially 
the  same  as  in  the  case  at  bar.  The  trial  court  ordered  an 
arrest  of  judgment,  and  this  order  was  reversed  by  the  su- 
preme court  of  this  state.  The  court  expressly  held  that  the 
use  of  the  past  participle  in  alleging  the  official  character  of 
the  defendant  and  his  receipt  and  possession  of  the  money 
did  not  render  the  indictment  defective.  The  indictment  in 
People  V.  Page,  116  Cal.  386,  [48  Pac.  326],  was  drawn  under 
the  same  section  and  in  the  same  form  as  is  the  indictment  in 
the  case  at  bar,  and  it  was  held  sufficient  as  against  demurrer. 
(See,  also,  to  similar  effect,  People  v.  Piggoii.  126  CaL  511, 
[59  Pac.  31] ;  People  v.  Carpenter,  136  Cal.  392,  [68  Pac. 
1027].) 

Neither  does  the  indictment  charge  two  offenses  in  alleging 
both  that  the  defendant  secreted  the  money  with  the  fraud- 
ulent intent  to  appropriate  it  and  that  he  did  fraudulently  ap- 
propriate it.  Where,  as  in  section  506,  Penal  Code,  several 
acts  are  prohibited  and  made  punishable,  the  defendant  may 
be  charged  conjunctively  with  doing  two  or  more  of  the  pro- 
hibited acts,  and  the  indictment  will  not  be  open  to  attack  for 
duplicity.  {People  v,  Thompson,  111  Cal.  242,  [43  Pac 
748].) 

The  demurrer  was  properly  overruled. 

Many  exceptions  were  taken  during  the  course  of  the  trial 
to  rulings  of  the  court,  but  we  do  not  deem  it  necessary  to 
notice  any  considerable  number  of  them. 

As  the  cause  must  be  remanded  for  a  new  trial  for  errors 
committed  by  which  defendant  was  prevented  from  having 
that  fair  trial  to  which  under  the  law  he  was  entitled,  we  shall 
only  notice  such  errors  and  such  other  matters  as  we  deem 
important  for  the  guidance  of  the  court  upon  the  retrial. 

The  defendant  was  the  agent  and  attorney  of  Sarah  E.  Sage 
for  a  period  extending  from  the  latter  part  of  1900  to  about 
the  close  of  1907.  During  this  time  he  attended  to  her  busi- 
ness affairs,  and  received  large  sums  of  money  for  her  as  her 
agent  and  attorney,  so  that  when  a  demand  was  finally  made 
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upon  him  for  a  settlement  and  the  payment  of  the  amount  of 
money  in  his  hands  belonging  to  Mrs.  Sage,  according  to  the 
theory  of  the  prosecution  he  should  have  had  in  his  hands 
money  belonging  to  her  to  the  amount  of  upward  of  $31,000. 
During  the  period  covered  by  his  employment  defendant  had 
from  time  to  time  rendered  to  Mrs.  Sage  written  statements, 
showing  the  receipt  and  disbursement  of  moneys  for  her  and 
balances  on  hand.  When  demand  was  made  upon  him  for  a 
final  accounting  and  settlement,  he  furnished  a  statement  of 
the  condition  of  his  account  with  Mrs.  Sage,  and,  as  witnesses 
for  the  prosecution  testified,  made  certain  oral  statements,  or 
admissions  concerning  the  money  that  should  have  been  in  his 
hands. 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows:  *'In  determining  whether  or  not  a  crime  has  been 
committed  in  this  case,  apart  from  who  committed  it,  you  must 
not  consider  any  admission  or  statement  of  the  defendant ;  you 
must  carefully  exclude  from  your  minds  any  and  every  state- 
ment made  or  alleged  to  be  made  by  the  defendant,  when  you 
come  to  consider  whether  a  crime  has  been  committed ;  and  on 
that  question  you  must  look  exclusively  to  the  other  evidence 
in  the  case.  If  the  other  evidence  in  the  case  does  not  show 
the  commission  of  the  crime  charged  beyond  a  reasonable 
doubt,  then  the  defendant  must  be  acquitted,  notwithstanding 
his  statements  or  admissions,  if  any.  In  other  words,  the  law 
prohibits  a  conviction  of  crime  solely  upon  the  statements  or 
admissions  of  the  defendant."  The  court  refused  to  give  this 
instruction,  and  was  justified  in  so  doing.  The  vice  of  the  in- 
struction is  that  it  requires  that  the  corpus  delicti  be  proved 
beyond  amy  reasonable  doubt  before  extrajudicial  statements 
or  admissions  of  defendant  may  be  considered  at  all.  This  is 
not  the  law.  The  correct  rule  is  laid  down  in  People  v.  Jones, 
123  Cal.  65,  [55  Pac.  698].  While  it  is  true  that  there  must 
be  some  proof  of  the  body  of  the  crime  before  extrajudicial 
statements  or  admissions  of  the  defendant  may  be  considered, 
it  is  not  required  that  such  proof  shall  go  to  the  extent  of 
establishing  the  crime  beyond  aU  reasonable  doubt. 

The  evidence  of  the  people  tended  to  prove  that  the  defend- 
ant had  used  for  his  own  purposes  from  time  to  time  money 
that  had  come  into  his  hands  as  the  agent  and  attorney  of 
Mrs.  Sage  in  the  aggregate  of  between  $30,000  and  $32,000. 
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Defendant  claimed,  and  so  testified,  that  of  this  amount  he 
had  borrowed  from  Mrs.  Sage  at  different  times  soma  of 
money  aggregating  about  $30,000,  and  was,  and  always  had 
been,  able  and  ready  to  pay  to  her  the  balance.  Mrs.  Sage 
testified  that  she  had  never  authorized  or  knew  of  any  of  the 
so-called  ''loans"  to  defendant  The  evidence  alao  tended  to 
show  substantially  without  dispute  that  at  the  times  that  de- 
fendant claimed  to  have  borrowed  such  sums  of  money  from 
Mrs.  Sage  he  was  her  agent  and  attorney,  and  was  in  a  very 
bad  way  financially;  that  he  was  in  fact  insolvent;  but  made 
no  disclosure  to  her  of  his  condition,  and  took  or  made  the 
loans  to  himself  without  giving  any  security  to  Mrs.  Sage 
therefor.  £Iuch  prominence  had  been  given  in  the  cross-ex- 
amination of  defendant  as  to  his  want  of  good  faith  in  his 
dealings  with  Mrs.  Sage  in  negotiating  the  alleged  loans  from 
her.  In  this  connection,  although  the  court  charged  the  jury 
that  defendant  had  a  legal  right  to  borrow  money  from  Mrs. 
Sage,  it  further  charged  the  jury  as  follows:  "You  will  ob- 
serve that  the  essential  element  of  the  offense  of  embezzlement 
of  which  the  defendant  is  charged  is  the  fraudulent  conver- 
sion or  misappropriation  by  the  defendant  of  property  received 
by  him  in  a  trust  capacity.  In  all  matters  connected  with 
trust  relations  an  agent,  attorney  or  trustee  is  bound  to  act 
in  the  highest  good  faith  toward  his  principal,  client  or  bene- 
ficiary, and  cannot  obtain  any  advantage  therein  over  the 
latter  by  the  slightest  misrepresentation,  concealment,  threat 
or  adverse  pressure  of  any  kind.'* 

Under  this  instruction  the  jury  would  probably  under- 
stand that  though  the  money  had  been  loaned  by  Mrs.  Sage 
to  defendant,  yet  if  such  loan  or  loans  were  obtained  without 
a  full  disclosure  of  his  condition  by  him  to  her,  he  would  be 
guilty  of  embezzlement  of  the  money  thus  loaned.  If  there 
could  be  any  doubt  about  this  construction  being  placed  upon 
this  instruction  by  the  jury,  such  doubt  is  removed  by  the 
fact  that  after  deliberating  upon  their  verdict  the  jury 
returned  into  court  and  asked  for  the  reading  of  this  instruc- 
tion. It  and  others  were  read,  and  they  subsequently 
returned  the  verdict  of  guilty  as  charged. 

The  only  controverted  matter  before  them  was  as  to  whether 
or  not  defendant  had  embezzled  the  money  of  Mrs.  Sage. 
They  naturally  would  suppose  that  this  instruction  was  in- 
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tended  to  guide  them  in  determining  that  issne,  and  that  it 
was  intended  to  inform  them  that  if  he  obtained  the  loan  of 
her  money  from  her  by  the  slightest  concealment,  he  was 
guilty  of  embezzlement  in  so  doing.  While  the  latter  part 
of  the  instruction  was  a  correct  statement  of  the  law  govern- 
ing the  relations  of  an  agent,  or  attorney,  and  his  principal 
concerning  their  respective  duties  and  rights  in  their  civil 
relations,  it  was  misleading  and  incorrect  as  a  rule  for  the 
guidance  of  a  jury  in  determining  whether  or  not  the  agent 
was  guilty  of  embezzlement.  Under  the  condition  of  the  evi- 
dence as  above  indicated,  and  in  the  connection  in  which  the 
latter  part  of  the  instruction  was  given,  it  was  erroneous,  and 
we  think  clearly  prejudicial  to  the  rights  of  the  defendant. 

We  now  come  to  a  matter  that  must  be  discussed  in  several 
aspects.  As  we  have  already  stated,  the  defendant  was 
charged  with  the  embezzlement  of  $37,075.42.  The  evidence 
given  by  the  people  proved  that  he  should  have  had  on  hand 
when  a  final  settlement  was  demanded  of  him  about  $32,000 
in  money  belonging  to  Mrs.  Sage.  This  amount  includes  the 
moneys  that  he  claimed  had  been  loaned  to  him,  and  which 
Mrs.  Sage  testified  she  had  never  loaned  or  consented  should 
be  loaned  to  defendant  or  knew  that  he  had  loaned  to  himself. 
When  the  prosecution  had  closed  its  case  in  chief  it  was  quite 
clear  that  if  defendant  was  guilty  at  all,  he  was  guilty  of 
several  distinct  embezzlements.  The  statements  that  he 
rendered  to  Mrs.  Sage  from  time  to  time  indicated  that  he 
had  from  time  to  time  loaned  the  money  of  Mrs.  Sage,  claimed 
to  have  been  embezzled,  in  various  amounts.  Upon  these 
statements  the  so-called  loans  were  indicated  by  numbers  only, 
although  bona  fide  loans  to  other  people  were  indicated  by 
the  name  of  the  borrower.  Mrs.  Sage  testified  that  she  did 
not  authorize  these  loans  to  defendant,  and  had  never  con- 
sented that  he  should  loan  such  moneys  to  himself.  There  is 
abundant  evidence  in  the  writings  to  support  her  testimony. 
No  reasonable  person  can  read  the  record  in  this  case  without 
being  convinced  that  if  defendant  is  guilty  at  all,  he  is 
guilty  of  several  distinct  embezzlements.  The  money  appro- 
priated by  him  was  not  appropriated  at  one  time  but  at 
different  times  and  in  different  amounts.  It  is  perfectly 
dear  from  the  record  that  when  the  demand  was  made  upon 
defendant  for  a  final  settlement  he  did  not  have  on  hand 
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$30,000,  or  any  considerable  portion  thereof,  but  had  used 
upward  of  $30,000  of  Mrs.  Sage's  money  for  his  own  pur- 
poses, but  the  appropriations  had  been  made  at  various  times 
and  in  various  amounts.  Under  such  circumstances  each 
appropriation  is  a  distinct  offense.  (Edelhoff  v.  Sinief  5  Wyo. 
19,  36  Pac.  627].)  Under  such  circumstances  a  demand  for 
payment  of  a  general  balance  does  not  consolidate  into  one 
offense  the  several  embezzlements  previously  committed. 

Where  several  substantive  offenses  have  been  proved,  either 
one  of  which  would  support  a  verdict  of  guilty  under  the 
indictment  charging  one  offense,  the  district  attorney  should 
elect  as  to  which  offense  he  will  rely  upon  for  a  conviction, 
{People  V.  Castro,  133  Cal.  11,  [65  Pac.  13] ;  People  v.  WiU- 
iams,  133  Cal.  165,  [65  Pac.  823] ;  Edelhoff  v.  State,  5  Wyo. 
19,  [36  Pac.  627] ;  Goodhue  v.  People,  94  111.  37;  West  v. 
People,  137  111.  189,  [27  N.  B.  34,  34  N.  B.  254] ;  State  v. 
Crimmins,  31  Kan.  376,  [2  Pac.  574] ;  Mayo  v.  State,  30  Ala. 
32 ;  StockweU  v.  State,  27  Ohio,  563 ;  Bainlridge  v.  State,  30 
Ohio  St.  264.) 

In  the  case  at  bar  a  statement  furnished  by  defendant  to 
Mrs.  Sage  was  introduced  in  evidence  early  in  the  trial.  This 
statement  showed  the  receipt  of  various  sums  of  money  dur- 
ing the  period  covered  by  the  statement.  Defendant  asked 
the  court  to  direct  the  district  attorney  to  indicate  which  item 
he  relied  upon  as  supporting  the  charge  set  forth  in  the  in- 
dictment. To  this  the  district  attorney  replied  in  effect  that 
he  would  connect  all  with  the  charge  made  in  the  indictment, 
and  the  request  of  the  defendant  was  denied.  In  this  the 
court  committed  no  error.  At  this  stage  of  the  trial  no 
offense  at  all  had  been  proved,  and  it  did  not  appear  that 
more  than  one  offense  would  be  proved.  Although  the  evi- 
dence at  this  point  showed  the  receipt  of  several  items  or 
different  sums  of  money,  the  embezzlement  does  not  consist 
in  the  receipt  of  the  money  but  in  its  fraudulent  appropria- 
tion. Before  a  fraudulent  appropriation  can  be  supported, 
it  must  of  course  be  shown  that  money  has  been  received.  It 
may  happen  that  an  aggregate  amount  may  finally  be  appro- 
priated by  one  act  which  was  received  in  many  items  and  at 
different  times. 

The  defendant  at  several  stages  renewed  his  motion,  and 
at  different  times  objected  to  the  admission  of  evidence  ujxm 
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the  theoTy  that  the  proof  of  the  first  item  of  receipts  was  in 
law  an  election  to  predicate  the  charge  upon  that  item.  Ap- 
pellant is  mistaken  in  this.  The  mere  receipt  of  any  item 
of  money  was  not  an  embezzlement  of  such  item,  and  when 
the  motion  for  an  election  was  renewed,  it  is  not  at  all  elear 
that  any  embezzlement  had  been  proved.  No  such  motion 
was  made  at  the  dose  of  the  people's  case  or  afterward. 
Nevertheless  the  course  pursued  by  the  district  attorney  has 
resulted  in  an  error  prejudicial  to  the  defendant  in  a  vital 
right.  The  court  instructed  the  jury  that  "if  you  should 
find  that  the  defendant  was  the  agent,  attorney  or  trustee 
of  Sarah  E.  Sage,  and  as  such  agent,  attorney  or  trustee  he 
received  her  money  as  charged  in  the  indictment,  and  within 
three  years  prior  to  March  23,  1908,  fraudulently  appro- 
priated it  to  an  amount  above  fifty  dollars  not  in  the  due  and 
lawful  execution  of  his  trust,  but  to  his  own  use  and  benefit, 
you  must  find  the  defendant  guilty  as  charged  in  the  indict- 
ment.*' 

If  there  had  been  but  one  offense  of  embezzlement  proven 
by  the  evidence,  this  charge  would  have  been  correct;  or  if 
the  court  had  limited  the  jury  in  clear  and  explicit  language 
to  the  consideration  of  but  one  of  the  offenses  proven.  But 
in  the  case  at  bar,  under  the  one  charge  set  forth  in  the 
indictment  several  distinct  and  separate  fraudulent  appro- 
priations had  been  proven,  and  no  election  had  been  made 
as  to  which  was  the  substantive  offense  upon  which  the  in- 
dictment was  predicated.  Under  this  instruction,  in  the 
condition  of  the  evidence  in  the  record,  the  jury  could  bring 
in  a  verdict  of  guilty  as  charged  although  each  juror  founded 
his  verdict  upon  a  different  offense  from  that  considered 
proven  by  every  other  juror  in  the  box.  Under  this  instruc- 
tion, the  severid  jurors  could  range  over  the  evidence  at  will, 
and  pick  out  any  one  of  the  dozen  or  more  offenses  proven, 
and  found  his  verdict  thereon.  No  court  can  say  from  this 
record  of  which  offense  proven  under  this  indictment  the 
jury  found  the  defendant  guilty. 

In  the  case  of  Edelhoff  v.  State,  5  Wyo.  19,  [36  Pac.  627], 
the  defendant  was  charged  with  the  embezzlement  of  $208, 
which  was  the  aggregate  of  eighteen  months'  rentals  collected 
by  him  for  his  employers.  The  evidence  showed  that  each 
month's  rental  had  been  converted  as  collected.    The  case  was 
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reversed,  the  court  sajiDg^  ''No  man  should  be  tried  or  con- 
victed of  several  offenses  when  he  is  charged  with  but  one.'' 

But  we  need  not  go  out  of  our  own  state  for  authority  that 
such  an  instruction  as  we  are  now  considering  under  the  facts 
of  the  case  is  prejudicially  erroneous.  In  People  v.  Williams^ 
133  Cal.  165,  [65  Pac.  323],  the  evidence  showed  that  defend- 
ant had  been  guilty  of  several  offenses,  to  wit,  several  rapes 
upon  the  same  person,  and  the  court  gave  an  instruction  to 
the  effect  that  if  the  jury  found  that  defendant  had  had 
sexual  intercourse  with  the  prosecutrix  at  any  time  within 
three  years  before  the  finding  of  the  indictment,  she  being 
under  sixteen  years  of  age,  etc.,  they  must  find  him  guilty. 
It  does  not  appear  that  in  the  Williams  ease  any  attempt 
had  been  made  to  secure  an  election  by  the  prosecution,  or 
that  any  objection  had  been  made  to  the  evidence  proving 
the  several  offenses;  yet  the  court  held  such  an  instruction 
erroneous.  The  court  said:  ''A  verdict  of  guilty  could  have 
been  rendered  under  such  an  instruction,  although  no  two 
jurors  were  convinced  beyond  a  reasonable  doubt,  or  at  all, 
of  the  truth  of  the  charge  as  to  any  one  of  these  separate 
offenses.  .  .  .  Such  a  trial,  upon  a  charge  so  indefinite  as  to 
circumstance  of  time  or  place,  or  any  particular,  except  by 
the  general  designation,  would  be  a  judicial  farce,  if  it  were 
not  something  a  great  deal  worse."  The  court  concluded  by 
saying  that  when  a  charge  may  be  supported  by  proof  of  one 
of  several  distinct  offenses,  the  district  attorney  should  indi- 
cate at  the  commencement  of  the  trial  what  particular  offense 
he  intends  to  prove  in  support  of  the  indictment.  Such 
should  be  the  rule  in  the  case  at  bar,  and  no  instruction 
should  be  given  which  will  permit  the  jurors  to  found  their 
verdict  upon  more  than  one  offense. 

In  what  we  have  said  concerning  the  several  offenses  proven 
in  this  case  we  do  not  wish  to  be  understood  as  indicating 
that  only  one  offense  can  be  proven  by  the  district  attorney. 
In  embezzlement  cases,  as  in  some  others,  the  proof  is  not 
always  confined  to  proof  of  one  offense.  For  the  purpose  of 
proving  intent,  system,  or  knowledge  and  the  like,  it  is  often 
proper  to  prove  offenses  other  than  the  substantive  offense 
upon  which  the  indictment  is  predicated.  (People  v.  Orayj  66 
Cal.  271,  5  Pac.  240  ^  Edelhoff  v.  State,  5  Wyo.  19,  [36  Pae. 
627]  .i 
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As  the  cause  must  be  remanded  for  a  new  trial  for  the 
errors  above  discussed,  we  do  not  deem  it  necessary  to  pass 
upon  the  other  points  raised  by  appellant. 

The  judgment  and  order  are  reversedy  and  the  cause  re- 
manded for  a  new  triaL 

Cooper,  P.  J.y  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  the  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  28,  1910. 
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KATE  V.  BBOWN,  etc.,  Respondent,  ▼.  GRAND  LODGE 
OF  ANCIENT  ORDER  OF  UNITED  WORKMEN  OF 
CALIFORNIA,  a  Corporation,  Appellant 

ApPEAI/— Nones— JUDGMXNT  AND  OBDEB — SumcnENOT  OP  EyiDKNOB — 
BECOIU) — JUDOMSNT-BOLL— ABSBNCX    OF    EvmXNGS— FBXSUUPTION — 

AmsMANCX. — ^Where  a  notice  of  appeal  was  from  the  judgment 
and  from  an  order  denying  a  new  trial^  and  the  appeal  is  based 
upon  the  sole  ground  that  the  evidence  does  not  support  the  find- 
ings, but  the  sole  record  upon  appeal  consists  of  the  judgment-roll 
comprising  the  complaint,  answer,  findings  and  judgment,  without 
any  evidence  brought  up,  and  the  transcript  fails  to  show  that 
any  motion  for  a  new  trial  was  made,  in  this  condition  of  the 
record,  it  must  be  assumed  that  the  evidence  was  sufficient  to  sup- 
port the  findings,  and  where  the  findings  are  sufficient  to  support 
the  judgment,  the  judgment  and  order  must  be  affirmed. 

Id. — AciioK  BY  Win  upon  Bbnipit  Ckbtipigats— Pbbsumftion  of 
Dbath  of  Husband— Bujoent  Seaboh — Ck)NOLUBivx  Finding. — In 
an  action  by  a  wife  upon  a  benefit  certificate  payable  to  her  upon 
her  husband's  death,  his  death  must  be  presumed  from  his  pro- 
longed absence  for  seven  years,  where  it  is  conclusively  found,  in 
the  absence  of  any  evidence  in  the  record,  that  the  wife  had  made 
diligent  search  for  her  absent  husband,  and  had  made  inquiries 
at  all  places  where  her  husband  might  reasonably  be  expected  to 
be  found,  if  alive,  and  that  she  had  exhausted  every  source  of 
information  in  her  efforts  to  locate  him,  but  all  without  avail. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  triaL    George  A.  Sturtevant,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  oourt. 
D.  S.  Hirshbergy  for  Appellant. 

Oharles  A.  Shnrtleff,  and  Robert  B.  Oaylord,  for  Respond- 
ent 

KERRIGAN,  J.— This  is  an  action  based  upon  a  benefit 
certificate  issued  by  the  defendant  to  the  husband  of  the  plain- 
tiff, by  the  terms  of  which,  upon  the  husband's  death,  the  de- 
fendant agreed  to  pay  to  the  plaintiff  the  sum  of  $2,000. 

The  plaintiff's  husband,  Willis  F.  Brown,  disappeared  in 
October,  1900,  and  had  not  been  heard  from  for  more  than 
seven  years  when  this  action  was  brought.  In  the  trial  court 
judgment  went  for  the  plaintiff,  and  this  appeal,  according 
to  the  notice  thereof,  is  from  the  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  appeal  from  the  judgment  is  based  on  the  sole  ground 
that  the  evidence  does  not  support  the  findings.  The  only 
record  on  appeal,  however,  is  the  judgment-roll,  i.  e.,  the  com- 
plaint, answer,  findings  and  judgment  No  evidence  has  been 
brought  up,  and  the  transcript  also  fails  to  show  that  any  mo- 
tion for  a  new  trial  was  ever  made.  In  this  condition  of  the 
record  we  are  bound  to  assume  that  the  evidence  was  sufii- 
cient  to  support  the  findings.  And  upon  examination  of  the 
findings  it  is  apparent  that  they  support  the  judgment 

Giving  full  force  to  the  authorities  cited  to  sustain  appel- 
lant's position,  that  in  addition  to  the  absence  of  an  individual 
for  seven  years,  it  must  also  appear  that  a  diligent  effort  has 
been  made  to  locate  the  absentee,  still  we  cannot  perceive  how 
this  aids  appellant,  for  the  court  found  that  plaintiff  had  made 
inquiries  in  all  places  where  her  husband  might  reasonably  be 
expected  to  be  found  if  alive,  and  that  she  had  also  exhausted 
every  source  of  information  in  her  efforts  to  locate  him,  but 
all  without  avail 

The  judgment  and  order  are  afBrmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 
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[Grim.  Nos.  104,  112.    Third  Appellate  DiBtriet.— June  1,  1910.] 

THE    PEOPLE,   Appellant,  v.  WESTERN   MEAT    COM- 

PANY,  a  Corporation,  Respondent. 

Cbucinal  Law — Obdeb  Sstting  A8n>s  Xntobmation — Nonafpkarangb 

AT  PbELIMINABT    EXAMINATION — CONVUOIINO  ATVIDAVITS — BXVIKW 

UPON  Appsal. — ^Upon  appeal  from  an  order  setting  aside  an  in- 
formation against  the  corporation  respondent,  where  it  appears  that 
the  trial  court,  upon  conflicting  affidavits,  determined  that  there 
was  no  appearance  of  the  corporation  respondent  at  the  preliminary 
examination,  the  order  appealed  from  cannot  be  disturbed* 

Id.— Bulb  as  to  Beview  or  Quxstions  of  Faot— Oontlzot. — ^In  eonsid- 
ering  an  appeal  from  an  order  made  upon  affidavits  involving  the 
decision  of  a  question  of  fact,  the  appellate  court  is  bound  bf 
the  same  rule  that  controls  it  where  oral  testimony  is  presented  for 
review;  and  if  there  is  any  conflict  in  the  affidavits,  those  in  favor 
of  the  prevailing  party  must  be  taken  as  true,  and  the  facts  stated 
therein  must  be  considered  as  established. 

Id. — Preliminabt  Examination  Against  Cobpobation — Cora  Bulbs 
not  Complied  With — Question  of  Yoluntabt  Appeabanob. — 
Under  secUons  1390-1396  of  the  Penal  Code  it  is  required  that  upon 
a  presentment  against  a  corporation,  the  magistrate  must  issue  a 
summons  signed  by  him  with  his  name  of  office,  requiring  the  eor- 
poration  to  appear  before  him  at  a  specifled  time  and  place,  to 
answer  the  charge,  and  the  charge  is  required  to  be  investigated 
in  the  same  manner  as  in  the  case  of  a  natural  person.  Where 
these  rules  prescribed  in  the  Penal  Code  were  not  complied  with, 
the  only  question  is  whether  the  corporation  voluntarily  appeared 
before  the  magistrate  by  its  authozized  attorney. 

Id. — ^Appxabancx  bt  Attobnet — Question  or  Authobitt — ^Dispboop  bt 
Ajtidavits. — There  can  be  no  doubt  as  to  the  conclusion  of  the 
court  from  the  affidavits  offered  on  the  part  of  the  corporation 
defendant  that  it  had  authorized  no  one  to  appear  in  its  behalf, 
and  that  as  matter  of  law  no  one  had  authority  to  represent  it  at 
the  preliminary  examination.  Where  an  attorney  without  authority 
announced  his  representation  of  the  corporation,  the  corporation 
cannot  be  denied  the  right  to  show  l^  affidavits  that  it  was  not 
actually  represented  by  counseL 

Id. — ^Pbesumption  or  Authobitt  or  Attobnet  Apfkabins — ^Bubdxn  or 
Psoor. — It  is  presumed  in  law  that  an  attorney  appearing  and 
acting  for  a  party  has  authority  to  do  so,  and  to  do  aU  other 
acts  necessary  or  incidental  to  the  proper  conduct  of  the  case,  and 
the  burden  of  proof  rests  upon  the  party  denying  such  authozi^ 
to  sustain  his  denial  by  a  clear  preponderance  of  the  ovideaeaii 
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Id. — AiTiDATiTs  SxTPPOETiNa  BuBDEN  OF  PBoor. — ^Upoii  the  whole  of 
the  affidavits  and  showing  made  in  behalf  of  the  corporation  re- 
spondent, it  is  held  that  the  trial  court  was  justified  in  its  con- 
clusion that  the  corporation  satisfied  the  requirement  of  the  rule 
imposing  upon  it  the  burden  of  proof  that  it  was  not  represented 
bj  counsel  at  the  preliminarjr  ezaminationy  and  that  the  magistrate 
made  a  mistake  in  assuming  that  the  corporation  was  represented 
bj  counsel,  who  in  fact  onlj  appeared  for  an  indiyidnal  defendant 
examined  hy  the  magistrate. 

Id.— *AJTn>AviT  or  Attohnxt  Inadvkbtintlt  Oiottid  from  Teanscbipt 

— IJSJC  ON  HSA&INa — ^IBBXOXTLAB  AUINDMXNT — OBDEE  OF  APPELLATE 

Ck»UET< — ^Where  a  counter  affidavit  made  bjr  the  attornej,  alleged 
to  have  represented  the  respondent,  was  in  fact  used  on  the  hearing, 
showing  that  he  did  not  claim  to  represent  the  corporation,  an 
amendment  of  the  transcript  by  the  judge  without  a  previous  order 
of  this  court  was  irregular,  but  as  no  prejudice  can  result  from 
the  irregularity,  the  affidavit  will  be  ordered  made  part  of  tlie 
record. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  setting  aside  an  information.  C.  N.  Post, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webby  Attorney  General,  and  J.  Charles  Jones,  for 
Appellant 

J.  W.  Lilienthal,  and  L.  T.  Hatfield,  for  Respondent 

BURNETT,  J. — ^The  appeal  is  by  the  people  from  an  order 
of  the  superior  court  of  Sacramento  county  setting  aside  the 
information  on  the  ground  "that  before  the  filing  thereof 
the  defendant  had  not  been  legally  committed  by  a  magis- 
trate."    (Pen.  Code,  sec.  995.) 

The  particular  infirmity  in  the  proceedings  before  the  mag- 
istrate which  was  urged  at  the  hearing  of  the  motion  was  set 
forth  by  respondent  as  follows:  "That  said  defendant  was 
never  summoned  to  answer  any  charge  in  any  court  in  accord- 
ance with  the  requirements  of  section  1390  or  of  sections  1391 
to  1396,  both  inclusive,  of  the  Penal  Code  of  California,"  and 
"that  said  defendant  never  appeared,  either  in  person  or  by 
counsel,  before  the  committing  magistrate  or  any  magistrate 
to  answer  to  the  charge  set  forth  in  the  information  filed  in 
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this  proceeding  or  any  other  charge. '*  In  brief,  the  reason 
for  urging  the  dismissal  was  that  defendant  had  no  notice 
to  appear,  and  that  it  actually  did  not  appear,  either  person- 
ally or  by  counsel,  at  the  examination,  and  hence  the  com- 
mitting magistrate  had  no  authority  to  hold  it  to  answer. 

Said  section  1390  provides  that  "upon  an  information  or 
presentment  against  a  corporation,  the  magistrate  must  issue 
a  summons,  signed  by  him,  with  his  name  of  ofSce,  requiring 
the  corporation  to  appear  before  him,  at  a  specified  time  and 
place,  to  answer  the  charge,  the  time  to  be  not  less  than  ten 
days  after  the  issuing  of  the  summons." 

Said  section  1391  provides  the  form  of  the  summons,  section 
1392,  when  and  how  it  shall  be  served,  and  section  1393  is  as 
follows:  ''At  the  appointed  time  in  the  summons,  the  magis- 
trate must  proceed  to  investigate  the  charge  in  the  same 
manner  as  in  the  case  of  a  natural  person,  so  far  as  these 
proceedings  are  applicable."  Other  provisions  place  a  cor- 
poration, as  far  as  the  subsequent  steps  are  concerned,  on  the 
same  footing  as  an  individual  under  similar  circumstances. 

It  is  admitted  that  no  summons  at  all  was  issued  and  that 
no  process  whatever  was  served  upon  the  defendant  corpora- 
tion. It  is  not  disputed  that  if  the  corporation  did  not 
appear,  either  by  its  proper  officer  or  by  attorney,  the  court 
below  was  justified  in  setting  aside  the  information.  There 
is  no  contention  that  the  corporation  made  an  appearance  at 
said  examination  in  any  manner  except  by  its  attorney. 
Indeed,  the  only  controversy  here  is  as  to  whether  such  an 
appearance  was  made,  and  it  is  largely  a  question  of  fact. 
The  evidence  submitted  consisted  of  certain  records  and  affi- 
davits, a  summary  of  which  may  be  necessary  for  an  intelli- 
gent disposition  of  the  appeal. 

From  the  records  introduced  by  respondent  it  appears  that 
the  complaint  in  the  justice  court  charged  the  Western  Meat 
Company,  the  Sacramento  Butchers'  Protective  Association 
and  one  J.  O'Eeefe  jointly  with  an  ofiFense  in  restraint  of 
trade,  defined  in  the  statute  of  1907  commonly  known  as  the 
Cartwright  act.  A  warrant  of  arrest  was  issued  by  the  jus- 
tice directed  to  a  peace  officer  and  reciting  that  a  complaint 
had  been  filed  charging  the  crime  of  conspiracy  against  trade 
had  been  committed,  and  accusing  J.  O'Keefe  thereof,  and 
directing  said  officer  to  arrest  him  and  bring  him  before  the 
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magistrate.  The  docket  of  the  justice  shows  the  following 
entries,  among  others;  ''Jan.  25.  Warrant  of  arrest  returned 
and  filed,  indorsed  served  on  J.  O'Keefe  by  bringing  him 
in  court,  Jan.  25.  One  hundred  dollars  was  deposited  by 
defendant  as  cash  baiL  Feby.  3.  Demurrer  to  complaint 
filed.  Feby.  4.  Demurrer  argued  by  L.  T.  Hatfield,  attor- 
ney for  defendant.  April  8.  This  case  coming  on  regularly 
for  hearing  this  day  the  following  proceedings  were  had;  the 
people  being  represented  by  deputies  district  attorney  F.  F. 
Atkinson,  Esq.,  and  J.  W.  S.  Butler,  Esq.,  the  defendant 
being  present  with  counsel  L.  T.  Hatfield,  Esq.,  and  J.  B. 
Devine,  Esq.,"  etc.  The  said  demurrer  purported  to  be 
signed  ''Jesse  W.  Lilienthal  and  L.  T.  Hatfield,  attorneys  for 
defendant  J.  O'Keefe.*' 

The  affidavits  of  L.  T.  Hatfield  and  James  B.  Devine  set 
forth  that  they  were  present  at  all  times  during  the  said  pre- 
liminary examination  of  the  defendant  J.  O'Keefe;  that 
neither  of  them  appeared  for  nor  was  either  authorized  to 
appear  as  counsel  for  the  defendant,  Western  Meat  C!ompany ; 
that  at  the  said  preliminary  examination  they  repeatedly 
stated  to  the  court  and  to  the  counsel  for  the  prosecution  that 
they  appeared  solely  for  the  defendant  O'Keefe,  and  did  not 
represent  any  of  the  other  defendants  named  in  the  com- 
plaint, and  that  said  Western  Meat  Company  was  not 
summoned  nor  notified  to  appear  at  said  examination,  and 
never  appeared  thereat  at  any  time,  either  in  person  or  by 
any  of  its  officers,  employees  or  stockholders,  or  by  counseL 
and  the  said  company  was  never  arraigned  by  said  magistrate 
or  brought  before  him  for  examination. 

The  affidavit  of  John  0  'Keef e  was  to  the  effect  that  he  was 
not  authorized  to  appear  for  said  company,  that  he  never 
employed  counsel  and  never  stated  to  any  person  that  he 
appeared  or  was  authorized  to  appear,  and  as  a  matter  of 
fact  he  never  did  appear  or  act  for  said  corporation  in  this 
proceeding. 

The  affidavit  of  Leroy  Hough,  the  vice-president  and  gen- 
eral manager  of  the  company,  recited  that  said  company  was 
never  served  with  any  summons  or  other  process  of  law  in 
the  proceeding;  that  said  company  never  at  any  time  or  in 
any  manner  authorized  any  person  to  appear  for  or  on  its 
behalf  in  said  justice  court,  or  in  any  court  until  the  sixth 
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day  of  July,  1908,  four  days  after  a  plea  of  ''not  guilty''  had 
been  entered  in  behalf  of  said  corporation  in  the  superior 
court.  That  on  said  day,  affiant  and  the  members  of  the 
board  of  directors  of  said  corporation  received  notice  that  it 
had  been  arraigned  on  the  second  day  of  July,  1908,  and  a 
plea  of  ''not  guilty"  entered  therein,  and  thereupon  said 
directors,  by  a  resolution  duly  adopted,  authorized  and  em- 
powered attorneys  to  protect  the  interests  of  the  corporation ; 
that  during  the  preliminary  examination  of  said  O'Keefe 
affiant  was  present  and  testified  therein,  but  it  was  simply  in 
obedience  to  a  subpoena  and  not  otherwise;  that  affiant  was 
the  only  person  authorized  to  employ  counsel  during  the 
pendency  of  these  proceedings,  and  that  the  said  O'Keefe 
never  had  any  authority  to  appear  for  or  on  behalf  of  said 
corporation. 

In  opposition  to  the  motion  the  affidavits  of  the  committing 
magistrate,  the  assistant  district  attorney,  and  of  the  district 
attorney  were  received  in  evidence. 

In  the  first,  it  is  denied  that  counsel  for  0  'Eeef e  repeatedly 
stated  that  he  did  not  appear  for  respondent,  and  it  is  averred 
that  affiant  has  no  recollection  of  any  such  statement,  and 
during  the  entire  course  of  said  examination  he  was  of  the 
opinion  that  Messrs.  Hatfield  and  Devine  of  Sacramento  and 
Mr.  Lilienthal  of  San  Francisco  represented  all  of  the  defend- 
ants named  in  the  complaint  and  that  he  proceeded  with  the 
examination  upon  that  theory;  that  during  said  examination 
the  said  L.  T.  Hatfield  stated:  "We  want  it  distinctly  under- 
stood that  we  are  not  appearing  for  any  defendant  except 
Mr.  O'Keefe,  both  the  Western  Meat  Company  and  Mr. 
O  'Keef e.  If  there  are  any  other  defendants  we  would  like  to 
know  it." 

The  affidavit  of  the  district  attorney  discloses  certain  state- 
ments made  by  Mr.  Devine  on  an  application  for  a  change 
of  venue  in  the  superior  court  of  said  Sacramento  county,  in 
which  he  referred  to  himself  and  Mr.  Hatfield  as  the  attorneys 
of  record  for  the  defendants  at  the  preliminary  examination, 
and  also  the  transcript  of  certain  questions  asked  by  Mr.  Hat- 
field of  certain  witnesses  called  by  him  at  the  preliminary 
examination  in  reference  to  the  connection  of  the  said  West- 
em  Meat  Company  with  the  offense  charged  in  the  complaint 
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The  affidavit  of  Mr.  Atkinson,  the  assistant  district 
attorney,  sets  forth  quite  fully  the  proceedings  before  the 
committing  magistrate  and  the  superior  court,  detailing  cir- 
cumstances from  which  the  inference  might  be  drawn  that  the 
attorneys  for  Mr.  O'Keefe  were  acting  for  respondent  herein. 
But,  attaching  full  significance  to  the  showing  made  by 
appellant,  we  have  simply  a  conflict  in  the  evidence  as  to 
whether  the  Western  Meat  Company  was  actually  represented 
by  counsel  at  said  preliminary  examination.  There  can  be  no 
kind  of  doubt  as  to  the  conclusion  from  the  said  affidavits 
offered  on  the  part  of  said  company  that  it  had  authorized 
no  one  to  appear  in  its  behalf,  and  as  a  matter  of  law  no  one 
had  any  authority  to  represent  it  in  said  proceedings.  The 
rule  is  well  established,  as  stated  in  Doak  v.  Brtison,  152  Cal. 
18,  [91  Pac.  1001],  that  ''in  the  consideration  of  an  appeal 
from  an  order  made  upon  affidavits,  involving  the  decision 
of  a  question  of  fact,  this  court  is  bound  by  the  same  rule  that 
controls  it  where  oral  testimony  is  presented  for  review.  If 
there  is  any  conflict  in  the  affidavits,  those  in  favor  of  the 
prevailing  party  must  be  taken  as  true,  and  the  facts  stated 
therein  must  be  considered  established. '*  (See,  also,  Hender- 
son  V.  Cohen,  10  Cal.  App.  580,  [102  Pac.  826].) 

As  the  court  below  had  the  legal  right  to  conclude  that  the 
said  company  was  represented  at  the  preliminary  examina- 
tion by  no  one  authorized  to  appear  as  its  attorney  or  agent, 
the  only  question  remaining  is  whether  an  attorney,  by  his 
appearance  for  a  defendant  at  a  preliminary  examination, 
can  prevent  an  inquiry  into  his  actual  authority  as  such 
attorney.  It  seems  to  be  the  contention  of  the  attorney  gen- 
eral that  the  declarations  and  conduct  of  Messrs.  Hatfield 
and  Devine  were  binding  upon  respondent,  and  precluded  it 
from  showing  to  the  contrary  any  want  of  authority.  In 
other  words,  a  corporation  is  made  a  defendant  in  a  criminal 
case.  No  sunmions  is  issued  and  no  notice  is  given  to  said 
corporation  of  the  pendency  of  the  proceedings.  A  prelimin- 
ary examination  is  held,  it  may  be  without  even  the  knowledge 
of  the  officers  of  said  corporation,  but  an  attorney,  without 
authority,  announces  himself  as  the  representative  of  the 
defendant.  Can  it  be  said  that  under  such  circumstances  the 
defendant  is  denied  the  right  to  show  that  it  has  not  been 
actually  represented  by  counsel?     The  law  is  not  subject  to 
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any  saeh  reproach.  This  would  be  in  yiolation  of  section  13, 
article  I,  of  the  constitution,  proTidin^  that  ''In  criminal 
prosecutions,  in  any  court  whatever,  the  party  accused  shall 
have  the  right  to  a  speedy  and  public  trial;  to  have  the  pro- 
cess of  the  court  to  compel  the  attendance  of  witnesses  in  his 
behalf,  and  to  appear  and  defend,  in  person  and  with  coun- 
sel." 

The  rule,  founded  in  reason  and  sanctioned  by  the  authori- 
ties, is  that  it  is  presumed  that  an  attorney  appearing  and 
acting  for  a  party  to  a  cause  has  authority  to  do  so,  and  to 
do  all  other  acts  necessary  or  incidental  to  the  proper  conduct 
of  the  case,  and  the  burden  of  proof  rests  on  the  party  deny- 
ing such  authority,  to  sustain  his  denial  by  a  clear  prepon- 
derance of  the  evidence.  (8  Am.  &  Eng.  Ency.  of  Law, 
p.  875.) 

A  case  in  point  is  Merced  County  v.  Hicks,  67  CaL  108,  [7 
Pac.  179].  There  was  no  service  of  summons  upon  any  of 
the  def  endantSy  but  a  demurrer  was  filed  by  Hicks  and  signed 
at  his  sole  request  by  an  attorney  without  any  authority  from 
respondents.  The  demurrer  upon  its  face  purported  to  be 
for  all  of  the  defendants,  but  the  court  said : ' '  We  think  there 
was  no  appearance  by  the  respondents.  'A  defendant  appears 
in  an  action  when  he  answers,  demurs,  or  gives  written  notice 
of  appearance  for  him.'  (Code  Civ,  Proc,  sec.  1014.)  But 
a  defendant  cannot  be  said  to  demur  unless  he  does  so  in 
I>erson  or  by  an  attorney  authorized  to  represent  him." 

The  cases  cited  by  appellant  sustain  the  x>osition  of  respond- 
ent herein.  For  instance,  in  State  v.  Passaic  County  Society, 
54  N.  J.  L.  260,  [23  Atl.  680],  it  is  said:  ''In  this  case  the 
record  shows  that  Robert  I.  Hopper,  one  of  the  practicing 
attorneys  of  this  court,  appeared  and  filed  a  demurrer  to  the 
indictment.  If  he  had  appeared,  knowing  that  he  had  no 
authority  to  do  so,  it  would  have  been  in  contempt  of  the 
trial  court.  His  appearance  was  presumably  lawful  Other- 
wise the  trial  court  should,  in  all  cases  where  a  corporation 
appears  by  attorney,  require  him  to  establish  his  right  to  do 
so  by  competent  evidence.  Such  has  never  been  the  practice. 
The  burden  is  on  the  corporation  to  show  that  the  appearance 
was  unauthorized.  As  the  record  stands,  it  sufficiently 
appears  that  the  defendant  was  in  court  to  answer  to  the  in- 
dictment.'' 

19  Oftl.  App.~8S 
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Upon  the  affidavits  and  testimony  thus  far  considered,  we 
can  entertain  no  doobt  that  the  trial  court  was  justified  in  its 
conclusion  that  the  corporation  satisfied  the  requirement  of 
the  rule  imposing  upon  it  the  burden  of  proof  that  it  was 
not  represented  at  said  preliminary  examination,  and  the 
order  must  be  sustained.  It  is  only  just,  however,  to  say  that 
at  the  hearing  of  the  motion  Mr.  Hatfield  filed  a  counter- 
affidavit  in  which  he  denied  having  stated  in  the  justice  court 
that  he  appeared  for  respondent,  and  he  disclaimed  any  pur- 
pose or  attempt  to  make  it  appear  that  he  was  authorixed  to 
represent,  and  he  averred  that  he  did  not,  in  fact,  represent, 
the  Western  Meat  Company  at  said  proceeding. 

Indeed,  a  reasonable  inference  from  the  entire  showing 
made  and  which,  no  doubt,  was  entertained  by  the  trial  court, 
is  that  the  attorneys  and  the  justice  all  acted  in  good  faith, 
but  a  mistake  was  made  by  the  latter  in  assuming  that 
respondent  was  represented  by  counseL 

The  counter-affidavit  to  which  we  have  referred  was  inad- 
vertently omitted  from  the  transcript  of  the  testimony  as  first 
certified  by  the  trial  judge  and  by  him  it  was  afterward 
allowed  as  an  amendment  to  said  transcript.  The  appeal  was 
then  pending  in  this  court,  and  the  contention  is  made  that 
the  court  below  was  without  jurisdiction  to  amend  the  tran- 
script 

Section  1247c  of  the  Penal  Code,  as  added  by  the  legislature 
of  1909,  provides  for  a  further  transcription  of  the  record 
upon  suggestion  to  the  appellate  court  that  such  action  is 
necessary.  The  said  section  contemplates  that  the  order  shall 
be  made  by  the  appellate  court  and  the  additional  transcrip- 
tion follow.  The  course  pursued  here  is  somewhat  irregular, 
as,  after  the  amendment  has  been  made,  we  are  asked  to  sanc- 
tion it,  but  it  is  not  claimed  that  said  affidavit  was  not  used 
on  the  hearing  and  no  prejudice  has  resulted  from  the  irregu- 
larity. While  said  amendment  is  not  necessary  for  a  deter- 
mination of  the  cause,  we  think  it  should  be  made  a  part  of 
the  record,  and  it  is  so  ordered. 

The  order  setting  aside  the  information  is  also  affirmed. 

Hart,  J.y  and  Chipman,  P.  J.,  concurred. 
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[tiy.  No.  698.    Fint  Appellato  Bistriet.— June  1^  1910.] 

H.  M.  SHAW,  Respondent,  v.  CITY  AND  COUNTY  OP 

SAN  FRANCISCO,  etc.,  AppeUant. 

San  Fbanoisoo  Chabtsb— Void  Appointment  ov  Dkfutt  Bxgistbass — 
Violation  or  Civil  Sebvicx  Pbovisions. — ^Appointments  of  deputj 
re^strart  by  the  board  of  election  eommissioneni  of  the  dtj  and 
county  of  San  Francisco,  not  made  from  the  list  of  dyil  service 
eligibles  proviued  for  in  the  charter,  none  of  whom  had  taken  the 
competitive  examination  provided  for  therein,  and  which  were 
made  in  entire  disregard  of  the  civil  service  provisions  of  the 
charter,  were  void,  and  conferred  no  rights  upon  the  appointees. 

Id. — Action  fob  Beas%*nablb  Sebvicbs  not  Tknabls. — Such  appoint- 
ments being  void,  no  action  will  lie  in  favor  of  the  appointees  to 
recover  from  the  city  and  connty  the  reasonable  valae  of  their 
services.  Sach  an  action  is  contrary  to  the  settled  rala  in  this 
state. 

Id. — Charter  Provisions  not  Allowed  to  bk  Frittebsd  Awat.^To 
permit  a  liability  to  be  imposed  upon  the  city  and  county  to  pay 
for  services  rendered  under  appointments  made  contrary  to  the 
express  provisions  of  its  charter  declaring  the  same  to  be  void 
would  be  to  fritter  away  the  entire  scheme  for  civil  service  appoint- 
ments contained  in  the  charter. 

Id. — ^DuTT  of  Appointees  to  Secure  Valid  Appointments — Assump- 
tion OP  Bisx. — The  appointees  were  bound  to  see  that  their  ap- 
pointments were  made  according  to  the  requirements  of  the  charter, 
which  they  ought  to  have  known.  If  they  neglected  this,  or  chose 
to  take  the  hazard  of  accepting  a  void  appointment,  they  were 
mere  volunteers,  and  suffer  only  what  they  should  have  anticipated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  V.  Long,  City  Attorney,  and  John  T.  Nourse,  and 
J.  F.  English,  Assistant  City  Attorney,  for  Appellant. 

Costello  &  Costello,  for  Respondent. 

HALL,  J. — Plaintiff,  in  his  own  right,  and  as  the  assignee 
of  forty-six  other  persons,  brought  an  action  to  recover  the 
total  sum  of  $5,600,  as  the  reasonable  value  of  services  ren- 
dered by  plaintiff  and  his  several  assignors,  as  deputy  regis- 
trars of  voters  of  the  cil^  and  county  of  San  Francisco  under 
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appointments  made  by  resolution  adopted  by  the  board  of 
election  commissioners  of  said  city  and  county  in  regular  ses- 
sion assembled*  (In  this  opinion  plaintiff  and  his  assignors 
will  hereafter  be  referred  to  as  the  plaintiffs.) 

Plaintiffs  recovered  judgment  as  prayed  for,  and  this  is  an 
appeal  from  such  judgment,  taken  upon  the  judgment-roll. 

It  appears  from  the  findings  that  the  positions  to  which 
plaintiffs  were  appointed  had  been  duly  included  by  the  civil 
service  commissioners  of  the  city  and  county  within  the  civil 
service  commission  system,  and  that  in  accordance  therewith 
appointments  to  such  positions  should  and  could  only  be  made 
from  the  list  of  civil  service  eligibles  for  the  class  or  grade 
to  which  the  positions  belonged.  It  further  appears  that  the 
plaintiffs  were  appointed  in  entire  disregard  of  the  civil  ser- 
vice provisions  of  the  charter.  None  of  them  even  took  the 
competitive  examination  required  by  the  charter,  and  the 
name  of  no  one  of  said  plaintiffs  was  upon  the  register  or  list 
of  civil  service  eligibles.  In  fact,  no  attempt  was  made  by 
plaintiffs  or  the  board  of  election  commissioners  to  comply 
with  the  requirements  of  the  civil  service  provisions  of  the 
charter. 

The  civil  service  provisions  of  the  charter  are  contained  in 
article  XIII  thereof,  and  section  11  of  said  article  provides 
that  ''All  officers,  courts,  boards  and  heads  of  departments, 
vested  in  this  charter  with  the  power  to  appoint  deputies, 
clerks,  stenographers  or  employees  in  any  of  the  offices  or  de- 
partments of  the  city  and  county  mentioned  in  this  section, 
shall  make  such  appointments  in  conformity  with  the  rules 
and  provisions  prescribed  by  this  article,  and  any  appoint- 
ment not  so  made  shall  be  void.''  The  section  further  ex- 
pressly provides  that  the  provisions  of  article  XIII  shall  apply 
to  the  board  of  election  commissioners. 

In  the  face  of  these  provisions  of  the  charter,  it  is  not 
claimed  by  respondent  that  the  appointments  of  plaintiffis 
were  valid.  On  the  contrary,  it  seems  to  be  conceded  that 
such  appointments  were  void.  Plaintiffs  sought  to  recover 
and  did  recover,  upon  the  theory  that,  though  their  appoint- 
ments were  void  as  having  been  made  in  violation  of  the  clear 
and  express  provisions  of  the  law,  yet  as  they  performed  the 
services,  and  appellant  received  the  benefit  thereof,  plaintiffii 
are  entitled  to  recover  the  reasonable  value  of  such  services 
from  the  municipality. 
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To  tliis  doctrine  we  cannot  subscribe.  It  is  contrary  to  the 
rule  laid  down  in  this  state  in  well-considered  cases,  the  lead- 
ing one  of  which  is  Zottman  v.  San  Francisco,  20  Cal.  97,  [81 
Am.  Dec.  96] .  To  the  same  effect  are  Santa  Cruz  BocJc  Pave- 
meni  Co.  v.  Broderick,  113  Cal.  628,  [45  Pac.  863] ;  City  Im- 
provement Co.  Y.  Broderick,  125  Cal.  139,  [57  Pac.  776] ; 
Times  Publishing  Co.  v.  Weatherby,  139  Cal.  618,  [73  Pac. 
465] ;  Fountain  y.  City  of  Sacramento,  1  Cal.  App.  462,  [82 
Pac.  637]. 

To  permit  a  liability  to  be  imposed  upon  the  municipality 
to  pay  for  services  rendered  under  appointments  made,  as 
in  this  ease,  contrary  to  the  explicit  provisions  of  the  law,  and 
by  the  law  declared  to  be  void,  would  be  to  fritter  away  the 
entire  scheme  for  civil  service  appointments  contained  in  the 
charter.  This  we  may  not  do.  In  Zottman  v.  San  Francisco, 
the  plaintiff  sought  to  recover  for  work  done  on  the  public 
streets  of  the  municipality  under  a  contract  let  to  plaintiff 
in  disregard  of  the  requirements  of  the  law  regarding  such 
eontracts.  The  claim  that  plaintiff  could  recover  upon  a 
qu4»ntum  meruit,  because  the  work  had  been  performed  and 
accepted,  was  pressed  upon  the  court.  It  was  held  that  the 
contractor  eould  neither  recover  upon  his  express  contract 
nor  upon  quantum  meruit.  The  court  said:  *'It  may  some- 
times seem  a  hardship  upon  a  contractor  that  all  compensation 
for  work  done,  etc.,  should  be  denied  him,  but  it  should  be  re- 
membered that  he,  no  less  than  the  officers  of  the  corporation, 
when  he  deals  in  a  matter  expressly  provided  for  in  the  char- 
ter, is  bound  to  see  to  it  that  the  charter  is  complied  with.  If 
he  neglect  this^  or  choose  to  take  the  hazard,  he  is  a  mere  vol- 
unteer, and  suffers  only  what  he  ought  to  have  anticipated. 
If  the  statute  forbids  the  contract  which  he  has  made,  he 
knows  it,  or  ought  to  know  it,  before  he  places  his  money  or 
services  at  hazard." 

So,  too,  in  the  case  at  bar,  the  plaintiffs  as  well  as  the  board 
of  election  commissioners,  when  the  appointments  were  made, 
knew  or  ought  to  have  known  that  they  were  made  in  contra- 
vention of  the  provisions  of  the  charter,  and  were  under  the 
law  void.  Plaintiffs  were  bound  to  see  that  their  appoint- 
ments were  made  according  to  the  requirements  of  the  char- 
ter. If  they  neglected  this,  or  chose  to  take  the  hazard  of  ac- 
cepting a  void  appointment,  they  were  mere  volunteers,  and 
suffer  only  what  they  should  have  anticipated. 
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Bespondent  eontends  that  the  doctrine  laid  down  in  ZoiU 
man  v.  San  Francisco,  20  Cal.  97,  [81  Am.  Dec.  96] ,  has  been 
repudiated  in  the  later  case  of  Contra  Costa  Water  Co.  ▼. 
Breed,  139  Cal.  432,  [73  Pac.  189] .  This  latter  case  is  pecu- 
liar in  its  facts,  and  it  may  be  conceded  that  in  the  opinion  of 
Justice  McFarland  the  soundness  of  the  rule  enunciated  in 
the  Zottman  case  is  questioned.  But  this  opinion  was  con- 
curred in  by  but  one  other  justice,  while  Justice  Angellotti 
and  two  other  justices  concurred  in  the  judgment  upon 
grounds  not  affecting  the  rule  of  the  Zottman  case.  On  the 
other  hand,  Chief  Justice  Beatty  also  concurred  in  the  judg- 
ment, but  took  pains  to  affirm  his  adherence  to  the  rule  of  the 
Zottman  case,  and  to  further  show  that  the  doctrine  of  es- 
toppel against  a  municipality,  enunciated  in  the  opinion  of 
Justice  Cope  in  Argenti  v.  City  of  San  Francisco,  16  Cal.  256, 
cited  by  respondent  herein,  never  was  concurred  in  by  his 
associates,  and  was  subsequently  expressly  repudiated  by  him 
in  the  Zottman  case. 

It  thus  cannot  be  said  that  the  court  in  Contra  Costa  Water 
Co.  y.  Breed  overruled  the  Zottman  case. 

Bespondent  suggests  in  a  supplemental  brief  that  ^^  should 
this  court  determine  this  case  favorably  to  respondent,  the 
civil  service  scheme  cannot  be  in  any  wise  injuriously  affected, 
for  the  reason  that  it  cannot  be  presumed  that  city  officials 
will  in  future  perform  their  duties  in  an  irregular  or  illegal 
manner." 

This  suggestion  does  not  appeal  to  this  court  with  much 
force.  It  occurs  to  us  that  such  action  would  encourage  dis- 
regard of  the  civil  service  provisions  of  the  charter.  The 
most  certain  way  to  enforce  compliance  with  such  provisions 
is  to  deny  compensation  out  of  the  public  funds  to  persons  re- 
ceiving such  void  and  illegal  appointments. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  enter  judgment  in  favor  of  appellant  for  its  costs. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  oourt  on  July  28,  1910. 
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[Grim.  No.  146.    Second  Appellate  Distriet. — June  4,  1010.] 

THE  PEOPLE,  Eespondent,  ▼.  WEBB  EDWARDS,  Appel- 
lant. 

Bape — Sexual  Intkbooubsx  With  Touno  Oxbl— Ebsob  ik  ADMirfmo 
Evidence — ^Distinct  Bapb  bt  Another  Pbbson. — Upon  the  trial  of 
a  charge  of  rape  by  the  defendant  committed  by  sexual  intercourse 
with  a  female  under  sixteen  years  of  age  not  his  wife,  it  wss  preju- 
dicial error  to  admit  endence  of  a  distinct  act  of  rape  subsequently 
committed  by  a  male  companion  of  defendant  on  the  same  day  upon 
the  prosecuting  witness  at  a  different  and  remote  place,  for  the  com- 
mission of  which  defendant  was  not  in  any  way  responsible. 

Id. — General  Bulb  as  to  Proof  of  Other  Offensbs. — ^It  is  a  gen- 
eral rule  that  the  prosecution  cannot  prove  other  offenses  committed 
even  by  the  defendant  for  the  purpose  of  increasing  the  likelihood 
that  he  committed  the  offense  charged,  the  only  exception  being 
where  another  offense  actually  tends  to  show  the  intent  with  which 
the  act  charged  wsa  done;  but  in  no  case  has  any  court  justified  the 
admission  of  a  distinct  offense  by  another  party,  except  in  In- 
stances where  the  acts  and  declarations  of  conspirators  are  sought  to 
be  shown,  though  acts  and  declarations  even  of  a  conspirator  are  not 
admissible  after  the  commission  of  the  crime. 

Id. — ^Distinct  and  Independent  Crime  of  Third  Partt — Abssnob  of 
Connection  With  Offense  Charged. — It  cannot  be  claimed  that 
the  acts  and  conduct  of  a  third  party,  involving  an  independent 
and  substantive  crime,  committed  after  the  offense  charged  against 
defendant  was  completed,  and  at  a  remote  place  therefrom,  have  a 
logical  or  necessary  connection  with  the  offense  charged  against  the 
defendant. 

Id. — Act  of  Third  Partt  not  Part  of  Bes  Gestae. — ^The  term  "rea 
gestae*  signifies  circumstances  and  declarations  growing  out  of  a 
main  fact,  which  are  contemporaneous  with  it,  and  serve  to  illus- 
trate its  character.  The  subsequent  and  independent  act  of  the 
male  companion  of  defendant  is  not  part  of  the  res  gestae  of  the 
defendant's  crime^  and  is  not  a  necessary  incident  of  defendant's 
act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  triaL  W. 
B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

H.  T.  Miller^  J.  B.  Doney,  and  Thomas  Scott,  for  Appel- 
lant 
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U.  S.  Webb,  Attorney  Gteneral,  and  Gkorge  Beebe,  Deputy 
Attorney  General,  for  Respondent 

ALLEN,  P.  J. — The  defendant  was  convicted  of  the  crime 
of  rape  committed  by  reason  of  having  sexual  intercourse  with 
a  female  under  the  age  of  sixteen  years,  she  at  the  time  not 
being  his  wife.  From  a  judgment  pronounced  upon  the  ver- 
dict, and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals. 

Numerous  errors  are  assigned  as  grounds  for  reversal,  but 
we  are  of  opinion  that  the  action  of  the  trial  court  in  admit- 
ting, over  defendant's  objection,  evidence  of  the  commission 
of  another  rape  upon  the  prosecuting  witness  by  another 
party  on  the  same  day,  at  a  remote  place,  was  erroneous  and 
so  prejudicial  as  to  seriously  affect  defendant's  rights.  The 
record  discloses  that  the  defendant  and  another  young  man 
started  to  drive  out  into  the  country  and  overtook  two  young 
girls  who  were  walking  along  the  road;  that  these  girls  got 
into  the  buggy  with  the  young  men,  the  prosecuting  witness 
sitting  on  the  lap  of  defendant  and  the  other  girl  on  the  lap 
of  his  companion ;  that  during  the  drive  out  into  the  country 
defendant  took  improper  liberties  with  the  prosecuting  wit- 
ness; that  after  they  arrived  at  a  point  near  what  is  known 
as  Elk  Bayou,  defendant's  male  companion  and  the  girl  who 
had  previously  been  sitting  on  his  lap  got  out  of  the  buggy 
and  went  some  distance  therefrom ;  that  thereupon  defendant 
had  sexual  intercourse  with  the  prosecuting  witness  while 
both  parties  were  in  the  buggy ;  that  thereafter  the  male  com- 
panion and  the  other  girl  returned,  joined  the  parties  in  the 
buggy,  which  was  then  driven  a  distance  of  nearly  half  a  mile 
to  a  point  on  what  is  called  Woodville  road,  at  which  point 
the  girl  who  had  theretofore  been  sitting  on  the  lap  of  de- 
fendant left  the  buggy  and  the  male  companion  also  got  out 
of  the  buggy  and  the  two  proceeded  a  short  distance  there- 
from, where  another  rape  was  committed  by  defendant's  male 
companion  upon  the  prosecuting  witness. 

The  record  discloses  that  but  a  very  small  part  thereof  re- 
lates to  incidents  and  transactions  connected  with  the  sub- 
stantive offense  with  which  defendant  stood  charged ;  that  the 
major  portion  of  the  record  is  taken  up  with  an  account  of 
the  rape  committed  by  the  male  companion  of  defendant  upon 
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the  prosecuting  witness.  Defendant  objected  to  all  of  the 
testimony  with  reference  to  this  offense  of  the  male  companion 
upon  the  ground  that  the  same  was  immaterial,  incompetent 
and  irrelevant,  which  objection  the  court  overruled  and  per- 
mitted the  introduction  of  all  the  disgusting  details  connected 
veith  the  rape  of  the  prosecuting  witness  by  the  male  com- 
panion of  defendant.  The  information  charged  the  defend- 
ant alone  with  the  offense.  There  was  no  evidence  offered, 
nor  was  the  prosecution  conducted  upon  the  theory  that  there 
was  any  conspiracy  or  collusion  between  defendant  and  his 
male  companion,  and  even  had  such  condition  been  shown,  all 
of  the  criminal  acts  of  the  male  companion  were  shown  to 
have  been  perpetrated  long  after  the  offense  was  committed 
with  which  defendant  stood  charged.  It  is  established  law 
that  ''the  prosecution  cannot  prove  the  commission  by  defend- 
ant of  other  offenses  for  the  purpose  of  increasing  the  likeli- 
hood that  he  committed  the  particular  offense  with  which  he 
is  charged";  the  exception  to  this  rule  being  that  it  may  be 
made  to  appear  in  order  to  show  intent.  In  People  v.  Lane, 
100  Cal.  387,  [34  Pac.  859],  the  following  rule  laid  down  by 
the  supreme  court  of  Illinois  is  quoted  and  approved:  ''But 
the  general  rule  is  against  receiving  evidence  of  another  of- 
fense, and  no  authority  can  be  found  to  justify  its  admission, 
unless  it  clearly  appears  that  such  evidence  tends  in  some  way 
to  prove  the  accused  guilty  of  the  crime  for  which  he  is  on 
trial."  And  further  along  in  the  same  opinion  there  is 
quoted  with  approval  this  language  of  the  supreme  court  of 
Pennsylvania:  "If  the  evidence  be  so  dubious  that  the  judge 
does  not  clearly  perceive  the  connection,  the  benefit  of  the 
doubt  should  be  given  to  the  prisoner,  instead  of  suffering  the 
minds  of  the  jurors  to  be  prejudiced  by  an  independent  fact, 
carrying  with  it  no  proper  evidence  of  the  particular  guilt." 
In  People  v.  Williams,  133  CaL  168,  [65  Pac.  324],  Mr.  Jus- 
tice Temple,  in  speaking  for  the  court  in  a  case  involving  a 
similar  offense,  says:  "In  this  case,  as  well  as  in  any  other, 
the  prosecution  must  charge  a  specific  offense,  and  the  convic- 
tion, if  one  is  had,  must  depend  upon  the  proof  of  that  of- 
fense alone.  Other  incidents  are  important  only  as  tending 
to  prove  the  one  specific  offense  for  the  alleged  commission  of 
which  defendant  is  on  trial."  These  and  many  other  deci- 
sions of  like  import  all  relate  to  the  proof  of  substantive  of- 
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f  enses  by  the  def  endant,  but  m  no  ease  to  which  our  attention 
has  been  called  has  any  eonrt  justified  the  admission  of  a 
distinct  offense  l^  another  party,  except  in  instances  where 
the  acts  and  declarations  of  conspirators  are  sought  to  be 
shown,  but  acts  and  declarations  even  of  a  conspirator  are  not 
admissible  after  the  eommissioii  of  the  crime.  We  are  unable 
to  see  how  it  can  be  claimed  that  the  acts  and  conduct  of  a 
third  party,  involving  an  independent  and  substantive  crime 
committed  after  the  offense  eharged  against  defendant  was 
completed,  and  at  a  remote  place  therefrom^  have  a  logical  or 
necessary  connection  with  the  offense  charged  against  defend- 
ant. There  is  no  pretense  that  the  defendant  was  guilty  of 
any  criminal  act  after  he  left  the  point  near  Elk  Bayou.  If 
the  evidence  discloses  his  guilt,  it  was  for  the  crime  there  com- 
mitted, and  the  admission  of  the  evidence  in  relation  to  the 
conduct  of  his  companion,  for  which  he  is  not  shown  to  have 
been  in  any  sense  responsible^  violates,  in  our  opinion,  all  the 
well-established  rules. 

The  attorney  general  insists  that  these  acts  of  the  com- 
panion were  part  of  the  res  gestcte,  and,  therefore,  admissible. 
While  the  use  of  the  term  "res  gestae"  has  been  criticised  by 
eminent  authority,  it  has  grown  into  use  as  signifying  circum- 
stances and  declarations  which  grow  out  of  a  main  fact  and 
which  are  contemporaneous  with  it  and  serve  to  illustrate  its 
character.  As  said  by  the  supreme  court  of  Kansas  in  Eagon 
V.  Eagon,  60  Kan.  697,  [57  Pac.  942] :  **Res  gestae  is  matter 
incidental  to  a  main  fact  and  explanatory  of  it.  It  is  made 
up  of  acts  and  words  which  are  so  closely  connected  with  a 
main  fact  as  to  really  constitute  a  part  of  it,  and  without  a 
knowledge  of  which  the  main  fact  might  not  be  properly  un- 
derstood.'' It  is  not  possible  for  us  to  conceive  how  these  acts 
of  the  male  companion  can  be  regarded  as  a  necessary  inci- 
dent of  the  criminal  act  charged  against  the  defendant.  We 
think  the  action  of  the  court  in  declaring  before  the  jury,  as 
it  did  by  its  implied  declaration,  that  this  testimony  was  com- 
X>etent  and  material,  could  have  no  other  effect  upon  the 
minds  of  the  jury  than  to  lead  them  to  the  conclusion  that  a 
rape  committed  by  the  companion  under  the  circumstances  of 
this  case  tended  to  prove  the  substantive  offense  eharged 
against  the  defendant.  The  conviction  rests  almost  entirelj 
upon  the  testimony  of  the  prosecuting  witneaa.    The  eofzol^ 
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orating  evidence  was  not  of  such  a  character  as  to  afford 
much  aid  to  the  jury.  The  defendant  was  shown  to  have  been 
a  young  man  of  irreproachable  character,  who  denied  all  of 
the  acts  charged,  and  these  things  may  not  be  ignored  in  con- 
sidering the  probable  prejudicial  effect  of  the  testimony  im- 
properly admitted. 

We  are  of  opinion  that  for  the  error  above  referred  to  the 
judgment  and  order  should  be  reversed,  and  that  the  other 
errors  assigned  are  not  of  such  a  character  as  to  require  of 
necessity  a  review  as  affecting  the  subsequent  trial. 

Judgment  and  order  reversed  and  cause  remanded  for  fur- 
ther proceedings. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[Grim.  No.  145.    Seeond  Appellate  District. — June  4,  1010.] 

THE  PEOPLE,  Eespondent,  v.  EDWARD  HARRISON,  Ap- 
pellant. 

CBiicmAL  Law — ^MonoN  to  Dismiss  Appxal— Faildbb  ov  Oeioinjlx*  Bbo- 
OBD  TO  Show  Nonci — Additional  Bboobd. — ^A  motion  to  dismiBS 
an  appeal  in  a  criminal  case  cannot  be  granted  for  failure  of  the 
original  record  to  show  a  notice  of  appeal,  where  an  additional  and 
supplemental  record  filed  by  leave  of  this  conrt  shows  that  such 
notice  was  actnaUy  given  hj  the  defendant  in  open  eonrt  at  the 
proper  time. 

Id. — ^Bape — Sexual  Intkbcoubsx  With  Youko  Oibl— Pujttdios  or 
JxTSOB  Against  Cbimx  Chaboed — Ebbob  in  Ovbbbuuno  Challenge. 
Where  in  impaneling  a  jury  npon  a  charge  of  rape  in  having  sexual 
intercourse  with  a  girl  under  sixteen  years  of  age,  not  his  wife,  a 
juror  examined  as  to  his  qualifications  declared  his  prejudice  against 
the  crime  charged,  and  that  he  would  give  the  benefit  of  the  doubt 
to  the  family,  it  was  error  to  refuse  to  sustain  the  defendant's  chal- 
lenge against  such  juror  for  actual  bias. 

Xd. — Constitutional  Bight  to  Impabtial  Jubobs. — The  right  to  un- 
biased and  unprejudiced  jurors  is  an  inseparable  and  inalienable 
part  of  the  right  of  trial  by  jury  guaranteed  by  the  eonstitution. 

lb. — "Kim  07  Pbxjudigi  not  Matebial. — There  is  no  difference  to  be 
recognized  in  the  application  of  the  rule,  where  the  prejudice  exists 
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Against  the  defendant  indiTidoallj,  or  where  a  like  prejudiee  ezists 
on  aoeonnt  of  tlie  offense  with  which  he  is  eharged. 

Id. — Chalusnox  worn  Actual  Bias — ^Dmr  of  Coubt. — The  ehaDenge  be- 
ing for  actoal  bias,  the  trial  eoort  wae  ealled  upon  to  determine 
the  f  aetk 

Id.— DiscBxnoN— <2ux8TioH  OF  Law— BiviBir  oh  AppiALb— While,  in 
passing  upon  actual  bias,  a  large  discretion  is  vested  in  the  trial 
court,  and  its  mling  is  onlj  reviewed  in  exceptional  cases,  yet  when 
the  evidence  of  the  jaror  upon  his  examination  presents  to  this 
court  a  question  of  law,  the  disallowance  of  a  challenge  for  actual 
bias  may  be  reviewed  upon  appeaL  Where  there  is  no  conflict  in 
the  evidence  presented  upon  the  trial  of  a  challenge  for  cause,  the 
matter  is  resolved  into  a  question  of  law  reviewable  upon  appeal. 

Id. — Opinion  upon  Caoss-xxAioNATioN — ^Abqjtt  to  Lat  Abidb  Ad- 
MiTTXD  Pbxjudiob. — ^An  opinion  stated  by  the  witness  on  cross-ex- 
amination,  that  he  could  lay  aside  his  admitted  prejudice  and  give 
the  defendant  the  benefit  of  a  leasonable  doubt,  does  not  cause  a 
conflict  in  the  evidence  preventing  the  ruling  upon  his  admitted 
prejudice  from  being  reviewed  upon  appeal  ss  matter  of  law. 

Id. — Effect  of  Disallowed  Chau«engx  on  Persvptokt  Challknosb — 
Defendant  Prejudiced. — Where,  owing  to  an  error  in  matter  of 
law  in  disallowing  a  challenge  to  a  juror  for  cause,  he  was  com- 
pelled to  exhaust  one  of  his  peremptory  challenges  in  getting  rid 
of  the  prejudiced  juror,  he  was  thereby  prejudiced  by  the  reduc- 
tion in  the  number  of  the  peremptory  chaUenges  which  he  has  the 
right  to  exercise  upon  his  mere  whim  or  caprice. 

Id. — ^Pbxjudioial  Eebob  Warranting  Reversal. — The  error  of  the  court 
in  denying  defendant's  challenge  for  cause,  which  had  the  effect 
to  deprive  the  defendant  of  his  full  right  to  exercise  ten  peremp- 
tory challenges,  is  so  prejudicial  as  to  warrant  a  reversal  of  the 
judgment  and  order  appealed  from  by  the  defendants 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial.  W. 
B.  Wallace,  Judge.  _ 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  T.  liGller,  J.  B.  Dorsey,  and  Thomas  Scott,  for  Appel- 
lant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 

ALLEN,  P.  J. — The  defendant  was  convicted  of  the  crime 
of  rape  committed  by  reason  of  having  sexual  intercourse  with 
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a  female  under  the  age  of  sixteen  years,  she  at  the  time  not 
being  his  wife.  Prom  a  judgment  pronounced  upon  the  ver- 
dict, and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals. 

The  attorney  general  insists  upon  a  dismissal  of  the  appeal 
for  failure  upon  the  part  of  defendant  to  announce  in  open 
court  his  appeal  from  said  judgment  and  order.  The  addi- 
tional and  supplemental  record  filed  in  this  case  by  leave  of 
court  discloses  that  such  notice  was  actually  given  in  open 
court  at  the  proper  time. 

Appellant  in  an  extended  brief  specifies  and  presents  num- 
erous alleged  errors  upon  the  part  of  the  trial  court.  A  care- 
ful examination  of  the  record  does  not  warrant  us  in  deter- 
mining that  any  prejudicial  error  appears  therein,  other  than 
the  following: 

One  Elinkler  was  called  as  a  juror  and  was  examined  in 
open  court  as  to  his  qualifications.  Upon  such  examination 
he  stated  that  he  was  the  father  of  five  girls;  that  it  would 
take  quite  a  weight  of  evidence  to  overcome  his  prejudice 
against  a  defendant  simply  because  he  is  charged  with  the 
crime  of  rape ;  that  he  would  enter  upon  the  trial  of  such  a 
case  with  a  certain  amount  of  feeling  against  the  defendant; 
that  it  would  require  quite  an  amount  of  evidence  to  remove 
that  feeling;  that  such  feeling  would  be  a  kind  of  prejudice 
and  it  wotdd  require  evidence  to  remove  that;  that  there 
would  be  a  certain  amount  of  sympathy  go  to  the  family;  that 
there  would  have  to  be  conclusive  evidence  that  the  defend- 
ant was  innocent ;  that  while  his  sympathy  might  not  operate 
to  the  extent  that  he  would  convict  a  man  of  rape  on  less  satis- 
factory evidence  than  he  would  convict  him  of  some  other 
crime,  the  juror  was  afraid  it  would  be  a  little  that  way,  to 
be  honest ;  that  he  had  such  a  prejudice  against  one  who  was 
charged  with  the  crime  of  rape  that,  to  an  extent,  it  might 
lead  him  to  do  him  an  injustice;  that  he  would  alwa3rs  give 
the  benefit  of  the  doubt  the  other  way,  to  the  family ;  that  the 
sympathy  he  might  feel,  for  instance,  for  the  small  girl  who 
it  is  claimed  was  the  victim,  might  affect  his  judgment  and 
might  bias  him  in  favor  of  the  prosecution.  And  when  asked 
by  the  court:  **You  think  that  would  be  so  in  any  case  of  that 
character!"  his  answer  was,  "In  a  certain  extent,  it  would, 
Judge;  honesty  I  believe  it  would."    And  when  interrogated 
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as  to  whether  he  could  approach  the  dcdaion  of  a  qnestioii 
where  rape  was  involyed  with  the  same  degree  of  calmneas 
which  he  would  exercise  under  nmilar  cireomstances  where 
other  crimes  were  involved,  answered:  ''I  am  afraid  not;  I 
am  afraid  I  wonid  be  a  poor  juror  on  a  case  of  this  kind." 
Thereupon,  the  conrt  croas-examined  the  jnror,  and  after  a 
fall  and  complete  explanation  of  the  rights  of  a  defendant 
and  the  duty  of  a  jnror  to  listen  to  and  follow  the  instmctiona 
of  the  conrt,  and  the  presumptions  always  resting  in  favor  of 
a  defendant,  the  juror  answered  that  he  felt  he  could  give 
him  the  benefit  of  all  reasonable  doubt.  The  defendant  chat 
Icnged  this  juror  for  cause  under  subdivision  2  of  section  1073 
of  the  Penal  Code,  which  challenge  was  denied. 

It  appears  from  the  record  that  after  this  challenge  was 
denied,  defendant  as  to  Kinkier  exercised  his  ninth  per- 
emptory challenge,  and  later  exercised  Ids  tenth  and  last  chal- 
lenge as  to  another  juror.  Thereafter,  jurors  Frame  and 
Snodgrass  were  sworn  to  try  the  case,  two  other  jurors  were 
drawn  from  the  box  and  sworn  on  their  voir  dire  and  one 
thereof,  W.  H.  Bird,  was  subsequently  sworn  as  a  juror  to  try 
the  cause;  and  the  record  contains  the  following  statement: 
''The  defendant,  before  the  jury  was  completed  to  try  the 
case,  made  and  was  allowed  ten  peremptoxy  challenges,  and 
requested  no  more/' 

''The  right  to  unbiased  and  unprejudiced  jurors  is  an  in- 
separable and  inalienable  part  of  the  right  of  trial  by  jury 
guaranteed  by  the  constitution.''  {Lombardi  v.  California 
St.  By.  Co.,  124  Cal.  313,  [57  Pac.  68].)  We  do  not  rec 
ognize  any  difference  in  the  application  of  the  rule  where  the 
prejudice  exists  against  a  defendant  individually  for  some 
particular  cause,  personal  in  its  nature,  or  where  a  like  preju- 
dice exists  on  account  of  the  offense  with  which  he  stands 
charged.  The  challenge  being  for  actual  bias,  the  trial  court 
was  called  upon  to  determine  the  facts.  *' Under  such  cir- 
cumstances, a  large  discretion  is  vested  in  the  trial  court  and 
its  ruling  is  only  reviewed  by  this  court  in  exceptional  cases; 
for  it  is  only  when  the  evidence  upon  the  voir  dire  examina- 
tion of  the  juror  presents  to  this  court  a  question  of  law  that 
an  exception  to  the  disallowance  of  a  challenge  for  actual  bias 
may  be  reviewed."  {People  v.  Flannelly,  128  Cal.  86,  [60 
Pac.   671].}     It  will  be   observed   that  the  juror  Kinkier 
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frankly  admitted  that  his  eondition  of  mind  was  sueh  that  he 
could  not  fairly  and  impartially  try  the  eause.  He  conceded 
frankly  that  he  had  such  bias  and  prejudice  against  anyone 
charged  with  this  offense  that  he  could  not  sit  impartially  and 
determine  the  matter  with  the  same  degree  of  calmness  which 
he  could  exercise  in  cases  where  other  offenses  were  charged. 
There  is,  to  our  mind,  no  conflict  in  the  evidence  upon  the 
voir  dire  examination  as  to  the  matter  of  actual  prejudice  and 
bias,  unless  his  subsequent  opinion  upon  cross-examination, 
that  he  could  give  the  benefit  of  all  reasonable  doubt  to  the 
defendant,  could  be  so  regarded.  We  regard  his  cross-exam- 
ination in  the  sense  of  an  opinion  as  to  his  own  ability  to  set 
aside  an  admitted  prejudice.  The  rule  permitting  a  juror  to 
qualify  by  stating  that  he  can  and  will  try  the  eause  impar- 
tially, notwithstanding  an  opinion  previously  formed  (Pen. 
Code,  sec.  1076),  has  no  application  here.  There  being,  then, 
in  our  judgment  no  conflict  in  the  evidence  presented  upon 
the  trial  of  the  challenge  for  cause,  the  matter  is  resolved  into 
a  question  of  law,  and  is  strikingly  similar  to  that  considered 
in  Quill  V.  Southern  Pacific  Co.,  140  Cal.  270,  [73  Pac.  991] . 
Nor  do  we  regard  the  case  of  OraybUl  v.  De  Young,  146  Cal. 
422,  [80  Pac.  619],  as  establishing  a  different  doctrine;  for 
in  the  last-mentioned  case,  as  said  by  the  court  in  the  major- 
ity opinion,  ''the  answers  of  the  juror  tended  to  show  that  he 
would  be  bound  by  the  evidence,"  and  in  that  respect  it  is 
distinguishable  from  the  case  of  QuUl  v.  Southern  PcuAfic  Co,, 
140  Cal.  270,  [73  Pac.  991],  as  well  as  from  the  case  under 
consideration.  We  are,  therefore,  of  opinion  that,  as  a  mat- 
ter of  law,  the  court  erred  in  disallowing  the  challenge  to  the 
juror  Kinkier,  and  that  such  matter  is  reviewable  upon  this 
appeaL  This,  then,  leads  us  to  a  consideration  of  the  effect 
of  such  disallowed  challenge  upon  the  rights  of  the  defendant 
in  respect  of  his  peremptory  challenges.  We  regard  People  v. 
Helm,  152  Cal.  534,  [93  Pac.  99],  as  determinative  of  this 
question.  The  fact  that  defendant  was  required  to  exercise 
one  of  his  peremptory  challenges  in  order  to  remove  Elinkler 
from  the  panel  was,  in  effect,  restricting  his  peremptory  chal- 
lenges to  nine  in  number.  As  said  in  the  case  last  cited:  ''It 
makes  no  difference  in  this  respect  that  no  challenges  for 
cause  were  interposed  by  defendant  to  any  jurors  called  to 
the  box  after  the  exhaustion  of  his  peremptory  challenges  had 
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been  forced  by  the  improper  rolings  of  the  court  upon  his 
challenges  for  cause.  It  may  often  happen  that  a  juror  most 
obnoxious  to  a  defendant  may  sucoessfuUy  pass  examination 
upon  his  voir  dire.  That  examination  may  disclose  no  ground 
for  the  interposition  of  a  challenge  for  cause.  Yet  there  may 
be  some  reason  known  to  the  defendant  which  would  make  it 
most  prejudicial  to  him  that  the  juror  should  be  retained. 
Even  more,  the  right  to  exercise  peremptory  challenges  is  ab- 
solute. Such  a  challenge  may  be  exercised  upon  the  mere 
whim  or  caprice  of  defendant;  so  that  again  we  say  that  any 
rulings  of  a  court  which  compel  a  defendant  to  exhaust  his 
peremptory  challenges  and  force  him  to  accept  jurors  after 
his  challenges  have  been  so  exhausted,  become  the  proper  sub- 
ject of  review.*'  As  said  by  the  supreme  court  of  Ohio  in  the 
case  of  Hartneti  ▼.  atais,  42  Ohio  St.  578:  ''Where,  as  in  this 
case,  the  accused  does  exhaust  his  peremptory  challenges  be- 
fore the  jury  is  impaneled,  ...  it  cannot  be  said  'no  preju- 
dice resulted  to  defendant  from  such  erroneous  rulings  of  the 
court.'  "  This  case  cites  with  approval  People  v.  WeU,  40 
GaL  268,  in  which  case  it  is  held  that  the  practical  result  of 
the  erroneous  disallowance  of  defendant's  challenge  for  cause 
was  to  contract  the  number  of  peremptory  challenges  to  which 
he  was  entitled  and  may  have  been  seriously  prejudicial  to  the 
defendant.  This  seems  to  be  recognized  in  other  jurisdictions 
and  may  be  said  to  be  settled  law. 

We  are  of  opinion  that  this  error  of  the  court  in  denying 
defendant's  challenge  for  cause  had  the  effect  to  deprive  de- 
fendant of  his  full  right  to  exercise  ten  peremptory  challenges 
and  is  so  prejudicial  as  to  warrant  a  reversal  of  the  judg- 
ment and  order. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded  for  further  proceedings. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 
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[GiT.  No.  S25.    Seeond  Appellate  I>i8tilct.--Jii]ie  8,  1910.] 

CAEOL  CROUSE-PROUTT,  and  SIMON  PROUTY,  Her 
Husband,  Respondents,  v.  JULIA  JL  N.  ROOERS,  and 
W.  B.  JUDSON,  AppellantB. 

Obdxb  OBANTiNe  Nxw  TsiAir— Obounds  of  Motion — Obnoull  Obdia— 
Revhw  upon  Apfxal. — ^Where  the  gromids  of  a  motion  for  a  new 
trial  were  insnffieienej  of  the  evidence  to  justify  the  decision,  newly 
discovered  evidence  based  upon  affidavits,  and  errors  of  law  occnr- 
ring  at  the  trial,  a  general  order  granting  the  motion  will  not  be 
disturbed  npon  appeal,  unless  it  appears  that  the  making  of  the 
order  constitutes  an  abuse  of  discretion. 

Id. — Quixrmo  Title — Contbact  of  PxmcHASB — Gonfuctino  Evidkmcb 

— AOENCT  AND   TBUST  FOB  PUBOHASBB — ^NOTICK— NbW   EviDBMCB— 

Pbopeb  Obdeb  Gbanting  New  Tbial. — In  an  action  to  quiet  title, 
where  conflicting  titles  rested  npon  a  contract  of  purchase,  and  find- 
ings for  the  defendants  were  made  upon  conflicting  evidence  that 
the  contract  was  not  complied  with,  that  the  female  plaintiff  was  a 
grantee  of  the  purchaser,  whose  deed  did  not  describe  the  land 
sued  for,  and  that  the  female  defendant's  deed  from  the  vendor 
and  original  purchaser  was  without  notice  of  plaintiifs'  deed,  but 
there  is  evidence  in  the  record  from  which  the  court  might  conclude, 
in  its  order  granting  a  new  trial  to  plaintiffs,  that  the  grantee  of 
the  purchaser  was  a  corporation  which  was  a  mere  agency  and 
trustee  for  the  purchaser,  that  the  defendant  had  actual  and  con- 
structive notice  of  plaintiffs'  deed,  and  also  that  the  newly  dis- 
covered evidence  conflicted  with  its  flndiogs,  the  court  did  not  abuse 
its  discretion  in  granting  the  new  triaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County,  granting  a  new  triaL    Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Haas,  Oarrett  &  Dunnigan,  for  Appellants. 

0.  B.  Carter,  and  Schweitzer  ft  Button,  for  Respondents. 

SHAW,  J. — ^Action  to  quiet  title.  Judgment  went  for  de- 
fendants ;  plaintiffs  moved  for  a  new  trial,  which  motion  was 
granted,  and  defendants  prosecute  this  appeal  from  the  order 
granting  the  same. 

UOaLApp.r-ee 
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The  judgment  was  based  upon  certain  findings  of  the  conrt 
to  the  effect  that  the  purchase  price  of  the  lot  in  controversy 
was  not  paid  to  Glassell  pursuant  to  the  contract;  that  the 
deed  to  plaintiff  Carol  Crouse-Prouty  did  not  describe  the 
land  set  out  in  the  complaint;  that  at  the  time  defendant 
Julia  Nolan  Rogers  received  the  deed  to  the  lot  she  had  no 
notice,  either  actual  or  constructiye,  of  the  deed  from  the  cor- 
poration to  plaintiff,  and  that  plaintiff  had  no  claim  of  right, 
title,  or  interest  in  and  to  the  lot  in  qaestion,  as  to  all  of  which 
findings  the  evidence  was  conflicting. 

The  grounds  of  the  motion  for  a  new  trial  were  insufficiency 
of  the  evidence  to  justify  the  decision,  newly  discovered  evi- 
dence embodied  in  affidavits  used  ui>on  the  hearing  of  the  mo- 
tion, and  errors  of  law  occurring  at  the  triaL  In  such  cases, 
where  the  order,  as  here,  is  general,  this  court  wiU  not  dis- 
turb the  ruling  of  the  trial  court  unless  the  making  of  the 
order  constitutes  an  abuse  of  discretion.  {Brooks  v.  San 
Francisco  etc.  Ry.  Co.,  110  CaL  178,  [72  Pac  570] ;  Cde  v. 
Wilcox,  99  CaL  552,  [34  Pac  114]  ;  Von  Schroeder  y.  Spreck- 
ds,  147  CaL  186,  [81  Pac  515].) 

On  December  26, 1885,  Andrew  Olaasell,  who  was  the  com- 
mon source  of  title,  entered  into  a  contract  with  Balph  and 
W.  E.  Bogers,  whereby  he  agreed  to  sell  and  convey  to  them 
a  large  tract  of  land,  which  included  the  lot  in  controvert. 
On  March  24,  1886,  Balph  and  W.  E.  Bogers  transferred  this 
agreement  for  purchase  to  a  corporation  known  as  the  Gar- 
vanza  Land  Company,  which,  under  the  terms  of  the  agree- 
ment, caused  a  portion  of  the  land  to  be  subdivided  into  lots 
and  blocks  and  designated  it  as  ^^Garvanza  Addition  No.  1,'' 
map  of  which  was  duly  recorded.  On  June  19,  1886,  the  cor- 
poration, for  a  valuable  consideration,  executed  a  deed,  which 
was  duly  recorded,  to  plaintiff  Carol  Crouse-Prouty,  whereby 
it  conveyed  to  her  the  lot  in  question.  After  the  execution  of 
this  deed  by  the  corporation,  and  on  December  15,  1886,  the 
corporation  transferred  the  Glassell  contract  to  W.  F.  Mc- 
Clure,  who,  on  the  day  following,  assigned  it  to  Balph  Bogers. 
On  July  12,  1888,  Glassell  executed  a  grant  deed  to  Balph 
Bogers  of  the  lands  described  in  the  said  contract,  excepting 
therefrom  certain  tracts,  which  excepted  lands  did  not,  how- 
ever, include  the  lot  involved  in  this  action.  W.  E.  Bogers 
joined  Glassell  in  the  execution  of   this  eonveyanca     This 
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deed  recited  payment  of  the  consideration  mentioned  in  the 
contract,  and  that  ''this  deed  is  delivered  and  accepted  in 
satisfaction  of  the  existing  obligations  of  the  party  of  the  first 
part  (Olassell),  by  reason  of  said  contract  of  December  26, 
1885."  On  January  2,  1892,  Ralph  Rogers  conveyed  the  lot 
in  question,  together  with  other  lands,  to  one  Conway,  from 
whom,  by  mesne  conveyance,  defendants  acquired  whatever 
title  they  have  to  the  lot.  It  thus  appears  that  plaintiffs' 
claim  of  title  to  the  lot  is  by  virtue  of  the  deed  from  the  Oar- 
vanza  Land  Company,  whose  only  interest  in  the  lot  was  by 
virtue  of  the  Qlassell  contract,  while  defendants  daim  under 
a  subsequent  deed  made  by  Ralph  Rogers  after  he  had  ac- 
quired title  to  the  property  by  a  deed  executed  pursuant  to 
the  Glassell  contract. 

The  record  contains  evidence  which  tends  to  prove  that 
Ralph  Rogers  organized  the  Oarvanza  Land  Company  as  an 
agency  by  means  whereof  to  more  conveniently  conduct  the 
real  estate  business  in  which  he  was  then  engaged,  and  make 
sales  of  lands  and  interest  owned  by  him ;  that  he  owned  prac- 
tically all  of  the  stock  and  was  president  of  the  corporation ; 
that  the  other  directors  and  officers,  except  W.  E.  Rogers, 
who  for  a  short  period  held  a  comparatively  small  amount  of 
stock  which  Ralph  subsequently  acquired,  were  mere  dum- 
mies ;  that  all  the  persons,  including  the  corporation,  in  whom 
the  title  to  the  property  was  at  any  time  vested,  held  the  same 
without  consideration  and  as  trustee  for  Ralph  Rogers;  that 
defendant  Julia  Nolan  Rogers  at  the  time  she  claims  to  have 
acquired  the  lot  by  purchase  for  a  valuable  consideration  had 
actual  notice  of  the  conveyance  of  the  lot  to  plaintiff  Carol 
Crouse-Prouty,  and  of  the  fact  that  she  claimed  ownership 
under  the  deed  from  the  corporation.  Moreover,  under  the 
facts  presented,  the  court  might  be  justified  in  holding  the 
record  of  plaintiff's  deed  sufficient  to  impart  constructive  no- 
tice.    {Rogers  v.  McCartney,  3  Cal.  App.  34,  [84  Pac.  215].) 

This  and  other  evidence  on  the  part  of  plaintiff,  including 
a  number  of  affidavits  of  newly  discovered  evidence  presented 
at  the  hearing,  tended  to  establish  facts  contrary  to  those 
found  by  the  court,  and,  by  reason  of  the  granting  of  the  mo- 
tion, it  must  be  presumed  that  the  court  arrived  at  the  con- 
clusion upon  the  hearing  thereof  that  the  evidence  upon  which 
it  based  the  findings  was  insufficient,  either  with  or  without 
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the  newly  discovered  evidence  shown  by  affidavits,  to  support 
them.    The  record  fails  to  disclose  any  abuse  of  discretion  on 
the  part  of  the  court  in  granting  the  motion. 
The  order  appealed  from  is,  therefore,  afSrmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  4,  1910. 


[Crim.  No.  119.    Third  Appellate  Bietrict—nJane  6,  1910.] 

In  the  Matter  of  the  Application  of  DAVE  MILLEB  for  a 

Writ  of  Habeas  Corpus. 

CuiaNAL  Law — ^Misdemxanob— Licxnsx   Tax  Undes  Countt  Oboi* 

NANCB  NOT  PUNISHINO  NOMPATMXNT — ^PUNISHKENT  UnDEB   PsNAL 

Code — Habeas  Cokpvb. — The  fact  that  a  count/  ordinanee  imposiiig 
a  license  tax  to  be  paid  to  the  tax  collector  on  the  business  of  rais- 
ing, grazing,  herding  and  pasturing  cattle  within  the  countj  does 
not  denounce  the  nonpayment  of  the  tax  as  a  crime,  cannot  entitle 
one  charged  with  such  nonpajment  as  a  misdemeanor  under  section 
435  of  the  Penal  Code  to  be  released  on  habeaa  corpus. 

Id. — Construction  or  Penal  Code — "Law  or  State" — OEDnrANCES  In- 
cluded.— ^Under  section  435  of  the  Penal  Code,  providing  that 
"^▼eiy  person  who  commences  or  carries  on  anj  business,  trade, 
profession  or  calling,  for  the  transaction  or  carrying  on  of  which 
a  license  is  required  by  any  law  of  this  state,  without  taking  out 
or  procuring  the  license  prescribed  by  such  law  is  guilty  of  a  misde- 
meanor," the  words  "any  law  of  this  state"  include  ordinances  of 
counties  and  municipalities." 

Id. — ^License  Tax  on  Business  or  Baisino,  Gbazxno,  Heboino  and 
pASTUEiNo  Cattle  not  fob  Beysnue  —  Police  Poweb  —  Disgbb- 
TION. — A  tax  on  the  business  of  raimng,  gradng,  herding  and  pas- 
turage of  cattle  within  the  county,  imposed  by  a  county  ordinance, 
is  not  a  tax  for  the  purpose  of  raising  revenue;  but  it  is  a  proper 
exercise  of  the  police  power  of  the  county  which  is  extensive,  and 
in  the  exercise  of  which  a  very  wide  discretion  as  to  what  is  need- 
ful and  proper  is  necessarily  committed  to  the  legislative  body  in 
which  the  power  to  make  such  laws  is  vested. 

ID.^ — Mannkb  and  Extent  or  Beoulation — Poweb  or  CouBTS.-*The 
pi^nrttur  ftiid  sxteiit  of  such  rcgulation  are  primarily  legialatiTe  qnet- 
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tionsy  and  the  eoarts  will  not  interfere  unless  it  elearlj  appears  that 
the  legislative  body  has  under  the  guise  of  regulation  imposed  an 
arbitrary  or  unreasonable  burden  upon  the  use  of  property  or  the 
pursuit  of  an  oeeupation.  It  is  a  judicial  question  whether  a  par- 
ticular regulation  of  the  right  to  pursue  a  lawful  business  is  a 
valid  exercise  of  the  police  power,  though  the  power  of  the  court 
to  declare  any  regulation  invalid  will  be  exercised  with  the  utmost 
caution. 

Idu— Obdinancb  mttst  bs  Showk  to  ve  TTnbeasonabli. — ^An  ordinance 
must  be  dearly  shown  by  the  attacking  parfy  to  be  clearly  unreason- 
able to  authorise  the  interference  of  the  court 

Id. — ^Pbbsumption  of  BsisoMABLiKisSd — ^The  presumption  is  in  favor  of 
the  reasonableness  of  the  license  tax  imposed  by  a  county  ordinance. 
The  county  in  imposing  it  is  not  limited  to  the  exact  amount  of  the 
expense  as  it  may  subsequently  develop.  What  expense  the  county 
wUl  be  put  to  in  the  enforcement  cannot  be  determined  by  the  ex- 
pense of  the  ordinance  itself. 

lb. — EvTDENCS  Sbowikg  Beasonaslbness. — ^Where  the  evidence  adduced 
shows  that  the  amotmt  to  be  realised  from  the  tax  on  all  owners 
of  cattle  is  comparatively  small,  and  appears  reasonable  in  view 
of  the  probable  expense  to  the  county  that  may  be  caused  by  the 
business,  even  though  the  amount  of  such  expense  is  not  definitely 
stated,  it  cannot  be  said  the  presumption  is  overcome  that  such  ex- 
pense may  approximate  the  amount  of  the  tax,  or  that  the  board 
was  not  entirely  justified  in  concluding  the  tax  was  proper  to  meet 
a  reasonable  anticipated  expense. 

Id.— HABXA8  COBPUS — ^YOLUNTABT  AND  InVITBD  SOBBBNDlft  TO  SBSBIVF— 

Absxngb  ov  Goktbol  by  Shxbjft — Dismissal  of  Wbit^— Where  the 
return  of  the  sherifP  to  the  petition  for  the  writ  of  habeas  corpus 
shows  that  the  petitioner  came  to  him  and  voluntarily  surrendered 
himself  to  the  sheriff,  who  did  not  take  control  over  him,  it  suffi- 
ciently appears  that  if  at  the  very  moment  when  the  writ  was  ap- 
plied for  he  was  in  the  custody  of  the  officer,  it  was  only  momentary, 
and  invited  to  obtain  a  decision  on  the  validity  of  the  ordinance. 
This  practice  is  not  within  the  spirit  of  the  habeas  earptu  act,  and 
cannot  be  countenanced  by  the  court;  and  the  writ  will  be  dismissed 
on  that  ground. 

PETITION  fop  writ  of  habeas  carpus. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  F.  Treadwell,  for  Petitioner. 

Pat  B.  Parker,  for  Bespondent. 
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BURNETT,  J. — ^The  petitioner  was  charged  in  the  justice 
court  of  Bridgeport  township,  county  of  Mono,  with  misde- 
meanor in  having  commenced  and  carried  on  within  said 
county  "the  business  of  raising,  grazing,  herding  and  pastur- 
ing cattle  without  having  taken  out  or  procured  a  license 
therefor,  as  required  by  an  ordinance  of  the  board  of  super- 
visors of  said  county." 

The  said  ordinance  requires  on  the  part  of  everyone  en- 
gaged in  such  business  the  payment  to  the  tax  collector  of  the 
sum  of  seven  cents  for  each  cow,  heifer,  bull  or  bullock  owned 
by,  in  the  possession  or  under  the  control  of  such  person  and 
used  in  such  business  in  Mono  county. 

It  is  claimed  that  petitioner  is  entitled  to  his  discharge  for 
two  reasons :  First,  the  ordinance  does  not  provide  that  the  act 
complained  of  shall  be  a  crime;  and  secondly,  the  ordinance  is 
"unreasonable,  unconstitutional  and  void,  and  was  not  passed 
for  the  purpose  of  regulating  the  business  therein  referred  to, 
but  was  passed  solely  for  the  purpose  of  raising  revenue.'' 

The  ordinance  does  indeed  omit  to  denounce  as  a  crime  the 
failure  to  secure  said  license,  but  petitioner  was  amenable  to 
prosecution  by  virtue  of  section  435  of  the  Penal  Code,  pro- 
viding that  "Every  person  who  commences  or  carries  on  any 
business,  trade,  profession  or  calling,  for  the  transaction  or 
carr3dng  on  of  which  a  license  is  required  by  any  law  of  this 
state,  without  taking  out  or  procuring  the  license  prescribed 
by  such  law,  is  guilty  of  a  misdemeanor.''  It  has  been  held 
by  the  supreme  court  that  "Any  law  of  this  state"  includes 
ordinances  of  counties  and  municipalities.  (Ex  parte  Chris- 
tensen,  85  Cal.  208,  [24  Pac.  747] ;  Ex  parte  Mansfiels,  106 
Cal.  400,  [39  Pac.  775] ;  Ex  parte  Bagshaw,  152  Cal.  701,  [93 
Pac.  864].) 

The  second  ground  of  attack  is  equally  untenable.  It  is 
well  settled  that  the  "police  power,  the  power  to  make  laws 
to  secure  the  comfort,  convenience,  peace  and  health  of  the 
community,  is  an  extensive  one,  and  in  its  exercise  a  very  wide 
discretion  as  to  what  is  needful  or  proper  for  the  purpose  is 
necessarily  committed  to  the  legislative  body  in  which  the 
power  to  make  such  laws  is  vested."  (Ex  parte  WhitweU,  98 
Cal.  73,  [35  Am.  St  Kep.  152,  32  Pac.  870]  .^ 


June,  1910.]  In  bb  Millbb.  567 

''The  manner  and  extent  of  such  regulation  are  primarily 
legislative  questions,  and  the  courts  will  not  interfere  unless 
it  clearly  appears  that  the  legislature  has,  under  the  guise  of 
regulation,  imposed  an  arbitrary  or  unreasonable  burden 
upon  the  use  of  property  or  the  pursuit  of  an  occupation." 
(County  of  Plumas  v.  Wheeler,  149  Cal.  762,  [87  Pac.  911].) 

''It  is  always  a  judicial  question  whether  a  particular  regu* 
lation  of  the  right  to  pursue  a  useful  business  is  a  valid  exer- 
cise of  the  police  power,  though  the  authority  of  the  courts 
to  declare  any  regulati'on  invalid  will  be  exercised  with  the 
utmost  caution.  An  ordinance  must  be  clearly  shown  by  the 
attacking  party  to  be  obnoxious  and  unreasonable  to  author- 
ize the  interference  of  the  court"  {In  r$  McCoy,  10  CaL 
App.  116,  [101  Pac.  419].) 

And,  as  stated  in  County  of  Plumas  v.  Wheelerf  149  CaL 
762,  [87  Pac.  911] :  "It  is  to  be  remembered  that  the  pre- 
sumption is  in  favor  of  the  reasonableness  of  the  charge,  and 
that  the  county  is  not  limited  to  the  exact  amount  of  the  ex- 
pense, as  it  may  subsequently  develop.  'The  municipality  is 
at  liberty  to  make  the  charge  large  enough  to  cover  any  rea- 
sonable anticipated  expense.'  {Atlantic  etc.  Tel.  Co.  v.  Phil- 
adelphia, 190  U.  S.  160,  [23  Sup.  Ct.  Eep.  817] .)  .  .  .  What 
expense  the  county  will  be  put  to  in  the  enforcement  of  the 
ordinance  cannot  be  determined  from  an  inspection  of  the  or- 
dinance itself.  •  •  •  To  arrive  at  the  amount  of  such  expense 
it  would  be  necessary  to  consider  the  topographical  conditions 
of  the  county,  the  extent  of  the  industry  as  practiced  there, 
the  effect  of  the  industry  on  the  roads,  trails  and  other  pub- 
lic property  of  the  county,  the  probable  cost  of  prosecutions 
for  violations  of  the  ordinance  and  any  other  matters  having 
a  reasonable  tendency  to  indicate  the  cost  to  which  the  county 
would  be  subjected  by  the  business  sought  to  be  regulated." 
It  was  there  held  that  a  tax  of  ten  cents  per  head  upon  sheep 
and  lambs  in  the  absence  of  evidence  as  to  cost  of  regulation 
could  not  be  adjudged  unreasonable. 

Some  evidence  was  taken  in  the  matter  before  us,  but  it 
cannot  be  said  that  it  i  pearly  appears  therefrom  that  the  tax 
in  question  is  unreasom  l)le  and  oppressive.  The  amount  real- 
ized from  the  license  in  .comparatively  small  and  the  showing 
made  by  petitioner  fall«  far  short  of  that  considered  by  this 
court  in  the  McCoy  casf  (10  CaL  App.  116,  [101  Pac.  419]). 
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The  amount  of  tax  upon  all  the  owners  of  the  cattle  does 
not  exceed — so  it  is  admitted — the  sum  of  $700  a  year  and 
some  years  it  is  much  less. 

This  certainly  appears  quite  reasonable  in  view  of  the  prob- 
able expense  to  the  county  that  may  be  caused  by  the  business, 
and  while  the  evidence  as  to  this  is  unsatisfactory  and  indef- 
inite, it  cannot  be  said  that  the  presumption  is  overcome  that 
said  expense  may  approximate  the  amount  of  the  tax,  or  that 
the  board  of  supervisors  was  not  entirely  justified  in  con- 
cluding that  the  tax  was  proper  to  meet  "a  reasonable  an- 
ticipated expense." 

But  there  is  another  reason  why  the  application  should  be 
denied,  and  that  is  found  in  the  return  of  the  sheriff,  ''That 
on  November  1, 1909,  the  said  Dave  Miller  did  come  to  me  as 
said  sheriff,  and  state  that  he  desired  to  surrender  himself  to 
my  custody,  and  release  his  bail,  and  whatever  custody  or  con- 
trol I  now  have  is  solely  under  this  surrender.  Upon  the  said 
Dave  Miller  thus  surrendering  himself  I  did  not  assume  ac- 
tual custody  or  control  of  the  person  of  the  said  petitioner, 
and  he  was  permitted  his  own  recognizance,  and  has  never  by 
me  been  in  restraint  or  jeopardy."  It  thus  appears  that,  if 
at  the  very  moment  the  petitioner  applied  for  the  writ  he 
was  in  the  custody  of  the  ofiScer  it  was  only  momentary  and 
voluntary,  and  invited  for  the  purpose  of  obtaining  a  deci- 
sion as  to  the  validity  of  said  ordinance.  This  practice  is  said 
to  be  not  within  the  spirit  of  the  habeas  corpus  act,  and  not 
to  be  countenanced  by  the  courts.  In  the  case  of  In  re  Oow, 
139  CaL  243,  [73  Pac.  145],  the  practice  is  condemned  in  the 
following  language:  ''Our  conclusion  is  that  such  a  practice 
ought  not  to  be  countenanced,  and  hereafter  the  court  will 
make  strict  inquiry  in  this  class  of  cases  whether  the  alleged 
imprisonment  is  actual  and  involuntary,  and  if  it  is  found  to 
be,  as  in  this  case,  a  merely  nominal  restraint,  voluntarily  sub- 
mitted to  for  the  purpose  of  making  a  case,  the  proceeding 
will  be  dismissed." 

For  the  foregoing  reasons,  the  writ  is  discharged  and  the 
proceeding  dismissed* 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Crim.  No.  126.    Third  Appellate  Distrlet.— June  18,  1910.] 

THE  PBOPLB,  Eespondent,  ▼.  EAPAELB  PETEUZO,  Ap- 

pellant. 

OamaiAL  I«a.w— MubdkBt-Suppobt  oy  Terdiot.— Held,  that  the  eridenee 
is  clear  and  eonvineiiig  that  the  defendant  eharged  with  murder 
waa  jiurtlj  eonvieted  of  murder  in  the  flnt  degree;  that  the  defend* 
ant  may  consider  himself  fortunate  that  the  jury  fixed  the  penalty 
at  life  imprisonment,  instead  of  leaving  the  severer  penalty  to  be  im- 
posed by  the  conrt;  that  there  is  no  pretense  of  excnse  or  justifica- 
tion for  the  homicide;  and  that  the  case  for  the  people  rested  upon 
the  dying  declaration  of  the  deceased,  the  testimony  of  ^e-witnesses 
to  the  shooting^  and  the  defendant's  attempt  to  escape  from  jail 
after  his  arrest. 

Id. — ^Dtino  DEOLAmAiioN  OP  AusTUAN — iNCTBFBsm — ^Trahslavion  B»- 
poas  SioNATUBi — ^Hbabino  or  Enousb  nN]>KB8T00]>— Admission.-* 
Where  the  dying  declaration  of  the  deceased  was  first  given  in  the 
Austrian  language  to  an  interpreter,  and  it  was  formally  written 
down  in  English,  and  read  to  and  undwstood  by  him  before  signing 
it,  and  he  had  first  been  informed  by  the  attending  physician  that 
he  would  die,  and  the  declaration  stated  that  it  was  made  in  fear 
of  death,  and  believing  that  he  was  about  to  die,  and  stated  the  de- 
tails of  the  shooting  by  defendant  and  his  companion,  and  no  objec- 
tion was  made  thereto,  it  was  properly  admitted. 

Id. — Teshmont  ov  Phtsioun — Czbtaimtt  ov  Dbatk — Opiniom — ^Point- 
INQ  Out  Shooting  Pabtiss. — ^Where  the  attending  phjrsidan,  before 
the  dying  declaration  was  admitted,  testified  that  he  told  deceased, 
through  another  party,  that  he  would  die,  and  when  his  opinion 
was  asked  as  to  his  living  or  dying  at  that  time,  stated,  over  ob- 
jection, that  when  he  so  told  the  deceased,  his  opinion  was  that 
he  would  certainly  die,  the  answer  was  without  prejudice.  He  fur- 
ther testified  that  when  defendant  and  his  companion  were  brought 
before  deceased  he  pointed  them  out  as  the  parties  who  did  the 
shooting. 

Id^-<:;bo88-xzamikation  of  Phtsicun — Speaking  Thbough  Intib- 
PBXTxa — ^Incompstent  Hearsay. — ^Where  the  physician  testified  on 
cross-examination  that  all  he  had  to  do  with  the  defendant  was 
done  through  the  interpreter,  and  the  interpreter  only  spoke  to  him, 
his  testimony  as  to  what  the  interpreter  said  to  him  was  incompe- 
tent hearsay. 

Id. — Settled  Bule — ^Inoompetxmt  Evidenob— Neoessast  Translation. 
It  is  a  wellHiettled  role  that  a  witness  is  incompetent  to  testify  to 
a  declaration  made  by  a  party  when  it  is  necessazy  to  have  it  trans- 
lated before  it  can  be  understood  by  the  witness.    Buck  tsetlmoiy 
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is  cleaTly  bearsaj,  as  the  witness  necessarily  testifies  to  what  Um 
interpreter  declares  the  other  partj  said. 

L>. — ^Waiver  of  Objection — Motion  to  Stbiki  Ottt. — ^Where  no  objee^ 
tion  was  taken  to  the  original  evidence  of  the  physician  that  he  in- 
formed the  deceased  through  another  partj  that  he  eonld  not  live, 
objection  to  such  evidence  is  waived  and  cannot  be  urged  for  the 
first  time  on  motion  to  strike  it  out. 

Id. — Tenable  Testimony  as  to  Pointing  Out  Pasrbs — Substance  or 
Dying  Deolabation — Evidengb  as  to  Use  or  Snoush. — The  testi- 
mony as  to  the  pointing  out  by  the  deceased  of  the  parties  who 
shot  him,  when  brought  before  him,  was  tetnable  as  proving  by 
ocular  demonstration  the  substance  of  his  dying  declaration.  Other 
witnesses  further  testified  that  he  identified  them  in  the  use  of 
the  English  language. 

Id. — FmiNG  of  Fatal  Shot— Disaqbeement  of  Witnesses  Immaterial 
— Aiding  and  Abetting. — It  is  immaterial  that  all  the  witnesses 
did  not  agree  that  defendant  alone  fired  tlie  fatal  shot,  since, 
whether  he  did  so  or  only  aided  and  abetted  in  the  consummation 
of  the  orime,  there  was  ample  evidence,  on  either  theory,  to  justify 
the  conviction  of  the  defendant. 

Id. — District  Attorney  not  Bound  to  Elect — ^Province  of  Jury. — 
The  district  attorney  was  not  required  to  elect  one  or  the  other  of 
these  positions  on  which  to  base  his  claim  for  a  verdict.  His  doty 
was  done  when  be  presented  the  evidence;  and  it  was  for  the  jury, 
under  proper  instructions,  to  follow  the  witnesses  whose  testimony 
carried  conviction.  In  such  ease,  the  witnesses  testified  to  only  one 
transaction  and  one  offense,  and  under  the  law  he  was  a  principal, 
and  could  be  convicted  of  murder  under  either  contingency. 

Id. — Declaration  About  Shooting  Day  After  Homicide. — Part  of  Bes 
Gestae. — While  it  is  true  that  the  facts,  circumstances  or  declara- 
tions which  grow  out  of  the  principal  fact  and  serve  to  illustrate, 
qualify  or  explain  it  constitutes  the  res  gestae,  still  that  term  is 
not  so  comprehensive  as  to  include  declarations  made  on  the  day 
following  the  homicide  and  many  hours  thereafter,  as  to  what  wai 
then  said  about  the  shooting  which  took  place  the  night  before. 

Id. — Instruction  as  to  Aiding  and  Abetting  "Unlawful  Act." — ^Aa 
instruction  that  if  the  jury  "believes,  upon  the  evidence,  to  a  mora} 
certainty  and  beyond  a  reasonable  doubt  that  defendant  was  pres- 
ent aiding  and  abetting  in  the  commission  of  an  unlawful  act,  and 
that  in  the  eommission  of  said  unlawful  act  deceased  was  killed,  it 
will  be  your  duty  to  bring  in  a  verdict  of  guilty  of  murder  in  the 
first  degree,"  was  abstractly  erroneous;  but  where  the  only  **unlaw- 
ful  act"  proved  is  the  deliberate  attempt  to  take  the  life  of  the 
deceased,  unless  there  be  some  evidence  of  an  attempt  to  commit 
robbery,  the  instruction  is  obviously  without  prejudiee. 

Id. — Instruction  Abstractly  Erroneous  not  Erroneous  in  Fact. — 
An  instruetion  may  be  abstractly  erroneous  as  a  general  proposition 
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and  yet  not  erroneous  when  eoneidered  in  connection  with  the  pai^ 
tienlar  case  and  the  facts  to  which  it  relates. 

IP. — iMSTBUCnON  OV  COUST  AS  TO  '^NLAWTUL  AOT^ — AlDINO  AND  AbKP* 

TiNO  MuBDEft. — That  the  conrt  intended  hj  the  words  ''aiding  and 
abetting  an  unlawful  act/*  to  refer  to  the  act  of  murder,  is  shown 
bj  an  instruction  given  at  defendant's  request,  that  "it  must  be 
proTed  to  a  moral  certainty  and  beyond  all  reasonable  doubt  that 
the  person  charged  as  an  aider  and  abetter  of  his  malice  afore- 
thought was  present,  aiding  and  abetting  his  principal  in  the  act 
of  taking  the  life  of  the  deceased,"  and  that  otherwise  '^on  cannot 
convict  him  of  murder." 

Id. — iNSTBUcnONS  AS  TO  "MoTiVB.'' — The  court  did  not  err  in  an  in- 
struction that  if  the  jury  were  satisfied  beyond  a  reasonable  doubt 
that  the  crime  of  murder  has  been  committed  and  that  defendant  is 
guilfy  thereof,  "then  the  motive  for  its  commission  is  unimportant 
and  not  material."  But  that  the  court  did  not  minimise  "motive" 
appears  from  another  instruction  that  the  absence  of  motive  "is  a 
circumstance  in  favor  of  innocence/'  and  that  when  there  is  "reason- 
able  doubt  as  to  who  committed  it,  affords  a  strong  presumption 
of  innocence." 

Id. — iNSTBucnoN  as  to  Attempt  to  Esgaps  not  Pbejudicial. — ^Where 
there  was  evidence  that  after  the  arrest  of  the  defendant,  while 
he  was  in  the  county  jail,  he  attempted  to  escape,  an  instruction 
to  the  jury  that  if  they  found  this  to  be  true  from  the  evidence, 
"that  fact  alone  is  not  evidence  of  guilt,  but  it  is  a  circumstance 
that  the  jury  may  weU  consider  in  determining  the  guilt  or  inno- 
cence of  the  defendant,"  is  not  prejudicial  to  the  defendant  from 
the  use  of  the  word  "well,"  but  it  is  more  favorable  to  defendant 
than  he  would  expect,  in  declaring  that  the  attempt  to  escape,  "of 
itself,  ii  not  evidence  of  guilt/'  but  of  this  defendant  appealing 
cannot  complain. 

Id. — iNsTBucnoN  as  to  Qxm/r  Followino  Intention  to  Kill  not 
Pbbjudiciallt  Mislbadino. — An  instruction  that  "every  person  is 
presumed  to  intend  what  his  acts  indicate  his  intention  to  have  been, 
and  if  you  find  from  the  evidence  beyond  a  reasonable  doubt  that 
defendant  fired  a  loaded  pistol  at  the  deceased  and  killed  him, 
the  law  presumes  that  defendant  intended  to  kill  the  deceased,  and 
unless  it  is  shown  by  the  evidence  that  his  intention  was  other  than 
his  acts  indicated,  the  law  will  not  hold  him  guiltless/'  though  it  was 
error  to  instruct  the  jury  that  guilt  would  follow  from  such  inten- 
tion, yet,  in  view  of  the  facts  and  circumstances  of  the  ease,  and 
the  other  instructions,  the  jury  could  not  have  been  misled  or  preju- 
diced by  the  instruction. 

Id. — ^Bequbst  Pbopbblt  Bbtused— Absbncb  of  Conspibaot — Doubt  as 
TO  FiBiNO  Fatal  Shot— Omission  of  Aiding  and  Abettino. — ^A  re- 
quested instruction  by  defendant  that  "if  a  person  is  killed  by  a 
buQst  fired  from  a  pistol,  and  two  persons  each  at  the  same  time 
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fire  loaded  piatok  at  him,  and  one  of  the  penona  ia  on  trial  and 
there  is  no  eonepiraey  proved  between  the  two  peisonB  who  fired, 
and  the  jorj  are  in  doubt  as  to  which  shot  killed  the  deceased,  the 
defendant  is  entitled  to  the  benefit  of  that  doubt,  and  should  be 
acquitted,"  was  properlj  refused  as  precluding  the  jurj  from  consid- 
ering the  theory  that  the  defendant  was  an  aider  and  abetter,  al- 
though there  might  be  no  eonspiracj  between  them. 

Id. — BsQUSSTB  GavxKKD  bt  Cbabqk. — It  wu  not  error  to  refuse  re- 
quested instructions,  where  the  principles  embodied  therein,  so  far 
as  correct^  were  eoTered  hj  the  instruotiotts  giTsn  bj  the  eourt  in  its 
charge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County,  and  from  an  order  denying  a  new  triaL  J. 
0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  N.  Peter,  for  Appellant 

•  ^^^  _ 

U.  S.  Webb,  Attorney  Qeneral,  and  J.  Charles  Jones,  for 

Bespondent 

BURNETT,  J. — The  evidence  is  dear  and  convincing  that 
defendant  was  justly  convicted  of  murder  in  the  first  degree. 
Indeed,  he  may  consider  himself  fortunate  that  the  jury  fixed 
the  punishment  at  life  imprisonment  instead  of  leaving  the 
severer  penalty  to  be  imposed  by  the  court.  There  is  no  pre- 
tense of  excuse  or  justification  for  the  homicide,  and  the  show* 
ing  in  behalf  of  defendant  was  meager  and  inconsequential, 
directed  to  the  contention  that  he  was  somewhat  under  the 
influence  of  liquor,  together  with  certain  circumstances  re- 
lated by  two  or  three  witnesses  tending  to  create  a  suspicion 
that  a  party  not  arrested  may  have  committed  the  crime.  The 
defendant  did  not  take  the  witness-stand,  and,  as  far  as  the 
record  shows,  offered  no  explanation  of  the  affair  and  made 
no  denial  of  the  charge,  except  what  is  impUed  in  his  plea  of 
"not  guilty.'* 

The  case  for  the  people  rested  upon  the  dying  declaration 
of  the  deceased,  the  testimony  of  eye-witnesses  to  the  shooting, 
and  the  defendant's  attempt  to  escape  from  jail  after  his 
arrest 
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The  tragedy  occurred  after  dark  on  a  mountainous  trail  on 
the  north  fork  of  Feather  river,  while  a  party  of  seven 
Italians,  including  appellant,  and  a  party  of  five  Austrians, 
including  the  deceased,  were  returning  to  their  respective 
camps  from  a  Sunday  afternoon  visit  to  a  saloon  about  two 
miles  from  the  line  of  the  Western  Pacific  railroad,  then  in 
course  of  construction.  The  deceased,  one  Sam  Badich,  and 
another  member  of  the  Austrian  party,  named  Peter  Sunajko, 
were  shot  at  the  same  time  and  both  died  the  following  day. 

The  said  dying  declaration  was  in  writing,  signed  by  the 
deceased,  and  in  the  following  language:  ''Long  Bar,  Cali- 
fornia, 30th,  1908.  Being  in  the  fear  of  death  and  believing 
I  am  about  to  die,  I  make  the  following  statement :  That  I  was 
shot  at  by  De  Carlo  Antonino  and  Raphael  Petruzo  and  hit 
in  the  abdomen  by  a  bullet  from  a  revolver.  This  occurred 
at  a  point  on  the  river  trail  near  Long  Bar,  Plumas  county, 
California,  on  November  29th,  1908,  about  6:60  p.  m.,  Peter 
Sunajko  was  coming  to  my  assistance  and  was  shot  in  the 
back.'' 

The  members  of  the  said  Austrian  party  related,  in  some- 
what broken  English,  the  incidents  of  the  homicide,  from 
which  it  appears  that  they  passed  the  party  of  Italians  on  the 
trail,  greeting  the  latter  in  a  friendly  manner.  Shortly  after- 
ward some  shots  were  fired  from  the  rear  but  without  effect, 
and  then,  in  the  language  of  one  of  the  witnesses:  ''After 
that  two  shots  come,  them  two  fellows,  Raphael  Petruzo  and 
Spenelli.  They  come  with  a  gun  right  in  tiie  hand.  I  say  to 
Shorty,  'Where  you  going  to,  boys! '  I  call  Spenelli  Shorty. 
He  never  tell  me  nothing,  just  pass  me.  They  shoot  Sam 
Radich  right  there  by  me,  that  man  was  in  the  lead.  All 
these  men  were  there  at  the  time  the  shooting  took  place. 
These  two  had  two  revolvers  in  their  hands.  They  were  using 
them.    They  were  shooting  men  with  the  revolvers." 

Another  one  testified:  "I  saw  these  two  fellows  [pointing  to 
Spenelli  and  Petruzo]  shoot.  Antonio  Spenelli  and  Raphael 
Petruzo  both  had  guns  in  their  hands.  None  of  these  Aus- 
trian boys  did  anything  at  the  time  of  the  shooting.  When 
Spenelli  had  the  gun,  he  was  in  the  middle  and  shoot  Sam 
Radich.    Petruzo  was  going  along  the  front  shooting  too." 

The  dying  declaration  was  admitted  in  evidence  without  ob- 
jection, but  prior  to  its  introduction.  Dr.  A.  S.  Bradshaw  tes- 


574  People  v.  Peteuzo.  [13  Gal.  App. 

tified  that  he  treated  Radieh  for  the  wound,  which  was  in  the 
lower  right-hand  portion  of  the  abdomen,  *'in  a  place  liable 
to  produce  death.  He  was  suffering  a  good  deal  of  pain  when 
I  was  called  upon.  I  informed  Badich  that  he  would  die." 
He  was  then  asked  the  question:  ''From  your  experience  in 
seeing  persons  wounded,  what  was  your  opinion  as  to  his  liv- 
ing or  dying  at  that  timet"  The  defendant  objected  ''on  the 
ground  that  it  is  not  pertinent  or  material  to  the  case,  the 
opinion  is  absolutely  immaterial  for  any  purpose  that  I  can 
see,  the  question  so  far  as  this  witness  goes  is  whether  he  lived 
or  died."  It  is  perfectly  apparent,  however,  that  if  defend- 
ant was  technically  correct  in  his  position,  the  ruling  of  the 
court  in  permitting  the  question  to  be  answered  was  entirely 
without  prejudice,  as  the  doctor  had  quite  x>ositively  declared 
his  opinion  when  he  stated  to  the  deceased  "that  he  would 
die."  Considering,  also,  the  nature  of  the  wound,  there  could 
be  no  difference  of  opinion  as  to  its  probable  outcome.  The 
doctor  proceeded  to  state:  "At  the  time  I  told  him  he  was 
going  to  die,  my  opinion  was  then  he  would  certainly  die. 
I  think  I  informed  him  through  another  party  at  the  time 
they  were  brought  in  before  he  made  any  statement.  I  told 
them  to  tell  him  he  couldn't  get  well,  he  ought  to  tell  the 
truth.  I  thini  these  parties  were  brought  before  him  at  the 
time.  I  think  they  were  all  lined  up  before  the  bed  where 
he  could  see  them  all.  When  these  parties  were  brought  be- 
fore Sam  Badich  he  pointed  out  two  who  he  said  were  shoot- 
ing at  him.  Their  names  were  Petruzo  and  De  Carlo."  On 
cross-examination  he  testified:  "All  that  I  had  to  do  with  him 
was  done  through  an  interpreter  and  the  interpreter  spoke  to 
him."  The  defendant  then  moved  "to  strike  out  all  the  tes- 
timony of  Doctor  Bradshaw  as  to  anything  connected  with  a 
dying  declaration  on  the  ground  that  it  appears  to  be  ir- 
relevant, immaterial  and  incompetent,  no  proper  foundation 
laid  for  its  introduction,  it  being  apparent  the  witness  him- 
self doesn't  know  what  statement  the  man  made." 

It  is,  of  course,  well  settled  that  a  witness  is  incompetent 
to  testify  to  a  declaration  made  by  a  party  when  it  is  neces- 
sary to  have  it  translated  before  it  can  be  understood  by 
the  witness.  It  is  clearly  hearsay,  as  the  witness  necessarily 
testifies  to  what  the  interpreter  declares  that  the  other  party 
said.     {People  y.  Ah  Yute,  56  CaL  119 ;  People  y.  John,  137 
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Cal.  220,  [69  Pac.  1063].)  But  here  the  doctor  gave  the 
testimony  without  objection  after  stating  that  his  communica- 
tion with  the  wounded  man  was  through  other  parties.  The 
defendant  was  therefore  informed  of  the  infirmity  which  he 
afterward  urged  in  support  of  his  motion,  and  he  should  have 
objected  if  he  desired  to  have  the  testimony  withheld  from 
the  jury.  '*An  objection  to  testimony  as  hearsay  and  in- 
competent cannot  be  taken  for  the  first  time  by  a  motion  to 
strike  out."  {People  v.  Samario,  84  Cal.  484,  [24  Pac.  283] ; 
People  V.  Nelson,  85  Cal.  425,  [24  Pac.  1006].)  The  ruling 
of  the  court  could  be  supported  also  upon  other  grounds,  if 
required.  For  instance,  the  physician  testified  that  the  de- 
ceased ^'pointed  out"  the  defendant  and  another  person  as 
those  who  had  shot  him.  The  purpose  for  which  the  various 
persons  were  brought  into  the  room  could  hardly  be  misun- 
derstood, and,  under  the  circumstances,  the  testimony  of  the 
physician  related  to  an  exoteric  physical  manifestation  rather 
than  to  the  declarations  of  the  wounded  man.  It  is  also  trud 
that  this  testimony  amounted  to  nothing  more  than  a  repe- 
tition of  the  written  declaration  which  was  translated  so  as 
to  be  understood  by  Radich  before  he  signed  it.  Besides,  W. 
A.  Look  testified  that  he  was  present  at  the  time  and  Radich 
identified  the  two  men  in  English.  Franklin  H.  Smith,  an 
officer,  also  testified:  ''I  spoke  to  Sam  Radich  at  this  time  in 
English.  He  seemed  to  understand  me.  I  asked  him  if  he 
was  sure  that  this  was  the  man  that  shot  him,  to  make  no 
mistake  about  it,  he  was  about  to  die  and  I  wanted  him  to 
be  sure  and  make  no  mistake  as  to  the  identity  of  the  men. 
He  said  that  was  the  man  that  shot  him,  and  that  other  man 
shot  too.  He  pointed  to  Petruzo  as  the  man  that  shot  him. 
De  Carlo  was  the  man  that  was  also  pointed  out  as  the  man 
that  also  shot."  If  the  said  ruling,  therefore,  had  been  er- 
roneous, it  would  simply  constitute  error  without  prejudice. 
The  same  suggestions  will  apply  to  the  ruling  in  relation 
to  the  similar  testimony  of  the  witness  Cleveland,  who  pre- 
pared the  said  written  dying  declaration.  It  is  true,  that  one 
Marcus  testified  in  regard  to  the  identification  that  "then 
he  [Officer  Smith]  bring  them  three  together  after  this,  they 
point  them  out.  Sam  Radich  pointed  these  two  men  out 
here  [pointing  to  SpeneUi  and  De  Carlo].  I  don't  know 
whether  they  gave  their  names  at  the  time  they  were  pointed 
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out  Peter  gare  liis  name;  Sam  gave  his  name  to  these  two 
men  that  th^  both  shot  at  him.  Sam  Badich  picked  out  the 
two  men  that  shot  at  him  at  that  time.''  The  jury  prob- 
ably concluded  that  the  witness  was  mistaken  as  to  the  two 
men  identified  by  Sadich,  but  at  any  rate,  the  testimony  of 
the  other  witnesses  and  the  statement  in  the  said  dying  decla- 
ration were  positive  and  overwhelming  as  to  the  identification 
of  the  defendant  as  one  of  the  parties  participating  in  the 
homicide.  It  is  entirely  immaterial  that  the  witnesses  did 
not  all  agree  as  to  whether  defendant  alone  fired  the  fatal 
shot  or  aided  and  abetted  in  the  consummation  of  the  crime, 
since  there  was  ample  evidence  on  either  theory  to  justify 
the  conviction.  Nor  was  the  district  attorney  required  to 
elect  one  or  the  other  of  these  positions  upon  which  to  base 
his  claim  for  a  verdict.  His  duty  was  done  when  he  had 
presented  the  evidence.  It  was  for  the  jury,  under  proper 
instructions,  to  follow  the  witnesses  whose  testimony  carried 
conviction.  The  case  is  not  like  those  where  the  evidence 
tends  to  connect  the  defendant  with  separate  offenses.  An 
example  of  this  latter  character  is  found  in  People  v.  WiK- 
iams,  133  GaL  165,  [65  Pac.  323],  where  the  evidence  dis- 
closed many  separate  acts  of  intercourse  by  the  defendant 
with  the  prosecutrix,  and  it  was  properly  held  that  the  main 
charge  relied  upon  for  a  conviction  should  be  selected  and 
the  defendant  should  be  notified  thereof  at  the  beginning  of 
the  triaL  After  stating  that  the  court  below  had  charged 
the  jury  to  the  effect  that  if  they  believed  that  defendant 
had  had  sexual  intercourse  with  the  prosecutrix  at  any  time 
within  three  years  before  the  finding  of  the  indictment,  she 
being  under  the  age  of  sixteen,  they  must  find  him  gwlty^ 
the  supreme  court  says:  ^^The  jury  were  not  even  told  that 
they  must  all  agree  that  some  specifically  described  act  had 
been  performed.  A  verdict  of  guilty  could  have  been  ren- 
dered under  such  an  instruction,  although  no  two  jurors 
were  convinced  beyond  a  reasonable  doubt,  or  at  all,  of  the 
truth  of  the  charge,  as  to  any  one  of  these  separate  offenses." 
But  in  the  case  at  bar  the  witnesses  testified  to  only  one 
transaction  and  one  offense.  Under  the  law  the  defendant 
was  a  principal  in  either  of  the  contingencies  to  which  we 
have  referred,  and  he  could  justly  be  convicted  of  the  charge 
of  murdeTi  although  some  of  the  jurors  may  have 
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that  he  i>ersonally  fired  the  fatal  ahot,  while  others  were  con- 
vinced that  he  was  an  aider  and  abetter  in  the  crime.  How- 
ever, if  it  were  necessary  to  uphold  the  verdict,  we  should 
be  guided  by  the  presumption  that  all  the  jurors  adopted  the 
same  theory. 

It  can  hardly  be  seriously  contended  that  the  court  com- 
mitted error  in  sustaining  the  district  attorney's  objection  to 
a  question  asked  of  the  witness  Petrino  as  to  a  conversation 
he  had  with  one  Mangano.  The  question  was:  ''Did  he  say 
anything  to  you  about  any  shooting  the  night  before  t"  It 
is  true  that  "the  facts,  circumstances  or  declarations  which 
grow  out  of  the  principal  fact  in  question  which  are  con- 
temporaneous with  it  and  serve  to  illustrate,  qualify  or  ex- 
plain it  constitute  the  res  gestae  {OUlam  v.  Sigman,  29  Gal. 
638),"  and  for  that  reason  are  admissible,  but  the  term  **res 
gestae^'  is  not  so  comprehensive  as  to  include  declarations 
made  upon  the  day  following  and  many  hours  after  the  homi- 
cide. 

The  court  gave  this  instruction  to  the  jury:  ''You  are  in- 
structed that  if  you  believe  upon  the  evidence  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  defendant 
was  present,  aiding  and  abetting  in  the  commission  of  an 
unlawful  act,  and  that  in  the  commission  of  said  unlawful 
act  Sam  Badich  was  killed,  then  it  will  be  your  duty  to  bring 
in  a  verdict  of  guilty  of  murder  in  the  first  degree."  Ab- 
stractly considered,  this  is  manifestly  an  erroneous  statement 
of  the  law.  Subdivision  2  of  section  192  of  the  Penal  Code 
provides  that  a  person  is  guilty  of  involuntary  manslaughter 
where  death  results,  "in  the  commission  of  an  unlawful  act 
not  amounting  to  a  felony,"  and  the  aider  and  abetter  can 
be  guilty  of  no  greater  offense  than  the  principal.  Indeed, 
the  instruction  is  accurate  only  as  applied  to  certain  felonies. 
(Pen.  Code,  sec.  189.)  But  this  instruction,  as  others,  must 
be  considered  in  view  of  the  undisputed  evidence  in  the  case. 
(People  v.  Finer,  11  Cal.  App.  542,  [105  Pac.  780] ;  People 
V.  WhaUf^  154  Cal.  475,  [98  Pac.  194].)  The  only  unlawful 
act  of  which  there  is  a  particle  of  evidence  is  the  deliberate 
attempt  to  take  the  life  of  Badich  and  his  associates,  unless 
it  may  be  held  that  there  is  some  evidence  of  an  attempt  to 
perpetrate  robbery,  and  this  latter  contingency  would  bring 
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the  instraction  within  the  contemplation  of  the  statute.  The 
instruction  was,  of  course^  intended  to  present  the  law  ap- 
plicable to  a  certain  feature  of  the  case  disclosed  by  the 
evidence,  and  it  must  have  been  so  understood  by  the  jury. 
It  is  probably  capable  of  the  interpretation  put  upon  it  by 
.ippellant  when  he  says:  ''The  court  in  effect  tells  the  jury 
that  if  they  believe  from  fhe  evidence  that  the  defendant  was 
present  and  abetting  some  other  person  in  the  shooting  of 
wild  game  out  of  season,  or  any  other  trivial  misdemeanor, 
and  that  in  the  commission  of  such  an  unlawful  act  Sam 
Badich  was  accidentally  killed,  the  defendant  would  be  guilty 
of  murder  in  the  first  degree."  But  if  the  instruction  had 
been  given  in  so  many  words  it  would  have  been  manifesUy 
without  prejudice,  as  there  was  no  evidence  of  such  hypo- 
thetical case. 

In  People  v.  Whalen^  154  Cal.  474,  [98  Pac.  194] ,  the  su- 
preme court,  referring  to  a  certain  instruction,  said:  ''Upon 
the  other  proposition,  it  may  be  conceded  that  if  the  instruc- 
tion is  taken  alone,  without  reference  to  the  facts  of  the  case 
or  the  crime  involved,  and  as  an  abstract  proposition,  it  would 
be  erroneous.  .  .  .  But  an  instruction  may  be  incorrect  as 
an  abstract  or  general  proposition  and  yet  not  erroneous  when 
considered  in  connection  with  the  particular  case  and  the 
facts  to  which  it  relates."  Here  the  unlawful  act  to  which 
the  court  referred  is  pointed  out  in  another  instruction  given 
at  the  request  of  defendant:  "You  are  instructed  that  every 
defendant  on  a  trial  for  homicide  is  to  be  judged  according 
to  his  own  intent,  and  where  he  is  charged  as  an  aider  and 
abetter,  he  is  to  be  tried  according  to  the  intent  with  which 
he  may  have  participated.  It  must  therefore  be  proved  to 
a  moral  certainty  and  beyond  all  reasonable  doubt  that  the 
person  charged  as  an  aider  and  abetter,  of  his  malice  afore- 
thought was  present,  aiding  and  abetting  his  principal  in  the 
act  of  taking  the  life  of  the  deceased.  Unless  you  are  con- 
vinced to  a  moral  certainty  and  beyond  all  reasonable  doubt 
that  there  existed  in  the  mind  of  the  defendant  the  intent  to 
unlawfully  take  the  life  of  Sam  Badich,  you  cannot  convict 
him  of  murder." 

There  is  no  error  in  the  following  instruction:  "If  you  are 
satisfied  to  a  moral  certainty  and  beyond  a  reasonable  doubt 
that  the  crime  of  murder  has  been  committed,  and  there  is 
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evidence  sufficient  to  satisfy  you  to  a  moral  certainty  and 
beyond  a  reasonable  doubt  that  defendant  is  guilty  thereof, 
then  the  motiye  for  its  commission  is  unimportant  and  not 
material/'  It  was  simply  equivalent  to  a  direction  that  the 
jury  might  convict  the  defendant  of  murder  if  they  were 
satisfied  of  his  guilt,  although  no  motive  for  the  crime  was 
disclosed.  This  cannot  be  questioned.  As  stated  in  People 
V.  Owens,  132  Cal.  471,  [64  Pac.  771] :  "While  the  motive  for 
the  commission  of  the  homicide  is  not  plainly  manifest  from 
the  evidence,  yet  the  establishment  of  a  motive  is  not  at  all 
essential  as  an  element  necessary  to  justify  a  conclusion. 
The  presence  or  absence  of  motive  is  simply  a  circumstance  in 
each  particular  case,  sometimes  weak  and  sometimes  strong, 
going  to  the  question  of  guilt  or  innocence.  (People  v.  Dur- 
rani, 116  Cal.  179,  [48  Pac.  75].)"  That  the  court  could 
not  have  been  understood  as  minimizing  or  ignoring  the  im- 
portance of  the  question  of  motive  is  shown  by  this  instruct 
tion  given  at  request  of  defendant:  ''You  are  instructed  that 
if  the  evidence  fails  to  show  any  motive  on  the  part  of  the 
accused  to  commit  the  crime  charged,  this  is  a  circumstance 
in  favor  of  his  innocence  which  the  jury  ought  to  consider, 
together  with  all  the  other  facts  and  circumstances,  in  making 
up  their  verdict.  The  absence  of  all  evidence  of  an  inducing 
cause  or  motive  to  commit  the  crime,  when  the  fact  is  in  rea- 
sonable doubt  as  to  who  committed  it,  affords  a  strong  pre- 
sumption of  innocence." 

There  was  evidence  that  after  the  arrest  and  while  the 
defendant  was  in  the  county  jail  he  made  an  attempt  to  es- 
cape. The  jury  were  instructed  that  if  they  found  this  to 
be  true  from  the  evidence,  ''that  fact  of  itself  is  not  evidence 
of  guilt,  but  it  is  a  circumstance  that  the  jury  may  well  con- 
sider in  determining  the  guilt  or  innocence  of  the  defend- 
ant." The  particular  objection  is  to  the  use  of  the  word 
'^well/'  but  it  is  apparent  that  if  the  jury  should  consider 
it  at  all,  they  might  weU  consider  it.  It  cannot  be  said  that 
it  is  an  instruction  as  to  a  matter  of  fact  or  that  it  contains 
anything  indicating  a  purpose  to  throw  "the  influence  of  the 
court  into  the  balance  against  the  defendant."  A  similar 
instruction  was  approved  in  the  case  of  People  v.  Strong,  46 
Cal.  302,  and  People  v.  Welsh,  63  Cal.  167.  The  instruction 
is  probably  more  favorable  to  defendant  than  he  could  ex- 
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peety  since  the  court  declared  that  the  attempt  to  escape  "of 
itself  is  not  cadence  of  guilt/'  but  of  this  appellant  cannot 
complain. 

In  view  of  the  facts  and  circumstances  of  the  case,  the  jury 
could  not  have  been  misled  by  the  following  instruction: 
''You  are  instructed  that  every  person  is  presumed  to  intend 
what  his  acts  indicate  his  intention  to  have  been ;  and  if  you 
find,  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  fired  a  loaded  pistol  at  the  deceased  and  killed 
him,  the  law  presumes  that  the  defendant  intended  to  kill 
the  deceased,  and  unless  it  is  shown  by  the  evidence  that  his 
intention  was  other  than  his  acts  indicated,  the  law  will  not 
hold  him  guiltless."  A  similar  instruction  was  approved  in 
People  V.  Langton,  67  CaL  427,  [7  Pac.  843] ,  and  People  v. 
Buehton,  80  Cal.  162,  [22  Pac.  127].  It  was,  however,  con- 
demned in  People  v.  Newcomer,  118  Cal.  263,  [50  Pac  405] , 
People  V.  Solani,  2  Cal.  App.  225,  [83  Pac.  281],  and  People 
V.  Orill,  8  Oal.  App.  514,  [86  Pac.  613].  But  in  the  first 
two  of  these  the  defendant  claimed  self-defense,  and  there 
was  evidence  in  support  of  it.  Hence,  while  there  was  no 
controversy  as  to  the  intention  to  kill,  it  was  error  to  instruct 
the  jury  that  guilt  would  follow  from  such  intention. 

In  the  Grill  case  the  defense  was  based  upon  the  claim  of 
accidental  homicide,  and  the  defendant  so  testified.  Under 
the  peculiar  facts  it  was  held  that  the  presumption  that  a 
person  intends  the  natural  consequences  of  his  act  must  give 
way  to  the  presumption  of  innocence.  It  is  worthy  of  note, 
however,  that  in  the  Newcomer  case  the  court  declared  its 
indorsement  of  the  position  that  an  intention  to  kill  would 
be  inferred  from  *'the  shooting  of  the  deceased  with  a  pistol," 
and  in  the  Solani  case  it  is  said:  ''The  shooting  with  a  pistol 
would  naturally  indicate  intent  to  kill,  and  would  be  sufficient 
proof  of  such  intent  if  there  was  no  other  proof  tending  to 
show  that  he  did  not  intend  to  kilL"  Here,  as  we  have  seen, 
the  concluding  portion  of  the  said  instruction  which  was  the 
subject  of  animadversion  in  the  cases  cited  by  appellant  is 
entirely  without  prejudice  in  view  of  the  evidence  and  other 
instructions.  (See  People  v.  Besold,  154  CaL  363,  [97  Pac 
871].) 

The  court  refused  the  following  instruction  requested  by 
defendant:  "You  are  instructed  that  if  a  person  is  killed  bj 
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a  bullet  fired  from  a  pistol,  and  two  persons^  each  at  the 
same  tune,  fire  loaded  pistols  at  him,  and  one  of  the  persons 
who  fired  is  on  trial,  and  there  is  no  conspiracy  proven  be- 
tween the  two  persons  who  fired,  and  the  jury  are  in  doubt 
as  to  which  shot  killed  the  deceased,  the  defendant  is  entitled 
to  the  benefit  of  that  doubt  and  should  be  acquitted."  The 
instruction  would  have  precluded  the  jury  from  considering 
the  theory  that  defendant  was  an  aider  and  abetter,  although 
there  might  be  no  conspiracy,  and  for  that  reason  it  was 
properly  rejected*  In  the  discussion  of  a  somewhat  similar 
instruction  in  the  case  of  People  y.  Woody,  45  Cal.  289, 
the  contingency  that  we  have  just  suggested  seems  to  have 
escaped  the  attention  of  the  court.  It  certainly  would  be  a 
reproach  to  the  law  if  it  countenanced  the  doctrine  that  where 
A  and  B  deliberately  and  unlawfully  fire  at  C  with  intention 
to  kill  him,  and  one  shot  takes  effect  causing  his  death,  but  it 
is  uncertain  whether  A  or  B  fired  it,  neither  can  be  con- 
victed of  murder  unless  a  conspiracy  should  be  shown  be- 
tween them.  In  any  rational  view,  each  must  be  considered 
as  aiding  and  abetting  the  other,  and  both  responsible  for 
the  homicide. 

Complaint  is  made  of  the  action  of  the  court  in  refusing 
some  other  instructions,  but  the  principles  embodied  therein, 
as  far  as  they  were  correct  and  pertinent,  were  covered  by 
the  instructions  given. 

It  may  not  be  amiss,  in  conclusion,  to  repeat  the  suggestion, 
which  has  been  given  substantially  in  other  opinions  of  appel- 
late courts,  that  if  the  district  attorney  in  every  criminal  trial 
would  carefully  prepare  and  formulate  the  various  principles 
of  the  law  involved  in  the  evidence  presented  on  behalf  of 
the  people,  scrupulously  adopting  the  form  of  statement  that 
has  been  approved  by  the  supreme  court  in  its  latest  utter- 
ances, and  the  trial  court  would  adopt  this,  together  with 
whatever  pertinent  and  correct  instructions  may  be  requested 
by  defendant,  as  its  charge  to  the  jury,  only  supplying  what 
may  seem  necessary  in  the  interest  of  justice,  the  probability 
of  a  reversal  of  a  righteous  verdict  would  be  greatly  reduced. 

The  judgment  and  order  are  affirmed. 

Hart|  J.,  and  Chipman,  P.  J.,  concurred. 
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[dr.  Ko.  854.    Beeond  AppcHmte  Disiriet— Jmia  13,  1910.] 

JOHN  H.  DAWSON,  Petitioner,  v.  SUPEMOB  COURT 
OP  THE  COUNTY  OP  KINGS,  etc,  and  JOHN  G. 
COVERT,  as  Jndge  Thereof,  Respondents. 

CmBS  ObOANIZSD  UNDB  MUHIOIPAL  OOBFOKATIOHS  AOF— SUBOBDmAnON 

TO  GxNBJX  Law  or  Mttnioipai.  Avfaiss. — Gitiei  organized  under 
the  munieipal  eorporstioiis  set  are  tabordinato  to  the  general  law 
with  ref eienea  to  mnnidiml  affain. 

ClTIIS  EZXMFT  laOlC  COMTBOL  OT  OSKBBAL  LAW  DT  MUHIOIPAI.  AVFAIBS. 

Under  section  0  of  article  XI  of  the  conetitntion  of  this  state,  as 
amended  in  1890,  there  are  bat  two  clawes  of  nranidpal  corporations 
szempt  from  the  control  of  general  law  in  municipal  affalr%  com- 
prising those  cities  organized  bf  special  legislative  charter  prior  to 
the  adoption  of  the  constitution  of  1879,  anu  cities  operating  nnder 
a  freeholders'  charter  nnder  that  conatitation. 

Id. — ^Jurisdiction  ow  Elxotion  Contbbts  Umdkb  Municipal  Oospoba- 
TI0N8  Act  not  Exclusivi — Concuerknt  Jubisdiction  op  Supb- 
BiOB  Coubt. — ^The  jurisdiction  of  election  contests  conferred  upon 
the  common  council  of  cities,  organized  under  the  municipal  cor- 
porations act  to  hear  and  determine  election  contests,  is  not  exdu- 
sive,  but  is  merelj  concurrent  with  that  conferred  upon  the  superior 
court  bj  the  constitution  and  laws  of  the  state. 

Id. — Qenebal  Buli — Exclusivx  Jubisdiction  not  Inpebbxd. — Where 
jurisdiction  is  conferred  upon  a  court  or  bod^  to  exercise  judicial 
functions,  exclusive  jurisdiction  is  not  to  be  inferred,  and  is  onlj 
to  be  so  regarded  where  the  language  is  so  plain  as  to  show  the 
legislative  intent  in  that  regard. 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  Kings  County.    John  G.  Covert,  Judge. 

Maurice  E.  Power,  Dixon  L.  Phillips,  and  J.  L.  C.  Irwin, 
for  Petitioner. 

H.  Scott  Jacobs,  and  Chojnski  ft  Humphreys,  for  Respond- 
ents. 

THE  COUfRT.— This  application  as  presented  is  based 
upon  the  theory,  first,  that  cities  organized  under  the  munici- 
pal corporations  act  are  not  subordinate  to  general  law  with 
reference  to  municipal  affairs;  and,  second,  that  the  general 
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municipal  corporations  act,  which  by  its  terms  confers  juris- 
diction upon  the  city  councils  of  the  respective  cities  organ- 
ized thereunder  to  hear  and  determine  election  contests,  is 
the  ezclusiye  jurisdiction  in  that  regard.  With  neither  of 
these  provisions  do  we  agree. 

Our  supreme  court  in  Ex  parte  Helmf  143  CaL  556,  [77 
Pac.  453],  has  construed  section  6  of  article  XI  of  the  con- 
stitution of  this  state,  as  amended  in  1896,  to  the  effect  that 
but  two  classes  of  municipal  corporations  are  relieved  from 
the  control  of  general  law  in  municipal  affairs,  these  being 
those  cities  organized  by  special  legislative  charter  prior  to 
the  adoption  of  the  constitution  of  1879,  and  cities  operating 
under  what  is  denominated  a  freeholders'  charter;  that  other 
cities  organized  and  operated  under  the  municipal  corpora- 
tions act  are  subject  and  subordinate  to  general  laws  even 
in  municipal  affairs. 

As  to  the  jurisdiction  of  the  common  council  to  hear  and 
determine  election  contests,  we  are  of  opinion  that  it  is  but 
a  jurisdiction  concurrent  with  the  superior  court  conferred 
by  the  constitution  and  laws  of  the  state.  A  long  line  of 
decisions  tends  to  establish  the  proposition :  That  where  juris- 
diction is  conferred  upon  a  court  or  a  body  to  exercise  judicial 
functions,  exclusive  jurisdiction  is  not  to  be  inferred,  and  is 
only  to  be  so  regarded  where  the  language  is  so  plain  as  to 
show  the  legislative  intent  in  that  regard.  We  see  nothing 
in  the  municipal  corporations  act  which  confers  upon  com- 
mon councils  of  cities  of  the  sixth  class  organized  thereunder 
authority  to  hear  and  determine  election  contests,  as  in  any 
sense  conferring  exclusive  jurisdiction. 

Application  for  writ  denied. 
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[av.  No,  75L    Third  AppeUate  DiBtriet.— Juiw  13,  1910.] 

UNION  LUMBER  COMPANY,  a  Corporation,  Respondent, 
V.  METROPOLIS  CONSTRUCTION  COMPANY,  a  Cor- 
poration,  Appellant. 

APPKAL  FBOIC  JUDGICBNT — ^DISMISSAL — FAn*T)BX  TO  TUM  TKA.N8CBIPT  IN 

Time — Insufficient  Ezousi — Apfkal  vboic  Tbnux  Order. — ^An 
appeal  from  the  judgment  must  be  dismiseed  for  failure  to  file  the 
transcript  in  the  time  limited  bj  the  rules  of  th«  eourt,  if  there  is  no 
unsettled  statement  or  bill  of  ezeeptions  that  might  be  used  di- 
rectly  on  such  appeaL  It  is  an  insufftdent  ezeose  to  prevent  such 
dismissal  that  an  independent  appeal  is  also  pending  from  an  order 
refusing  to  change  the  place  of  trial,  and  that  there  is  an  unset- 
tied  bill  of  exceptions  thereon,  and  that  appellant  wishes  to  incor- 
porate Buch  appeal  with  the  appeal  from  the  judgment. 

Id. — CoNSTBucnoN  ow  Buli  II — ^Psndenot  ow  Bjll  of  Exceptions  (» 
Statement. — The  bill  of  exceptions  or  statement  of  the  ease  unset- 
tled, allowing  an  excuse  for  delay  in  filing  the  transcript  under  rule 
n,  is  a  bill  or  statement  "whidi  may  be  used  in  support  of  such 
appeal" — ^that  is,  the  appeal  from  the  judgment — and  that  rule 
does  not  refer  to  a  bill  of  exceptions  such  as  was  prepared  on  a 
motion  to  change  the  place  of  trial. 

Id. — Showing  bt  Coxtnteb-affidayit — Insufiicient  Gbound  fob 
Change  of  Vbntte — ^Demand  Afteb  Buung  on  DEinTBBEB. — Where 
the  eounter-anidayit  for  respondent  shows  that  the  appellant  failed 
to  file  his  motion  or  demand  or  ai&dayit  of  merits  for  a  change  of 
the  place  of  trial  until  after  a  demurrer  filed  to  his  complaint  had 
been  overruled,  upon  such  showing  he  failed  to  comply  with  the 
statute,  and  his  demand  should  be  denied. 

Id. — ^Insufficient  Showing  by  Appellant — ^Pbbsuhption  of  Insuffi- 
OIENT  Gbounds. — ^Where  the  grounds  on  which  the  change  of  the 
place  of  trial  was  moved  for  by  the  appellant  do  not  appear,  pre- 
sumptively they  were  wholly  insufficient  and  the  motion  properly 
denied,  and  it  may  be,  as  shown  by  respondent,  that  one  of  the 
grounds  on  which  the  court  denied  the  motion  was  that  the  demand 
was  not  made  in  time. 

MOTION  to  dismiss  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Yuba  County.    Eugene  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

James  W.  Cochrane,  for  Appellant. 

W.  H.  Carlin,  for  Respondent. 
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CHIPMAN,  P.  J. — ^Motion  to  dismiss  the  appeal  from  the 
judgment,  ''on  the  ground  that  no  transcript  on  appeal  in 
said  action  has  ever  been  presented  or  filed  in  said  appellate 
court  and  more  than  forty  days  have  elapsed  since  the  per- 
fecting of  such  appeal.'' 

The  action  was  commenced  in  the  superior  court  of  Yuba 
county.  It  appears  from  the  certificate  of  the  clerk  of  said 
court  that  the  said  court,  on  February  17,  1910,  duly  made 
and  entered  its  judgment  in  said  action  in  favor  of  plain- 
tiff and  against  the  defendant  for  the  sum  of  $1,796.66, 
which  said  judgment  stands  unsatisfied;  thereafter,  on 
March  7,  1910,  said  defendant  served  upon  plaintiff  and  filed 
in  the  clerk's  ofiSce  the  notice  of  appeal  from  said  judgment 
to  this  court,  and,  on  the  same  day,  filed  an  undertaking  on 
said  appeal;  that  said  superior  court,  on  February  24,  1910, 
duly  made  and  caused  to  be  filed  in  the  clerk's  oflioe  of  said 
court  its  findings  and  decision  in  said  action,  notice  of  which 
was  on  the  same  day  duly  served  upon  defendant;  that  no 
notice  of  intention  to  move  for  a  new  trial  in  said  action 
has  ever  been  filed  in  said  office ;  that  no  stipulation  or  order 
granting  any  time  for  filing,  preparing  or  serving  any  bill 
of  exceptions,  statement  of  the  case  or  transcript  in  said  ac- 
tion has  ever  been  made,  filed  or  entered  therein,  and  no  bill 
of  exceptions  or  statement  on  said  appeal  has  ever  been  filed 
in  said  action  in  the  office  of  said  clerk,  or  at  all;  that  no 
motion  for  a  new  trial  has  ever  been  made,  and  no  transcript 
on  appeal  has  ever  been  certified  by  said  clerk,  or  at  all,  nor 
has  he  been  requested  to  certify  to  a  correct  or  any  tran- 
script of  the  record  on  appeal,  and  no  notice  has  ever  been 
filed  in  said  office  by  defendant  and  appellant  in  accordance 
with  section  953a  of  the  Code  of  Civfl  Procedure,  or  any  ^ 
notice  in  accordance  with  said  section,  or  at  all.  ' 

In  a  counter-affidavit,  counsel  for  defendant  does  not  con- 
trovert any  of  the  facts  above  set  forth,  but  deposes  that 
after  the  commencement  of  said  action,  'Ho  wit,  at  the  time 
of  the  appearance  of  said  defendant  in  said  action,"  defend- 
ant served  on  plaintiff  its  demand  for  a  change  of  the  place 
of  trial,  from  Tuba  county  to  the  city  and  county  of  San 
Francisco,  together  with  an  affidavit  of  merits;  that  there- 
after, to  wity  on  January  26,  1910,  said  motion  was  denied; 
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that  within  sixty  days  thereafter  defendant  perfected  its 
appeal  from  said  order  and  prepared  and  served  upon  plain- 
tiff its  purported  bill  of  exceptions  to  said  order  den3dng 
said  motion,  and  on  May  12,  1910,  said  bill  was  allowed  and 
filed.  It  is  further  deposed,  apparently  to  excuse  the  fail- 
ure to  file  the  transcript  on  appeal  from  the  judgment,  that 
\f  was  the  intention  of  counsel,  upon  leave  being  obtained 
from  the  court,  to  incorporate  in  the  record  of  appeal  from 
the  order  the  record  also  constituting  the  transcript  on  ap- 
peal from  the  judgment.  Defendant  prays  that  the  time 
within  which  to  print,  serve  and  file  transcript  on  appeal 
from  the  judgment  be  extended  fifteen  days  from  June  6, 
1910,  and  that  the  record  on  both  appeals  be  included  in  one 
transcript;  or,  if  such  leave  be  not  granted,  that  the  appeal 
from  the  judgment  be  dismissed  without  prejudice. 

Counsel  for  plaintiff  has  filed  an  affidavit  in  reply  to  de- 
fendant's affidavit  in  which  he  denies  that  at  the  time  of 
defendant's  appearance  defendant  served  upon  plaintiff  its 
demand  for  a  change  of  the  place  of  trial,  and  avers  the  fact 
to  be  that  defendant  did  not  serve  and  file  its  notice  of  said 
motion  and  affidavit  of  merits  until  after  it  had  appeared  in 
the  action  by  demurrer  and  after  said  demurrer  had  been 
overruled. 

Section  396,  Code  of  Civil  Procedure,  requires  the  party 
desiring  to  move  for  a  change  of  the  place  of  trial  to  file  an 
affidavit  of  merits,  and  demand  in  writing  that  the  place  of 
trial  be  had  in  the  proper  county,  ''at  the  time  he  answers 
or  demurs.''  If  his  motion  or  demand  is  made  after  de- 
murrer filed  and  overruled,  he  fails  to  comply  with  the  stat- 
ute and  the  demand  should  be  denied. 

Rule  II  provides  that  the  appellant  in  a  civil  action  shall 
within  forty  days  after  the  appeal  is  perfected  serve  and  file 
the  printed  transcript  of  the  record.  The  rule  sets  forth 
certain  facts  which,  if  made  to  appear,  will  excuse  non- 
compliance therewith.  Here,  however,  appellant  makes  no 
showing  that  these  facts  exist,  and  respondent  shows  affirm- 
atively, as  provided  in  Rule  VI,  that  they  do  not  exist  The 
bill  of  exceptions  and  statement  of  the  case  referred  to  in 
rule  II  is  a  bill  or  statement  ''which  may  be  used  in  support 
of  such  appeal,"  i.  e.,  the  appeal  from  the  judgment,  and 
does  not  refer  to  a  bill  of  exceptions  such  as  was  prepared 
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on  motion  to  change  the  place  of  trial.  Appellant  should 
have  perfected  its  appeal  from  the  judgment  and  filed  its 
transcript  in  time,  and  not  having  done  so  the  pending  ap- 
peal from  the  order  denying  its  motion  for  change  of  place 
of  trial  cannot  avail  it  as  an  answer  to  the  present  motion. 

Rule  V  provides  that  "if  the  transcript  of  the  record  or 
appellant's  points  and  authorities  be  not  filed  within  the 
time  prescribed,  the  appeal  may  be  dismissed  upon  motion, 
on  notice  given."  The  rule  further  provides  that  *'if  the 
transcript,  or  the  points  and  authorities,  though  not  filed 
within  the  time  prescribed,  be  on  file  at  the  time  such  notice 
is  given,  that  fact  shall  be  sufficient  answer  to  the  motion." 
Subdivision  5  of  rule  II  provides  for  extending  the  time 
within  which  points  and  authorities  must  be  filed,  but  no 
such  provision  is  made  as  to  the  filing  of  the  transcript  of  the 
record  on  appeal.  Assuming,  however,  that  the  court,  as 
seems  to  be  implied  in  the  case  of  McCdbe  v.  Healey,  139  Cal. 
30,  [72  Pac.  359],  upon  sufficient  showing,  will  relieve  a  party 
from  his  default  in  filing  his  points  and  authorities  in  time, 
wiU  also  relieve  him  from  like  default,  on  sufficient  showing, 
in  failing  to  file  his  transcript  in  time  (a  point  not  necessary 
to  decide),  there  is  here  no  showing  whatever  excusing  de- 
fendant's failure.  The  judgment  was  rendered  in  February, 
1910,  and  in  March  defendant  served  its  notice  of  appeal. 
There  is  no  showing  that  a  transcript  of  the  record  on  ap- 
peal from  the  judgment,  or  any  bill  of  exceptions,  or  state- 
ment in  support  of  such  appeal,  is  in  course  of  preparation, 
and  no  excuse  is  offered  for  defendant's  failure  to  prepare 
such  transcript. 

The  grounds  on  which  the  change  of  place  of  trial  was 
moved  do  not  appear,  and  presumptively  they  were  wholly 
insufficient  and  the  motion  properly  denied.  Furthermore, 
as  we  have  seen,  it  appears  from  the  affidavit,  in  behalf  of 
plaintiff,  that  the  demand  for  a  change  of  the  place  of  trial 
was  not  made  until  after  the  demurrer  was  filed  and  over- 
ruled, and  it  may  be  that  this  was  one  ground  on  which  the 
trial  court  denied  the  motion. 

The  appeal  from  the  judgment  is  dismissed. 

Hart,  J.,  and  Burnett,  J.,  concurred* 
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[CIt.  No.  752.    Third  Appell&te  Distriet-^TUie  18,  1910.1 

WILLIAM  NUTLEY,  Eespondent,  ▼.  METROPOLIS  CON- 
STRUCTION  COMPANY,  a  Corporation,  Appellant. 

Appeal  vboic  Judoiont — ^DisMisaii/— FaOiURB  fo  Fnji  Transcript  in 
Time — Insuivioirnt  Ezcusr. — An  appeal  from  the  judgment  must 
bo  dismlBsed  for  f ailnre  to  file  the  transcript  in  time,  where  no  eneli 
facts  appear  to  ezense  the  dela^  as  are  stated  in  rule  n  of  this 
court.  The  pendency  of  an  appeal  from  an  order  refusing  to  change 
the  place  of  trial  is  no  sufficient  excuse  for  failure  to  file  the 
transcript  on  appeal  from  the  judgment  within  the  time  limited 
therefor. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Yuba  Counly.  Eugene  P.  McDaniel, 
Judge. 

The  main  facts  are  the  same  as  those  presented  in  ease 
No.  751,  supra. 

James  W.  Cochrane,  for  Appellant. 

W.  H.  Carlin,  for  Respondent 

CHIPMAN,  P.  J. — ^Plaintiff  moves  to  dismiss  the  appeal 
in  the  above-entitled  action  on  the  ground  that  no  transcript 
of  the  record  on  appeal  from  the  judgment  in  said  action 
has  been  filed  and  more  than  forty  days  have  elapsed  since 
the  perfection  of  such  appeal. 

With  the  exception  as  to  the  amount  of  the  judgment  re- 
covered by  plaintiff,  the  facts  are  the  same  as  in  Union  Lum- 
ber Co.  V.  Metropolis  Construction  Co.  (No.  751),  antef  p. 
584,  [110  Pac.  329],  in  which  a  similar  motion  was  this  day 
decided. 

Conformably  with  the  decision  in  that  case,  the  appeal  is 
dismissed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[C&T.  No.  798.    Second  Appellate  Digtriet^June  14,  1010.] 

PETER  PAIR,  Respondent,  v.  HOME  GAS  AND  ELEC- 
TRIG  COMPANY,  a  Corporation,  Appellant. 

AonoN  FOB  Penaltt  iob  RorusAL  TO  Supply  Oas— T7sb  ow  Words  or 
Statute — Gas  vob  LiOHrmo  Pubposis  Imploed.— In  an  action  to 
recover  the  statntorT-  penalty  for  illegal  and  persistent  refnsal  to 
supply  plaintiff's  reeidenee  with  gas  from  its  mains,  after  written 
demand  therefor,  where  the  statute  does  not  specify  gas  for  light- 
ing purposes,  whieh  is  implied  in  its  use  In  a  residence,  it  is  sui&- 
eient  that  the  language  of  the  statute  is  followed  in  the  complaint 
to  recover  the  penalty  for  persistent  refusal  to  comply  with  plain- 
tiff's written  demand  for  gas  for  the  building  occupied  by  plaintiff. 

I]>. — Action  upon  Statutb — Cobbsct  Bulb  of  PLEADms — Constbuotion 
or  Statutb  and  Pleading  Idbntioau — Conceding  that  the  language 
used  in  the  body  of  the  statute  when  it  refers  to  "gas"  is  to  be 
construed  to  mean  "gas  for  lighting  purposes/'  it  is  a  correct  rule 
of  pleading,  in  declaring  upon  a  statute^  to  describe  the  cause  of 
action  in  the  words  of  the  statute.  This  is  allowed  even  in  criminal 
cases.  The  court  cannot  put  one  constructioB  upon  words  used  in 
a  statute,  and  deny  the  same  construction  when  the  same  words  are 
used  in  a  pleading.  The  statute  and  the  complaint  must  have  the 
same  construction,  and  the  word  "gas,"  when  used  in  either,  must 
have  the  same  meaning  and  application. 

Id. — ^Location  of  House  in  Relation  to  Defendant's  Mains — Oon* 
stbuction  of  Complaint — Aidkb  bt  Answbb. — ^Where  the  com- 
plaint alleged  that  between  certain  dates  plaintiff  was  the  occu- 
pant of  a  building  and  premises  whieh  are  and  were  through  said 
period  distant  not  more  than  one  hundred  feet  from  defendant's 
mains,  and  that  from  the  first  date  until  the  present  time  plaintiff  has 
resided  upon  said  building  and  premises,  is  to  be  fairly  construed 
as  averring  that  the  house  and  premises  were  at  the  date  of  filing 
the  complaint  located  at  the  same  distance  from  defendant's  mains, 
in  the  absence  of  a  special  demurrer,  and  especially  when  the  answer 
aided  the  complaint  by  expressly  admitting  that  during  all  of  the 
times  mentioned  in  the  complaint  service  pipes  belonging  to  de- 
fendant, connected  with  said  gas  mains  at  plaintiff's  said  premisesy 
have  been  and  stiU  are  located  on  said  premiseiu 

Id.— SUFFICIENOT  OF  COMPLAINT  TO   SUPPOBT  JUDGMKMT.— ffeld,  that  B 

general  demurrer  to  the  complaint  was  properly  overruled,  and  that 
its  allegations  are  a  sufficient  basis  for  the  support  of  the  judgment 
rendered  upon  the  statutory  penalty,  which  was  correctly  computed. 

Id. — Sufficient  Demand  Admitted. — ^Where  the  demand  averred  was 
•nfficient  plainly  to  inform  defendiwi  that  it  was  required  to  per* 
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form  the  dutj  to  which  the  demand  referred,  it  wu  admitted  bj 
failure  to  denj  it  in  the  answer. 

Id. — UNWABaANTABLi  CLAIM  IN  Answsb — ^DEPOSIT  Bbquirsd. — It  af- 
firmatively appears  bj  the  answer  that  the  refusal  to  famish  gas 
was  not  based  upon  the  insufficiencj  or  uneortaintj  of  the  demand, 
but  the  reason  therefor  was  plaintiff's  refusal  to  eomplj  with  an 
arbitrary  and  unwarranted  elaim  for  ten  dollars'  deposit,  which  de- 
fendant sought  to  exact,  and  which  it  had  no  right  to  do. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Benjamin  F.  Bledsoe,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  eourt 

Halsey  W.  Allen,  and  Campbell  ft  Moore,  for  Appellant. 

E.  C.  Campbell,  for  Respondent 

ALLEN,  P.  J. — The  complaint  alleges  the  incorporation  of 
defendant  and  that  it  is  engaged  in  the  business  of  supplying 
heating  and  illuminating  gas  to  the  inhabitants  of  the  city  of 
Bedlands  in  San  Bernardino  county;  that  between  June  26, 
1908,  and  July  28, 1908,  plaintiff  was  the  occupant  and  inhabi- 
tant of  a  certain  building  and  premises  in  the  city  of  Bed- 
lands,  which  building  and  premises  are  and  were  throughout 
said  period  distant  not  more  than  one  hundred  feet  from  one 
of  defendant's  gas  mains;  that  on  the  date  first  named  defend- 
ant connected  said  building  and  premises  with  one  of  its  mains, 
and  until  July  28th  supplied  gas  to  plaintiff  for  said  building 
and  premises;  that  upon  said  last-n«Lmed  date,  without  plain- 
tiff's consent,  defendant  discontinued  the  supply  of  gas  to 
said  building,  shutting  off  the  same  therefrom,  without  making 
any  demand  whatever  on  plaintiff  for  the  payment  of  any  sum 
on  account  of  gas  theretofore  used;  that  on  July  29,  August 
14  and  August  24,  1908,  plaintiff  made  demand  in  writing  of 
defendant  that  it  supply  him  with  gas  for  said  building  and 
premises;  that  from  July  28th  until  the  filing  of  the  com- 
plaint no  gas  was  supplied  to  said  building  or  premises ;  that 
on  July  28th  and  29th  at  the  time  plaintiff's  written  demand 
upon  defendant  to  supply  him  with  gas  was  made,  plaintiff 
was  not  in  arrears  for  the  payment  of  gas  supplied ;  that  de- 
fendant's  sole  purpose  in  removing  the  meter  and  shutting  off 
the  supply  of  gas  was  to  annoy  and  injure  plaintiff;  that  de- 
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f  endant  demanded  of  plaintiff  a  cash  deposit  or  bond  of  in- 
demnity against  loss  as  a  condition  of  again  installing  the 
meter  in  said  premises  and  supplying  gas;  that  this  was  an 
arbitrary  discrimination  against  plaintiff;  that  no  other  con- 
sumers were  required  to  make  a  deposit  of  ten  dollars,  and 
that  such  exaction  was  to  spite,  harass  and  annoy  plaintiff. 
That  from  July  28th  until  the  time  of  the  filing  of  the  com- 
plaint herein  plaintiff  resided  in  said  building  and  premises, 
and  during  that  time  has  been  without  any  heating  or  illumi- 
nating gas;  that  on  October  28,  1908,  plaintiff  demanded  of 
defendant  the  payment  of  fifty  dollars  and  five  dollars  per  day 
from  August  9,  1908,  said  sums  bdng  damages  fixed  by  law 
for  defendant's  failure  to  supply  him  with  gas;  and  he  asked 
judgment  accordingly. 

Defendant  denies  all  the  allegations  of  the  complaint  other 
than  as  to  the  demand  of  plaintiff  to  supply  him  with  gas  as 
averred. 

Upon  the  hearing  the  court  found  all  the  allegations  of  the 
complaint  to  be  true,  except  as  to  certain  allegations  which 
have  no  significance  upon  this  appeal.  The  court  also  found, 
in  conformity  with  the  answer,  that  another  corporation  had 
at  all  the  times  mentioned  gas  mains  within  one  hundred  feet 
of  said  premises  and  dwelling-house  of  plaintiff;  found  that 
at  all  times  service  pipes  belonging  to  defendant  were  con- 
nected with  defendant's  gas  mains  for  supplying  plaintiff  with 
gas,  and  are  still  located  upon  said  premises. 

Judgment  was  rendered  in  favor  of  plaintiff  for  $625,  with 
interest  at  seven  per  cent  per  annum  from  the  date  of  such 
judgment.    This  appeal  is  from  the  judgment  alone. 

Appellant's  primary  contention  is  that  the  complaint  is  in- 
sufficient, in  that  there  is  no  allegation  that  the  application  to 
defendant  was  for  gas  for  lighting  purposes,  and  no  averment 
that  plaintiff  ever  made  application  in  writing  to  defendant  to 
furnish  him  with  gas  for  lighting  purposes,  nor  any  averment 
that  defendant  ever  refused  or  neglected  to  supply  gas  for  light- 
ing purposes.  This  action  is  one  based  upon  a  statute,  the  enact- 
ing clause  of  which  is  as  follows:  ''An  act  to  repeal  Title  XY 
of  Part  IV  of  Division  First  of  the  Civil  Code,  and  to  substitute 
therefor  in  said  code  a  new  Title  XY,  relating  to  corporations 
formed  for  the  purpose  of  furnishing  light  for  public  use." 
(Stats.  1905,  p.  592. )    The  statute  provides,  section  629 :  "  Upon 
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the  application  in  writing  of  the  owner  or  occupant  of  any 
building  or  premises  distant  not  more  than  one  hundred  feet 
from  any  main,  or  direct  or  primary  wire,  of  the  corporation, 
and  payment  by  the  applicant  of  all  money  due  from  him,  the 
corporation  must  supply  gas  or  electricity  as  required  for  such 
building  or  premises,  and  cannot  refuse  on  the  ground  of  any 
indebtedness  of  any  former  owner  or  occupant  thereof,  unless 
the  applicant  has  undertaken  to  pay  the  same.  If,  for  the 
space  of  ten  days  after  such  application,  the  corporation  re- 
fuses or  neglects  to  supply  the  gas  or  electricity  required,  it 
must  pay  to  the  applicant  the  sum  of  fifty  dollars  as  liquidated 
damages,  and  five  dollars  per  day  as  liquidated  damages  for 
every  day  such  refusal  or  neglect  continues  thereafter. ' '  Con- 
ceding for  the  purposes  of  this  decision  that  the  language  in 
the  body  of  the  statute,  when  it  refers  to  gas,  means  gas  for 
lighting  purposes,  nevertheless,  the  complaint  in  the  action  ir 
in  the  language  of  the  statute.  A  similar  question  was  pre- 
sented to  the  supreme  court  of  Illinois  in  the  case  of  Oebhart 
V.  Adams,  23  III  (345)  397,  [76  Am.  Dec.  702],  wherein  it  is 
held  that:  ''It  is  a  correct  rule,  in  declaring  upon  a  statute, 
to  describe  the  cause  of  a<5tion,  whatever  it  may  be,  in  the 
words  of  the  statute.  Even  in  criminal  cases  this  is  allowed. 
.  .  .  The  court  cannot  put  one  construction  upon  words  in  a 
statute,  and  deny  them  the  same  construction  when  the  same 
words  are  used  in  a  declaration  or  plea.  The  pleader  is  not 
bound,  in  declaring  upon  a  statute,  to  set  forth  all  or  any  of 
the  words  the  court  may  have  used  in  construing  the  statute, 
for  when  they  have  placed  their  construction  upon  it,  and  say 
that  it  means  a  particular  thing,  the  words  of  the  statute  must 
be  construed  to  mean  the  same  thing  in  a  declaration  on  that 
statute.  This  is  a  self-evident  proposition."  Accepting  this 
rule,  and  the  reasoning  upon  which  it  is  based  is  most  convinc- 
ing, the  statute  under  consideration  and  the  complaint  based 
thereon  must  receive  the  same  construction,  and  the  word 
''gas,"  when  used  in  either,  shall  be  held  to  have  a  like  mean- 
ing and  a  like  application.  It  follows,  then,  that  the  aver- 
ments in  the  complaint  found  by  the  court  to  be  true  must  be 
held  sufficient  under  the  statute. 

We  do  not  think  the  criticism  directed  to  the  allegations  of 
the  complaint,  because  of  the  alleged  omission  to  aver  defi- 
nitely the  location  of  the  house  and  premises  at  the  time  when 
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the  demand  for  gas  was  made  and  thereafter,  is  so  serious  as 
to  warrant  a  reversal  of  the  judgment.  It  is  alleged  that  from 
June  26  to  July  28,  1908,  plaintiff  was  the  occupant  and  in- 
habitant of  the  building  and  premises  known  as  536  Chestnut 
avenue,  ''which  said  building  and  premises  are  and  were 
throughout  said  period  distant  not  more  than  one  hundred 
feet  from  one  of  defendant's  mains."  It  is  further  averred 
**that  from  June  26,  1908,  until  the  present  time  plaintiff  has 
resided  in  said  building  and  premises."  The  answer  admits 
that  at  all  times  mentioned  in  the  complaint  service  pipes 
belonging  to  defendant  connected  with  said  gas  mains  at  plain- 
tiff's said  premises  and  residence  have  been  and  still  are  lo- 
cated on  said  premises.  We  think  a  fair  construction  of  the 
complaint  ia  to  say  that  it  avers  that  the  house  and  premises 
were  at  the  date  of  the  filing  thereof  within  the  required  dis- 
tance and  were  so  situated  during  the  limited  period  men- 
tioned. Aside  from  any  distinction  which  may  be  said  to  exist 
between  the  effect  to  be  given  subdivision  32  of  section  1963, 
Code  of  Civil  Procedure,  in  relation  to  presumptions  arising 
from  certain  things  proven  and  the  presumptions  which  will 
follow  the  allegations  of  the  pleading,  the  imperfection,  if  any, 
in  plaintiff's  allegation  as  to  the  status  in  the  interim  is  aided 
by  the  answer,  which,  fairly  construed,  tends  to  allege  a  con- 
tinuance of  the  status  during  all  the  times  mentioned  in  the 
complaint.  The  demurrer  was  general;  no  uncertainty  was 
claimed  as  to  such  complaint,  and  a  consideration  of  its  alle** 
gations  after  judgment  leads  us  to  regard  it  as  a  sufQcient 
basis  for  the  judgment. 

As  to  the  demand,  there  is  no  denial  thereof  in  the  answer, 
and  the  defendant  was  plainly  informed  that  it  was  required 
to  perform  a  duty  to  which  the  demand  referred.  In  addi- 
tion to  this,  it  affirmatively  appears  by  the  answer  that  the 
refusal  to  furnish  gas  was  not  based  upon  the  insufficiency 
or  uncertainty  of  the  demand,  but  the  reason  therefor  was 
plaintiff's  refusal  to  pay  an  arbitrary  and  unwarranted  claim 
for  ten  dollars'  deposit,  which  defendant  sought  to  exact  and 
which  it  had  no  right  to  do.  By  its  answer  defendant  ad- 
mitted that  conditions  were  such  that  it  was  willing,  upon  pay- 
ment of  the  deposit,  to  furnish  plaintiff  with  the  gas  required. 

We  are  of  opinion  that  the  complaint  alleged  and  the  court 
found  sufficient  to  entitle  plaintiff  to  recover  under  the  statute, 
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and  that  the  amount  of  the  judgment  under  the  statute  was 
correctlj  computed. 
Judgment  afSrmed« 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[Civ.  No.  807.    Second  Appellate  Dlatriet.— June  14^  1910.] 

E.  A.  ATWOOD  et  al.,  Respondents,  v.  LITTLE  BONANZA 
QUICKSILVER  COMPANY,  AppeUants. 

Attachment — ^Nsootiabia  Notx  Mads  Out  or  State — Fobeion  Gob- 
POBATION — Place  or  Payment — Code  Provision — Presumption. — 
Although  section  3100  of  the  Civil  Code  provides  that  "a  negotiable 
instrument  which  does  not  ipeeify  a  place  of  payment  is  payable 
at  the  residence  or  place  of  business  of  the  maker,  or  wherever  he 
may  be  found/'  yet,  where  the  maker  is  a  foreign  corporation  hav- 
ing its  principal  place  of  business  in  Boston,  Massachusetts,  where 
all  of  its  directors  reside,  and  where  its  note  was  executed  and  dated, 
without  designating  a  place  of  payment,  it  was  presumptively  pay- 
able there^  in  relation  to  the  attachment  laws  of  this  state,  and 
though  such  corporation  is  doing  business  in  this  state,  in  compliance 
with  its  laws,  an  attachment  against  it  on  such  note  wiU  not  lie  in 
this  state. 

Id. — ^Provisions  or  Attachment  Law — Contract  Made  Out  or  State 
— Express  Payment  in  State  Essential. — To  authorize  an  attach- 
ment in  this  state  upon  a  contract  not  made  in  the  state,  it  must 
appear  that  the  money  must  have  been  made  payable  in  this  state 
by  the  contract  itself.  The  right  of  attachment,  in  such  ease,  de- 
pends upon  the  contract  being  for  the  direct  payment  of  mon^,  and 
it  is  essential  to  such  right  that  the  agreement  itself  should  contain 
some  provision  indicating  that  such  money  was  payable  in  this  state. 

Id. — Terms  or  Note  Conclusive — Oral  Evidenob  Inadmissible. — 
Where  by  its  terms  a  note  made  out  of  this  state  is  legally  pre- 
sumed to  be  payable  out  of  the  state,  the  parties  are  concluded  by 
the  legal  terms  of  their  contract,  whenever  the  attachment  laws  of 
this  state  are  invoked,  and  oral  evidence  to  vary  the  legal  terms  of 
the  contract  is  inadmissible. 

Id. — ^Refusal  to  Dissolve  Attachment — Implied  Findino — ^Absence 
or  Conflict — ^Reversal. — ^Where  an  order  denying  a  motion  to  dis- 
solve an  attachment  upon  a  note  made  out  of  tliis  state  rests  upon 
an  implied  finding  that  it  was  payable  in  this  state,  based  upon 
illegal  oral  evidence  as  to  the  place  of  payment,  contrary  to  the  legal 
terms  of  the  note,  no  question  of  conflict  arises  upon  such  evideneei 
and  the  order  must  be  reversed. 
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APPEAL  from  an  order  of  the  Superior  Court  of  San  Luis 
Obispo  County  refusing  to  dissolve  an  attachment.  E.  P. 
Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  Shipsejy  for  Appellants. 

Lamy  ft  Putnam^  for  Respondents. 

ALLEN,  P.  J. — ^The  action  was  upon  certain  negotiable  in- 
struments on  their  face  executed  by  the  corporation  at  Boston, 
Massachusetts,  without  definite  place  of  payment  therein 
stated.  At  the  commencement  of  the  action,  plaintiffs,  by  an 
afiSdavit  filed,  alleged  that  the  notes  were  payable  within  this 
state,  and  other  facts  requisite  in  order  to  procure  a  writ  of 
attachment.  No  statements,  however,  were  therein  contained 
as  to  the  residence  of  defendant  corporation.  The  writ  was 
issued  and  a  motion  made  to  dissolve  the  same,  upon  the 
ground  that  the  instruments  were  made  in  another  state  and 
were  not  payable  in  this  state.  Upon  the  hearing  of  such  mo- 
tion, afSdavits  were  presented  by  the  defendants  to  the  effect 
that  defendant  corporation  was  a  foreign  corporation,  with  its 
principal  place  of  business  in  Massachusetts;  that  the  members 
of  the  board  of  directors  were  all  residents  of  said  state ;  that 
the  notes  were  there  executed,  copies  of  which  notes  were  set 
out  in  the  affidavits.  Plaintiffs  by  certain  affidavits  filed 
sought  to  show  that,  notwithstanding  the  omission  to  specify 
the  place  of  payment,  it  was  understood  and  agreed  when  said 
notes  were  delivered  that  the  same  were  payable  either  in 
Massachusetts  or  California;  that  payment  thereof  was  to  be 
made  from  the  proceeds  of  certain  mines  being  operated  by 
defendant  corporation  in  San  Luis  Obispo  county,  this  state ; 
that  after  the  execution  of  the  notes  defendant  corporation 
filed  copies  of  its  articles  of  association  in  this  state  and  ap- 
pointed a  person  upon  whom  process  might  be  served,  all  in 
conformity  with  the  laws  of  this  state ;  that  other  actions  had 
been  commenced  after  the  execution  of  these  notes  and  judg- 
ment had  thereon  against  defendant  corporation  in  this  state. 
The  court  below  denied  the  motion  to  dissolve,  from  which 
order  defendants  appeaL 
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It  is  insisted  by  respondents  that  the  order  of  the  court 
denying  the  motion  rests  upon  an  implied  finding  that  the 
notes  were  payable  in  this  state,  and  there  being  a  conflict  in 
the  evidence  in  that  regard,  an  appellate  court  will  not  di^ 
turb  the  same.  This  would  be  the  true  rule  were  a  conflict  in 
the  evidence  apparent.  As  the  record  is  presented,  however, 
the  question  of  conflict  only  arises  upon  the  theory  that  the 
evidence  offered  of  a  contemporaneous  oral  agreement  was 
proper  for  consideration  and  admissible.  It  is  true  that  sec- 
tion 3100,  Civil  Code,  provides:  ^^A  negotiable  instrument 
which  does  not  specify  a  place  of  payment  is  payable  at  the 
residence  or  place  of  business  of  the  maker,  or  wherever  he 
may  be  found."  "Were  it  an  open  questior.  we  should  be  in- 
clined to  the  opinion  that  such  section  was  intended  to  modify 
a  rule  declared  in  many  jurisdictions,  to  the  effect  that, 
*' where  no  place  of  payment  is  expressed  in  a  note,  the  plaee 
of  payment  is  understood  to  be  where  the  maker  resides," 
while  in  other  jurisdictions  the  rule  was,  "as  between  the 
original  parties,  however,  all  debts  are  payable  everywhere, 
unless  some  special  provision  to  the  contrary  is  made,  and  the 
rule  is  that  debts  have  no  situs  but  accompany  the  creditor 
everywhere."  (Story  on  Bills,  sec.  159;  Slacum  v.  Pomery, 
6  Cranch,  221.)  But  we  are  confronted  with  the  construction 
of  such  section  as  applied  to  attachment  proceedings  in  TuUer 
V.  Arnold,  93  Cal.  168,  [28  Pac.  864],  where  it  is  said:  "The 
contract,  having  been  made  in  Illinois,  was  presumptively  to 
be  performed  there,  and  an  attachment  could  not  be  taken  out 
here,  even  although  it  is  true  in  a  general  sense  that  the  money 
was  payable  wherever  the  defendants  could  be  found.  To  au- 
thorize the  issuance  of  an  attachment,  the  money  must  have 
been  made  payable  in  this  state  by  the  contract  itself."  (Cit- 
ing authorities.)  The  right  to  an  attachment  in  any  event 
depends  upon  the  contract  being  for  the  direct  payment  of 
money,  "and  it  is  essential  to  such  right  that  the  agreement 
itself  contain  some  provision  indicating  that  such  money  was 
payable  in  this  state."  {Drake  v.  De  Witt,  1  Cal.  App.  618, 
[82  Pac.  982] ;  citing  in  support,  DtUton  v.  Shelton,  3  Cal. 
208;  Eck  y.  Hoffman,  55  Gal.  502.)  Accepting  this  as  the 
rule,  and  the  terms  of  the  note  being  admitted,  it  follows  that 
no  evidence  was  competent  which  undertook  to  change  or 
modify  the  language  of  the  instrument.    Whatever  may  have 
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been  the  ondentanding  of  the  parties  as  to  the  place  of  pay- 
ment, they  are  concluded  by  the  terms  of  their  written  con- 
tract and  the  legal  presumptions  attaching  thereto,  whenever 
they  invoke  the  attachment  laws  of  this  state.  No  conflict 
arising,  therefore,  from  competent  evidence,  we  are  con- 
strained to  hold  that,  as  a  question  of  law,  the  writ  of  attach- 
ment should  have  been  dissolyed,  and  that  the  court  erred  in 
denying  such  motion. 
Order  reversed  and  cause  remanded  for  farther  proceedings. 

Shaw,  J.,  and  Taggart,  J.,  ooneoired 


[dr.  No.  77<^.    Second  AppeHate  Distrlet.— June  18,  1910.] 

BARBER  ASPHALT  PAVING  COMPANY,  a  Corporation, 
Respondent,  v.  THE  SANTA  BARBARA  ICE  COM- 
PANT,  a  Corporation,  Appellant. 

8ali  op  Asphalv  m  Bozis — ^PxiEADnra — Ck>UNT8 — ^Ezraiss  Pbomiss— 
Bkasonasu  Yalux— Debt — Ck>NsiSTENT  Findings — Sueplusaoi.— 
In  an  action  for  the  aale  of  one  hundred  and  eighty-eight  boxes  of 
asphalt  mixture  hj  plaintiff  to  defendant,  where  the  first  count  of 
the  complaint  was  upon  an  express  promise  to  pay  therefor  $2.25  per 
box,  amounting  to  $428,  and  the  second  count  was  for  the  reason- 
able value  of  the  material  and  labor  done  in  their  preparation  at 
the  same  price  and  amount,  and  the  third  eount  was  in  debt  for  the 
same  amount,  findings  in  favor  of  plaintiff  upon  all  three  counts 
were  not  in  conflict  so  as  to  warrant  a  reversal;  but  the  finding  upon 
the  first  count  is  sufficient  to  support  the  judgment,  and  the  other 
findings,  not  being  in  conflict  tiierewith,  may  be  treated  as  sur- 
plusage. 

Id. — Pbomise  to  Pat  Fixed  Sum— Liabilitt  not  Avoided  bt  Mods  or 
FiziNO  Value. — If  one  promises  to  pay  a  fixed  sum  for  articles  fur- 
nished him  by  another,  he  cannot  avoid  Uabilitj,  in  the  absence  of 
fraud  or  misrepresentation,  because  it  maj  appear  that  the  articles 
were  not  worth,  in  a  crude  state,  the  sum  agreed  to  be  paid,  but  were 
only  of  such  value  with  the  labor  of  putting  them  in  position. 

Id. — Support  or  Findings. — ^Where  there  was  some  evidence  which  wav- 
rant  the  court  in  finding  that  the  goods  were  furnished  at  the  re- 
quest of  the  defendant,  under  a  promise  to  paj  therefor  a  fixed  wam^ 
this  ooort  cannot  disturb  such  findings. 
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APPEAL  from  a  judgment  of  the  Snperior  Ciouit  of  Santa 
Barbara  County.    S.  E.  Crow,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Day  &  Day,  for  Appellant 

W.  P.  Butcher,  and  C.  A.  Storke,  for  Respondent 

ALLEN,  P.  J. — ^The  record  presented  upon  this  appeal  is 
somewhat  confusing.  It  appears  therefrom  that  on  February 
17,  1909,  the  plaintiff  filed  its  complaint  containing  two 
counts,  the  first  thereof  alleging  that  between  certain  dates 
named  plaintiff  furnished  one  hundred  and  eighty-eight  boxes 
of  asphalt  mixture  and  laid  the  same  on  the  streets  of  Santa 
Barbara  at  defendant's  instance  and  request;  that  defendant 
promised  to  pay  plaintiff  therefor  the  sum  of  $2.25  per  box, 
amounting  to  $423  in  all.  In  the  second  count  it  is  alleged 
that  between  the  same  dates  such  material  was  furnished  and 
that  the  same,  and  the  labor  of  laying  the  same  on  the  streets, 
was  reasonably  worth  $2.25  per  box,  amounting  to  $423  in  all. 

To  this  complaint  a  demurrer  was  interposed.  It  seems 
that  on  March  15th  the  demurrer  was  sustained  by  the  court, 
and  in  the  same  order  defendant  was  given  ten  days  to  answer. 
A  minute  entry,  however,  appears  in  the  record  to  the  effect 
that  upon  the  same  date  of  the  rendering  of  the  decision  upon 
the  demurrer,  plaintiff  was  permitted  to  amend  its  complaint 
by  inserting  the  words,  **to  the  defendant,''  in  an  appropriate 
place,  so  that  the  complaint  read  that  between  the  dates  named 
the  plaintiff  furnished  to  the  defendant  the  articles;  and  the 
same  correction  appears  in  the  second  count. 

We  think  it  may  be  said  it  appears  from  the  record  that 
this  amendment  was  permitted  and  made  after  the  order  was 
made  sustaining  the  demurrer,  and  that  thereafter  the  com- 
plaint as  amended  was  before  the  court  No  demurrer  was 
interposed  to  the  complaint  as  amended,  and  an  answer  was 
duly  filed,  which  was  a  denial  that  the  goods  and  merchandise 
were  furnished  to  defendant,  and  denies  a  promise  to  pay 
therefor.  Thereafter,  an  attempt  was  made  to  file  another 
amendment  to  the  complaint,  the  sufficiency  of  which  as  a 
count  in  debt  is  open  to  question.    The  cause  proceeded  to 
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trial,  however,  upon  the  issues  as  presented,  and  the  court 
found  that  plainti£F  did  furnish  and  laj  on  the  streets  at  de- 
fendant's  instance  and  request  the  goods  and  merchandise, 
and  defendant  promised  to  pay  for  the  same  the  sum  of  $2.25 
a  box;  further,  that  between  the  dates  named  plaintiif  fur- 
nished, at  defendant's  instance  and  request,  the  articles,  and 
that  the  articles  furnished  and  the  labor  of  laying  the  same 
were  reasonably  worth  $2.25  a  box ;  further,  that  tiie  matters 
set  out  in  the  third  cause  of  action  were  true. 
'  Judgment  was  rendered  in  favor  of  plaintiff  for  the  sum 
of  $423  and  costs.  Motion  for  new  trial  was  filed,  which  was 
denied,  and  from  the  judgment  and  order  denying  a  new  trial 
defendant  appeals. 

We  think  the  first  and  second  counts  as  amended  each  state 
a  cause  of  action.  It  is  obvious  that  these  counts  each  relate 
to  the  same  matter  and  are  an  attempt  to  declare  upon  a  lia- 
bility growing  out  of  the  same  transaction  for  the  identical 
goods  sold.  The  findings  are  to  the  effect  that  the  goods  and 
merchandise  were  laid  on  the  streets  at  the  request  of  defend- 
ant, and  that  defendant  promised  to  pay  the  sum  of  $423 
therefor,  and  also  that  the  articles  furnished  and  the  work  and 
labor  thereof  were  reasonably  worth  $423.  We  do  not  regard 
the  finding  of  a  promise  to  pay  and  the  finding  of  the  reason- 
able value  of  the  goods  to  be  so  inconsistent  as  to  warrant  a  re- 
versal. Neither  would  the  finding  on  the  attempted  count  in 
debt  justify  a  reversal,  assuming  it  to  be  not  in  proper  form. 
The  finding  of  a  promise  to  pay  is  sufBcient  to  support  the 
judgment,  regardless  of  the  finding  as  to  the  value,  and  the 
finding  that  the  materials  and  the  labor  of  laying  the  same 
were  reasonably  worth  the  amount  which  the  defendant  origi- 
nally promised  to  pay  for  the  materials  alone  is  not  in  confiict 
with  the  first  finding;  neither  is  the  third  finding  in  conflict 
with  the  first  or  second.  There  being  one  fijiding  sufficient 
to  support  the  judgment,  the  others,  not  being  in  confiict, 
may  be  treated  as  surplusage.  If  one  promises  and  agrees  to 
pay  a  fixed  sum  for  articles  furnished  him  by  another,  he  can- 
not avoid  liability,  in  the  absence  of  fraud  or  misrepresenta- 
tion, because  it  may  appear  that  the  articles  were  not  worth  in 
a  crude  state  the  sum  agreed  to  be  paid,  but  were  only  of  such 
value  with  the  labor  of  placing  them  in  position.  In  addition 
td  thiSf  there  is  no  denial  of  the  value  of  the  materiala  for- 
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nishecL  The  only  issues  presented  were  as  to  the  actual  fur- 
nishing and  the  promise  to  paj,  as  to  both  of  which  matters 
tEe  court  found  against  appellant 

Appellant  insists  further  that  the  evidence  is  not  sufficient 
to  support  the  findings.  An  examination  of  the  record,  how- 
ever, discloses  that  there  was  some  evidenee  which  warranted 
the  court  in  finding  that  the  goods  were  furnished  at  the  re- 
quest of  defendant  under  a  promise  to  pay  therefor  a  fixed 
sum,  and  we  cannot,  therefore^  interfere  with  the  findings  of 
the  court  in  that  regard. 

We  see  no  prejudicial  error  in  the  record,  and  the  judg- 
ment and  order  are  afiirmed* 

Shaw,  J.,  and  Taggart,  J.,  concurred* 


[Civ.  No.  810.    Second  Appellate  DUtriet.— June  15,  ISIO.] 

A,  R  SCHIFFMAN,  Respondent,  v.   PEERLESS  MOTOR 
CAR  COMPANY,  a  Corporation,  Appellant. 

Exclusive  Agency  roa  Sale  or  Motor  Cabs — ^Breach  or  Contract  bt 
Principal — Support  or  Findings. — In  an  action  by  one  to  whom  an 
exclusive  agency  was  contracted  for  to  sell  defendant's  motor  ean 
within  a  specified  territozy,  to  recover  from  the  principal  damages 
for  the  breach  of  such  contract,  it  is  held  that  findings  that  plaintiff 
complied  with  the  contract  on  his  part  and  was  at  all  times  ready, 
able  and  willing  to  perform  it  in  all  respects,  but  that  defendant 
Tiolatcd  the  contract,  to  plaintiff's  great  damage,  by  solidting  orders 
within  the  territory  allotted  to  such  exclusive  agency,  in  violation 
and  broach  of  its  contract  with  plaintiff,  are  fully  supported  by  the 
evidence. 

Id. — Measure  or  Damages  for  Breach  of  Contract. — ^The  measure  of 
damages  for  such  a  breach  of  the  obligation  of  the  contract  is 
found  in  the  general  rule  presented  in  section  3B00  of  the  Civil  Code, 
as  being  that  amount  which  will  compensate  the  plaintiff  for  aU  the 
detriment  proximately  caused  thereby,  or  which,  in  the  ordinary 
course  of  things,  would  be  likely  to  result  therefrom. 

Id. — ^Deprivation  of  Pbofits  not  Speculativb  ok  Ungebtajn. — The 
profits  which  plaintiff  was  deprived  of  by  the  breach  of  the  eontraet 
for  an  exclusive  agency  in  specified  territory  are  those  which  he 
would  have  made  from  the  sale  of  machines  wrongfully  sold  by  de- 
fendant therein,  had  the  defendant  refused  to  invade  the  ezelnaite 
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territory  granted  to  Mm,  or  have  referred  inquiries  of  pureliasen 
to  him  as  it  agreed  to  do  in  the  eontraet.  There  is  nothing  specula- 
tive or  uncertain  as  to  the  amount  of  the  profits  of  which  plaintiff 
was  thus  deprived,  but  their  loss  is  so  closely  connected  with  the 
breach  of  the  obligation  that  the  injury  is  not  remote  in  its  nature 
or  origin. 

Id. — Pboiits  ahd  Advantaobs  Ezpkssslt  AoBXXD.—When  profits  and 
advantages  are  expressly  stipulated  for  in  the  contract,  and  are  the 
real  purpose  and  direct  and  immediate  fruit  of  a  contract,  th^  are 
part  and  parcel  of  it  and  must  be  considered  as  entering  into  and 
constituting  a  portion  of  its  yerj  elements,  and  they  cannot  be  said 
to  be  collateral  or  remote. 

Id. — ^EsTOPFXL  or  DKrsNDANT. — The  defendant  violating  its  express  eon- 
tract  is  estopped  to  deny  that  plaintiff  would  have  made  sale  of  the 
machines  sold  by  defendant  but  for  its  violation  of  the  eontraet. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  L.  Hawes,  A.  D.  Laughlin,  Percy  B.  Wilson,  and  E. 
W.  Freeman,  for  Appellant. 

Lynn  Helm,  and  Shankland  &  Chandler,  for  Bespondent. 

TAGQART,  J. — ^Action  to  recover  damages  for  breach  of 
contract.  Judgment  for  plaintiff  and  defendant  appeals 
therefrom  and  from  an  order  denying  its  motion  for  a  new 

triaL 

Plaintiff  and  defendant  entered  into  an  agreement  on  Jan- 
uary 28,  1905,  which  recites  that  defendant  is  engaged  in  the 
manufacture  of  motor  cars  and  parts  which  it  desires  to  market 
to  the  best  advantage,  and  that  plaintiff  proposes  to  engage 
in  the  sale  of  defendant's  product  and  agrees  to  purchase  a 
certain  number  of  its  motor  cars,  to  be  resold  within  a  certain 
fixed  territory  named  (seven  counties  of  Southern  California). 
Plaintiff  agreed  not  to  sell  or  solicit  orders  for  any  cars  out- 
side of  the  territory  named  at  any  time  prior  to  November  1, 
1905,  and  defendant  agreed  not  to  solicit  any  orders  or  sell 
any  cars  within  said  territory,  within  that  time,  but  to  refer 
all  inquiries  from  persons  residing  within  that  territory  to 
the  plaintiff.    The  plaintiff  was  to  maintain  proper  quarters 
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in  a  suitable  location  in  Los  Angeles  for  the  storage  of  stock 
and  the  repair  of  cars  and  carry  a  reasonable  quantity  of  sup- 
plies and  spare  parts  for  the  repair  and  maintenance  of  motor 
cars  manufactured  by  defendant,  and  the  latter  was  to  supply 
printed  matter  advertising  its  cars,  mentioning  the  name  of 
plainti£F  as  engaged  in  the  sale  of  such  cars  within  the  terri- 
tory named.  Provisions  were  also  made  for  local  advertising 
by  plaintiff  and  the  expense  of  exhibiting  at  local  fairs,  etc. 
Plaintiff  was  to  purchase  three  motor  cars  at  a  fixed  price  and 
model  for  delivery  in  February,  1905,  being  allowed  twenty 
per  cent  discount  from  the  list  price,  which  was  f .  o.  b.  Cleve- 
land, Ohio ;  and  it  was  agreed  that  defendant  should  sell  to 
plaintiff  motor  cars,  parts  and  supplies,  manufactured  or 
handled  by  it,  on  the  same  terms  during  the  existence  of  the 
contract.  Deliveries  to  be  deemed  complete  on  board  cars  at 
Cleveland. 

The  court  finds  that  the  plaintiff  supplied  and  maintained 
the  quarters  required,  and  did  not  refuse,  neglect  or  fail  to 
prosecute  the  sale  of  defendant's  motor  cars,  but  complied  in 
all  respects  with  the  terms  of  the  contract,  and  was  at  all  times 
during  its  existence  ready,  able  and  willing  to  perform  it  in 
all  respects;  but  that  defendant  solicited  orders  and  made  sales 
of  cars  and  parts  thereof  within  the  territory  described  during 
the  term  for  which  such  contract  was  to  continue ;  and  that  the 
plaintiff  has  suffered  damages  by  reason  of  the  particular 
breaches  of  contract,  specifically  found,  in  the  sum  of  $4,145, 
less  a  setoff  of  $150,  for  which  balance  judgment  is  given. 

Appellant,  in  its  attack  upon  the  judgment,  relies  princi- 
pally upon  the  contention  that,  under  the  contract,  the  plain- 
tiff was  merely  a  purchaser  of  the  three  cars  which  the  de- 
fendant required  that  he  buy  as  an  earnest  of  his  intentions 
to  assume  the  sale  of  its  cars  in  the  territory  described.  That 
such  was  not  the  intention  or  understanding  of  the  parties  is 
clearly  disclosed,  not  only  by  the  instrument  itself,  but  the 
contemporaneous  and  subsequent  construction  placed  upon  it 
by  them  in  their  correspondence.  The  "agency  of  Schiff- 
man''  is  frequently  mentioned  and  assumed,  and  in  one  letter, 
under  date  of  February  22,  1905,  signed  by  defendant  per  its 
** Sales  Manager,"  appears  the  following:  **We  are  pleased 
to  have  the  agency  in  the  name  of  Mr.  Schiffman.*' 
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Equally  without  support  is  the  eontention  that  the  contract 
of  employment  by  plaintiff  of  Messrs.  J.  M.  Pawley  and  H.  L. 
Olive  constituted  them  partners  in  the  agency.  In  the  letter 
above  quoted  from  these  men  are  mentioned  as  being  in  the 
employ  of  plaintiff,  and  in  letters  under  date  of  February 
7th  and  March  8th,  written  by  plaintiff  to  defendant,  the  rela- 
tion between  the  parties  is  made  plain. 

The  evidence  abundantly  justifies  the  finding  that  defend- 
ant violated  its  agreement  not  to  sell  Peerless  machines  within 
the  territory  allotted  to  plaintiff,  and  also  the  finding  that 
machines  were  sold  to  seven  different  persons,  and  that  some 
$500  worth  of  parts  of  machines  were  also  sold  therein  by 
other  parties  for  defendant  during  the  existence  of  the  con- 
tract. The  arrangement  by  which  these  sales  were  made 
through  another  agency  in  Toledo,  Ohio,  was  clearly  brought 
home  to  the  defendant.  It  is  also  shown  by  the  evidence  that 
during  the  time  these  machines  were  being  so  sold  the  plaintiff, 
in  compliance  with  the  contract,  continued  to  maintain  an 
agency  in  the  city  of  Los  Angeles  in  the  name  of  the  defend- 
ant, paying  the  expenses  thereof  out  of  his  own  pocket,  and 
that  defendant  represented  to  him  that  it  was  unable  to  supply 
machines  to  meet  the  orders  sent  to  it  by  the  plaintiff.  There 
can  be  no  question  that  this  was  a  violation  of  the  contract. 

The  measure  of  damages  for  such  a  breach  of  obligation  is 
found  in  the  general  rule  declared  in  section  3300  of  the  Civil 
Code,  to  wit,  that  amount  which  will  compensate  the  plaintiff 
for  aU  the  detriment  proximately  caused  thereby,  or  which,  in 
the  ordinary  course  of  things,  would  be  likely  to  result  there- 
from. In  applying  this  section  it  is,  of  course,  subject  to  the 
limitation  that  no  damages  can  be  recovered  which  are  not 
clearly  ascertainable  in  both  their  nature  and  origin  (sec. 
3301).  The  profits  which  plaintiff  here  complains  that  he  was 
deprived  of  are  those  which  he  would  have  made  from  the  sale 
of  these  machines  had  the  defendant  either  refused  to  invade 
the  exclusive  territory  granted  to  him  or  have  referred  the  in- 
quiries of  the  purchasers  to  him,  as  it  agreed  to  do  in  the  con- 
tract. There  is  nothing  speculative  or  uncertain  as  to  the 
amount  of  profits  of  which  plaintiff  was  thus  deprived,  and 
their  loss  is  so  closely  connected  with  the  breach  of  the  obliga- 
tion by  defendant,  that  it  is  difficult  to  see  any  ground  upon 
which  it  can  be  said  that  plaintiff's  injury  is  too  remote  either 
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in  nature  or  origin.  We  are  of  opinion  that  these  profits  are 
such  as  plaintiff  is  entitled  to  recover  under  the  authorities 
in  this  state.  {Sanford  y.  East  Riverside,  101  Cal.  275,  [35 
Pac.  865] ;  Tahoe  Ice  Co.  y.  Union  Ice  Co.,  109  CaL  242,  [41 
Pac.  1020].)  When  profits  and  advantages  are  expressly 
stipulated  for  in  the  contract,  and  are  the  real  purx>ose  and 
direct  and  immediate  fruit  of  a  contract,  thej  are  part  and 
parcel  of  it  and  must  be  considered  as  entering  into  and  con- 
stituting a  portion  of  its  very  elements.  {Shoemaker  v. 
Acker,  116  Cal.  245,  [48  Pac.  62].)  In  such  a  case  it  can- 
not be  said  that  the  profits  are  collateral  or  remote.  Another 
element  entering  into  the  consideration  of  such  a  question  is 
that  of  the  estoppel  of  defendant  to  deny  that  plaintiff  would 
have  made  sale  of  these  machines  but  for  its  violation  of  the 
contract.  It  does  not  lie  in  its  mouth  to  say,  you  could  not 
have  sold  these  machines  had  I  not  devised  a  method  whereby 
your  employees  could  make  these  sales  through  another 
agency. 

We  are  not  informed  by  counsel  for  either  party  upon  what 
theory  the  balance  of  $3,995,  for  which  judgment  was  given, 
was  reached,  and  the  record  contains  nothing  from  which  this 
court  can  determine  the  prices  paid  for  the  cars  sold  by  de- 
fendant, or  determine  the  amount  of  freight  which  plaintiff 
would  have  paid  on  these  cars  had  they  been  delivered  to  him 
f.  o.  b.  at  Cleveland,  and  he  required  to  pay  the  freight.  We 
cannot  assume  the  trial  court  did  not  charge  the  freight  to 
plaintiff,  nor  could  the  judgment  be  modified  jipon  this  theory, 
if  appellant's  contention  in  this  regard  is  correct. 

The  numerous  errors  of  law  specified  are  not  presented  any 
further  than  they  incidentally  arise  in  discussing  the  fore- 
going propositions;  therefore,  they  are  not  separately  consid- 
ered. 

Judgment  and  order  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred* 
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[Civ.  No.  822.    Seeond  Appellate  District.— ^une  10,  1910.] 

OAK  HILL  WATER  COMPANY,  a  Corporation,  Appellant, 
V.  T.  W.  GILLETTE,  m  A.  GILLETTE,  and  D.  S, 
GATES,  Bespondenta. 

AonoK  TO  QmxT  Titlb— Pbiyatk  Lots  FiojEcnNa  into  Srsxsr — 

STBEKP  ImFBOVXMENT— GBOSS-COMFIiAIKT  TO  FORICLO8S  LiXN— -FIND- 
ING— Erbob  in  AssKssiiENT. — In  an  action  against  street  eoa- 
traetors  to  quiet  title  to  private  lots  projecting  ten  feet  into  a  street, 
and  where  defendants  sought  bj  cross-complaint  to  foreclose  a 
street  assessment  thereon,  in  which  the  eourt  found  that  the  eit^  had 
no  right  to  such  strip  as  part  of  the  street,  where  it  eannot  be  said 
the  resolution  of  intention  to  improye  the  street  passing  said  lot  In- 
tended to  exercise  jurisdiction  over  private  property,  it  foUows  that 
the  contractors  had  no  authority  to  construct  a  sidewalk  across  such 
strip,  and  that  the  superintendent  of  streets  should  not  have  ac- 
cepted the  work  as  completed,  since  the  sidewalk  was  not  constructed 
on  and  in  front  of  said  lots,  and  that  he  erred  la  so  doing,  and  also 
in  including  the  eost  of  constructing  the  sidewalk  crossing  the  lams 
in  the  assessment. 

ti>, — Erbob  in  Assessmknt  not  Avoiding  Lien. — None  of  the  aeti  of 
the  contractors  or  of  the  superintendent  of  streets,  nor  any  erron 
on  his  part  in  accepting  the  work  as  complete,  and  including  im- 
proper eost  of  work  in  the  assessment,  can  render  the  assessment  and 
lien  thereof  void. 

Id. — ^Remedy  bt  Appeal  to  Citt  Ck>x7NGii«. — ^Under  section  11  of  the 
street  improvement  act,  the  determination  and  acts  of  the  street 
superintendent  in  relation  to  such  errors  is  made  the  subject  of  an 
appeal  to  the  city  council  by  the  owners  or  parties  interested,  upon 
the  hearing  of  which  the  city  council  may  confirm,  amend,  set  aside, 
alter  or  correct  the  assessment  in  such  manner  as  shall  seem  just,  and 
may  instruct  the  street  superintendent  to  correct  the  warrant,  assess- 
ment and  diagram  to  conform  to  its  decision. 

Id. — Failubb  of  Plaintiit  to  Appeal  to  Coxtnoil — ^Pbesumftion — Ob- 
dee  Foreclosing  Lien  AppntiiED. — Where  the  plaintiff,  in  the  action 
to  quiet  title  against  the  contractors,  failed  to  appeal  from  the  de- 
termination of  the  superintendent  of  streets,  as  to  the  completion  of 
the  work  and  from  the  erroneous  levy  of  the  assessment,  it  must  be 
presumed  that  if  he  had  done  so  the  city  council  would  have  ordered 
the  errors  corrected ;  and  the  order  of  the  court  foreclosing  the  lien 
asserted  by  the  contractors  in  their  cross-complaint  must  be  affirmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  triaL  Curtis  D.  Wilbur, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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McNutt  &  Hannon,  for  Appellant. 

Gibson,  Trask,  Dunn  &  Crutcher,  for  Bespondenta. 

SHAW,  J. — ^Action  to  quiet  title  to  two  certain  lota  front- 
ing on  Glenarm  street  in  the  city  of  Pasadena,  described  aa 
lots  24  and  25,  Mills  tract. 

Defendants  admit  plaintiff's  title  to  the  property,  but  claim 
and  assert  a  lien  thereon  by  virtue  of  an  assessment  for  the 
cost  of  certain  street  improvement  work  done  under  the  street 
improvement  act,  which  lien  they  ask,  by  cross-complaint,  to 
have  foreclosed.  The  court  made  its  findings  upon  which  a 
decree  of  foreclosure  was  rendered  in  accordance  with  the 
prayer  of  defendant's  cross-complaint.  Plaintiff  appeals 
from  the  order  denying  its  motion  for  a  new  triaL 

The  city  council  of  Pasadena  by  resolution  in  due  form 
declared  its  intention  to  improve  Glenarm  street  from  the  east 
line  of  Fair  Oaks  avenue  to  the  original  east  boundary  line 
of  the  city,  the  width  of  which  street  is  not  disclosed  by  the 
record.  It  is  admitted  that  on  the  face  thereof  all  the  pro- 
ceedings were  duly  had  and  taken.  Nevertheless,  appellant 
claims  that  the  resolution  of  intention  and  all  the  proceedings 
had  thereunder  were  wholly  void,  for  the  reason  that  in  said 
resolution  of  intention  and  proceedings  had  thereunder  the 
city  council  included  therein  the  private  property  of  plaintiff. 
This  claim  is  based  upon  the  fact  that  said  lots  24  and  25, 
which  front  upon  the  north  side  of  the  street,  extended  across 
the  north  line  thereof  as  the  same  was  located  on  either  side 
of  said  lots,  and  that  they  projected  into  the  street  a  distance 
of  ten  feet,  and  the  sidewalk,  the  construction  of  which  was 
included  among  other  improvements  ordered,  was  by  the  con- 
tractors constructed  over  this  ten-foot  strip  so  projecting  into 
the  street. 

Appellant  lays  much  stress  upon  a  finding  made  by  the 
court  to  the  effect  that  the  city  of  Pasadena  unlawfully  and 
without  right  claimed  said  ten-foot  strip  as  part  of  the  street, 
and  it  contends  that  by  reason  of  such  claim  on  the  part  of  the 
city  it  necessarily  follows  that  it  was  the  intention  of  the  city 
council  to  improve  the  strip  by  constructing  the  sidewaU^ 
thereon.  **The  whole  fault,"  says  appellant,  *'lies  in  the  fact 
that  in  the  resolution  of  intention  and  the  ordinance  ordering 
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ike  work  to  he  done,  the  private  property  wm  claimed  to  be  a 
part  of  the  street  and  was  proposed  to  be  improved  as  such." 
It  is  undoubtedly  true  that  the  intention  of  the  city  in  this 
regard  must  be  determined  from  the  resolution  of  intention 
and  proceedings  had  thereunder.  Neither  the  resolution  of 
intention  nor  other  proceedings,  however,  so  far  as  disclosed 
by  the  record,  make  any  reference  to  property  other  than  that 
embraced  within  the  side  lines  of  the  street  between  the  points 
named,  which  is  conceded  to  have  been  an  open  public  street. 
Regardless  of  what  its  undisclosed  claim  may  have  been  as  to 
lands  other  than  those  actually  embraced  in  the  street,  it  can- 
not be  said  that  by  such  proceedings  the  city  council  proposed 
or  attempted  to  exercise  jurisdiction  over  such  land,  to  which 
it  had  no  right  and  which  in  fact  was  no  part  of  the  street. 
There  is  absolutely  nothing  in  the  resolution  of  intention  or 
other  proceedings  which  tends  in  the  slightest  degree  to  show 
that  the  city  authorized,  or  that  it  was  its  intention  to  author- 
ize, the  improvement  of  the  private  property  of  plaintiff,  or  the 
laying  of  the  sidewalk  other  than  along  the  side  of  the  street. 
Hence,  there  is  no  analogy  between  this  case  and  Spaulding  v. 
Wesson,  115  Cal.  441,  [47  Pac.  249],  cited  by  appellant.  It 
was  there  held  that  what  was  designated  in  the  proceedings  as 
''Union  street,''  between  Larkin  and  Franklin  streets,  in  San 
Francisco,  was  not  a  public  street,  but  that  it  was  held  in  pri- 
vate ownership  and  had  not  been  dedicated  to  public  use.  The 
proceedings  there  taken  contemplated  the  improvement,  not  of 
a  public  street,  but  of  a  piece  of  land  held  in  private  owner- 
ship, known  as  "Union  street."  Clearly,  no  warrant  existed 
in  the  street  improvement  act  for  the  doing  of  the  work  thus 
described  in  the  resolution  of  intention. 

In  the  case  at  bar,  as  the  council  did  not  order  other  than  the 
area  embraced  in  Glenarm  street  to  be  improved,  it  follows 
that  the  contractors  had  no  authority  by  virtue  of  said  pro- 
ceedings to  construct  a  sidewalk  upon  the  ten-foot  strip  which 
was  no  part  of  the  street.  The  superintendent  of  streets 
should  not  have  accepted  the  work  as  completed,  for  the  reason 
that  the  sidewalk  was  constructed  on  and  not  in  front  of  these 
lots.  Neither  should  the  cost  thereof  have  been  included  in 
the  assessment  made  to  cover  the  total  cost  of  the  improve- 
ment. Conceding,  however,  that  the  contractors  constructed 
the  sidewalk  upon  this  strip  under  the  direction  of  the  super- 
intendent of  streets,  nevertheless,  inasmuch  as  it  was  not  in- 
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eluded  in  the  resolution  of  intention  and  the  council  did  not 
order  it,  there  was  no  authority  for  doing  it ;  and,  hence,  the 
ofiScer  erred,  both  in  directing  it  to  be  done  and  in  accepting 
the  work  thus  incomplete,  as  well  as  including  the  cost  thereof 
in  the  assessment.  None  of  these  acts,  however,  rendered  the 
assessment  and  lien  thereof  void.  By  the  provisions  of  sec- 
tion 11  of  the  street  improvement  act  (Henning's  Cal.  Gen. 
Laws,  p.  1322),  the  determination  and  acts  of  the  street 
superintendent  in  relation  to  all  of  these  matters  is  made  the 
subject  of  an  appeal  to  the  city  council  by  the  owners  or  any 
person  interested.  Upon  the  hearing  of  such  appeal  the  city 
council  is  given  the  power  to  ''confirm,  amend,  set  aside,  alter, 
modify  or  correct  the  assessment  in  such  manner  as  to  them 
shall  seem  just,  and  require  the  work  to  be  completed  accord- 
ing to  the  directions  of  the  city  council ;  and  may  instruct  and 
direct  the  superintendent  of  streets  to  correct  the  warrant, 
assessment,  or  diagram  in  any  particular,  or  to  make  and  issue 
a  new  warrant,  assessment,  and  diagram,  to  conform  to  the 
decisions  of  said  city  council  in  relation  thereto,  at  their 
option";  "and  revise  and  correct  any  of  the  acts  or  deter- 
minations of  the  superintendent  of  streets  relative  to  said 
work."  Plaintiff  did  not  exercise  its  right  to  appeal.  Had 
it  done  so,  and  the  attention  of  the  council  been  directed  to  the 
fact  that  not  only  was  the  work  incomplete  by  reason  of  the 
failure  of  the  contractors  to  construct  the  sidewalk  in  front 
of  the  lots  instead  of  on  and  across  the  ends  thereof  so  pro- 
jecting into  the  street,  but  also  to  the  fact  that  the  cost  of  the 
sidewalk  so  constructed  had  been  included  in  the  assessment  for 
the  total  cost  of  the  work,  no  doubt  the  council  woidd  have  met 
the  objections  by  an  exercise  of  the  power  vested  in  it  by  sec- 
tion 11  and  caused  the  errors  to  be  corrected.  At  all  events, 
we  must  indulge  in  that  presumption.  (Lambert  v.  Biites,  137 
Cal.  676,  [70  Pac.  777] ;  Warren  v.  BiddeU,  106  Cal.  352,  [39 
Pac.  781] ;  Biggins  v.  Hartshame,  108  CaL  154,  [41  Pac. 
283].) 
The  order  appealed  from  is  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  11, 1910. 
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[dr.  No.  814,    Seeond  AppeOato  XMstriet^Jim*  17,  1010.] 

J.  E.  FINNALL,  Appellant,  t.  J.  W.  B.  MEBBIMAN,  Be- 

spondent. 

MonoK  101  Nxw  Tbial— Statimint  ov  Cass— Authkntioation  bt 
Judge  Essbntial. — ^Where  a  party  moving  for  a  new  trial  gives 
notice  that  it  will  be  upon  a  statement  of  the  ease,  it  is  his  dntj 
to  propose  such  a  statement,  and  hare  it  settled,  signed  and  eertiiied 
bj  the  jndge;  and  it  mnst  be  so  authentieated  before  it  can  be  filed 
with  the  clerk.  Without  such  signature  and  certificate  of  the  jndge 
there  is  no  statutory  statement  on  which  the  motion  maj  be  heard; 
and  an  unauthenticated  paper  printed  in  the  transcript  is  ao  part 
of  the  record  upon  appeal  and  must  be  disregarded. 

Id. — EmcT  or  Stipulation  m  Tkansobift  ab  to  Bsoord — ^Etidknob 
NOT  ICadb  Bsvixwabis. — ^A  stipulation  in  the  transcript  that  it  con- 
tains a  correct  copj  of  the  record,  including  the  instructions  given 
and  refused  hj  the  court,  as  well  as  the  statement  on  motion  for  s 
new  trial,  cannot  have  the  effect  to  present  such  statement  to  the 
court  as  a  basis  for  a  review  of  the  evidence  therein  contained. 

Id. — Ebbob  in  Instbuotions  not  Shown. — Conceding,  for  the  purposes 
of  the  case,  that  the  stipulation  presents  the  instructions  given  and 
refused,  jet  this  court  cannot  saj,  in  the  absence  of  anj  evidence 
in  the  record  presented  upon  the  trial  that  can  be  considered,  that 
the  giving  or  refusal  of  such  instructions  constituted  reversible  error, 
especiaUj  where  there  is  nothing  in  the  record  indicating  that  the 
giving  or  refusal  of  such  instructions  was  properly  excepted  to  at 
the  time. 

Id. — ^Intbndmbntb  in  Favob  of  Sustaining  Instbuctioms. — All  intend- 
ments are  in  favor  of  sustaining  the  instructions  of  the  court,  and 
if  such  instructions  are  proper  upon  any  possible  view  of  the  evi- 
dence, the  action  of  the  court  thereon  must  be  sustained. 

APPEAL  from  an  order  of  the  Superior  Court  of  Biverside 
County  denying  a  new  triaL    F.  E.  Densxnore,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  eourt 

W.  L.  Williams,  and  Hammack  &  Hammack,  for  Appellant 

Purington  &  Adair,  for  Respondent. 

ALLEN,  P.  J. — The  action  was  brought  upon  a  promissory 
note  executed  by  the  defendant  to  plaintiff's  assignor.    The 
answer  set  up  facts  showing  there  was  no  consideration  there- 
it  OsL  App.— 89 
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for;  that  the  note  was  executed  to  one  Bogera,  plaintiff's  as- 
signor, who  was  agent  for  a  life  insurance  company,  under  an 
agreement  that  if  defendant's  application  for  a  policy  of  in- 
surance was  declined  the  note  was  to  be  returned;  that  de- 
fendant's application  was  rejected  and  no  policy  ever  issued; 
that  Rogers  represented  to  defendant  that  he  would  make  ap- 
plication to  another  company  for  a  like  policy  and  that  if  upon 
receipt  of  said  policy  the  defendant,  after  an  examination  of 
the  same,  was  dissatisfied  therewith,  the  privilege  would  be 
given  him  to  return  such  policy  without  any  liability  for  the 
payment  of  the  premium,  or  of  the  note  theretofore  executed ; 
that  a  second  company  did  issue  a  policy;  that  defendant 
within  the  stipulated  time  examined  the  same,  was  dissatisfied 
therewith  and  returned  the  policy  to  the  company;  that 
Sogers,  in  violation  of  his  agreement,  transferred  the  note  to 
plaintiff.  It  was  alleged  that  plaintiff  did  not  purchase  or  ac- 
quire the  note  in  the  ordinary  course  of  business ;  that  he  had 
knowledge  at  the  time  of  said  purchase  of  facts  and  circum- 
stances concerning  the  making  of  the  note,  and  that  the  price 
paid  therefor  by  plaintiff  was  grossly  inadequate  to  the 
amount  expressed  on  the  face  of  the  note,  sufficient  to  arouse 
the  suspicions  of  an  ordinarily  prudent  man  and  put  him  on 
inquiry  as  to  the  consideration  of  said  note;  denied  that  plain- 
tiff was  the  bona  fide  holder  of  the  note  for  value. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  for 
defendant.  Judgment  was  rendered  upon  such  verdict  June 
24,  1908.  Thereafter,  on  July  14,  1908,  plaintiff  moved  for  a 
new  trial,  specifying  in  said  motion  that  the  same  would  be 
made  upon  a  statement  of  the  case.  When  this  motion  for  a 
new  trial  was  denied,  if,  in  fact,  it  was  denied,  is  not  made  to 
appear.    The  appeal  is  from  the  order  denying  a  new  triaL 

The  transcript  contains  no  statement  settled  or  signed  by 
the  judge.  Bule  III  of  the  court  is  violated  by  the  omission 
to  give  the  name  of  the  judge  whose  decision  it  is  sought  to 
review.  ''When  notice  is  given  of  a  motion  for  a  new  trial, 
to  be  made  on  a  statement  of  the  case,  it  is  the  duty  of  the 
moving  party  to  propose  such  a  statement,  and  have  it  settled, 
signed,  and  certified  by  the  judge.  The  statement  must  be 
authenticated  in  that  way  before  it  can  be  filed  with  the  clerk 
of  the  court.  .  .  .  But  the  signature  and  certificate  of  the 
judge  are  indispensable.    Without  them  there  is  no  statutory 
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statement  on  which  the  motion  may  be  heard.  An  nnanthen- 
ticated  paper  in  the  transcript,  purporting  to  be  a  statement, 
is  no  part  of  the  record  on  appeal,  and  must  be  disregarded." 
(Adams  v.  Dohrmann,  63  Cal.  418.)  There  is  in  the  tran- 
script a  stipulation  that  the  same  contains  a  correct  copy  of 
the  record,  including  the  instructions  given  and  refused  by 
the  court,  as  well  as  the  statement  on  motion  for  a  new  trial, 
but  this  cannot  have  the  effect  to  properly  present  such  state- 
ment to  the  court  as  a  basis  for  a  review  of  the  evidence 
therein  contained.  Conceding,  for  the  purposes  of  this  case, 
that  this  stipulation  presents  the  instructions  given  and  re- 
fused, we  cannot  say,  in  the  absence  of  any  evidence  presented 
upon  the  trial,  that  the  giving  or  refusal  of  such  instructions 
constituted  reversible  error.  Nor  is  there  anything  before  us 
indicating  that  the  giving  or  refusing  of  such  instructions  was 
properly  excepted  to  at  the  time.  It  is  said  in  Frost  v.  Orizzly 
Bluff  C.  Co.,  102  Cal.  526,  [36  Pac.  929],  that  where  a  bill  of 
exceptions  merely  shows  instructions  given  and  refused  and 
the  exceptions  thereto,  the  judgment  will  rarely  be  reversed, 
all  intendments  being  in  favor  of  sustaining  it.  If  such  in- 
structions were  proper  under  any  view  of  the  evidence  prop- 
erly admissible  under  the  issues,  the  action  of  the  court  must 
be  sustained. 

We  find  no  reversible  error  in  the  record  and  the  order  is 
a£3rmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[Crim.  No.  114.    Third  Appellate  District.— Jime  17,  lOlO.} 

THE  PEOPLE,  Eespondent,  v.  THOMAS  DOYLE,  Appel- 
lant. 

OaiMiKAL  Law— BuBNmo  "Stacks''  or  Hay — Comstbuotion  or  Pbnal 
OoDB — SCATTEBXD  "CoGKS"  GF  Hat  EXCLUDED. — ^Under  seetion  600 
of  the  Penal  Code  making  it  a  felony  willfnllj  and  malieiouslj  to 
bum  "anj  stack  of  hay"  of  the  value  of  $25  or  over,  the  willful  and 
malicious  burning  of  scattered  "eocks  of  haj,"  not  gathered  into 
anj  "stacks,"  though  of  the  value  of  $25  or  over,  however  it  may 
be  punished,  is  excluded  from  being  considered  as  a  felony  under 
the  terms  of  that  section. 
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■  ■  '  .11  ..    ^ 

Id. — ^DiSTiNonoir  Bitwken  a  "Stack'*  and  "Oock**  oft  ^Shogk**  ov  Hat« 
There  is  a  marked  and  well  understood  distinction  between  a  '^taek" 
and  a  "ooek"  or  "shock^  of  hay.  Costomarity,  shortlj  after  baj  is 
mowed  or  eot,  it  is  raked  into  small  piles  or  ooeks,  and  is  thus 
allowed  to  remain  nntil  it  becomes  thozonghlj  drj  or  "seasoned," 
after  which  it  is  genersllj  picked  op  and  put  into  large  pOes  called 
*^tacks.* 

Id. — CoNSTBUcnoM  ov  Pxnal  Btatuts— Dbscbiptidn  or  Piofsbtt— 
OxKsaAL  Bulb. — ^As  a  general  rule,  where  anj  partienlar  article  of 
property  is  mentioned  in  a  penal  statute  as  the  subject  of  an  offense, 
onlj  sneh  property  ss  is  usually  designated  bj  such  terms  can  be 
regarded  as  having  been  intended  hj  the  legislature  to  be  embraced 
in  its  provisions. 

Id. — Chabob  of  Bubnino  "Stacks'*  ov  Hat— Yabxancb— Pboov  ov 
BuBKiNO  "Cocks"  ov  Hat — Misdbicbanob. — ^Under  an  information 
charging  the  defendant  with  a  felonj  bj  willfullj  and  maUeiousfy 
burning  "stacks"  of  haj  of  the  value  of  $25,  in  violation  of  section 
600  of  the  Penal  Code,  and  the  proof  shows  only  the  burning  of 
"cocks"  or  "shocks"  of  ha/,  the  variance  in  the  proof  is  fatal,  and 
shows  only  a  misdemeanor  committed  under  section  594  of  that  code. 

Id. — Inapfuoablb  and  Misleading  Instbuction — ^Abstbact  Cobbbct- 
NBSS — SiZB  ov  "Stacks." — Where  the  evidence  shows  no  "stack"  of 
ha^r  but  only  the  burning  of  "cocks"  or  "shocks,"  of  the  value  of 
no  more  than  one  dollar  each,  an  abstractlj  correct  instruction,  in- 
applicable to  the  facts  that  if  the  jury  "find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  did  attempt  to  bum 
certain  stacks  of  hay  of  the  value  of  $25,  then  you  will  find  the  de- 
fendant guilty  regardless  of  the  size  of  the  individual  stacks  of  bay, 
no  matter  whether  they  were  large  or  small,"  was  plainly  calculated 
to  mislead  the  jury. 

Id. — ^Instbuction  Ebbonbouslt  Bbvusbd. — The  refusal  of  the  court  to 
instruct  the  jury,  as  requested  by  the  defendant,  ss  to  the  proper 
distinction  between  "stacks"  and  "cocks"  of  hay  was  prejudicially 
erroneous. 

Id. — DX7TT  ov  CouBT  Undeb  Pboovs. — ^Under  the  proofs,  the  court  should 
have  advised  the  jury  to  acquit  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County,  and  from  an  order  denying  a  new  triaL  E. 
N.  Bector,  Judge* 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  H.  Farrar,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for  Be- 
spondent 
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HABT,  J. — ^The  information  under  which  fhe  defendant 
was  proaecuted  and  convicted  charges  him  with  the  crime  of 
maliciously  attempting  to  bum  ^'certain  stacks  of  hay,  of  the 
value  of  $25  and  over,  the  property  of  one  W.  A.  Bucker, ' '  etc. 

The  crime  which  the  defendant  is  thus  charged  with  having 
attempted  to  commit  is  defined  by  section  600  of  the  Penal 
Code,  which  section,  in  so  far  as  it  concerns  this  investigation, 
reads  as  follows: 

''Every  person  who  willfully  and  maliciously  bums  .  .  • 
any  stack  of  hay  or  grain  or  straw  of  any  kind,  or  any  pile  of 
baled  hay  or  straw,  •  •  •  of  the  value  of  $25  or  over,  not  the 
property  of  such  person,  is  punishable  by  imprisonment  in 
the  state  prison  for  not  less  than  one  year,  nor  more  than  ten 
years,'' 

The  appeal  is  from  the  judgment  and  the  order  denying  de- 
fendant's motion  for  a  new  trial,  and  the  principal  contention 
made  by  the  appellant  here  is  that  the  evidence  does  not  sus- 
tain or  correspond  with  the  allegations  of  the  information. 

From  the  evidence  it  appears  that  one  W.  A.  Bucker  had 
under  lease  in  the  year  1909  a  small  tract  of  land  in  the  city 
of  Merced  and  on  which,  in  the  month  of  May  of  that  year,  he 
cut  and  raked  into  ''cocks"  about  thirty  tons  of  hay.  These 
" cocks''  were  scattered  about  over  the  land  and  were  situated 
a  very  few  feet  from  each  other. 

The  evidence  shows  that,  between  the  hours  of  8  and  9 
o'clock  on  the  evening  of  June  5,  1909,  Bucker  discovered  a 
portion  of  the  hay  on  fire ;  that  he  hastened  to  the  field  and 
extinguished  the  fire;  that  later  on  that  same  night  another 
cock  of  hay  was  set  on  fire  and  that  he  again  went  to  the  field 
and,  armed  with  shotgun,  concealed  himself  behind  a  pile  or 
cock  of  hay  situated  a  distance  of  a  few  feet  from  the  spot 
where  the  second  fire  occurred,  his  purpose  being  to  discover, 
if  possible,  the  person  who  evidently  was  trying  to  destroy  all 
the  hay  in  his  field.  A  short  time  thereafter  the  defendant  ap- 
peared in  the  field.  He  walked  up  to  a  cock  of  hay,  stooped 
over  it  and  at  about  this  time  Bucker,  so  he  testified,  "saw  a 
lighted  match  or  a  blaze  or  something  that  he  had,  right  be- 
tween his  body  and  the  hay."  Bucker  then  stepped  up  to  the 
defendant,  placed  him  under  arrest  and  turned  him  over  to 
the  custody  of  the  sheriff 
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The  defendant,  it  appean,  resided  with  his  sister,  whose 
home  and  premises  adjoined  the  land  on  which  the  fixe 
occurred. 

The  proven  circumstances  were  sufficient  to  justify  the  find- 
ing of  the  jury  that  the  defendant  set  the  fire  to  the  hay  with 
the  purpose  of  destroying  it.  But  the  important  question  pre- 
sented here  is,  as  already  stated  in  a  little  different  language. 
Does  the  evidence  disclose  that  the  act  of  the  defendant,  al- 
though malicious,  constituted  an  attempt  to  violate  the  provi- 
sion of  section  600  of  the  Penal  Code  declaring  the  malicions 
burning  of  ''any  stack  of  hay"  of  the  value  of  $25  or  more  to 
be  a  felony  t 

It  is  plainly  evident  that,  in  order  to  answer  the  foregoing 
question  in  the  affirmative,  it  must  be  satisfactorily  shown  that 
the  legislature  intended  to  include  and  embrace  within  the 
meaning  of  the  phrase,  ''any  stack  of  hay,'*  as  said  phrase  is 
employed  in  the  code  section,  the  piles  of  loose  hay  ordinarily 
and  commonly  designated  as  "cocks"  or  "shocks"  of  hay. 

There  is,  as  is  generally  known,  a  marked  and  well-under- 
stood distinction  between  a  "stack"  and  a  "cock"  or  "shock" 
of  hay.  Customarily,  shortly  after  hay  is  mowed  or  cut,  it  is 
raked  into  small  piles  or  cocks,  and  is  thus  allowed  to  remain 
until  it  becomes  thoroughly  dry  or  "seasoned,"  after  which  it 
is  generally  picked  up  and  put  into  larger  piles  called 
* '  stacks. ' '  Webster,  in  his  dictionary,  thus  defines  a  *  *  stack  * ' : 
"A  large  pile  of  hay,  bran,  straw  and  the  like,  usually  of  a 
nearly  conical  form,  but  sometimes  rectangular  or  oblong,  con- 
tracted at  the  top  to  a  point  or  ridge  and  sometimes  covered 
with  a  thatch."  The  same  author  defines  a  "cock"  of  hay  to 
be  "a  small  conical  pile  of  hay." 

It  will  thus  be  observed  that  there  is  a  wide  distinction  be- 
tween a  "stack"  of  hay  and  a  "cock"  of  hay — a  distinction 
equally  as  marked  and  obvious  as  is  the  difference  between  cer- 
tain  buildings,  as,  for  example,  a  hotel  and  a  private  residence, 
or  as  is  the  difference  between  animals  of  the  same  species,  as, 
for  illustration,  a  horse  and  a  mule. 

It  may  be  laid  down  as  a  general  rule  that  where  any  par- 
ticular article  of  property  is  mentioned  in  a  penal  statute,  as 
the  subject  of  an  offense,  only  such  property  as  is  usually  des- 
ignated by  such  term  can  be  regarded  as  having  been  intended 
by  the  legislature  to  be  embraced  within  its  provisions. 


r 
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In  a  Tery  early  ease  in  Ohio  (Denbow  v.  State  etc.,  18  Ohio, 
11),  the  defendant  was  indicted  and  convicted  under  a  statute 
making  it  penal  ''to  set  fire  to,  or  bum,  stacks  of  wheat." 
Nothing  was  said  in  said  statute  about  ''shocks"  of  wheat. 
Beversing  the  judgment  of  conviction,  the  supreme  court  of 
that  state  had  this  to  say:  "When  things  of  the  same  kind 
have  different  names,  arising  from  difference  in  size,  number, 
age,  situation,  or  any  other  circumstance,  only  such  as  are  ex- 
pressly mentioned  by  the  terms  generally  appropriated  to 
them  can  be  held  to  have  been  contemplated  by  the  legisla- 
ture. The  charge  in  this  case  was  for  burning  stacks  of 
wheat.  The  proof  was  the  burning  of  shocks  of  wheat  Now, 
if  the  terms,  shock  of  wheat,  and  stack  of  wheat,  are  equiv- 
alent, then  the  proof  will  sustain  the  indictment ;  but  the  only 
witness  who  testifies  states  that  he  considers  them  different. 
And  in  common  parlance  the  two  terms  have  a  totally  distinct 
and  different  signification.  The  shock  is  the  term  applied  to 
the  small  collection  and  arrangement  of  a  few  sheaves  to- 
gether, in  the  field,  in  such  manner  as  to  protect  them  against 
the  weather,  for  a  few  days,  nntil  the  farmer  has  time  to 
gather  them  into  his  bam,  or  place  them  in  the  conical  pile 
called  a  stack." 

It  is  very  certain  that,  to  sustain  the  judgment  and  order 
here,  it  would  be  necessary  to  read  into  the  section  of  the  code 
involved  here  language  which  the  legislature  has  not  inserted 
therein.  This  we  cannot  do  without  a  manifest  abuse  of  the 
power  of  courts  in  the  construction  of  legislative  enactments. 
(Code  Civ.  Proc,  sec.  1858.) 

Why  the  legislature  did  not  include  the  aet  of  maliciously 
burning  "shocks"  or  "cocks"  of  hay  within  the  penalty  pre* 
scribed  by  section  600  of  the  Penal  Code  is  a  matter  which 
need  not  be  inquired  into  here.  In  the  determination  of  the 
question  decisive  of  the  case  here  it  is  enough  to  know  that  the 
legislature  did  not  do  so,  and  that  it  is  for  that  department  of 
the  government  to  say  what  wrongful  acts  shall  incur  the 
penalties  of  a  felony  and  what  acts  declared  unlawful  shall 
incur  those  of  a  misdemeanor.  The  defendant  could  have 
been  prosecuted  either  under  the  provisions  of  section  594  of 
the  Penal  Code  or  for  attempting  to  commit  the  crime  therein 
defined  as  a  misdemeanor,  and  if  it  were  important  to  ascer- 
tain the  reason  moving  the  legislature  to  omit  to  denounce  the 
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aet  of  burning  ''eocks''  or  ''shocks'*  of  hay  as  a  felony,  it  may 
be  found  in  the  fact  that,  in  the  judgment  of  the  lawmakers, 
crystallized  and  expressed  in  said  section  594,  punishment  as 
a  misdemeanor  was  sufficient  for  such  an  act 

In  any  event,  under  the  foregoing  views,  the  evidence  does 
not  sustain  nor  agree  with  the  allegations  of  the  information, 
and  the  given  instructions  upon  the  vital  point,  having  been 
framed  to  coincide  with  and  support  an  erroneous  theory,  were 
themselves  necessarily  erroneous  and  prejudicial. 

For  example,  the  following  instruction  which  was  read  to 
the  jury  expresses  the  theory  upon  which  the  cause  was  pre- 
sented by  the  people  and  tried  by  the  court :  ''If  you  find  from 
the  evidence  and  beyond  a  reasonable  doubt  that  the  defend- 
ant, as  charged  in  the  information,  did  attempt  to  bum  cer- 
tain stacks  of  hay  of  over  the  value  of  $25,  then  you  will  find 
the  defendant  guilty,  regardless  of  the  size  of  the  individual 
stacks  of  hay,  no  matter  whether  they  were  large  or  small." 
(Italics  ours.)  The  foregoing  instruction,  while  faultless  as 
an  abstract  statement  of  the  law,  was  not  applicable  to  the 
facts  developed  by  the  evidence  and  was  plainly  calculated  to 
mislead  the  jury.  It  is  undoubtedly  true  that  it  would  be  im- 
material whether  a  stack  of  hay  is  a  large  or  small  stack,  if  it 
is  a  stack  within  the  meaning  of  that  term  as  it  is  used  in  the 
statute  and  as  it  is  herein  shown  to  mean  and  such  stack  was 
of  the  value  of  $25  or  more.  In  other  words,  a  pile  of  hay 
may  constitute  a  stack  within  the  commonly  understood  sig- 
nification of  that  word  as  applied  to  piles  of  loose  hay,  notwith- 
standing the  fact  that  it  may  be  smaller  in  size  or  contain  a 
less  quantity  of  hay  than  other  stacks  of  hay,  for  we  do  not 
understand  that  stacks  of  hay,  in  order  to  be  such,  need  be  of 
uniform  size  or  contain  a  certain  precise  quantity  of  hay. 

The  evidence  in  the  case  at  bar,  however,  discloses,  as  wc 
have  shown,  that  the  field  in  which  the  alleged  attempt  to  bum 
was  made  contained  "cocks"  or  "shocks"  of  hay — ^that  is, 
there  were  small  piles  of  loose  hay  scattered  about  over  th€ 
field,  each  of  which  did  not  contain  a  quantity  of  hay  of  a 
value  exceeding  a  dollar.  In  short,  it  is  not  disputed  that  the 
piles  of  hay  in  the  field  at  the  time  of  the  attempted  buming 
charged  here  were  nothing  more  than  mere  "cocks"  of  hay 
and  arose,  if  at  all,  to  the  proportions  of  "stacks"  simply  be- 
cause they  were  erroneously  so  characterized  in  the  informa- 
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tion  and  the  instructions  of  the  court.  The  truth  is,  that  there 
was  not  in  the  entire  field  a  pile  of  hay  approximately  the  size 
of  a  ''stack/*  as  we  understand  that  term.  Therefore,  the 
prejudicial  effect  of  the  quoted  and  other  instructions  becomes 
clearly  apparent  when  it  is  considered  that  the  court,  in  thus 
addressing  the  jury  upon  the  law  by  the  light  of  which  they 
were  to  examine  the  evidence  and  so  reach  a  conclusion  upon 
the  question  of  the  guilt  or  innocence  of  the  defendant,  in  sub- 
stantial effect  treated  the  ''cocks"  of  hay  proved  as  small 
stacks  of  hay  and  as  " stacks''  coming  within  the  contempla- 
tion and  intent  of  the  statute.  In  other  words,  the  court 
virtually  told  the  jury  that  any  pile  of  hay,  regardless  of  its 
size,  constituted  a  "stack"  of  hay,  and,  applying  this  instruc- 
tion to  the  evidence,  there  was,  manifestly,  no  other  alterna- 
tive for  the  jury  but  to  find  the  defendant  guilty,  assuming, 
of  course,  that  the  fact  that  the  defendant  attempted  to  bum  a 
"cock"  or  perhaps  a  number  of  "cocks"  of  hay  was  proved 
to  their  satisfaction. 

Of  course,  it  necessarily  follows  that  the  court's  refusal  to 
give  the  instructions  requested  by  the  defendant  defining 
"stacks"  and  "cocks"  of  hay  and  the  distinction  between  the 
two,  as  explained  in  Webster's  dictionary,  and  as  commonly 
understood,  and  declaring  that  unless  the  jury  found  the  piles 
of  hay  attempted  to  be  burned  to  be  "stacks"  as  so  defined, 
the  defendant  would  be  entitled  to  an  acquittal,  constituted 
prejudicial  error.  The  fact  is,  under  the  proo&y  the  court 
should  have  advised  the  jury  to  acquit. 

For  the  reasons  stated  in  the  foregoing,  the  judgment  and 
order  are  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  ooneurred. 
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JAMES  B.  MARTIN,  ORLO  STEEL,  and  W.  BARHAM,  Be- 
spondents,  t.  O.  B.  CONDBET,  Appellant. 

AOTION  TO  BKPOBM  AND  SPBCmGAXiLT  EKFOBOI  CONTRACT  TO  OONYKT 
LANI>—lN8ninGISNT     COICPLIDIT— DllfDBBBE     ImPBOPIBLT     OVXB- 

BULED. — In  an  action  in  oqaitj  to  rof orm  and  spoeiileallj  enforce  an 
aUcged  contract  to  oonTCj  land,  wliero  tiio  oomplainl  wholly  omits 
to  aver  or  show  or  to  attempt  to  ihow  that  the  eoneideration  for 
which  the  defendant  offered  to  oeU  the  proper^  inrolyed  in  the  con- 
tract ie  adequate  or  commenmirate  with  the  yalno  of  the  property  or 
that  the  contract  is,  as  to  the  defendant,  fair  and  Jnat,  aa  required 
bj  section  3391  of  the  Civil  Code,  it  is  insafBdent  as  against  a  gen- 
eral demurrer,  and  a  demurrer  thereto  was  improper^  overraled. 

Id. — Settled  Rule  or  Equitt — Facts  Stated  icubt  Show  Adequacy. 
Fairness  and  Justice. — It  is  a  settled  rule  in  oqni^  that  facts 
showing  adequacj  of  consideration  and,  aa  to  tiio  partj  against 
whom  the  specific  performance  is  sought,  the  justness  and  reasonable- 
ness of  the  contract,  must  not  only  be  proved  but  must  be  also  stated. 
This  rule  does  not  contemplate  mere  averments  in  haee  verba  that 
the  contract  is  supported  bj  an  adequate  consideration,  and  is  as  to 
the  defendant  fair  and  just;  but  the  conscience  of  the  chancellor 
must  be  satisfied  on  these  points  bj  a  proper  statement  of  the  facts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County.    J.  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Taylor  &  Tebbe,  for  Appellant 

Oillis  &  Gill  is,  for  Respondents. 

HART,  J. — This  is  a  suit  in  equity  for  the  reformation  and 
specific  performance  of  a  certain  contract  entered  into  between 
one  E.  Tubbs  and  the  defendant  for  the  conveyance  to  the 
former  by  the  latter  of  certain  real  property  situated  in  the 
town  of  Yreka,  Siskiyou  county. 

The  court  overruled  a  general  and  special  demurrer  inter- 
posed to  the  amended  complaint.  The  defendant  declined  to 
answer,  and  thereupon  a  judgment  reforming  said  contract 
and  decreeing  its  specific  performance  aa  so  reformed  was  en* 
tered  against  said  defendant. 

This  appeal  is  from  said  judgment 
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The  averments  of  the  complaint  faS  to  disclose  any  ground 
which  would  authorize  or  justify  a  decree  compelling  the  spe- 
cific performance  of  the  contract  involved  in  this  controversy 
and  the  demurrer  should,  therefore,  have  been  sustained. 

The  offer  by  the  defendant  to  sell  said  property  to  said 
Tubbs  is  in  writing,  dated,  ''March  26, 1908/*  and  is  addressed 
to  ''Mr.  E.  Tubbs,"  and  signed  by  the  defendant  Therein 
the  defendant  offered  to  sell  to  Tubbs  "all  of  my  property  in 
Yreka  for  $1500,  or  the  land  without  the  building  for  $1090.00 
or  the  north  half  of  said  land  for  $550.00,  terms  cash  within 
24  hours  or  $50.00  to-day  and  balance  on  or  before  April  5th, 
1908."  Defendant  further  stipulated  to  "give  you  a  good 
and  sufficient  deed  at  any  time  the  money  is  put  up  within 
said  time.  I  further  agree  to  move  off  the  house  within  60 
days  should  you  take  the  whole  of  said  land." 

It  may  here  be  remarked  that  said  contract  was,  on  the 
thirtieth  day  of  March,  1908,  for  a  certain  consideration,  as- 
signed and  transferred  by  said  Tubbs  to  the  plaintiffs  herein. 

The  complaint  alleges  that  the  contract  between  Tubbs  and 
the  defendant  consisted  of  the  written  offer  to  sell  to  which  we 
have  referred  and  the  acceptance  of  said  offer  "which  was 
orally  made  by  said  E.  Tubbs,  at  said  Yreka  City,  county  of 
Siskiyou,  state  of  California,  within  the  time  stipulated  by 
said  offer  for  such  acceptance,  and  accompanied  by  the  proper 
tender  of  gold  coin  of  the  United  States  of  America,  to  wit : 
Fifty  (50)  dollars";  that  "at  or  about  the  same  time  said  E. 
Tubbs  demanded  of  said  O.  E.  Condrey  a  conveyance  of  the 
said  property  without  the  house";  that  defendant  has  not 
made  nor  executed  "any  conveyance  of  the  said  property  with- 
out the  house  to  said  E.  Tubbs,  nor  to  his  heirs  or  assigns,  nor 
to  said  plaintiffs  herein";  that  "said  plaintiffs  are  still  ready 
and  willing  to  pay  the  purchase  money  of  the  said  property  to 
the  said  defendant." 

There  is  not  a  single  averment  in  the  complaint  showing  or 
even  pretending  to  show  that  the  consideration  for  which  the 
defendant  offered  to  sell  the  property  involved  in  the  contract 
concerned  here  is  adequate  or  commensurate  with  the  value  of 
said  property,  or  that  the  contract  is,  as  to  the  defendant,  fair 
and  just 

Section  3391  of  the  Civil  Code  provides  that:  "Specific  per- 
formance cannot  be  enforced  against  a  party  to  a  contract  in 
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any  of  the  following  cases:  1.  If  he  has  not  received  an  ad- 
equate consideration  for  the  contract ;  2.  If  it  is  not,  as  to  him, 
jnst  and  reasonable.  •  .  •  '' 

And  it  is  the  settled  rule  in  courts  of  equity  that  facts  show- 
ing the  adequacy  of  the  consideration  and,  as  to  the  party 
against  whom  specific  performance  is  sought,  the  justness  and 
reasonableness  of  the  contract  must  not  only  be  proved  but 
averred. 

In  Agard  r.  Valencia,  39  Cal.  502,  it  is  said  "that  in  a  suit 
for  a  specific  performance  it  must  be  affirmatively  shown  that 
the  contract  is  fair  and  just,  and  that  it  will  not  be  inequitable 
to  enforce  it  The  court  (of  equity)  will  not  lend  its  aid  to 
enforce  a  contract  which  is  in  any  respect  unfair  or  savors  of 
oppression,  but  in  such  cases  will  leave  the  party  to  his  remedy 
at  law.  It  is  incumbent  on  the  plaintiff,  therefore,  to  state 
such  facts  as  will  enable  the  court  to  decide  whether  the  con- 
tract is  of  such  a  character  that  it  would  be  inequitable  to  en- 
force it/' 

"There  are,''  says  the  supreme  court,  in  the  case  of  Stiles 
T.  Cain,  134  Cal.  171,  [66  Pac.  232],  "contracts  which  are 
perfectly  valid,  and  which  a  court  of  equity  would  not  set 
aside  for  fraud,  mistake,  or  for  any  unfairness,  but  which, 
nevertheless,  are  so  unfair  that  specific  performance  will  not 
be  decreed.  This  has  always  been  the  rule  with  courts  of 
equity.  They  will  not  aid  in  the  enforcement  of  a  harsh  and 
unjust  contract,  even  though  it  be  valid.  The  ease  cited 
{Bruck  V.  Tucker,  42  Cal.  546)  also  holds  that  the  party  seek- 
ing the  relief  must  show,  both  by  averment  and  proof,  that  the 
contract  is,  as  to  the  defendant,  fair  and  just.  That  the  evi- 
dence must  show  such  a  case  cannot  be  doubted,  and  this  case 
distinctly  holds  that  what  must  be  proven  on  that  subject  must 
also  be  averred.  This  does  not  mean  that  it  must  be  alleged 
in  haec  verba  that  the  contract  was  supported  by  an  adequate 
consideration,  and  is,  as  to  the  defendant,  fair  and  just 
These  might  be  held  insufficient,  but  the  fact  that  the  contract 
is  such  as  will  satisfy  the  conscience  of  the  chancellor,  in  the 
respects  mentioned,  must  appear  from  a  proper  statement  of 
the  facts."  (See,  also,  Nicholson  v.  Tarpey,  70  Cal.  609,  [12 
Pac.  778] ;  MorriU  v.  Everson,  77  Cal.  114,  [19  Pac.  190] ; 
Windsor  v.  Miner,  124  Cal.  492,  [57  Pac.  386] ;  Prince  v. 
Lamb,  128  CaL  120,  [60  Pac.  689] ;  Flood  v.  Templeton,  148 
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Cal.  374,  [83  Pac.  148] ;  White  v.  Sage,  149  Cal.  618,  [87  Pac. 
193] ;  Herzog  y.  Atchison,  Topeka  etc.  B.  B.,  153  CaL  496, 
[95  Pac.  898].) 

Afl  stated,  the  allegations  of  the  complaint  here  do  not  meet 
the  essentials  of  the  rule  as  it  is  expounded  by  the  foregoing 
authorities  and  therefore  fall  far  short  of  justifying  the  relief 
of  specific  performance. 

It  is  pointed  out  under  the  special  demurrer  that  the  com- 
plaint is  defective  in  that  its  statement  of  the  facts  pleaded  is 
uncertain  in  several  particulars ;  but,  obviously,  it  is  not  neces- 
sary to  consider  the  points  thus  urged  in  view  of  our  conclu- 
sion that  the  complaint  fails  to  state  a  cause  of  action  for 
specific  performance. 

The  judgment  is  reversed* 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 


[dr.  No.  818.    Beeond  AppeDate  Diatriet.— ^qbo  18, 1910.] 

D.  L  NOFZIOEB  LUMBER  COMPANY  et  al.,  Bespondents, 

T.  A.  SOLOMON  et  aL,  Appellants. 

liXCHANICS*  LBNS — JXTfAIAD  GONTBACT — ^FAn«UBS  TO  BiSIETB  TWSKTT- 

wmt  PxB  CiNT  Avm  Comflstion. — Where  a  boUding  eontraet 
fails  to  reserve  twenty-flye  per  cent  of  the  contract  price  after  the 
eompletion  of  the  building,  as  required  bj  section  1184  of  the  Code 
of  CiTil  Procedure,  and  reserves  only  twenty  per  cent  thereof,  the 
contract  is  invalid  as  against  the  claimants  of  mechanics'  liens,  who 
are  entitled  to  enforce  their  liens  as  if  there  were  no  contract,  and 
their  work  had  been  done  or  materials  furnished  at  the  special  in- 
stance and  request  of  the  owner  of  the  building. 

Id. — Constitutional  Obiqin  or  Mechanics'  LncNS — ^Lioislatxtrb  Bb- 
QunuED  to  Protect  and  Envobcob  Loens. — ^Mechanics'  liens,  under 
the  constitution  of  1879,  have  a  constitutional  origin,  and  the  legis- 
lature is  required  to  provide  for  the  speedj  and  efficient  enforce- 
ment of  such  liens.  The  provisions  which  it  has  made  for  a  fund 
of  twentj-five  per  cent  of  the  contract  price  for  their  enforcement 
cannot  be  depleted  or  reduced  to  the  injury  of  anj  lien  claimant 
without  an  infringement  of  constitutional  right. 

Id. — Paoor  of  Actual  Retention  of  Twenty-hvi  Pkb  Cbnt  Inadihs- 
siBLE. — The  request  of  the  owners  to  be  permitted  to  show  that 
th^  actuallj  retained  tweuty-five  per  cent  of  the  contract  priee^ 
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though  the  tenns  of  the  eontraet  did  aot  proTide  therefor,  wu  prop- 
erlj  denied.  An  unrevealed  intention  to  retain  that  amount,  or  the 
actual  intention  to  retain  the  aame^  is  not  a  eomplianee  with  seetioii 
1184  of  the  Code  of  CiTil  Procedure,  which  requiree  that,  hj  the 
terms  of  the  contract,  twent;f-flYe  per  cent  of  the  whole  contract 
price  shall  be  made  pajable  as  therein  provided.  Evidence  of  the 
retention  of  the  full  amount^  without  sneh  %  provision  in  the  con- 
tract, was,  therefore,  immaterial. 

Id. — ^PuBPoss  or  Vebuication  to  Nonoi  ov  I^in. — ^The  purpose  of  the 
verification  to  the  notice  of  a  claim  of  lien  is  not  to  prove  the  lien 
when  it  is  sought  to  enforce  it  in  the  courts;  but  the  claim  filed  with 
the  recorder,  which  is  required  to  be  verified,  is  but  a  notice  bj  the 
claimant  that  he  intends  to  avail  himself  of  his  right  to  a  lien  in  the 
particular  case.  The  verification  of  the  claim  by  his  own  oath,  or 
that  of  some  other  person,  is  required  as  evidence  of  good  faith,  and 
a  prima  faoie  support  to  his  claim  for  the  purpose  of  giving  such 
notice  only. 

Id. — ^PuBPoss  or  PBOor  or  Bsoordxd  Claim — ^Estabushmsnt  or  Bb- 
QUIRED  Notice. — The  purpose  of  proof  of  the  original  recorded  claim 
of  liens  is  not  to  prove  its  contents^  but  to  establish  that  notice  has 
been  given  as  required  bj  law.  It  is  entitled  to  admission  when  it 
is  shown  that  it  complies  with  the  statutory  requirements. 

Id. — PuBLio  Beoobd — Admissibility. — If  the  signature  and  verification 
were  sufficient  to  entitle  it  to  be  filed  with  the  recorder,  and  it  was 
so  filed,  it  became  a  public  record,  and  thereafter  became  entitled  t* 
be  received  in  evidence,  under  the  rules  governing  the  admission  of 
private  writings  which  maj  become  public  records  bj  recording  under 
the  statute. 

Id. — Objection  That  "No  Foundation  was  Laid.'* — The  objection  that 
"no  foundation  was  laid  "  for  the  admission  of  an  original  claim  of 
lien,  which  bears  the  certificate  of  record,  might  cover  the  absence 
of  evidence  in  the  record  that  the  lien  was  recorded. 

Id. — Specification  or  Pabticulabs  Bequibed. — ^When  an  objection  is 
made  that  sufficient  foundation  has  not  been  laid  for  the  introduc- 
tion of  a  writing  or  other  evidence,  the  particulars  wherein  the 
foundation  is  insufficient  must  be  specified. 

Id. — iNsurriciENT  Objection — ^Absence  or  PBOor  or  Sionatubb  ob 
Yebification. — ^An  objection  that  "no  evidence  other  than  the  lien 
itself  was  offered  or  introduced  as  to  the  signatures  of  the  parties  or 
verification  thereof"  was  properly  overruled.  No  proof  of  the  gen> 
uineness  of  the  signatures  to  either  the  claim  or  the  verification  is  a 
necessary  preliminary  to  the  admission  in  evidence  of  a  lien  prop- 
erly verified  and  filed  for  record. 

Id. — Paoor  or  Contbact  and  Fubnishing  or  Matebials — Absence  or 
Objection. — In  the  absence  of  any  objection,  the  statement  in  the 
claim  of  lien  may  be  accepted  as  proof  of  the  person  to  whom  the 
materials  were  furnished  and  the  value  of  the  materials  furnished  or 
labor  done  under  the  agreement  with  him. 


June,  1910.]    Nofziqeb  Lumber  Co.  t;.  SoLOMONr.  623 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  L.  Horton,  for  Appellants. 

Scarborough  &  Bowen,  John  F.  Poole,  and  Schweitzer  & 
Hutton,  for  Respondents. 

TAGGART,  J. — Consolidated  action  to  foreclose  mechanics' 
liens.  Judgment  for  plaintiffs,  and  defendant  owners  appeal 
from  judgment  and  order  denying  their  motion  for  a  new 
trial 

The  record  on  appeal  is  made  up  in  accordance  with  a  stipu- 
lation '^that  no  point  is  made  on  this  appeal  as  to  any  plead- 
ing, nor  as  to  any  papers  in  the  judgment-roll,  in  said  actions, 
except  as  herein  mentioned,"  and  consists  of  the  findings  and 
judgment  and  a  bill  of  exceptions.  The  questions  presented 
for  consideration  are:  (1)  Was  the  clause  in  the  contract 
which  provides  for  the  retention  of  $500,  instead  of  $625,  as 
the  final  payment,  the  whole  contract  price  being  $2500,  a  sub- 
stantial compliance  with  the  provisions  of  section  1184,  Code  of 
Civil  Procedure,  *'that  at  least  twenty-five  per  cent  of  the 
whole  contract  price  shall  be  made  payable  at  least  thirty-five 
days  after  the  final  completion  of  the  contract"!  and  (2) 
Were  the  original  liens  filed  by  each  of  the  lien  claimants, 
upon  the  face  of  which  appeared  a  verification  in  the  ordinary 
form,  entitled  to  be  introduced  in  evidence,  without  further 
proof  that  the  claims  were  verified! 

There  are  earlier  cases  which,  in  principle,  perhaps,  support 
the  argument  of  appellants  that  the  contract  shows  a  substan- 
tial compliance  with  the  statute.  These  declarations  were  due 
to  the  failure  of  the  courts  to  recognize  the  change  wrought  in 
the  law  relating  to  mechanics'  liens  by  the  adoption  of  the 
constitution  of  1879.  There  was  no  special  provision  in  the 
constitution  of  1849,  or  the  amendments  thereto,  for  a  mechan- 
ics' lien  law.  The  law  was  therefore  entirely  the  creature  of 
statute,  and  it  was  during  this  period  that  our  present  lien 
law  was  enacted.  Being  continued  in  force  so  far  as  consist- 
ent with  the  provisions  of  the  constitution  of  1879,  by  the 
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expnesB  terms  of  section  1  of  artiele  XXH  of  that  instranient. 
the  coarti  aoeepted  it  as  the  means  piovided  \fj  the  l^islatare 
in  response  to  the  eonstitational  mandate  that  "the  legislature 
shall  proYide,  by  law,  for  the  speedy  and  eflScient  enforcement 
of  such  liens,"  no  new  procedure  having  been  provided. 
{Oermama  etc.  r.  Wagner,  61  CaL  349.)  The  phraseology  of 
the  law,  which  in  all  of  its  provimons  implied  that  the  lien 
was  of  legislative  creation,  was  not  revised  to  meet  the  ehange 
cansed  by  the  adoption  of  section  15  of  article  XX  of  the  con- 
stitution of  1879,  and  waa  and  still  is,  grammatically  at  least, 
out  of  harmony  with  the  view  that  the  right  of  Hen  is  due  to 
the  provision  of  the  constitution  that  "Mechanics,  material- 
men, artisans  and  laborers  of  every  dass  ahall  have  a  Hen  upon 
the  property  upon  which  they  have  bestowed  labor  or  fur- 
nished material,  for  the  value  of  such  labor  done  and  material 
furnished;  and  the  legislature  ahall  provide,  by  law,  for  the 
speedy  and  efficient  enforcement  of  such  liens." 

The  recognition  of  the  constitutional  origin  of  the  right  and 
the  true  relation  of  the  statute  is  much  clearer  in  the  later 
cases,  it  being  said  of  the  clause  here  under  consideration,  by 
Justice  Henshaw  in  Hampt<m  v.  Chrisiensen^  148  CSaL  729, 
737,  [84  Pac.  200,  203] :  "Every  provision  of  the  laws  which 
the  legislature  may  enact  must  be  subordinate  to  and  in  con- 
sonance with  this  constitutional  provision.  It  wiU  be  noted 
that,  in  framing  these  laws,  primarily  designed  for  the  pro- 
tection of  materialmen  and  laborers,  the  l^islature  has  seen 
fit  to  reserve  for  the  use  of  these  lien  claimants  but  one  of  the 
payments.  After  providing  that  no  payment  shall  be  made 
until  the  commencement  of  the  work,  it  sets  aside  a  fund 
amounting  to  twenty-five  per  cent  of  the  contract  price,  to  be 
held  for  tiiirty-five  days  after  the  completion  of  the  building, 
and  this  fund,  in  case  of  a  valid  ecmtract,  is  practically  the 
only  money  available  to  meet  the  demands  of  lien  claimants. 
Whatever  may  be  said  of  other  payments,  this  amount  of 
money  cannot  lawfully  be  depleted  or  reduced  to  the  injury  of 
any  such  claimant.  If  it  could  be,  it  would  be  setting  at 
naught  the  constitutional  provision  gpranting  a  lien  for  the  fuU 
value  of  the  labor  done  or  material  furnished."  (See,  also, 
Stimson  MiU  Co.  v.  Nolan,  5  CaL  App.  754,  [91  Pac.  262] ; 
Goldtree  v.  San  Diego,  8  CaL  App.  505,  [97  Pac  216] ;  Los 
Angeles  Pressed  Brick  Co.  v.  Biggins,  8  CaL  App.  514,  [97 
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Pac.  414].)  Considered  in  this  light  fhe  statutory  prorisions 
as  to  the  terms,  form  and  recording  of  the  contract  become,  in 
effect,  a  means  provided  whereby  the  owner  may  place  some 
limit  upon  the  liability  of  his  property  to  be  entirely  taken 
to  satisfy  the  constitutional  lien.  As  said  in  the  Hampton- 
Christensen  case,  the  law  accords  the  owner  ample  opportunity 
to  protect  himself  by  providing  in  the  contract  for  as  large  a 
reserved  payment  as  is  necessary  for  every  onergency.  The 
legislature  has  certainly  gone  as  far  in  the  protection  of  the 
owner  as  can  well  be  expected,  when  it  declares  that  twenty- 
five  per  cent  of  the  contract  price  is  a  sufficient  reservation  to 
cover  the  full  value  of  the  labor  done  and  the  material  fur- 
nished, for  which  the  constitution  provides  a  lien. 

This  construction  of  section  1184  is  in  accord  with  the  de- 
cision of  the  supreme  court  in  Burnett  v.  OUu,  154  Cal.  249, 
[97  Pac.  423],  which  answers  the  first  question  adversely  to 
appellants'  contention.  In  that  case,  like  in  the  case  at  bar, 
the  amount  provided  to  be  retained  by  the  contract  was  only 
twenty  per  cent  of  the  whole  contract  price,  and  the  supreme 
court  says:  ''There  was  also  a  substantial  departure  from  the 
provisions  of  section  1184  of  the  Code  of  Civil  Procedure.  .  .  . 
It  has  always  been  recognized  by  this  court,  in  line  with  the 
express  declaration  of  this  section,  that  where  there  is  a  sub- 
stantial departure  in  the  contract  from  the  provisions  as  to  the 
times  of  payment  and  the  reservation  of  at  least  twenty-five 
per  cent  of  the  contract  price  for  at  least  thirty-five  days  after 
completion  of  the  building,  the  property  is  subject  to  liens  in 
favor  of  those  doing  labor  or  furnishing  materials  to  the  same 
extent  that  it  would  have  been  had  there  been  no  contract,  and 
the  labor  and  materials  had  been  furnished  at  the  personal  in- 
stance and  request  of  the  owners. '  * 

The  request  of  appellants  to  be  permitted  to  show  that  they 
actually  retained  the  twenty-five  per  cent,  notwithstanding  the 
terms  of  the  contract  were  not  in  accordance  with  the  provi- 
sions of  section  1184,  was  properly  denied.  They  did  not  offer 
to  show  that  the  lien  claimants  had  any  knowledge  of  this,  or 
how  this  could  be  made  available  to  the  lien  claimants  against 
the  rights  of  the  other  party  to  the  contract,  if  the  contract, 
as  they  contend,  is  valid.  Upon  an  issue  made  by  them  the 
court  found  that  the  failure  to  provide  the  proper  amount  in 
the  contract  was  not  due  to  a  mistake  of  law.    Section  1184 
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provides  that  by  the  terms  of  the  contract  twenty-five  per  cent 
of  the  whole  contract  price  shall  be  made  payable,  etc.,  and  an 
unrevealed  intention  to  retain  or  the  actual  retention  of 
twenty-five  per  cent  is  not  a  compliance  with  the  section. 
Evidence  of  the  retention  of  the  full  amount  without  such  a 
provision  in  the  contract  was,  therefore,  immaterial. 

It  is  not  clear  how  the  second  point  made  by  appellants  is 
before  us  on  the  record.  The  bill  of  exceptions  in  the  ease  of 
the  plaintiff  Nofziger  Lumber  Company  reads:  '^Evidence  was 
offered  on  behalf  of  the  plaintiff  ...  to  prove  the  contract 
under  which  they  furnished  materials  to  the  defendant  J.  B. 
Cook  as  contractor,  and  having  proved  their  said  contract  with 
the  said  defendant  contractor,  and  that  they  had  furnished 
the  materials  thereunder.  On  June  18,  1908,  the  said  plain- 
tiff, by  and  through  one  of  its  attorneys,  Mr.  Scarborough, 
offered  in  evidence  its  original  claim  of  lien.  No  evidence 
other  than  the  lien  itself  was  offered  or  introduced  as  to  the 
signatures  of  the  parties  or  verification  thereof.  Said  offer 
was  objected  to  by  defendants"  upon  the  grounds  ^'that  said 
claim  of  lien  is  incompetent,  irrelevant  and  immaterial  and  no 
foundation  laid."  The  concluding  portion  of  the  lien  is 
given,  showing  the  value  of  materials  furnished  and  balance 
due  and  the  name  of  the  claimant  corporation  signed  thereto, 
"By  S.  T.  Davison."  The  verification  is  in  the  usual  form 
by  Davison  as  the  vice-president  of  the  company. 

That  the  purpose  of  the  verification  is  not  to  prove  the  lien 
when  it  is  sought  to  enforce  it  in  the  court  may  be  conceded. 
The  statement  filed  with  the  recorder  which  is  required  to  be 
verified  is  but  a  notice  by  the  claimant  that  he  intends  to  avail 
himself  of  his  right  to  a  lien  in  the  particular  case.  The  veri- 
fication of  the  claim  by  his  own  oath  or  that  of  some  otlier 
person  is  required  as  an  evidence  of  good  faith  and  a  prima 
facie  support  to  his  claim  for  the  purpose  of  giving  such  notice 
only.  The  introduction  of  this  claim  in  evidence  is  not  to 
prove  its  contents,  but  to  establish  that  notice  has  been  given 
as  required  by  law.  It  is  entitled  to  admission  when  it  is 
shown  that  it  complies  with  the  statutory  requirements.  If 
the  signature  and  verification  were  sufficient  to  entitle  it  to  be 
filed  with  the  recorder,  and  it  was  so  filed,  it  became  a  publie 
record  and  thereafter  became  entitled  to  be  received  in  evi- 
dence under  the  rules  governing  the  admission  of  private  writ- 
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ings  which  may  become  public  records  by  recording  under  the 
statute.  (Code  Civ.  Proc.,  see.  1894.)  The  objection  that 
'^no  foundation  was  laid"  for  its  introduction  might  cover 
the  absence  of  evidence  in  the  record  that  the  lien  was  re- 
corded, but  no  point  is  made  of  this.  When  an  objection  is 
made  that  sufficient  foundation  has  not  been  laid  for  the  in- 
troduction of  a  writing  or  other  evidence,  the  particulars 
wherein  the  foundation  is  insufficient  should  be  specified.  If 
the  objection  were  limited  to  the  grounds  implied  by  the  state- 
ment in  the  bill  of  exceptions  that  ''no  evidence  other  than 
the  lien  itself  was  offered  or  introduced  as  to  the  signatures 
of  the  parties  or  verification  thereof/'  it  was  properly  over- 
ruled. No  proof  of  the  genuineness  of  the  signatures  to  either 
the  claim  or  the  verification  is  a  necessary  preliminary  to  the 
admission  in  evidence  of  a  lien  properly  verified  and  filed. 
The  offer  of  the  plaintiff  was  to  prove  the  contract  and  the 
furnishing  of  materials  thereunder.  In  the  absence  of  any  ob- 
jection, this  seems  to  include  proof  of  the  value  of  the  ma- 
terials as  specified  in  the  contract.  The  record  as  to  the  other 
judgment  lien  plaintiffs  is  substantially  the  same  as  the  record 
in  the  Nof  ziger  case. 

No  error  appearing  in  the  record,  the  judgment  and  order 
are  afSrmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  124.    Third  AppeUate  Distiiet.~Jane  18,  1010.] 

THE  PEOPLE,  Respondent,  v.  HARVEY  E.  SMITH,  Ap- 

pellant. 

CajumiL  Law— Bafb— Sexual  Intebooubsx  With  Young  GntL— Fboov 
or  Vbnuk. — On  the  trial  of  a  prosecation  for  rape  hj  defendant  in 
having  sexual  intercourse  with  a  female  under  the  age  of  eonaeni 
not  hia  wife,  it  is  held  that,  notwithstanding  defendant's  contention 
upon  appeal  that  the  venue  was  not  proved,  the  proof  was  direct  and 
satisfaetoiy  as  to  the  county  in  which  the  crime  was  perpetrated. 

Id. — EviDENOB — Equjtogal  Statement  of  Defendant — Ck)NNEOTiON 
With  Otuee  Evidence — Question  fob  Jubt. — Evidence  of  a  con- 
rarsation  with  defendant  in  which  he  spoka  of  tW9  sisters^  and  said 
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he  'liad  one  of  them  down  on  the  bed  the  other  night,  and  had  fell 
of  her,  that  she  first  f ought,  and  finally  gave  way  to  him,  and  he 
eonld  have  had  femal  intereourse  with  her  if  he  had  wanted  to,"*  was 
admissible,  though  he  did  not  mention  her  name.  Though  he  might 
have  referred  to  either  sister,  yet  such  testimony  wss  for  the  jury, 
and,  taken  in  connection  with  the  other  evidence,  the  jury  were  justi- 
fied in  eoneluding  that  he  referred  to  lewd  conduct  with  the  proeeea- 
triz. 

Id. — Question  as  to  Oonbuot  With  Gibl  TmBTEDr  Txabs  Oli>— Ab- 
SBMCE  07  MisooKDUOT  OF  DiSTBiOT  Attobnxt. — ^The  district  attorney 
was  not  guilty  of  misconduct  by  inquiry  as  to  conduct  of  defend- 
ant with  a  girl  thirteen  years  old,  where  the  question  was  ruled  out 
as  not  referring  directly  to  the  plaintiff,  where  he  explained  to  the 
court  that  defendant  made  such  remark  without  stating  the  name 
or  when  it  occurred.  It  must  be  assumed  that  the  district  attorney 
acted  in  good  faith,  and  believed  that  the  evidence  was  relevant  and 
referred  to  the  prosecutrix. 

Id. — ^DisALLowma  Vixw  of  Pbxmxsxs — ^Discbshon  of  Coubf— Pbxmisxs 
Fully  Disgribzi>— Photographs  ahd  Brawinos. — ^The  court  did 
not  abuse  its  discretion  in  disallowing  an  inspection  of  the  premises 
where  the  crime  was  committed,  where  the  premises  were  fully  de- 
scribed to  the  jury  by  the  witness,  and  photographs  and  drawings 
of  them  were  received  in  evidence. 

Id. — ^Request  as  to  Conviction  on  Unoobboborated  Testihont  or 
Pboseoutbiz  Pbopxbly  Befuskh-Oobboboration — Caution. — ^The 
court  did  not  err  in  disallowing  an  argumentative  instruction  re- 
quested by  the  defendant  as  to  a  eonvictlon  on  the  uncorroborated 
testimony  of  the  prosecutrix,  where  there  was  some  evidence  of  cor- 
roboration, and  where  the  caution  it  required  of  the  jury  was  suA- 
dently  covered  by  the  instructions  given. 

Id. — ^Bequest  as  to  Failube  of  Pboseoutbiz  to  Make  'Tboicpt  and 
Seasonable^  Complaint  of  Crime — Invasion  of  Pbovinob  of  Juby. 
The  court  properly  refused  a  request  ss  to  the  failure  of  the  prosecu- 
trix to  make  a  "prompt  and  seasonable  complaint"  of  the  crime  as 
involving  an  invasion  of  the  province  of  the  jury. 

Id. — Bequest  as  to  "Pouoy  of  Law**  as  to  Innocent  Pebsons. — ^The 
court  properly  refused  a  requested  instruction  as  to  the  "poli^  of 
the  law"  as  to  innocent  persons.  The  court  is  required  to  state  to 
the  jury  the  law,  and  not  the  reasons  for  its  enactment  or  the  nature 
of  tiie  public  opinion  which  sanctions  it. 

iDb — ^Bequest  as  to  Duty  of  Each  Individual  Jubob. — ^It  was  not  neces- 
sary to  give  a  request  ss  to  the  duty  of  each  individual  juror  to  be 
convinced  of  the  guilt  of  the  defendant,  as  that  was  clearly  implied 
in  the  several  instructions  given  by  the  court  as  to  the  duty  of  the 
jury. 

Id. — ^Law  Covebed  bt  Charge. — It  may  be  said  that  every  needful  ia- 
stmctloa  was  givea  to  the  juiy  to  enable  them  to  ^»rdw  and  do- 
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termine  intelligently  the  f aeta  bearing  upon  the  question  of  the  guilt 
or  innoeenee  of  tlie  aecueed. 

Tn. — SUPPOBT  ov  ViBDiGT. — ^It  is  Md  tbAt  the  defendant  was  fairly 
tried|  and  that  the  eridenee  support!  the  verdiet 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  /lew  triaL 
John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  T.  Matlock,  Jr.,  for  Appellant. 

n.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent 

BUBNETT,  J.— Defendant  was  eonyicted  of  the  crime  of 
rape  in  having  sexual  intercourse  with  a  female  who  was  under 
the  age  of  consent  and  not  the  wife  of  said  defendant. 

1.  There  is  no  merit  in  the  contention  of  appellant  that  the 
venue  was  not  proved.  The  witness,  Keeran,  was  asked  this 
question:  ''This  that  you  have  testified  to  occurred  in  the 
county  of  Tehama  and  state  of  California,  did  it,  Mr. 
Keeran t"  and  the  answer  was  ''Yes,  sir."  The  witness  had 
just  detailed  certain  occurrences  at  the  home  of  Mrs.  Ladd, 
the  mother  of  the  prosecutrix,  and  there  was  no  conflict  in  the 
evidence  that  the  offense  was  committed  at  said  home.  The 
showing  could  not  have  been  more  direct  or  satisfactory  as  to 
the  county  in  which  the  crime  was  perpetrated. 

2.  Appellant  claims  that  the  trial  court  erred  in  overruling 
his  objection  to  certain  testimony  given  by  the  said  witness 
Eeeran.  He  was  asked  this  question:  "Mr.  Keeran,  in  refer- 
ence to  the  two  Misses  Ladd,  the  young  ladies,  did  the  defend- 
ant ever  make  any  statement  to  you  about  having  one  of  them 
down  on  the  bedt"  Without  any  objection  he  answered  the 
question,  "Yes,  sir."  Then  he  was  asked:  "Will  you  please 
state  to  the  jury  what  that  conversation  wast"  An  objection 
to  this  was  overruled  and  he  answered:  "He  was  speaking  of 
the  Ladd  girls,  and  he  said  he  had  one  of  them  down  on  the 
bed,  the  other  night,  and  had  felt  of  her  and  she  first  fought 
and  finally  just  gave  way  to  him  and  he  felt  of  her  and  could 
have  had  sexual  intercourse  with  her  if  he  had  wanted  to.'* 
The  point  of  the  objection  is  that  the  testimony  referred  to  de* 
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fendant's  action  with  someone  other  than  fhe  proseentriz,  but 
this,  we  think,  was  for  the  jury  to  determine.  He  was  speak- 
ing of  both  of  the  girls  and  said  the  condnct  occurred  with 
one  of  them,  without  mentioning  her  name.  Manifestly,  it 
might  have  referred  to  either,  but  in  connection  with  the  other 
evidence  the  jury  were  justified  in  concluding  that  he  referred 
to  lewd  conduct  with  the  prosecutrix.  It  may  be  said,  also, 
that  the  answer  to  the  question,  which  was  not  objected  to, 
carried  with  it  an  inference  as  unfavorable  as  the  subsequent 
question  and  answer. 

Again,  the  witness  was  asked:  "And  on  another  occasion, 
during  the  time  you  were  in  that  neighborhood  and  you  were 
making  your  headquarters  at  Mrs.  Ladd's,  did  the  defendant 
ever  make  any  statement  to  you  in  regard  to  his  action  with 
a  thirteen  year  old  girlt''  The  objection  to  this  question  was 
overruled  and  he  answered:  **Tes,  he  did.''  He  was  then  di- 
rected to  state  the  conversation.  He  was  proceeding  to  do  so 
when  the  court,  interrupting,  asked  the  district  attorney,  **Do 
you  mean  this  girl!**  and  the  district  attorney  answered,  "No, 
sir."  The  court  then  sustained  the  objection  and  directed  the 
jury  to  disregard  what  was  said  in  relation  to  it.  The  dis- 
trict attorney,  however,  in  further  explanation,  stated  that  the 
defendant  made  a  remark  about  a  thirteen  year  old  g^rl  but 
mentioned  no  name  and  did  not  state  when  it  occurred.  We 
must  assume  that  the  district  attorney  acted  in  good  faith  and 
believed  the  evidence  was  relevant  and  referred  to  the  prosecu- 
trix. It  is  often  difficult  to  determine  whether  language  used 
relates  to  the  issue  involved,  and  we  cannot  say  that  the  ques- 
tion here  is  so  plain  that  it  must  be  held  that  the  prosecuting 
officer,  in  violation  of  his  oath  of  office,  endeavored  to  deprive 
the  defendant  of  a  fair  trial  by  offering  testimony  which  he 
knew  to  be  inadmissible.  The  cases  cited  by  appellant  on  this 
point  are  quite  different  in  their  facts. 

In  People  v.  Stewart,  85  Cal.  175,  [24  Pac.  722],  evidence 
tending  to  show  lewd,  immoral  and  indecent  conduct  on  the 
part  of  the  defendant  with  persons  other  than  the  prosecutrix 
was  admitted  over  his  objection  and  the  court  very  properly 
said:  **The  admission  of  the  evidence  was  clearly  reversible 
error." 

People  V.  Elliott,  119  Cal.  593,  [51  Pac.  955],  is  to  the  same 
effect,  where  evidence  was  admitted  that  the  defendant  had 
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asked  other  girls  than  the  prosecutrix  to  go  to  the  house  of 
defendant  to  have  illicit  intercourse  with  men. 

In  People  v.  Derbert,  138  Cal.  467,  [71  Pac.  564] ,  the  su- 
preme  court  agreed  with  the  claim  of  appellant  that  *'the  per- 
sistent conduct  of  the  district  attorney  in  asking  improper 
questions  during  the  trial,  and  making  improper  insinuations 
was  such  error  that  the  case  should  be  reversed/'  In  the 
course  of  the  discussion,  it  is  said:  ''The  court  promptly  sus- 
tained objections  to  all  these  questions,  but  that  did  not  cure 
the  error.  It  clearly  appears  that  the  object  of  the  district 
attorney  was  to  leave  the  impression  upon  the  mind  of  the 
jury  that  defendant  had  committed  other  crimes,  and  that  he 
had  changed  his  name.  His  questions  were  directly  in  face 
of  the  rulings  of  the  court  and  certainly  with  the  biowledge 
that  the  court  would  not  permit  them  to  be  answered.  The 
object  was  to  ask  the  questions  and  not  to  get  the  answers.'' 
No  such  imputation  can  be  indulged  here.  While,  in  this  class 
of  cases,  especially,  the  rights  of  the  defendant  should  be 
scrupulously  protected,  we  can  find  nothing  in  the  conduct  of 
the  district  attorney  to  demand  a  reversal  of  the  judgment. 

3.  The  court  did  not  abuse  its  discretion  in  declining  to  di- 
rect the  jury  to  be  taken  to  the  Ladd  residence  for  an  inspec- 
tion of  the  premises  where  the  offense  is  said  to  have  been 
committed.  The  practice  invoked  by  the  defendant  should  be 
adopted  only  in  exceptional  cases,  as  it  usually  increases  the 
hazard  of  a  mistrial.  The  premises  were  fully  described  by 
the  witnesses;  photographs  and  drawings  of  them  were  re- 
ceived in  evidence,  and  the  court  was  clearly  right  in  the  opin- 
ion that  a  personal  inspection  l^  the  jury  was  entirely  unnec- 
essary. 

4.  No  error  was  committed  by  the  court  in  refusing  the  in- 
struction in  reference  to  a  conviction  upon  the  uncorroborated 
testimony  of  the  prosecutrix,  for  the  reason  that  there  was 
some  corroboration.  Besides,  it  is  argumentative,  and  the  cau- 
tion that  it  required  of  the  jury  was  sufficiently  covered  by  the 
instructions  which  were  given. 

5.  The  requested  instruction  as  to  the  failure  of  the  prose- 
cutrix to  make  ''a  prompt  and  seasonable  complaint"  of  the 
crime  was  an  invasion  of  the  province  of  the  jury,  in  assum- 
ing that  her  delay  in  making  complaint  was  unseasonable  and 
inexcusable  and  in  the  suggestion  as  to  the  weight  and  effect 
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of  certain  evidence.  It  was,  therefore,  properly  refused. 
Similarly,  the  action  of  the  court  was  clearly  right  in  refusing 
the  instruction  as  to  the  policy  of  the  law  in  relation  to  the 
conviction  of  innocent  persons.  The  court  is  required  to  state 
to  the  jury  the  law,  not  the  reasons  for  its  enactment  or  the 
nature  of  the  public  opinion  which  sanctions  it. 

It  was  not  necessary  to  state  that  each  individual  jnror  was 
required  to  be  convinced  of  the  guilt  of  the  defendant,  as  that 
was  clearly  implied  in  several  instructions  given  by  the  court 

In  fine,  it  may  be  said  that  every  needful  instruction  was 
given  to  the  jury  to  enable  them  to  consider  and  determine 
intelligently  the  facts  bearing  upon  the  question  of  the  guilt 
or  innocence  of  the  accused. 

The  defendant  was  fairly  tried  and  the  evidence  supports 
the  verdict.    The  judgment  and  order  are  af&rmed. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  11, 1910. 


[Crim.  No.  118.    Third  AppeDats  Distriet—Jniie  18,  1910.] 

THE  PEOPLE,  Eespondent,  v.  ISAAC  T.  DAVENPOET, 

Appellant 

GMiaNAL  Law— Rapb  With  Girl  TIndbb  Agi  or  Gonsbnt — Insteuo- 
noNs — Consent — Pbiob  Want  of  Chastttt. — ^Upon  a  proseeation 
for  rape  by  defendant  in  having  sexual  interooorse  with  a  girl  under 
the  age  of  oonaent,  the  eourt^  after  stating  to  the  jurj  that  her  eoxi- 
sent  was  iounaterial,  further  properlj  instructed  them  that  it  is 
immaterial  whether  the  prosecutrix  wss  of  previous  chaste  character 
at  the  time  of  the  alleged  offense;  that  want  of  chastitj'  of  a  female 
under  the  age  of  eonsent  is  no  defense  to  the  charge  of  rape  upon 
her,  and  that  any  statement  reflecting  on  her  previous  chaatitj'  is  to 
be  disregarded. 

Id. — Prior  Unohastb  Bblations  not  PBOVBiH-DxoLUtATiDH  as  to 
Gauss  of  '^Condition" — Impeaching  Evidinox. — ^Where  there  was 
no  direct  evidence  of  prior  unchaste  relations  between  the  prosecutrix 
and  other  persons,  the  testimony  of  a  witness  merely  to  an  oral 
declaration  of  plaintiff  that  defendant  was  not  xesponsibli  for  her 
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''eondition''  wm  in  the  lUktnre  of  impeaching  evidenoOy  and  cannot  ba 
eonaidared  aa  aridanea  of  want  nf  diaatitj. 

Id.— BXJLI  AS  TO  IlCPXAOHINO  EVIBKNGB— fiTATIlCSNT  HOT  PlKOOF  OP  FaOT. 

The  rnla  ia  that  impeaching  eridenoe  l^  a  contradictor^'  ttatement 
doea  not  tend  to  establiah  the  trath  of  Ilia  matter  contained  thereini 
bnt  on]/  tenda  to  affect  the  credibilit/  of  the  witnesa  impeached 
therel^. 

Id. — iNSTBUcnoK — CAxmoN  as  to  Oral  Dbclabations — Mattes  op 
Fact — ^Habhless  Oommonflaci. — ^While  an  instruction  that  the 
testimonj  of  the  oral  declaration  of  a  witness  or  part/  is  to  be  re- 
ceived with  caution  is  ss  to  a  matter  of  fact,  yet  it  is  held  to  be 
harmleea  aa  stating  mere  commonplace  matter  within  the  general 
knowledge  of  the  jnrj,  the  giving  of  wldch  is  not  ground  of  reverssL 

Id. — iNSTKUonoN  as  to  Fbxsumption  op  Innocbnox— PBOor— Rbason- 
ABLB  DotJBT. — An  instruction  that  "the  defendant  is  presumed  to  be 
innocent  until  his  guilt  is  dearlj  established  bj  the  evidence/'  that 
^all  presumptions  of  law  are  in  favor  of  the  innocence  of  persons 
accused  of  crime,  and  every  person  so  accused  is  presumed  to  be 
innocent  untO  the  contrary  is  shown,  and  until  his  guilt  is  established 
by  the  evidence  in  the  trial  of  the  case,  and  this  presumption  of  inno- 
cence remains  with  the  defendant  in  every  stage  of  the  trial  until  it 
is  overcome  by  the  evidence,"  is  not  objectionable  as  using  the  word 
"shown"  instead  of  "proved,"  nor  for  the  omission  of  proof  "beyond  a 
reasonable  doubt,"  where  the  law  of  "reasonable  doubt"  is  fuUy 
stated  in  other  instructions,  so  that  the  jury  could  not  be  misled  as 
to  the  measure  of  proof  required  to  overcome  the  presumption  of 
innocence. 

Id. — EviDBNoi — CoNOEALMS^n*  OP  Witness  by  Dstendant — Question 
fOB  JUBT. — ^Where  the  district  attorney  introduced  a  witness  who 
waa  at  defendant's  house  when  the  offense  in  question  was  committed, 
and  learned  something  about  it  from  defendant,  who  stated  that 
defendant  directed  him  not  to  tell  anything  about  the  story,  but  to 
say  "no"  to  everything  asked  of  him,  and  that  defendant  sought  to 
have  him  conceal  his  identity,  but  told  his  father  "that  the  witness 
got  into  trouble,  and  he  had  to  keep  him  out  of  the  way,"  it  was 
a  question  for  the  jury  to  determine  whether  the  testimony  indi- 
cated the  purpose  of  defendant  to  suppress  testimony  against  him- 
self, or  to  shield  the  witness  from  trouble. 

Id. — Gboss-kxaionation — Tbotjblb  With  Gibl  at  Defendant's  House. 
On  czoss-CKsmination,  defendant  had  the  right  to  show  that  the  wit- 
ness had  trouble  with  a  girl  at  defendant's  house,  and  that  defend- 
ant'a  concealment  of  the  witness  waa  to  shield  him  from  that 
trouble. 

L>.— PBUimxoDLai  Be-kzaionation— Instigation  op  Tboublb  bt  Db- 
pbndant. — Such  eroBS-ezamination  did  not  open  the  way  for  a  ra- 
ezaminat&on  to  go  into  the  detaila  of  auch  collateral  and  distinct 
offense  at  defendant's  house,  on  the  part  of  tha  district  attorney, 
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in  a  maimer  highlj  prejudicial  to  defendant,  bj  Bhowing  that  de- 
fendant instigated  and  eneonraged  such  offenae,  and  told  the  girl 
to  go  upstairs  with  the  witness.  Such  re-examination  grossly  trans- 
gressed the  rights  of  the  defendant. 

Id. — ^PsoPEa  Gboss-sxajcinatiom  or  Dxfbnbant — Test  op  Mixobt. — 
Where  defendant  claims  an  alibi  in  spending  the  night  in  question 
on  an  oil  barge,  the  district  attomej,  on  cross-examination,  had  the 
right  to  test  his  memory  by  asking  as  to  his  moTsments  on  the  nights 
previous  and  subsequent  to  the  date  of  the  offense,  and  to  ask  him 
if  it  was  not  on  one  of  those  nights  that  he  was  on  the  barge. 
The  prosecution  may  seek,  on  cross-examination,  to  bring  ont  evidence 
tending  directly  to  eo^lain,  qualify  or  contradict  the  defendant's 
testimony. 

Id. — Cross-examination  ov  Prosecutbix — Visit  to  Dootob  With  De- 
fendant— ^Prejudicial  Error. — ^Where,  on  direct  examination  of 
the  prosecutrix,  it  was  proved  that  she  visited  a  doctor  with  the  de- 
fendant, the  defendant  had  the  right  to  show  on  cross-examination 
that  she  had  had  intercourse  with  another  person,  not  to  prove 
that  she  was  unchaste  at  the  time  of  the  alleged  offense,  but 
to  resist  the  inference  that  the  defendant  was  responsible  for  her 
condition,  and  defendant  was  entitled  to  the  utmost  latitude,  on 
cross-examiDation,  to  rebut  that  inference,  and  it  was  prejudicial 
error  to  disallow  such  right. 

Id. — Misconduct  or  District  Attorney— Prejudicial  Gomhsnt  on 
Collateral  Oitense. — It  was  misconduct  of  the  district  attorney 
to  comment  on  defendant's  instigation  of  the  eoUateral  offense, 
which  was  improperly  admitted,  and  was  calculated  to  arouse  bitter 
resentment  against  defendant  on  the  part  of  the  jury,  and  to  dis- 
qualify them  to  view  dispassionately  and  fairly  the  evidence  against 
the  defendant  upon  the  particular  charge  in  tiie  information. 

Id. — Right  of  Defendant  to  Fair  Conviction. — If  a  defendant  cannot 
be  fairly  convicted,  he  should  not  be  convicted  at  all;  and  to  hold 
otherwise  would  be  to  provide  ways  and  means  for  the  conviction  of 
the  innocent. 

Id. — SuFFicnsNOT  of  Information — Offbnbx  Charged  in  Language  of 
Statute — ^Words  not  Bequired. — ^The  information  for  rape,  in  this 
case,  conforming  to  the  language  of  the  statute  defining  it,  was 
sufficient,  and  a  demurrer  thereto  was  properly  overruled.  It  was 
not  necessary  to  use  the  word  "feloniously,"  nor  to  allege  that  the 
act  was  "willfully"  done.  When  it  is  alleged  that  a  person  does 
an  act,  it  implies  willfulness. 

Id. — Support  of  Verdict. — The  evidenee  was  sufficient  to  support  the 
verdict.  The  testimony  of  the  prosecutrix  was  sufficient  for  that 
purpose,  though  there  was  additional  evidence  lending  aid  to  the 
inference  of  guilt. 

Id. — ^Reversal  on  Other  Grounds. — On  the  other  grounds  abore  itated^ 
the  verdict  cannot  be  upheld* 
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APPEAL  from  a  judgment  of  the  Superior  Gonrt  of  Yolo 
Ckmnty,  and  from  an  order  denying  a  new  triaL  N.  A.  Haw- 
kins,  Jndge. 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

J.  B.  Hughes,  and  Arthur  C.  Huston,  for  Appellant 

n.  S.  Webb,  Attorn^  General,  and  J.  Charles  Jones,  for 
Respondent. 

BURNETT,  J. — Appellant  seeks  a  reversal  of  the  judgment 
and  the  order  denying  his  motion  for  a  new  trial  upon  the 
grounds  that  the  court  committed  error  in  the  giving  and  re- 
fusing of  instructions  and  in  its  rulings  upon  the  admissibility 
of  evidence  during  the  trial,  that  the  district  attorney  was 
guilty  of  prejudicial  misconduct,  that  the  demurrer  to  the  in- 
formation was  improperly  overruled  and  the  evidence  is  in- 
sufScient  to  support  the  verdict.  , 

1.  The  portion  of  instruction  No.  4  given  by  the  court,  to 
which  criticism  is  directed,  reads  as  follows:  ''It  is  wholly 
immaterial  whether  Martha  J.  McManus,  the  prosecuting  wit- 
ness, was  of  previous  chaste  character  or  not,  at  the  time  of  the 
alleged  offense.  Want  of  chastity  of  a  female  under  the  age 
of  sixteen  years  is  no  defense  to  a  charge  of  rape  upon  her. 
Any  statement  reflecting  on  the  previous  chastity  of  Martha 
J.  McManus  is  to  be  wholly  disregarded  by  you."  It  is  ad- 
mitted that,  ''as  an  abstract  proposition  of  law  these  expres- 
sions are  probably  correct,"  but  it  is  contended  that  they  were 
erroneous  by  reason  of  the  fact  that  certain  evidence  admitted 
by  the  court  as  to  improper  relations  between  the  prosecutrix 
and  parties  other  than  the  defendant  was  material  in  the  de- 
termination of  the  question  whether  the  act  charged  against 
the  defendant  in  the  information  really  occurred.  But  it  is 
apparent  that  the  court  was  dealing  with  the  particular  phase 
of  the  law  involved  in  the  suggestion  that  it  might  be  no  crime 
to  have  sexual  intercourse  with  a  female  under  the  age  of  con- 
sent if  she  was  of  previous  unehaste  character.  The  court  had 
stated  that  it  was  immaterial  whether  the  prosecutrix  had  con- 
sented or  not  to  the  act  of  intercourse,  and  then  proceeded  to 
declare,  substantially,  that  ''for  the  same  reason"  it  was  im- 
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material  what  was  her  previous  character  as  to  the  element 
in  qaestiony  and  therefore  any  statement  reflecting  on  her 
previoua  chastity  should  be  disregarded. 

But  appellant  is  mistaken  in  the  contention  that  the  court 
admitted  eyidence  of  the  relations  existing  between  the  prose- 
cutrix and  persons  other  than  the  defendant.  Mrs.  Manchester 
testified  that  the  prosecutrix  had  stated  to  her  that  the  de- 
fendant was  not  responsible  for  her  '* condition."  What  was 
meant  by  '^ condition"  does  not  appear,  but  attributing  to  it 
the  scurrilous  signification  contended  for,  there  is  no  evidence 
as  to  when  the  '^ condition"  originated,  and,  besides,  it  is  only 
impeaching  testimony  and  therefore  could  not  be  considered 
as  evidence  of  the  want  of  chastity.  The  rule  is  that  '' im- 
peaching testimony  does  not  establish,  or  in  any  way  tend  to 
establish,  the  truth  of  the  matters  contained  in  the  contradic- 
tory statements."  (3  Jones  on  Evidence,  861.)  The  pur- 
pose of  such  testimony  is,  of  course,  as  the  term  implies,  to  af- 
fect the  credibility  of  the  witness  impeached  and  an  instruc- 
tiop  to  that  effect  would  have  been  proper  had  appellant  de- 
sired it 

The  court  instructed  the  jury  as  follows:  ''I  instruct  you 
that  the  testimony  of  the  oral  declaration  or  admission  of  a 
witness  or  party  should  be  viewed  with  caution."  It  is  the 
contention  of  appellant  that  this  has  been  before  the  supreme 
court  many  times  for  construction  and  it  has  been  held  to  be 
in  conflict  with  section  19  of  article  VI  of  the  constitution  of 
the  state,  which  provides  that:  'Vudges  shall  not  charge 
juries  with  respect  to  matters  of  fact;  but  may  state  the  tes- 
timony and  declare  the  law."  In  support  of  the  position 
these  cases  are  cited:  Kauffman  v.  Mater,  94  Gal.  269,  [29 
Pac.  481] ;  People  v.  Bodley,  131  Gal.  240,  [63  Pac.  351] ; 
People  V.  Wardrip,  141  Gal,  229,  [74  Pac.  744] ;  People  v. 
Buckley,  143  Gal.  375,  [77  Pac.  169] ;  and  Gross  r.  Steiger 
Terra  Cotta  etc.  Works,  148  Gal.  155,  [82  Pac.  681].  Appel- 
lant seems  to  place  a  proper  construction  upon  those  decisions. 
It  is  equally  true,  however,  as  admitted  by  appellant,  that 
these  authorities  ''take  the  view  that  such  an  instruction  is 
harmless,  for  the  reason  that  'it  states  mere  commonplace  mat- 
ter within  the  general  knowledge  of  the  jury.'  "  Indeed,  the 
language  used  in  People  v.  Wardrip,  141  Gal.  229,  [74  Pac. 
744]  9  is  that  tba  instruation  "states  a  mere   oommonplace 
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within  the  general  knowledge  of  jtuors ;  and  we  do  not  think 
that  either  the  giving  or  refusing  of  sach  an  instruction  would 
warrant  a  reversal. ' '  It  may  be,  as  insisted  by  appellant,  that 
upon  further  consideration,  the  supreme  court  will  hold  that 
such  an  instruction  is  not  only  violative  of  the  constitution  but 
also  prejudicial  to  the  defendant,  but  the  propriety  of  our 
declination  to  anticipate  and  forestall  such  a  decision  must  be 
apparent 

Some  of  appellant's  objections  to  instruction  No.  8  seem 
quite  hypercritical.  Therein  the  jury  were  told  that  ''The 
defendant  is  presumed  to  be  innocent  until  his  guilt  is  clearly 
established  by  the  evidence.  All  presumptions  of  law  are  in 
favor  of  the  innocence  of  persons  accused  of  the  commission  of 
crime,  and  every  person  so  accused  is  presumed  to  be  innocent 
until  the  contrary  is  shown  and  until  his  guilt  is  established 
by  the  evidence  in  the  trial  of  the  case,  and  this  presumption 
of  innocence  remains  with  the  defendant  at  every  stage  of  the 
trial  unless  it  has  been  overcome  by  the  evidence."  The  use 
of  the  word  ''shown"  is  criticised,  but  it  is  apparent  that  it 
was  employed  in  the  sense  of  "proved."  It  was  not  neces- 
sary for  the  court  to  repeat  the  expression  "beyond  a  rea- 
sonable doubt,"  as  in  other  portions  of  the  charge  the  jury 
were  told  repeatedly  that  the  prosecution  must  prove  the 
charge  to  a  moral  certainty  and  beyond  all  reasonable  doubt 
Upon  this  point  one  of  the  instructions  was:  "Before  you  can 
convict  the  defendant  you  must  be  satisfied  from  the  evidence 
that  he  is  guilty  beyond  all  reasonable  doubt  A  bare  pre- 
ponderance of  the  evidence  in  support  of  a  criminal  accasation 
against  the  defendant  is  not  sufficient  to  warrant  his  convic- 
tion, but  on  the  trial  of  this  and  all  other  criminal  causes,  the 
guilt  of  the  defendant  must  be  established  to  the  satisfaction 
of  the  jury  to  a  moral  certainty  and  beyond  a  reasonable 
doubt,  or  he  should  be  acquitted."  They  were  further  in- 
structed that  "the  burden  of  the  proof  never  shifts,  but  re- 
mains upon  the  prosecution  throughout  the  whole  case  to  prove 
the  defendant  guilty  beyond  a  reasonable  doubt"  The  jury 
could  not,  therefore,  have  understood  from  the  criticised  in- 
struction that  a  less  degree  of  proof  was  required  of  the 
prosecution  than  "beyond  a  reasonable  doubt" 

There  is  some  ground  for  the  objection  to  the  instruction 
in  reference  to  its  statement  of  the  presumption  of  innocence. 
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The  language  is  not  as  dear  as  it  should  be,  but  we  think  the 
jury  could  not  have  been  misled  thereby. 

In  People  y.  McNamara,  94  Gal.  514,  [29  Pac.  953],  cited  j 

by  appellant,  the  instruction  was:  ^'And  the  presumption  of  1 

innocence  goes  with  him  all  through  the  case,  untU  it  %$  sub- 
mitted to  you."  The  supreme  court  properly  said  that  ^^the 
presumption  of  innocence  does  not  cease  upon  the  submission 
of  the  cause  to  the  jury,  but  operates  in  favor  of  the  defend- 
ant, not  only  during  the  taking  of  the  testimony,  but  during 
the  deliberations  of  the  jury,  until  they  have  arrived  at  a  ver- 
dict." But  appellant's  contention  is  directly  answered  by 
the  case  of  People  v.  Arlington,  131  CaL  231,  [63  Pac.  347]. 
The  language  there,  being  almost  identical  with  what  we  have 
here,  was,  '^and  it  is  a  presumption  that  abides  with  him 
throughout  the  trial  of  the  case  until  the  evidence  convinces 
you  to  the  contrary  beyond  all  reasonable  doubt."  In  com- 
menting upon  this  language  and  in  reply  to  the  suggestions  of 
appellant,  the  supreme  court  said:  ^^We  do  not  think  the  lan- 
guage conveyed  the  impression  that  the  presumption  ceased 
to  operate  at  the  close  of  the  evidence  of  the  prosecution  or 
at  any  time  before  the  jury  had  finally  determined  upon 
a  verdict.  The  court  meant,  and  we  think  must  have  been 
by  the  jury  understood  to  mean,  that  the  presumption  re- 
mained to  the  last  with  the  defendant  and  until  in  their  de- 
liberations upon  the  evidence  they  became  convinced  of  his 
guilt.  When  the  jury  reached  that  conclusion  on  the  whole 
evidence  and  beyond  a  reasonable  doubt,  of  course,  the  pre- 
sumption disappeared  and  should  disappear."  The  instruc- 
tion upon  this  subject  requested  by  defendant,  it  may  be  re- 
marked, has  been  approved  by  the  supreme  court  as  an  en- 
tirely accurate  statement  of  the  law  and  might  well  have  been 
given  by  the  trial  judge,  but,  as  already  declared,  we  think 
the  jury  were  substantially  so  instructed. 

2.  One  George  Blohm  was  allowed  to  testify  to  certain  move- 
ments made  by  him  upon  the  contention  of  the  district  at- 
torney that  they  were  directed  by  the  defendant  for  the  pur- 
pose of  having  the  witness  concealed  that  he  might  not  be 
called  to  testify  at  the  trial.  It  appears  that  the  witness  was 
at  Mr.  Davenport's  house  at  the  time  the  offense  is  claimed  to 
have  been  committed  and  acquired  knowledge  of  certain  facts 
incriminating  the  defendant    He  testified  that  he  was  di- 


June,  1910.]  PiaopiiB  v.  Davenport.  639 


rected  by  Davenport  ''not  to  tell  any  more  about  the  story 
and  say  no  to  everything  they  would  ask  me,"  and  also  ''to 
change  my  name  and  say  it  was  George  King,"  and  further- 
more that  the  defendant  went  to  Roseville  and  brought  the 
witness  down  to  Sacramento  and  directed  him  to  conceal  his 
identity  in  crossing  the  Sacramento  river  and  they  went  to- 
gether to  San  Francisco,  and  defendant  told  the  father  of 
witness  that  "I  got  in  some  trouble  up  here  and  he  had  to  send 
me  to  Roseville  and  keep  me  out  of  the  way." 

It  was  for  the  jury  to  determine  whether  this  testimony  in- 
dicated a  purpose  on  the  part  of  defendant  to  suppress  tes- 
timony against  himself.  Any  act  or  declaration  on  his  part 
in  pursuance  of  that  object,  it  is  admitted,  would  be  admis- 
sible ;  and  while  the  testimony  thus  far  detailed  of  the  witness 
Blohm  might  be  construed  as  indicative  of  defendant's  desire 
to  shield  said  Blohm,  it  was  for  the  jury  to  determine  whether 
that  was  the  motive  of  defendant  or  whether  he  was  trying 
to  further  his  own  exculpation.  The  evidence  was  probably 
admissible,  since  a  rational  inference  might  be  drawn  from  it 
that  defendant  thereby  manifested  a  consciousness  of  guilt. 

The  witness  was  then  asked  the  question :  "Had  you  been  in 
trouble?"  and  he  answered,  "No,  sir,"  and  then  he  qualified 
the  answer  by  adding,  "Not  at  Roseville,  no."  On  the  cross- 
examination  he  said  the  trouble  he  was  in  related  to  his  con- 
duct with  Gladys  Bryant  at  Mr.  Davenport's  house.  On  the 
redirect  examination  he  was  permitted  to  state,  over  objection, 
that  the  defendant  was  present  when  the  incident  occurred 
with  Gladys  Bryant,  and  that  he  told  the  girl  to  come  up- 
stairs. The  witness  was  persistently  questioned  in  regard  to 
the  matter  by  the  district  attorney,  and  he  stated  quite  posi- 
tively that  the  defendant  encouraged  and  advised  the  un- 
seemly conduct  on  the  part  of  the  witness  and  the  said  Gladys 
Bryant.  The  evidence  was  admitted  on  the  theory,  as  stated 
by  the  court,  that  "the  matter  was  brought  out  on  cross-ex- 
amination as  to  the  cause  of  his  trouble,  and  the  cause  of  the 
trouble  having  come  in,  it  is  admitted  solely  for  the  purpose 
of  explaining  the  trouble."  But  we  think  the  prosecution 
was  allowed  to  go  too  far.  The  direct  examination  was  for 
the  purpose  of  showing  that  the  defendant  endeavored  to  con- 
ceal the  witness  to  prevent  him  from  giving  adverse  testimony 
on  the  present  charge.    During   this  examination  it  devel- 
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oped  that  the  defendant  had  told  the  father  of  the  witness 
that  the  latter  had  gotten  into  trouble  and  that  on  this  ao- 
eonnt  he  sent  the  witness  to  Boseville  and  kept  him  out  of  the 
way.  It  was  certainly  proper  for  the  defendant,  on  cross- 
examination,  to  show  by  the  witness  that  this  statement  was 
true,  that  he  did  have  trouble  and  that  it  was  on  this  account 
that  the  defendant  sought  to  conceal  him.  This  did  not  open 
the  door  for  a  recital,  at  the  instance  of  the  district  attorney, 
of  the  details  of  that  separate  offense  in  a  manner  so  calcu- 
lated to  prejudice  the  defendant  It  was  entirely  collateral 
to  the  main  question,  which  was  whether  the  boy's  trouble 
or  the  present  chaise  against  the  defendant  was  the  moving 
cause  of  the  so-called  attempt  to  conceal  said  witness.  It  was 
not  the  occasion  for  explaining  the  boy's  trouble  in  the  sense 
of  permitting  an  inquiry  beyond  its  general  nature,  and  the 
rule  invoked  did  not  sanction  evidence  of  a  separate  offense 
which  could  not  fail  to  be  of  decisive  importance  in  the  esti- 
mation of  the  jury.  If  the  evidence  had  been  offered  on  the 
direct  examination  of  the  witness  no  one  would  deny  that  it 
should  have  been  rejected.  As  presented  it  was  no  less  objec- 
tionable. It  is  within  the  principle  announced  in  People  v. 
Fong  Chung,  78  Cal.  174,  [20  Pac.  396],  and  People  v.  Alt- 
meyer,  135  Cal.  82,  [66  Pac.  974].  If  the  jury  believed  the 
testimony  of  Blohm,  the  effect  upon  their  minds  can  be  easily 
imagined.  It  would  require  little,  if  any,  additional  evidence 
to  induce  a  conviction  of  defendant. 

It  is  undoubtedly  true,  as  said  by  the  supreme  court  in 
People  V.  Baldivin,  117  CaL  249,  [49  Pac.  187],  that  "In  this 
class  of  prosecutions  the  defendant,  owing  to  the  natural  in- 
stincts and  laudable  sentiments  on  the  part  of  the  jury,  and 
the  usual  circumstances  of  isolation  of  the  parties  involved 
at  the  commission  of  the  offense,  is,  as  a  rule,  so  dispropor- 
tionately at  the  mercy  of  the  prosecutrix's  evidence,  that  he 
should  be  given  the  full  measure  of  every  legal  right  in  an 
endeavor  to  maintain  his  innocence."  Scarcely  anything 
could  more  fully  arouse  the  just  indignation  of  the  jury  or 
awaken  a  spirit  of  resentment  against  the  defendant  than 
such  a  recital  as  was  given  by  said  witness.  We  cannot  but 
fed  that  the  defendant's  rights  were  grossly  transgressed  in 
this  respect. 

There  was  no  error  committed  in  the  cross-examination  of 
defendant    Complaint  is  made  that  the  district  attorney 
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permitted  to  ask  him  as  to  his  movements  at  other  times  than 
the  occasion  involved  in  the  charge.  The  questions  were  lim- 
ited, however,  to  the  preceding  and  the  succeeding  night. 
This  was  entirely  proper  to  test  the  accuracy  of  his  memory 
as  to  where  he  was  at  the  time  of  the  alleged  offense  and  also 
to  throw  a  side  light  upon  the  validity  of  his  explanation  of 
his  movements  on  the  said  night  of  September  80th.  He  had 
stated  in  the  direct  examination  that  he  had  spent  that  night 
on  the  oil  barge  down  the  river,  and  he  had  done  so  because 
>  -  he  had  seen  some  tramps  near  the  place  and  he  was  afraid 

'  - '  that  they  might  steal  something.    Of  course,  it  would  have 

''•^^-  been  proper  for  the  district  attorney  to  ask  him  if  it  were 

:  ^  not  the  night  before  or  the  night  after  instead  of  the  night 

in  question  that  he  stayed  on  the  barge.    This  was  the  effect 
:::^  of  the  cross-examination,  and  besides,  the  answers  disclosed 

nothing  prejudicial  to  the  defendant.  There  is  no  doubt  that 
the  prosecution  may  seek,  upon  cross-examination,  to  bring 
out  evidence  which  tends  directly  to  explain,  qualify  or  con- 
tradict his  testimony.  {People  v.  Anrighini,  122  CaL  127,  [54 
Pac.  591].) 

On  the  direct  examination  of  the  prosecutrix  the  district 
attorney  asked  this  question:  *'Did  you  prior  to  that  time 
[the  arrest  of  defendant]  go  with  Mr.  Davenport  to  a  doctor ^s 
office  in  Sacramento t"  and  the  witness  answered,  "Yes,  sir." 
No  inquiry  was  made  as  to  the  purpose  of  the  visit  or  as  to 
what  occurred  there,  but  it  would  seem  that  only  one  inference 
— ^not  necessary  to  state  here — could  be  drawn  from  the  testi- 
mony. On  cross-examination  it  was  sought  to  show  by  the 
witness  that  on  the  30th  of  September — ^at  the  time  when  the 
offense  is  charged  against  the  defendant — she  had  intercourse 
with  another  person  and  she  was  further  asked  the  question : 
*' After  going  into  the  front  room,  Mrs.  Manchester  said  to 
you,  'Martha,  who  was  it  got  you  in  the  fix!'  You  says,  *I 
don't  know.*  Mrs.  Manchester  says,  *Was  it  Del  Lawrence 
or  any  of  his  company?*  You  said,  'No.'  Mrs.  Manchester 
said,  'Is  it  the  man  with  the  glasses)*  You  said,  'No.*  Mrs 
Manchester  said,  'Is  it  Mr.  Davenport t'  You  said  'No.* 
Mrs.  Manchester  said,  'Haven't  you  any  idea  who  it  was, 
Martha t*  You  said,  'You  know  who  it  was,  it  was  Qussit 
Deuche.'  Were  these  things  said?*'  The  questions  were  an- 
swered but  after  some  discussion  the  court  virtually  excluded 
la  Oal  App.- 


»   r 


643  Pboplb  v.  Davknpobt.         [13  Cal.  App. 

the  testimony  from  the  consideration  of  the  jury,  stating, 
''You  can  adc  any  question  in  regard  to  any  act  or  contradic- 
tion of  any  act  of  this  defendant,  but  I  will  exclude  the  tes- 
timony in  reference  to  any  condition  of  the  little  girl."  As 
we  have  already  seen,  the  evidence  would  not  be  admissible 
for  the  purpose  of  showing  her  unchastity  at  the  time  of  the 
alleged  offense,  but  if  it  had  a  logical  tendency  to  rebut  any 
unfavorable  inference  against  the  defendant  that  might  be 
drawn  from  any  act  testified  to  on  the  direct  examination,  it 
should  have  been  admitted  for  that  purpose.  Indeed,  that 
was  the  ground  upon  which  defendant  bases  his  contention 
that  it  was  proper  cross-examination,  stating  to  the  court: 
''Your  honor  has  permitted  evidence  to  go  in  here  that  this 
defendant  took  this  girl  to  a  doctor,  the  district  attorney  wiU 
argue  from  that  he  took  her  there  from  an  ulterior  motive, 
and  that  is  the  inference  to  be  drawn.  Haven't  we  a  right, 
on  cross-examination,  to  show,  as  against  her  testimony  on 
that  point,  that  immediately  and  at  that  time  she  denied  that 
Davenport  was  responsible  for  her  condition,  and  if  she  de- 
nied that  Davenport  was  responsible  for  her  condition,  isn't 
that  legitimate  testimony  for  us  to  take  before  the  jury  to 
argue  that  this  evidence  of  her  going  to  the  doctor  is  of  no 
detriment  to  ust"  The  answer  of  the  district  attorney  to  this 
contention  was:  **We  haven't  proved  any  evidence  in  this  case 
that  this  girl  was  in  any  condition  whatever."  But  the  jurors, 
not  possessing  the  technical  skill,  perhaps,  of  the  district  at- 
torney in  making  nice  distinctions  or  in  turning  phrases, 
would  not  be  slow  to  conclude  as  to  what  her  condition  was 
that  seemed  to  make  it  necessary  for  the  defendant  to  take 
her  to  see  a  doctor,  and  the  defendant  should  have  been  al- 
lowed the  widest  latitude  to  rebut  the  unfavorable  inference 
necessarily  drawn  from  said  testimony. 

3.  Appellant  complains  bitterly  of  the  conduct  of  the  dis- 
trict attorney  in  asking  improper  questions  and  in  trans- 
gressing the  limits  of  official  decorum  in  his  argument  to  the 
jury,  thereby  depriving  defendant  of  a  fair  and  impartial 
trial. 

Everyone  familiar  with  the  execution  of  the  criminal  law 
knows  that  to  convict  the  guilty  when  ably  defended  by  at- 
torneys of  high  standing  at  the  bar  and  in  the  community, 
the  district  attorney  must  be  not  only  a  man  of  consequence 
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but  he  must  exhibit  industry  and  zeal  commensurate  with  the 
importance  of  the  case  and  the  gravity  of  the  opposition,  but 
he  should,  of  course,  be  mindful  of  the  rights  of  the  defendant 
and  endeavor  to  maintain  that  equipoise  of  judgment  and  de- 
meanor so  becoming  to  one  engaged  in  the  pursuit  and  ad- 
ministration of  justice. 

The  only  specification  in  this  regard,  though,  that  we  con- 
sider of  sufficient  importance  to  notice  is  the  comment  made 
by  the  district  attorney  carrying  the  implication  that  the  de- 
fendant was  guilty  of  another  offense  in  his  treatment  of  the 
witness  George  Blohm.  The  remarks  were  calculated  to 
arouse  the  most  bitter  resentment  on  the  part  of  the  jury  and 
to  disqualify  them  to  view  dispassionately  and  fairly  the  evi- 
dence against  the  defendant  upon  the  particular  charge  in  the 
information. 

It  is  true,  as  said  in  People  v.  Wells,  100  CaL  459,  [34  Pac. 
1078],  that  "If  a  defendant  cannot  be  fairly  convicted  he 
should  not  be  convicted  at  all ;  and  to  hold  otherwise  would  be 
to  provide  ways  and  means  for  the  conviction  of  the  inno- 
cent.'* 

4.  The  demurrer  to  the  information  was  properly  overruled. 
It  was  not  necessary  to  use  the  word  ** feloniously,"  as  the 
offense  was  described  in  the  language  of  the  statute.  (People 
V.  Olivera,  7  Cal.  403 ;  People  v.  Murray,  10  Cal.  309 ;  People 
V.  Oarcia,  25  Cal.  333.)  Nor  was  the  district  attorney  re- 
quired to  aver  that  the  act  was  ** willfully"  done.  When  it  is 
alleged  that  a  person  does  an  act  it  implies  willfulness. 

5.  There  is  no  merit  in  the  claim  that  the  evidence  is  insuffi- 
cient to  support  the  verdict.  The  testimony  of  the  prosecu- 
trix was  sufficient  for  that  purpose.  There  was  also  addi- 
tional evidence  lending  aid  to  the  inference  of  guilt,  but  for 
the  reasons  stated  we  cannot  uphold  the  verdict 

The  judgment  and  order  are  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  11, 1910. 


64A  PirrsBSON  v.  McDonald.        [13  Cal.  App. 


[dr.  No.  005.    Third  AppelUto  Distriet.-— June  80,  1910.] 

P.  Q.  PETERSON,  AppeUant,  v.  ANNABELL  McDONALD, 

Respondent 

Died— CoNviTANOi  or  Fix— Bbsibvation — Vbk  of  Will  Wato^^ 
BxNTAir— Pkbsonal  CoyxNANT.— Where  bj  deed  the  plaintiif  granted 
the  fee  of  land  to  the  defendant,  without  restrictions,  qualifications, 
eonditions  or  exceptions,  and  containing  the  words,  "Reserving, 
however,  to  the  parties  of  the  first  part,  the  right  to  use  the  water 
from  above-mentioned  property  for  thedr  dwelling-house  adjoining 
said  property  on  the  north,  provided  that  said  parties  of  the  first 
part  shall  pay  to  said  party  of  the  second  part  the  sum  of  fifty  cents 
per  month  as  rental  for  said  water  so  long  as  said  first  parties  con* 
tinue  to  use  the  same,"  such  reservation  is  not  a  covenant  running 
with  the  land,  but  constitutes  only  a  personal  agreement,  which 
could  not  be  specifically  enforced. 

lo. — Suit  toe  iNjaNcnoN — ^Pleading — Cause  or  Action  akd  Jurisdic- 
tion NOT  Shown. — An  injunction  will  not  lie  to  prevent  the  breach 
of  a  contract  which  cannot  be  specifically  enforced;  and  a  com- 
plaint in  an  action  upon  the  personal  contract  embodied  in  the  reser- 
vation contained  in  the  deed  from  plaintiff  to  defendant,  and  alleg- 
ing the  shutting  off  of  the  well  water  from  plaintiff,  and  a  threat 
to  withhold  the  same  permanently,  and  seeking  a  preliminary  manda- 
tory injunction  requiring  defendant  to  restore  the  water  to  the  use 
of  the  plaintiff,  and  for  a  permanent  injunction  to  restrain  defend- 
ant from  obstructing  plaintiff's  use  of  the  water,  states  no  cause  of 
action  for  an  injunction,  and  shows  no  jurisdiction  to  grant  any 
equitable  relief. 

Id. — ^Beuef  Sought  Bbquieino  Personal  Services. — If  a  decree  were 
framed  according  to  the  averments  and  prayer  of  the  complaint,  its 
effect  would  be  to  compel  the  defendant  to  perform  personal  ser- 
vices, which  cannot  be  done.  He  would  be  required  to  keep  the  well 
in  order  for  plaintiff's  use,  and  to  rehabilitate  and  repair  the  ma^ 
chinery  when  out  of  order,  for  that  purpose,  or  incur  the  penalty 
of  violating  the  injunction. 

Id. — REiiEDT  or  PLAiNTirr  Limited  to  Damages  roE  Breach  or  Oon- 
TRACT. — The  sole  remedy  for  plaintiff  for  violation  of  the  personal 
agreement  is  to  recover  damages  for  breach  of  the  contract. 

Ip. — Damages  not  Becoveeable  in  Superior  Couet— Demurrer  Pbof- 
ERLT  Sustained. — ^Where  the  sole  amount  of  damages  stated  in  the 
complaint  for  the  breach  of  the  contract  la  in  the  sum  of  $25.50, 
the  superior  court  has  no  jurisdiction  of  a  separate  cause  of  action 
to  recover  the  same;  and  since  the  court  had  no  equitable  jurisdic- 
tion of  the  subject  matter  of  the  action,  a  general  demurrer  to  the 
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eomplaint,  mud  a  tpeeial  demurrer  thereto  for  want  of  jnrisdictioa 
in  the  raperior  eonrt  of  the  cabjeet  matter  of  the  aetioiif  were 
properlj  sustained  on  both  gronndi. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt Gounly.    E.  W.  Wilson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  L.  Ford,  and  Adam  Thompson,  for  Appellant. 

J.  H.  G.  Weaver,  for  Respondent. 

HABT,  J. — The  trial  court  sustained  a  demurrer  to  the 
third  amended  complaint  without  leave  to  amend,  and  ren- 
dered and  caused  to  be  entered  judgment  against  plaintiff 
and  in  favor  of  defendant  for  her  costs. 

The  demurrer  was  both  general  and  special,  the  latter  chal- 
lenging the  court's  jurisdiction  of  the  ^^subject  matter  of  said 
action,  or  of  the  subject  of  said  action.'' 

The  appeal  is  from  the  judgment  so  rendered  and  entered. 

The  action  grows  out  of  a  transfer  of  a  certain  piece  of  real 
property  situated  in  the  city  of  Eureka,  Humboldt  county, 
by  the  plaintiff  to  the  defendant. 

The  complaint  alleges  that  the  plaintiff,  on  the  thirty-first 
day  of  March,  1905,  was  the  owner  in  fee  of  a  piece  or  lot  of 
land  in  said  city  of  Eureka,  the  same  being  one  hundred  and 
twenty  feet  in  length  and  an  equal  number  of  feet  in  width; 
that  situated  on  said  land  were  two  dwelling-houses;  that  on 
said  day  he  conveyed  to  the  defendant  a  portion  of  said  land, 
the  land  so  conveyed  being  sixty  feet  in  width  by  one  hundred 
and  twenty  feet  in  length,  and  apon  which  one  of  said  dwell- 
ing-houses was  situated;  that  plaintiff  retained  the  remaining 
portion  of  said  land  (fifty-eight  feet  by  one  hundred  and 
twenty  feet  in  dimensions),  on  which  the  other  dwelling-house 
was  situated,  and  where,  with  his  family,  he  intended  to  and 
did  reside  after  the  date  of  the  transfer  of  a  portion  of  said 
land  to  defendant,  and  that  on  the  land  so  retained  by  him 
there  also  resided,  during  some  of  the  time  mentioned  in  the 
complaint,  certain  tenants  or  parties  to  whom  he  had  leased 
said  premises.  It  is  further  alleged  that  on  the  portion  of  the 
land  sold  to  defendant  there  were  and  had  been  for  a  long  time 
prior  to  the  date  of  the  sale  and  execution  of  the  conveyance 
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of  said  land  to  defendant,  '^a  water  well,  a  strncture  contain- 
ing a  water  tank  and  a  windmill  and  pump  connected  there- 
with, used  for  the  purpose  of  filling  said  tank  with  water  from 
said  well,  which  said  water  is  particularly  clear,  pure  and 
healthful  and  containing  superior  qualities  for  cooking,  wash- 
ing and  drinking;  that  water  from  said  tank  was  at  all  said 
times  used  to  supply  both  said  dwelling-houses  and  premises 
upon  which  they  were  situated  with  water,  and  said  strip 
fifty-eight  feet  wide  ott  of  the  north  part  of  said  land  (the 
part  retained  by  plaintiff)  was  and  is  supplied  with  water  from 
said  tank  by  a  service  pipe  running  from  said  land  comprising 
the  strip  sixty-two  feet  off  the  south  part  of  said  land,  ..•''; 
that  said  portion  of  said  land  retained  and  owned  by  plaintiff 
^' never  has  had  at  any  time  of  the  times  herein  mentioned,  nor 
has  it  now,  a  well  thereon  or  provided  with  any  other  means 
of  obtaining  water  thereon,  or  supplying  water  for  said  dwell- 
ing-house thereon  except  as  above  set  forth.''  It  is  averred 
that,  as  a  part  of  the  consideration  for  the  sale  and  convey- 
ance to  the  defendant  of  the  land  on  which  said  well  is  sit- 
uated, the  plaintiff  expressly  reserved  in  the  deed  of  convey- 
ance the  right  to  use  for  domestic  purposes,  and  to  that  end 
have  carried  to  his  land,  by  means  of  a  pipe  connected  there- 
with, water  pumped  from  said  well;  that  by  virtue  of  the 
terms  of  said  reservation  water  pumped  into  the  tank  situated 
near  said  well  and  on  the  said  premises  of  defendant  ''has 
been  used  in  said  dwelling-house  of  plaintiff  when  required, 
and  he  has  paid  for  all  water  used  by  him  for  said  dwelling- 
house  up  to  March  1, 1906";  that,  on  said  last-mentioned  date, 
''she,  said  defendant,  without  cause  or  excuse,  against  the  will 
of  plaintiff,  shut  off  the  water  from  flowing  in  said  pipe  from 
said  tank  to  his  said  dwelling-house,  and  ever  since  has,  and 
now  prevents  the  flow  of  water  from  her  said  tank  to  his  said 
dwelling-house ;  and  plaintiff  is  informed  and  believes  and  al- 
leges that  defendant  has  threatened  to  keep  said  water  shut 
off  permanently  from  said  dwelling-house  and  not  to  aUow 
the  use  of  it  again  therein.''  It  is  further  alleged  that  the 
plaintiff,  on  March  2,  1906,  and  on  March  3,  1906,  tendered 
to  defendant  the  sum  of  fifty  cents  as  payment  in  advance 
for  the  use  of  said  water  for  said  month  of  March,  said  amount 
being  the  sum  stipulated  in  the  said  reservation  for  which  the 
plaintiff  was  to  have  the  use  of  said  water.    Plaintiff  alleges 
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that  he  ''has  been  put  to  great  cost,  all  to  his  great  damage, 
in  the  snm  of  $25.00/'  by  reason  of  defendant's  conduct  in 
turning  the  water  from  the  pipe  leading  to  his  premises,  and 
farther  declares  that  peenniary  compensation  alone  would  not 
constitute  an  adequate  remedy  in  view  of  the  rights  to  which 
he  claims  to  be  entitled  under  the  terms  of  the  reservation  con* 
tained  in  the  deed  executed  by  him  to  defendant. 

The  relief  demanded  by  the  plaintiff  in  the  prayer  of  the 
complaint  is,  first,  for  a  preliminary  mandatory  injunction 
requiring  defendant  to  remove  any  obstruction  to  the  flow  of 
water  from  the  tank  into  the  pipe  leading  to  plaintiff's  dwell- 
ing-house, and  secondly,  for  a  permanent  injunction  com- 
pelling defendant  to  perpetually  refrain  from  obstructing 
plaintiff's  use  of  said  water,  and  for  the  damages  alleged. 

The  deed  from  plaintiff  to  the  defendant  is  made  a  part  of 
the  complaint,  and  the  reservation  therein  contained,  and  on 
which  this  controversy  hinges,  reads  as  follows:  ''Reserving, 
however,  to  the  parties  of  the  first  part,  the  right  to  use  the 
water  from  above-mentioned  property  for  their  dwelling-house 
adjoining  said  property  on  the  north,  provided  that  said  par- 
ties of  the  first  part  shall  pay  to  the  said  party  of  the  second 
part  the  sum  of  fifty  cents  per  month  as  rent  for  said  water 
so  long  as  said  first  parties  continue  to  use  the  same." 

The  demurrer  was  properly  sustained  on  both  the  grounds 
upon  which  it  was  urged. 

Manifestly,  the  alleged  "reservation"  contained  in  the  deed 
amounts  only  to  a  personal  contract  by  the  terms  of  which 
the  defendant  agreed  to  sell  and  furnish  the  plaintiff  with 
water  for  use  for  domestic  purposes,  and  is  not,  in  our  opinion, 
a  contract  that  would  be  specifically  enforced.  There  is  no 
claim,  and,  obviously,  none  could  be  successfully  maintained 
that,  so  far  as  the  use  of  the  water  is  concerned,  the  "reserva- 
tion" is  a  covenant  running  with  the  land.  There  is  nothing 
in  its  language  which  even  remotely  indicates  that  it  was  in- 
tended to  bind  the  land.  The  plaintiff  granted  to  the  de- 
fendant the  fee  without  restrictions,  qualifications,  conditions 
or  exceptions;  and,  as  stated,  the  alleged  reservation  consti- 
tutes only  a  personal  agreement  between  the  parties  which 
could  just  as  well  have  been  evidenced  by  some  writing  dd- 
Ju^rs  and  independent  of  the  deed. 
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The  allegations  of  the  coinplaint  as  well  as  the  prayer  call 
for  a  restoration  of  the  flow  of  the  water  from  the  tank  into 
the  pipe,  thence  to  plaintiff's  premises,  and  for  a  decree  per- 
manently enjoining  defendant  from  obstructing  the  flow  of 
said  water  through  said  pipe.  Thus,  necessarily,  the  defend- 
ant would  not  only  be  required  to  perpetually  maintain  the 
well  and  the  pump  and  the  other  apparatus  used  for  pumping 
the  water,  but  would  be  compelled  to  keep  the  same  in  such 
order  as  to  cause  water  from  the  well  to  be  pumped  into  the 
tank  and  thus  supply  the  plaintiff,  so  far  as  the  plant  main- 
tained intact  could  do  so,  with  water  necessary  for  his  pur- 
poses as  contemplated  by  the  '^reservation/'  The  effect  of 
the  decree,  if  framed  in  accordance  with  the  tenor  of  the  aver- 
ments and  prayer  of  the  complaint,  would,  in  other  words, 
be  to  compel  the  performan.ce  of  personal  services,  which  can- 
not be  done.  (Civ.  Code,  sec.  3390.)  If,  for  example,  the 
pumping  machinery  should  be  destroyed  or  in  any  manner 
become  impaired  so  that  it  could  not  pump  water  into  the  tank, 
the  defendant  would  be  required  to  rehabilitate  or  repair  the 
machinery  so  that  she  could  furnish  plaintiff  with  water  or 
otherwise  incur  the  penalty  consequent  upon  a  violation  of 
the  injunction. 

Of  course,  it  is  well  understood  that  injunction  will  not  lie 
to  prevent  the  breach  of  a  contract  which  would  not  be 
specifically  enforced. 

Plaintiff  had  available  to  him  adequate  compensatory  relief. 
It  may  be  that  the  complaint  sufficiently  states  a  cause  of  ac- 
tion for  damages  for  a  breach  of  the  contract  to  stand  against 
the  attack  of  a  general  demurrer,  and  if  so,  and  had  the  dam- 
ages claimed  and  alleged  been  such  in  amount  as  to  give  the 
superior  court  jurisdiction  of  the  action,  the  demurrer  should 
and  would  perhaps  have  been  overruled.  But  the  sum  in 
which  the  plaintiff  alleges  that  he  has  suffered  damage  by  the 
act  of  the  defendant  does  not,  obviously,  amount  to  enough  to 
invest  the  court  with  jurisdiction  of  the  action. 

Judgment  afiSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[GIt.  No.  819.    Second  Appellate  Dittrlet. — June  80, 1910.T 

J.  H.  EAMBOZ,  Respondent,  v.  CHARLES  STANSBUET 

and  F.  U.  NOFZIGER,  Appellants. 

COBPOBATION — ^IKDOBSSMENT  OT  KOTE  TO  BaNK  BT  GKNEBAL  IfANAOXB 
AND  8E0BETABT — SEAL  AND  BeSOLUTION  NOT  ESSENTIAL. — ^The  pof- 

session  by  a  bank  of  a  note  indorsed  to  it  for  Tahie  before  matnrit/ 
bj  a  corporation  payee,  signed  bj  its  Tice-president  and  seeretaiy, 
together  with  uncontradicted  evidence  that  the  yice-preiident 
its  general  manager,  with  full  control  of  its  business,  and  that  it 
the  custom  of  the  corporation  to  sell  its  notes  to  banks,  was  sni&- 
dent  to  show  that  the  indorsement  to  the  bank  was  in  the  usual 
eourse  of  business;  and  from  these  facts  the  neoessarj  authority  to 
indorse  the  note  will  be  inferred,  notwithstanding  the  absenee  of  the 
seal  of  the  corporation  and  the  failure  to  prove  a  fonnal  i^solutloii 
of  the  directors  confirming  it. 

Id. — Pbesumption  or  Bight  Action  bt  CkmpoBATiON. — Under  the  opera- 
tion of  the  presumption  of  right  action  in  dealing  with  negotiable 
securities,  an  assignment  by  a  eorporation  of  a  note  held  bj  it  is 
presumed  to  be  valid  until  the  contrary  appears,  and  the  foree  ef 
the  presumption  in  favor  of  its  general  power  to  assign  such  instru- 
ments is  that  its  oificers  exercised  the  power  rightly  in  the  particular 
instance,  or  in  the  ordinaiy  course  of  its  business.  In  the  absenee 
of  any  evidence  to  the  contrary,  the  holder  of  the  note  of  a  eorpo- 
ration, under  its  indorsement  by  its  officerS|  will  be  presumed  to  be 
the  owner  thereof. 

Id. — Pbima  Faccb  Titlb  not  Bebttttable  bt  Maksbs. — The  general 
rule  appears  to  be  that,  in  the  absence  of  mala  fldei,  the  plaintiif' s 
prima  facie  title  to  the  indorsed  note  of  a  corporation,  by  reason  of 
possession,  is  not  subject  to  rebuttal  in  an  action  against  the  mak- 
ers, so  long  as  they  are  protected  from  further  dsdm  by  payment 
of  the  judgment  recovered  against  them. 

Id. — FoBECLOSURE  or  Pledged  Stock — Interest  or  Bank  bt  Indobsb- 
ment — AoENCT  OB  Tbust  or  Patee — SuppoBT  or  Finding. — In  an  ' 
action  by  a  collector  for  the  bank  to  foreclose  stock  pledged  by  the 
makers  of  the  note  to  the  payee,  and  to  obtain  judgment  for  the 
residue,  in  which  the  findings  and  judgment  were  for  the  plaintiff, 
H  is  immaterial  whether  there  is  any  evidenee  to  sustain  a  finding 
*Jiat  the  stock  pledged  was  transferred  to  the  bank,  as  none  was 
lecessary,  since  the  indorsement  and  transfer  of  the  note  by  the 
payee  carried  the  collateral  security  with  it.  The  right  thereto  ez- 
Mted  in  the  indorsee,  independent  of  actual  delivery  thereof,  by 
virtue  of  being  the  holder  of  the  note.  If  the  payee,  after  selling 
the  note,  should  continue  to  hold  the  collateral,  he  would  hold  it  as 
agent  or  trustee  for  his  assignee. 
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Id.— Habicless  Fikdino. — If  it  be  conceded  that  the  transfer  of  the 
note  was  not  sufficient  evidence  of  the  transfer  of  the  collateral, 
nevertbeless  the  finding  of  transfer  thereof  to  the  bank,  if  unsup- 
ported by  the  evidence,  is  harmless  to  the  makers  appealing. 

Id. — ConNTEBCLAiM  Against  Pateb — iKsumcisNT  Defensi — ^Notigb 
OF  Facts  not  Shown — Etidsncb  Pbopcblt  Excluded. — ^Where  the 
answer  set  up  a  counterclaim  against  the  pajee  of  the  note,  alleging 
that  it  was  given  in  settlement  of  an  account,  and  that  the  amount 
thereof  was,  by  mistake  and  inadvertence,  $2,700  in  excess  of  the 
amount  due,  but  failed  to  allege  that  the  bank  which  paid  the  full 
face  of  the  note  before  maturity  had  any  notice  of  such  fact,  or 
that  plaintiff  took  with  any  knowledge  thereof,  the  court  properly 
refused  to  allow  proof  thereof  as  a  defense  to  the  action. 

Id. — General  Rule  as  to  Want  oe  Failure  of  Consideration — Sfigiai« 
Pleading — Notice  to  Assignee. — The  general  rule  is  that  abeenee 
or  failure  of  consideration  is  available  as  a  defense  to  an  action  bj 
an  assignee  of  a  note  only  by  specially  pleading  it,  and  showing  bj 
additional  allegations  that  the  assignee  ia  a  holder  with  notiee  of  the 
facta. 

ID. — ^Partial  Failure  or  Consideration — Insufficbnt  Pleading — 'No- 
tics  to  Bank  not  Averred— Inadmissibix  Evidencb. — ^In  the  ab- 
sence of  an  allegation  that  the  bank  had  notice  of  the  facts  set  up 
in  the  pleading  at  the  time  when  the  note  waa  transferred  to  it,  a 
eounterclaim  based  upon  a  partial  failure  of  consideration  constitatea 
no  defense  to  the  action,  and  evidence  was  inadmissible  in  loppoTt 
thereof. 

Id. — Amendment  of  Complaint  to  Conform  to  PBOOFs—DisoBETioif. — 
After  the  evidence  was  closed,  the  court  had  discretion  to  permit  an 
amendment  to  the  complaint  to  conform  to  the  proofs  introduced 
upon  the  trial,  without  notice  to  the  defendants,  it  being  stipulated 
that  the  allegations  of  the  amendment  should  be  deemed  denied. 
The  subject  matter  of  the  amendment  having  been  proved  at  the 
trial,  it  would  have  been  idle  to  have  required  notice  thereof  to  de- 
fendant ;  and  the  discretion  in  allowing  it  was  not  abused,  eepecial]^ 
where  it  clearly  appears  that  in  no  event  could  the  rights  of  d»- 
fendants  be  prejudiced  by  the  ruling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    George  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourti 

Scarborough  &  Bowen,  for  Appellanta. 

Percy  Wilson,  and  Constan  Jensen,  for  Bespondent. 
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SHAW,  J.— On  July  12,  1906,  the  defendants  made  and 
delivered  to  the  Consolidated  Lumber  Company,  a  corpora- 
tion, their  certain  negotiable  promissory  note  for  $13,500, 
payable  to  its  order  on  or  before  January  1,  1908.  To  secure 
the  payment  thereof  they  deposited  in  pledge  with  the  Con- 
solidated Lumber  Company  two  hundred  and  fifty  shares  of 
the  capital  stock  of  the  Western  Lumber  and  Mill  Company. 
Plaintiff  sues  as  the  indorsee  of  an  intermediate  indorsee  of 
the  note  to  foreclose  the  lien  upon  the  stock  so  pledged  to 
secure  the  payment  of  the  note.  Judgment  was  rendered  for 
plaintiff,  and  defendants  appeal  therefrom  upon  bill  of  ex- 
ceptions. 

The  answer  admitted  the  execution  of  the  note,  but  denied 
the  indorsement  and  transfer  thereof  to  plaintiff. 

The  court  found  that  on  May  1,  1907,  the  Consolidated 
Lumber  Company,  payee  in  said  note,  did,  in  the  ordinary 
course  of  business,  duly  indorse,  transfer  and  deliver  the  same 
to  the  Merchants'  National  Bank  of  Los  Angeles,  which  re- 
ceived it  in  good  faith  and  in  the  ordinary  course  of  business, 
paying  therefor  $13,500;  that  at  the  same  time  the  Consoli- 
dated Lumber  Company  transferred  and  delivered  to  said 
bank  the  stock  so  pledged  to  secure  the  payment  thereof; 
that  prior  to  the  institution  of  this  action  the  bank  indorsed 
the  note  and  transferred  the  same,  together  with  said  stock 
so  pledged  to  secure  the  payment  thereof,  to  plaintiff  herein. 
Appellants  attack  these  findings,  assigning  as  grounds  there- 
for that  they  are  unsupported  by  the  evidence. 

It  is  conceded  that  the  note  was  transferred  to  plaintiff 
by  the  bank  merely  for  the  purpose  of  collection.  The  ques- 
tion presented  is  whether  the  note  was  assigned  to  the  bank 
by  a  valid  indorsement  thereof.  The  indorsement  is  suffi- 
cient in  form,  and  on  behalf  of  the  Consolidated  Lumber  Com- 
pany is  signed  by  the  vice-president  and  secretary.  Never- 
theless, appellants  insist  that,  in  the  absence  of  the  corporate 
seal,  a  resolution  of  the  board  of  directors  authorizing  the 
indorsement  for  and  on  behalf  of  the  corporation  was  a 
prerequisite  essential  to  a  valid  transfer  of  the  note  to  the 
bank.  There  is  no  merit  in  this  contention.  Possession  of 
the  note,  indorsed  in  due  form,  together  with  uncontradicted 
evidence  that  on  behalf  of  the  Consolidated  Lumber  Company 
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it  W9B,  in  the  absence  of  the  president,  indorsed  by  the  sec- 
retary and  the  vice-president,  the  latter  of  whom  was  also 
general  manager,  and  as  such  had  fall  control  of  the  business 
of  the  corporation,  which  on  May  1,  1907,  received  from  the 
bank  $13,500,  as  the  proceeds  of  the  sale  and  transfer,  and 
that  it  was  the  custom  of  the  company  to  sell  its  notes  to 
banks,  was  sufficient  to  show  that  the  indorsement  and  trans- 
fer to  the  bank  was  made  in  the  usual  course  of  business. 
From  these  facts  the  necessary  authority  will  be  inferred, 
notwithstanding  the  absence  of  the  corporate  seal  and  the  fact 
that  evidence  of  the  adoption  of  a  formal  resolution  is  want- 
ing. Mr.  Thompson,  in  his  work  on  Corporations,  volume  4, 
section  5741,  says:  "The  presumption  [of  right  acting]  ex- 
tends to  dealings  in  negotiable  securities  other  than  to  the  act 
of  issuing  them.  Under  its  operation,  an  assignment  by  a 
corporation  of  a  note  held  by  it  is  presumed  to  be  valid  until 
the  contrary  appears.  Here  again  it  is  assumed  that  the 
corporation  has  a  general  power  to  assign  such  instruments, 
and  the  force  of  the  presumption  is  that  its  officers  exercised 
the  power  rightly  in  the  particular  instance,  or  in  the  ordinary 
course  of  its  business."  In  the  absence  of  any  evidence  to 
the  contrary,  the  holder  of  the  note  under  the  indorsement 
made  will  be  presumed  to  be  the  owner  thereof.  (Code  Civ. 
Proc.,  sec.  1963,  subds.  11,  15.)  Indeed,  the  general  rule 
appears  to  be  that,  in  the  absence  of  mala  fides,  which  is  not 
claimed  here,  plaintiff's  prima  fade  title  by  reason  of  pos- 
session is  not  subject  to  rebuttal  so  long  as  he  is  protected 
from  further  claim  by  the  payment  of  the  judgment.  (Dyer 
V.  Sebrell,  135  Cal.  597,  [67  Pac.  1036] ;  Ellicott  v.  Martin, 
6  Md.  509,  [61  Am.  Dec.  327] ;  Marbourg  v.  Lloyd,  21  Kan. 
545;  Mitchell  v.  Deeds,  49  lU.  416,  [95  Am.  Dec.  621]; 
Hawkins  v.  Fourth  Nat,  Bank,  150  Ind.  117,  [49  N.  E.  957].) 
Appellants  also  contend  that  the  evidence  was  insufficient 
to  support  the  finding  to  the  effect  that  the  stock  pledged  as 
security  for  the  payment  of  the  note  was  transferred  to  the 
bank.  No  evidence  was  offered  upon  the  subject;  none  was 
necessary.  The  indorsement  and  transfer  of  the  note  car- 
ried with  it  the  collateral  pledged  as  security  for  the  pay- 
ment thereof.  (Civ.  Code,  sec.  1084;  Duncan  v.  Hawn,  104 
Cal.  10,  [37  Pac.  626].)  Plaintiff's  right  to  the  collaterals 
pledged  was  not  dependent  upon  the  actual  delivery  thereof. 
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His  interest  therein  was  by  virtue  of  being  the  holder  of 
the  note,  and  if  the  payee  of  the  note,  after  transferring  the 
same,  retained  the  collaterals,  his  holding  was  as  trustee  for 
the  bank.  "Where  a  note  is  secured  by  collaterals  and  the 
pledgee  assigns  the  note,  the  fact  that  he  does  not  deliver  the 
collaterals  to  the  assignee  does  not  deprive  the  latter  of  his 
interest  nnder  or  title  to  them,  because  the  pledgee,  after  sell- 
ing the  note,  holds  the  collaterals  as  agent  or  trustee  for 
his  assignee."  (22  Am.  &  Eng.  Eney.  of  Law,  p.  879.) 
Conceding  that  the  transfer  of  the  note  was  not  sufficient 
evidence  of  the  transfer  of  the  collateral,  nevertheless,  the 
finding,  if  unsupported  by  the  evidence,  is  harmless. 

The  court  refused  to  permit  defendant  Nofziger  to  offer 
evidence  in  support  of  a  counterclaim  filed  with  his  answer, 
wherein  it  was  alleged  the  note  was  given  in  settlement  of  a 
sum  appearing  to  be  due  from  him  in  a  certain  transaction 
had  with  the  Consolidated  Lumber  Company,  but,  through 
mistake  and  inadvertence,  the  amount  specified  therein  was 
$2,700  in  excess  of  the  sum  actually  due.  There  was  no 
prejudicial  error  in  the  ruling.  Conceding  the  facts  alleged 
in  the  pleading  to  be  sufficient  to  constitute  a  counterclaim 
against  the  Consolidated  Lumber  Company,  nevertheless  de- 
fendant could  not  avail  himself  of  such  defense  in  this  action 
as  against  plaintiff,  for  the  reason  that  the  note  having  been 
transferred  to  the  bank  before  maturity  for  full  value,  it  was 
necessary,  in  order  to  constitute  a  counterclaim  against  plain- 
tiff, to  allege  additional  facts  showing  that  the  bank  took  the 
note  with  notice  of  existing  equities.  It  is  not  alleged  that 
plaintiff  or  the  bank  had  notice  of  the  facts  set  up  in  the 
counterclaim,  nor  are  any  facts  alleged  therein  showing  want 
of  good  faith  on  the  part  of  the  bank  in  the  purchase  of  the 
note.  "The  general  rule  is  that  absence  of  consideration  or 
a  failure  of  consideration  ia  available  as  a  defense  in  a  suit 
by  an  assignee  of  the  instrument  only  by  specially  pleading 
the  same  and  showing  by  additional  allegations  why  the  in- 
strument is  subject  in  his  hands  to  the  defense,  as,  for  in- 
stance, that  the  assignee  is  a  holder  with  notice.'*  (14  Bney. 
of  PL  &  Pr.,  p.  641.)  In  the  absence  of  an  allegation  that 
the  bank  had  notice  of  the  facts  set  up  in  the  pleading  at  the 
time  the  note  was  transferred  to  it,  a  counterclaim  based 
upon  a  partial  failure  of  consideration  constituted  no  defense 
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to  the  action,  and  hence  no  evidence  was  admissible  in  sup* 
port  thereof.  (Hancock  and  Mills  v.  Hale,  17  Fla.  808; 
Mdlsch  V.  HeUer  (Tex.  Civ.  App.),  37  S.  W.  384;  Oee  v. 
Saunders,  66  Tex.  333,  [1  S.  W.  272].) 

After  the  evidence  was  closed  the  court,  without  notice  to 
defendants,  permitted  plaintiff  to  amend  his  complaint  to 
conform  to  the  evidence  introduced  upon  the  trial,  it  being 
stipulated  that  the  allegations  of  the  amendment  should  be 
deemed  denied.  (Code  Civ.  Proc,  sees.  469,  470.)  There 
was  no  abuse  of  discretion  on  the  part  of  the  court  in  allow- 
ing the  amendment.  Upon  the  trial  evidence  had  been  offered 
as  to  the  subject  matter  of  the  allegations  contained  therein. 
Under  the  circumstances,  it  would  have  been  idle  to  have 
required  notice  thereof  to  defendants.  (Maionchi  v.  Nicho* 
lini,  1  CaL  App.  690,  [82  Pac.  1052] ;  San  Joaquin  Valley 
Bank  v.  Dodge,  125  Cal.  77,  [57  Pac.  687].)  Moreover,  it 
clearly  appears  that  in  no  event,  conceding  the  alleged  error, 
were  the  substantial  rights  of  defendants  prejudiced  by  the 
ruling. 

The  judgment  is  affirmed. 

Allen,  P.  J^  and  Taggart,  J.^  concurred. 


[Crim.  No.  158.    Second  Appellate  DiBtrlct.— June  21,  1910.] 

THE  PEOPLE,  Respondent,  v.  FRED  LOOMER,  Appellant. 

Criminal  Law — Murder— Imp anelmknt  ov  Jury — Exhaustion  of  Jur- 
ors IN  Department  Panel — Completion  from  Codepartment. — In 
the  impanelment  of  a  juiy  upon  a  criminal  trial  for  murder,  where 
the  impanelment  of  the  jury  was  incomplete  and  the  panel  was  ex- 
hausted in  the  department  of  the  superior  court  in  which  the  trial 
was  had,  the  panel  may  be  completed  from  the  trial  jury  panel  sum- 
moned in  another  department  of  the  same  superior  court. 

b. — Support  of  Verdict — Confuctino  Evidengx. — Where  the  defend- 
ant relied  upon  self-defense,  and  the  evidence  was  eonfiictingp  and 
the  testimony  for  the  people  tends  to  prove  the  ^ilt  of  the  defend* 
ant,  this  court  will  not  disturb  a  yerdict  finding  the  defendant  guil^ 
of  murder  in  the  second  degree. 
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Id. — ^Defobmitt  ov  Dsfekdant— Pboov  at  Tbial— Psona  BxnrsiL  ov 
Motion  to  Exhibit  IJncuu)  Body  to  Jdbt. — ^Where  the  def ormitj 
of  fhe  body  of  the  defendant  in  having  one  limb  shorter  and  emaller 
than  the  other  was  proved  at  the  trial  bj  hie  own  testimony  and  by 
his  physician's  nneontradicted  testimony,  the  eonrt  did  not  err  in  re- 
fusing his  motion  for  leave  to  exhibit  his  nnelad  body  to  the  jury 
for  the  purpose  of  exhibiting  the  deformity  so  proved.  The  sub- 
stantial rights  of  the  defendant  were  not  prejudiced  by  such  ruling. 

Id. — ^Bbqubstbd  Instbuotions  Substantiallt  Embodibd  ik  Chabgb. — 
The  court  did  not  err  in  refusing  instructions  requested  by  the  de- 
fendant which,  so  far  as  correct,  were  substantially  embodied  in  the 
instructions  given,  which,  taken  as  a  whole,  are  not  only  fuU  and 
complete,  but  well  calculated  to  protect  and  guard  the  defendant 
in  securing  a  fair  and  impartial  consideration  at  the  hands  of  the 
jury. 

lb. — Pbopxb  iNSTBUcnoN  AS  TO  Thbbatb  ov  Deceased. — In  view  of  the 
evidence,  it  is  held  that  the  court  properly  instructed  the  jury  that 
"previous  threats  of  the  deceased  toward  the  defendant,  however  vio- 
lent they  may  have  been,  are  not  of  themselves  suflcient  to  justify 
the  defendant  in  slaying  the  deceased;  to  excuse  or  justify  him,  he 
must  have  acted  under  an  honest  belief  that  it  was  necessary  at  the 
time  of  taking  the  life  of  the  deceased,  in  order  to  save  his  own  or 
himself  from  great  bodily  injury,  and  it  must  appear  that  there  was 
reasonable  cause  to  excite  this  apprehension  on  his  part." 

Id. — Thbxats  of  Deceased  Against  Father  of  Defendant — ^Dutt  of 
Defendant  to  Bequest  Instbuctions. — Where  there  was  some  evi- 
dence tending  to  show  threats  and  acts  of  hostility  against  the 
father  of  the  defendant,  between  whom  and  deceased  there  was  a 
dispute  about  a  crop  of  corn  which  deceased  was  cutting,  as  well  as 
a  dispute  with  defendant  concerning  the  same  crop,  if  defendant 
wished  instructions  given  concerning  his  defense  of  his  father,  as 
well  as  of  himself,  it  was  his  duty  to  request  such  instructions,  if  he 
deemed  the  evidence  sufficient  to  warrant  the  same. 

Id. — Bequest  as  to  Justifiable  Homicide. — ^When  the  court,  at  de- 
fendant's request,  gave  an  instruction  as  to  justifiable  homicide,  in 
the  language  of  section  197  of  the  Penal  Code,  and  he  did  not  ask 
further  elaboration  of  that  section,  nor  any  additional  instructions 
concerning  defense  of  his  father,  his  complaint  that  the  court  failed 
to  so  instruct  cannot  now  be  entertained  upon  appeaL 

Id. — ^Pbofeb  Bequest  as  to  Dutt  of  Each  Jubob — ^Bbasonablb  Doubt. 
A  requested  instruction  that:  "In  criminal  cases,  the  law  requires 
the  concurrence  of  twelve  minds  in  the  conclusion  of  guilt.  Before 
a  verdict  of  guilty  can  be  legally  rendered,  each  member  of  the  jury 
must  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant. Therefore,  if  any  one  of  the  jurors,  after  having  con- 
sidered all  of  the  evidence,  and  having  consulted  with  his  fellow- 
jurors^  should  entertain  a  reasonable  doubt  of  the  guilt  of  the  de- 
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>  fendanty  as  charged  in  the  information,  he  should  not,  ander  his 
oath,  eonsent  to  a  verdict  of  gniltj.  Each  juror  should  act  upon 
his  individual  judgment  upon  the  facts  of  the  case,  and  he  is  in 
duty  bound  not  to  surrender  his  conviction  if  he  entertains  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant,  merely  because  the  other 
jurors  entertain  no  doubt  as  to  his  guilt" — ^wm  proper,  and  should 
have  been  given. 

Id. — Improper  Refusal  of  BEgmesT — Absekoi  of  Pujxtdicial  Error — 
Instructions  Given — Polling  of  Jubt. — ^The  improper  refusal  of 
such  request  was  not,  under  the  circumstances  of  this  ease,  an  error 
which  prejudiced  the  substantial  rights  of  the  defendant,  and  there- 
fore, under  the  provisions  of  section  1258  of  the  Penal  Code,  it 
should  be  disregarded.  Where  the  jury  were  fully  instructed  as  to 
the  law  of  ''reasonable  doubt,"  and  as  to  the  "presumption  of  in- 
nocence," and  other  instructions  were  given  which  were  calculated 
to  impress  upon  each  juror  the  duty  which  devolved  upon  him,  to 
be  guided  by  the  evidence  and  the  instructions  of  the  court,  and 
each  juror  was  polled  when  the  verdict  was  rendered,  it  cannot  be 
presumed  that  any  member  of  the  jury  rendered  his  verdict  in  vio- 
lation of  his  oath  and  the  instructions  of  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
George  B.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  H.  Eoser,  for  Appellant 

n.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Bespondent 

SHAW,  J. — ^By  information  the  defendant  was  charged 
with  the  crime  of  murder.  Upon  trial  therefor  he  was  con- 
victed of  murder  in  the  second  degree,  and  by  judgment  of 
the  court  sentenced  to  twenty  years'  imprisonment  He  ap- 
peals from  the  judgment  and  an  order  denying  his  motion  for 
a  new  triaL 

The  case  was  tried  in  department  12  of  the  superior  court 
of  Los  Angeles  county.  It  appears  that  after  five  men  had 
been  selected  from  the  panel  of  jurors  summoned  to  serve  in 
this  department  and  sworn  to  act  as  jurors  in  the  trial  of  the 
ease,  the  clerk  then  drew  from  the  trial  jury-box  of  depart* 
ment  12  four  additional  names  of  veniremen^  which  ex* 
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haiLsted  fhe  panel  of  jurors  summoned  to  serve  in  said  de- 
partment. Thereupon  the  court  made  an  order  requiring  the 
attendance  in  department  12  of  the  trial  jury  panel  sum- 
moned for  service  in  department  11  of  the  court,  and  from 
this  panel  the  clerk  proceeded  to  draw  the  names  of  three 
jurors,  who,  together  with  the  four  last  drawn  from  the  jury- 
box  of  department  12,  were  duly  sworn  to  answer  questions 
touching  their  qualifications  as  jurors  in  the  case.  This  pro- 
ceeding seems  to  have  been  in  strict  accord  with  the  provisions 
of  section  248,  Code  of  Civil  Procedure,  which  provides  as  to 
counties  having  two  or  more  judges  of  the  superior  court 
that,  ''when  a  panel  of  jurors  is  in  attendance  for  service  be- 
fore one  or  more  of  the  judges,  whether  impaneled  for  common 
use  or  not,  the  whole  or  any  number  of  jurors  from  such  panel 
may  be  required  to  attend  and  serve  in  the  trial  of  cases, 
or  to  complete  a  panel,  or  jury,  before  any  other  of  the 
judges."  The  jury  was  incomplete,  there  being  only  nine 
men  in  fhe  jury-box  and  the  panel  of  department  12  was 
exhausted.  Defendant  was  entitled  to  have  the  box  full  be- 
fore exercising  his  peremptory  challenges.  Clearly,  the  action 
of  the  court  was  without  error. 

Appellant  claims  the  evidence  adduced  at  the  trial  was 
insufficient  to  justify  the  verdict  of  the  jury,  in  that  it  shows 
that  in  self-defense  defendant  was  justified  in  killing  de- 
ceased. The  circumstances  surrounding  the  killing  were  as 
follows:  Defendant  and  his  father  were  tenants  of  certain 
lands  adjoining  which  deceased  was,  as  a  tenant  of  the  same 
owner,  farming  a  tract  of  land.  A  controversy  between  the 
parties  arose  over  their  respective  rights  to  a  piece  of  land, 
the  right  to  farm  which  was  claimed  by  both  defendant's 
father  and  deceased.  The  latter,  it  seems,  had  put  in  a  crop 
of  com  on  the  portion  of  the  property  involved  in  the  dis- 
pute, and  defendant's  father  claimed  to  be  entitled  to  one- 
third  of  the  crop  as  rental.  This  was  denied  by  deceased. 
At  the  time  of  the  killing  of  deceased  he  was  engaged  with  a 
corn-knife  or  sickle  cutting  corn  which  stood  in  stalk,  when 
defendant,  accompanied  by  his  father,  went  to  the  place  where 
deceased  was  so  engaged,  and,  according  to  defendant's  evi- 
dence, an  altercation  ensued  in  which  all  three  took  part. 
Appellant's  defense  was  based  upon  justifiable  homicide,  his 
contention  being  that  deceased  did  or  was  about  to  attack 
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him  and  his  father  with  the  corn-knife  with  which  he  was 
engaged  in  work,  and  believing  that  both  he  and  his  father 
were  in  imminent  danger  of  great  bodily  harm  at  the  hands 
of  the  deceased  from  such  attack,  he,  in  self -defense,  drew  a 
revolver  which  he  had  upon  his  person  and  shot  deceased, 
with  the  result  that  death  ensued  almost  immediately  there- 
after. As  usual  in  such  cases,  the  evidence  is  conflicting. 
No  good  purpose  could  be  subserved  by  repeating  it  here. 
Su£Qce  it  to  say  that  the  testimony  adduced  on  the  part  of 
the  people  tends  in  some  degree  to  prove  the  guilt  of  defend- 
ant. While  the  jury  might  properly  have  reached  a  different 
conclusion,  nevertheless,  under  the  circumstances  here  pre- 
sented, it  is  not  within  the  province  of  this  court  to  disturb 
the  verdict  upon  the  ground  that  the  evidence  is  insufficient 
to  support  it.  {People  v.  Fitzgerald,  138  CaL  39,  [70  Pac. 
1014].) 

There  was  no  error  in  the  ruling  of  the  court  denying  de* 
fendant's  motion  to  exhibit  his  unclad  body  to  the  jury  for 
the  purpose  of  showing  that  he  was  physically  deformed,  in 
that  one  leg  was  considerably  shorter  than  the  other  and  the 
limb  much  smaller  in  circumference.  So  far  as  such  facts 
were  material,  he  had  the  benefit  of  his  own  and  his  physi- 
cian's full  and  uncontradicted  testimony  touching  the  matter. 
At  most,  such  an  exhibition  would  have  afforded  merely 
cumulative  evidence  of  facts  concerning  which  there  was  no 
dispute.  In  no  event  were  the  substantial  rights  of  defend- 
ant prejudiced  by  the  ruling. 

The  defendant  requested  the  court  to  give  instructions  cov- 
ering upward  of  thirty  pages  of  the  transcript,  nearly  all  of 
which  were  refused.  Appellant  insists  that  such  refusal  as 
to  a  number  of  the  instructions  constituted  error.  We  have 
carefully  examined  each  and  every  one  of  the  alleged  errone- 
ous rulings,  and,  with  two  exceptions  hereafter  considered, 
find  that  appellant's  contention  in  this  regard  merits  no  dis- 
cussion other  than  to  say  that  where  such  requested  instruc- 
tions correctly  stated  the  law,  we  find  them,  in  substance, 
embodied  in  the  instructions  given,  which,  taken  as  a  whole, 
are  not  only  full  and  complete,  but  well  calculated  to  protect 
and  guard  the  defendant  in  securing  a  fair  and  impartial 
consideration  of  his  rights  at  the  hands  of  the  jury. 
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It  is  claimed  the  court  erred  in  instructing  the  jury  that, 
"Previous  threats  or  acts  of  hostility  of  the  deceased  toward 
the  defendant,  however  violent  they  may  have  been,  are  not 
of  themselves  sufficient  to  justify  the  defendant  in  slaying 
the  deceased;  to  excuse  him,  or  justify  him,  he  must  have 
acted  under  an  honest  belief  that  it  was  necessary  at  the 
time  to  take  the  life  of  the  deceased,  in  order  to  save  his  own 
or  himself  from  great  bodily  injury,  and  it  must  appear  that 
there  was  reasonable  cause  to  excite  this  apprehension  on  his 
part,"  as  well  as  in  the  giving  of  other  instructions  predicated 
upon  the  hostile  acts  of  deceased  toward  defendant  without 
any  reference  being  made  therein  to  his  father.  His  conten- 
tion is  that  "the  language  of  all  these  instructions  should 
have  been  made  to  apply  to  the  father  as  well,  and  that 
threats  or  menaces  made  by  deceased  against  the  father  or 
defendant  were  of  avail  to  defendant  if,  at  the  time  of  the 
killing,  his  parent  was  actually  assailed,  or  defendant  had 
sufficient  evidence  to  convince  a  reasonable  person,  at  that 
time,  that  his  parent  was  in  imminent  danger  of  great  bodily 
injury,  or  of  losing  his  life."  There  was  some  evidence  tend- 
ing to  prove  threats  and  acts  of  hostility  on  the  part  of 
deceased  toward  the  father  of  defendant,  who  accompanied 
him,  and  that  in  shooting  deceased,  defendant  did  so  in  de- 
fense of  his  father,  whom  he  had  reason  to  believe  was  about 
to  be  attacked  by  deceased.  Conceding  that  under  the  evi- 
dence an  instruction  in  effect  as  now  suggested  by  appellant 
would  have  been  proper,  nevertheless,  it  was  his  duty  to  have 
requested  it,  if  he  deemed  the  evidence  sufficient  to  warrant 
the  same.  The  instruction  above  quoted  as  given  was,  under 
the  evidence,  a  proper  one.  The  court,  at  defendant's  re- 
quest, gave  an  instruction  upon  justifiable  homicide  in  the 
language  of  section  197,  Penal  Code.  Defendant  did  not  ask 
further  elaboration  of  the  provision  of  said  section,  nor  the 
additional  instructions  which  he  now  suggests  should  have 
been  given.  It  was  his  duty  to  request  them,  if  he  deemed 
them  necessary  or  proper.  Not  having  done  so,  his  complaint 
that  the  court  failed  to  so  instruct  cannot  now  be  entertained. 
In  the  case  of  People  v.  Matthai,  135  Cal.  446,  [67  Pac.  696], 
the  court,  in  discussing  a  like  question,  says:  "The  court 
charged  upon  justifiable  homicide  in  the  language  of  the  code. 
If  the  defendant  desired  an  elaboration  of  the  principles  there 
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expressed,  he  should  have  proposed  his  instruetions  to  that 
end. ' '  To  the  same  effect  is  People  T.  McLean,  84  Cal.  482, 
[24  Pae.  32] ;  People  v.  Weber,  149  CaL  346,  [86  Pac.  671]. 

Defendant  requested  the  court  to  give  an  instruction  to 
the  jury  as  follows:  ''In  criminal  cases,  the  law  requires  the 
concurrence  of  twelve  minds  in  the  conclusion  of  guilt.  Be- 
fore a  verdict  of  guilty  can  be  legally  rendered,  each  member 
of  the  jury  must  be  satisfied  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant.  Therefore,  if  any  one  of  the 
jurors,  after  having  considered  all  of  the  evidence  and  having 
consulted  with  his  fellow-jurors,  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  as  charged  in  the  in- 
formation, he  should  not,  under  his  oath,  consent  to  a  verdict 
of  'guilty.'  Each  juror  should  act  upon  his  own  individual 
judgment  upon  the  facts  of  the  case,  and  he  is  in  duty  bound 
not  to  surrender  his  own  convictions,  if  he  entertains  a  rea- 
sonable doubt  as  to  the  guilt  of  the  defendant,  merely  because 
the  other  jurors  entertain  no  doubt  as  to  his  guilf  With 
reference  to  a  similar  instruction,  the  supreme  court,  speaking 
through  Chief  Justice  Beatty  in  the  case  of  People  v.  Dole, 
122  Cal.  495,  [68  Am.  St.  Rep.  50,  55  Pac.  585],  says:  •'This 
is  a  correct  statement  of  the  duty  of  a  juror,  and  should  have 
been  given.  If  any  juror  needed  an  instruction  upon  this 
point,  it  was  harmful  to  refuse  it;  if  no  juror  needed  the 
instruction,  it  would  have  been  harmless  to  give  it.''  In  a 
concurring  opinion  in  the  case  of  People  v.  Howard,  143  CaL 
323,  [76  Pac  1118],  the  chief  justice  repeats  the  above> 
quoted  language. 

The  instruction,  for  the  reasons  stated  in  the  Dole  case,  was 
a  proper  one,  and  should  have  been  given.  Conceding,  how- 
ever, that  the  court  erred  in  refusing  to  give  it,  we  are, 
nevertheless,  of  the  opinion  that,  under  the  circumstances  of 
this  case,  the  error  was  one  which  did  not  prejudice  the  sub- 
stantial rights  of  defendant,  and,  therefore,  under  the  pro- 
visions of  section  1258,  Penal  Code,  it  should  be  disregarded. 
The  jury  were  fully  instructed  as  to  what  constituted  a  rea^ 
sonable  doubt,  and  that  in  case  of  a  reasonable  doubt  as  to 
defendant's  guilt  he  was  entitled  to  acquittal;  "that  the  law 
raises  the  presumption  of  innocence,  which  attends  the  de- 
fendant throughout  his  trial,  and  which  goes  with  the  jury 
into  the  jury-room";  that  it  was  the  duty  of  the  jury  to 
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'' consider  the  testimony  in  the  light  of  that  presumption  of 
innocence,  and  that  presumption  must  prevail  to  acquit  the 
defendant,  unless  the  state  has  by  sufEicient  evidence  estab* 
lished  the  guilt  of  the  defendant  to  a  moral  certainty  and 
beyond  a  reasonable  doubf ;  that  it  was  the  duty  of  the  pros- 
ecution to  prove  beyond  a  reasonable  doubt  the  truth  of  every 
material  allegation  in  the  information;  that  '' nothing  is  to 
be  presumed  or  taken  by  implication  against  the  defendant"; 
that  ''the  law  presumes  him  to  be  innocent  of  the  crime  with 
which  he  is  charged";  ''that  this  case  is  to  be  determined 
from  the  evidence  adduced  at  the  trial,  and  from  the  instruc- 
tions of  the  court,  and  no  outside  influence  or  statement  of 
alleged  facts,  whether  agreeing  with  the  facts  proved  at  the 
trial  or  not,  is  proper  matter  for  the  jury's  consideration, 
and  any  such  must  be  entirely  laid  aside  by  you  in  your  con- 
sideration of  this  case."  And  again,  "the  burden  of  proof 
is  upon  the  prosecutor;  all  the  presumptions  of  law,  inde- 
pendent of  evidence,  are  in  favor  of  innocence,  and  every 
person  is  presumed  to  be  innocent  until  he  is  proven  guilty." 
There  were  other  instructions  of  like  import,  all  calculated 
to  impress  upon  each  juror  to  whom  instructions  were  ad- 
dressed the  duty  which  devolved  upon  him,  that  in  reaching 
a  verdict  he  should  be  guided  by  the  evidence  and  instruc- 
tions of  the  court.  In  addition  to  this,  it  appears  that  the 
jury,  upon  bringing  in  its  verdict,  was  polled,  and  each  in- 
dividual juror  asked  if  the  verdict  rendered  was  his  verdict, 
to  which  each  member  of  the  jury  responded  in  the  affirm- 
ative. Section  604,  Code  of  Civil  Procedure,  provides  that, 
"an  oath  must  be  administered  to  the  jurors,  in  substance, 
that  they  and  each  of  them  will  well  and  truly  try  the  matter 

in  issue  between ,  the  plaintiff,  and ,  defendant, 

and  a  true  verdict  render  according  to  the  evidence."  We 
cannot  assume  that  any  member  of  the  jury  rendered  his  ver- 
dict in  violation  of  such  oath  and  the  instructions  of  the 
court.  As  said  by  Justice  Shaw  in  his  concurring  opinion 
in  People  v.  Perry,  144  Cal.  756,  [78  Pac.  287] :  "An  excep- 
tion which  involves  nothing  more  important  than  the  failure 
of  the  court  to  protect  the  defendant  against  the  very  remote 
contingency  that  some  juror  may  so  misunderstand  or  dis- 
regard his  oath  and  the  other  instructions,  or  the  equally 
remote  contingency  that  such  a  juror  would  be  prevented  from 
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80  doing  by  an  instmction  such  as  that  here  involved,  does 
not,  in  my  opinion^  affeot  the  substantial  rights  of  the  de- 
fendant.*' 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment and  order  are,  therefore,  affirmed. 

Allen,  P.  J.,  and  Taggart^  J.,  concurred 


[dr.  No.  817.    Second  Ai^eData  Dittriet.— Jane  22,  1910.] 

EMMA  L.  SHEER,  Respondent,  v.  P.  J.  HOYT  and  A.  M. 

HOYT,  Appellants. 

COBPOIUTIONS — ^CONTBAOT  TO  PUBGHASX  STOCK — FaLSK  BEPBXSKNTATIONS 

▲s  TO  Intention — ^Bbsgission— SnmcixNT  Couplaist. — A  eom- 
plaint  in  an  action  to  rescind  a  contract  to  purchase  stock  in  a 
corporation,  organized  to  mannfactnre  patented  mining  machinery, 
and  procure  a  return  of  real  property  conveyed  in  part  payment, 
which  alleges  a  contract  between  plaintiff  and  defendant  F.  J.  Hoyt 
to  purchase  the  stock  for  $5,000,  and  to  accept  a  conveyance  made 
by  plaintiff  to  his  wife,  A.  M.  Hoyt,  at  his  request,  in  part  payment 
of  $3,000,  and  to  give  her  note  to  F.  J.  Hoyt  for  the  residue,  and 
that  to  induce  such  purchase  and  conveyance,  F.  J.  Hoyt  represented 
to  plaintiff  that  the  patented  machine,  which  was  practicaUy  the 
sole  asset  of  the  corporation,  would  economically  abstract  the  finest 
particles  of  flour  gold,  and  was  a  perfected  machine,  which  repre- 
sentations induced  the  purchase,  and  that  they  were  false  and  un- 
true, and  that  plaintiff  relied  wholly  thereupon,  states  a  cause  of 
action. 

Id. — ^Misrepresentations  of  Fact. — The  allegation  that  misrepresenta- 
tions were  made  as  to  the  character  of  the  assets  of  the  corporation 
and  the  mechanical  fitness  and  productive  capacity  of  the  machine, 
which  constitutes  the  sole  means  of  income,  must  be  regarded  as  al- 
leging more  than  a  mere  opinion  as  to  the  value  of  an  invention  or 
the  market  value  of  the  stock  of  the  corporation.  The  representa- 
tions made  were  not  statements  of  what  the  machine  in  question 
might  be  expected  to  do,  but  of  things  which  it  had  done  uid  was 
capable  of  doing. 

Xd. — Matters  of  Opinion  Stated  as  Facts. — ^Matters  whidi  might 
otherwise  be  only  expressions  of  opinion,  when  stated  as  accom- 
plished facts  by  one  of  the  parties  to  a  contract,  and  accepted  and 
relied  upon  by  the  other  as  such,  may,  and  often  do,  become  the 
basis  of  actions  for  fraudulent  misrepresentations. 


L 
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Id. — CoNVETANOB  OF  LAND  TO  Dxtendant's  Wuv — Falsb  Bkpbesbnta- 
TiONS  OF  Husband — Wins  not  Peotecjtkd  as  Vendee. — The  convey- 
ance of  the  land  by  plaintiff  to  defendant's  wife,  under  the  eir- 
eumstaneea  appearing,  does  not  entitle  her  to  the  rights  of  a  bona 
fide  pnrehaaer,  or  justify  her  in  retaining  property  obtained  from 
plaintiff  by  the  fraudulent  representations  of  her  husband.  She 
was  bound  by  her  husband's  acts  and  representations  in  making  the 
sale  of  the  stock.  She  was  not  a  purchaser  from  her  husband  as 
vendee,  and  the  oonrt  found,  upon  mfficient  evidence,  that  she  held 
the  title  in  trust  for  her  husband  as  vendee  of  the  land,  accepted  in 
part  payment  of  the  stock  purchased  of  him  by  plaintiff. 

Id. — Admissions  of  Answer— Consideration  fbom  Wife  not  Avebbed. 
The  answer  admits  that  the  conveyance  was  made  to  defendant's 
wife  by  virtue  of  the  transactions  connected  with  the  sale  of  the 
stock,  and  pursuant  to  the  agreement  to  convey  the  property  to  the 
husband  in  part  payment  for  the  stock,  and  it  nowhere  appears  in 
the  pleadings  that  there  was  any  consideration  moving  from  her  for 
such  conveyance. 

Id. — Findings  fob  Plaintiff  Sttppo&ted  bt  Evidenoe. — Beld,  that  the 
findings  for  the  plaintiff  as  to  the  falsity  of  the  representations 
made  by  the  seller  of  the  stock,  and  that  plaintiff  relied  thereupon 
in  making  the  purehasd  thereof,  are  sufficiently  supported  by  the 
evidence. 

Id. — Impbopeb  Evidenob-— THEORsnoAXi  Perfection  of  Maohinb. — 
When  a  witness  called  for  defendants  had  testified,  in  his  direct  ex- 
amination, that  the  machine  was  defective  in  certain  respects,  the 
eourt  did  not  prejudicially  err  in  sustaining  an  objection  to  a  ques- 
tion whether  or  not,  considering  the  principle  on  which  the  machine 
was  constructed,  he  considered  the  machine  a  perfect  one  when  he 
first  saw  it.  The  answer  called  for  covered  no  issue.  The  repre- 
sentation was  that  it  was  a  perfected  machine,  as  a  matter  of  practi- 
cal demonstration,  and  not  that  it  was  theoretically  perfeet|  al- 
though mechanically  a  f  ailure^ 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Campbell  &  Moore,  for  Appellants. 

Cryer  &  Tuttle,  for  Respondent 

TAGOABT,  J. — ^Action  to  rescind  contract  to  purchase 
stock  in  corporation  organized  to  manufacture  mining  mar 
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chinery  and  operate  same  on  a  royalty ;  also  to  procure  return 
of  real  property  conveyed  in  part  payment.  Defendants,  by 
way  of  counterclaim,  seek  to  recover  balance  of  purchase  price 
of  stock  evidenced  by  writing  in  form  of  a  promissory  note, 
payable  on  demand  after  aueh  stock  shall  reach  a  salable 
value  of  fifty  cents  per  share.  Judgment  was  for  plaintiff 
and  defendants  appeal  from  the  judgment  and  an  order  deny- 
ing their  motion  for  a  new  trial 

The  trial  court  found,  in  accordance  with  the  allegations 
of  the  complaint,  that  plaintiff  made  a  contract  with  the  de- 
fendant F.  J.  Hoyt  to  purchase  twenty  thousand  shares  of 
the  stock  of  the  Hoyt  Mining  Machinery  Company  for  $5,000 ; 
that  she  conveyed  the  lot  of  land  mentioned  above  to  A.  M. 
Hoyt,  wife  of  said  F.  J.  Hoyt,  which  conveyance  was  accepted 
as  the  first  payment  on  said  stock,  and  gave  her  note  for 
$3,000,  in  the  form  above  stated,  to  F.  J.  Hoyt  for  the  de- 
ferred payment.  The  court  also  found  the  deed  was  so  made 
to  A.  M.  Hoyt  at  the  direction  and  for  the  benefit  of  F.  J. 
Hoyt;  that  to  induce  plaintiff  to  purchase  said  stock  and  to 
make  such  conveyance  F.  J.  Hoyt  represented  to  her  that 
the  **IIoyt  Ball  Amalgamator"  (which  was  practically  the 
sole  asset  of  the  corporation  whose  stock  she  was  buying)  was 
a  machine  that  would  effectually  and  economically  abstract 
and  collect  from  gold-bearing  dirt  and  gravel  the  finest  par- 
ticles of  gold,  to  wit,  fiour  gold ;  that  said  machine  had  passed 
the  experimental  stage  and  was  a  perfected  machine;  that 
nothing  remained  to  be  done  by  said  corporation  but  to  manu- 
facture and  market  its  machines;  that  these  representations 
were  the  material  inducements  which  led  plaintiff  to  purchase 
the  said  stock ;  that  they  were  false  and  untrue ;  that  she  re- 
lied and  acted  upon  them,  and  had  no  knowledge  herself  ot 
mining  machinery.  It  is  contended  in  support  of  this  appeal 
that  these  findings  are  unsupported  by  the  evidence,  and 
that  the  complaint  fails  to  state  a  cause  of  action. 

The  complaint  is  sufficient  against  the  attacks  made  upon 
it.  An  allegation  which  states  that  misrepresentations  were 
made  as  to  the  character  of  the  assets  of  a  corporation,  and 
the  mechanical  fitness  and  productive  capacity  of  the  machine 
which  constitutes  its  sole  means  of  income,  must  be  regarded 
as  alleging  something  more  than  a  mere  opinion  as  to  the 
value  of  an  invention,  or  the  market  value  of  the  stock  of  the 
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corporation.  The  representations  made  were  not  statements 
of  what  the  machine  in  question  might  be  expected  to  do,  but 
of  things  which  it  had  done  and  was  capable  of  doing.  Mat- 
ters which  might  otherwise  be  only  expressions  of  opinion, 
when  stated  as  accomplished  facts  by  one  of  the  parties  to  a 
contract  and  accepted  and  relied  upon  by  the  other  as  such, 
may,  and  often  do,  become  the  basis  of  actions  for  fraudu- 
lent misrepresentations.  {Johnson  T.  Withers,  9  Cal.  App. 
52,  [98  Pac.  42] ;  Pomeroy's  Equity  Jurisprudence,  3d  ed., 
sec.  878,  p.  1562.) 

The  conveyance  of  the  title  to  the  real  property  to  Mrs. 
Hoyt  does  not  entitle  her  to  any  of  the  rights  of  a  bona  fide 
purchaser  for  value,  or  justify  her  in  retaining  the  property 
obtained  from  plaintiff,  if  it  were  obtained  by  means  of  the 
fraudulent  misrepresentations  found  by  the  court  to  have  been 
made  by  her  husband.  The  finding  of  the  court  that  this  con- 
veyance was  made  for  the  benefit  of  F.  J.  Hoyt  has  support 
in  the  circumstances  of  the  case  and  the  evidence  in  the 
record.  If  the  court  had  found  the  statement  of  F.  J.  Hoyt, 
when  on  the  stand,  '^I  think  I  used  Mrs.  Hoyt's  stock  in 
making  this  transaction;  that  was  how  it  happened  to  be 
made  to  Mrs.  Hoyt,"  to  be  true,  and  accepted  this  as  showing 
that  the  stock  which  was  sold  belonged  to  Mrs.  Hoyt,  it  must 
also  have  reached  the  conclusion  that  she  was  bound  by  her 
husband's  acts  and  representations  made  in  effecting  the  sale. 
Authorities  considering  the  rights  of  purchasers  in  good  faith 
from  vendees  obtaining  title  to  real. property  by  fraudulent 
representations  have  no  application  here.  Mrs.  Hoyt  is  not  a 
purchaser  from  the  vendee.  She  is  either  the  vendee  or  holds 
title  for  the  benefit  of  the  vendee.  The  court  found  her  to  be 
the  latter,  and  there  is  evidence  to  sustain  that  finding.  The 
answer  admits  that  the  conveyance  was  made  to  her  by  vir- 
tue of  the  transactions  connected  with  the  sale  of  the  stock, 
and  pursuant  to  the  agreement  of  plaintiff  to  convey  the 
property  to  F.  J.  Hoyt,  and,  other  than  in  the  above-quoted 
statement,  it  nowhere  appears  that  there  was  any  considera- 
tion moving  from  her  for  such  conveyanee.  This  issue  as 
here  made  was  not  specially  presented  at  the  trial,  the  parties 
apparently  resting  principally  upon  the  pleadings  in  this 
respect. 
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The  finding  that  the  representations  of  P.  J.  Hoyt  were  un- 
true is  sustained  by  the  testimony  of  the  witness  Higby.  This 
witness  testified,  not  only  that  the  machine  was  not  as  rep- 
resented, but  that  Hoyt  himself  had  admitted  this  to  be  the 
case.  He  also  testified,  without  objection,  to  an  effort  of 
Hoyt  to  induce  him  to  join  in  furthering  other  sales  based 
upon  an  improved  machine.  In  speaking  of  the  improved 
machine  Hoyt  said:  ''This  is  a  good-looking  machine.  It  has 
got  lots  of  wheels  and  lots  of  screws.  It  will  sell,  won 't  it  f " 
As  an  inducement  to  the  witness  to  join  in  this  venture,  Hoyt 
said  to  him,  "We  want  to  make  some  money,  don't  we?" 
If  the  new  and  improved  machine  was  open  to  the  comment 
made  by  Hoyt,  it  might  well  be  inferred  that  the  unimproved 
one  failed  to  justify  the  statements  made  by  him  to  plaintiff 
in  regard  to  it.  This  manner  of  speaking  of  the  improved 
machine  and  the  conversation  of  Hoyt  in  this  connection  gave 
color  to  all  of  the  projects  to  sell  stock  based  upon  the  value 
of  his  inventions. 

Appellant's  other  assignment  of  insufficiency  of  the  evi- 
dence to  support  a  finding  of  the  court,  to  wit,  that  plaintiff 
was  induced  to  enter  into  the  contract  by  the  representations 
of  Soyt,  is  equally  unsupported  by  the  record.  The  evidence 
abundantly  shows  that  the  moving  inducement  to  plaintiff  was 
that  defendant  was  the  inventor  and  the  corporation  the  owner 
of  a  perfected  machine,  which  it  had  been  demonstrated  would 
successfully  take  out  the  fine  flour  gold  from  the  dirt  and 
the  gravely  and  that  this  machine  had  advanced  beyond  the 
experimental  stage.  These  statements  were  untrue,  and  plain- 
tiff had  neither  knowledge,  experience,  nor  independent  ad- 
vice by  which  to  determine  their  truth  or  falsity  when  she 
purchased  the  stock.  That  she  saw  the  machine  in  Los 
Angeles  is  in  no  way  inconsistent  with  this,  and  does  not  phow, 
as  appellants  contend,  that  she  was  fully  acquainted  with  the 
condition  of  the  company  and  its  affairs  at  the  time  she 
bought  The  financial  condition  of  the  corporation  was  not 
the  inducement  presented  to  her  when  solicited  to  purchase 
the  stock.  It  was  the  ability  of  the  machine,  which  the 
corporation  owned,  to  do  certain  work  that  gave  the  value 
to  the  shares  of  stock  purchased,  and  as  to  this  she  relied 
upon  Hoyt's  representations. 
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We  see  no  prejudicial  error  in  the  court's  sustaining  the 
objection  of  plaintiff  to  the  question  propounded  by  defend- 
ants to  the  witness  Deck.  This  witness,  who  was  called  on 
behalf  of  defendants,  had  testified  in  his  direct  examination 
that  the  machine  was  defective  in  certain  respects.  Notwith- 
standing this,  defendants  asked  him  whether  or  not,  consid- 
ering the  principle  on  which  the  machine  was  constructed, 
he  considered  the  machine  a  perfect  one  when  he  first  saw  it. 
The  court  sustained  an  objection  to  this  question,  which  is 
assigned  as  error.  The  representation  to  the  plaintiff  was 
that  it  was  a  perfected  machine  as  a  matter  of  practical  dem- 
onstration, and  not  that  it  was  theoretically  perfect,  although 
mechanically  a  failure.  The  answer  called  for  covered  no 
issue  in  the  case,  and  the  ruling  of  the  court  was  correct. 

No  prejudicial  error  appearing  in  the  record,  the  judgment 
and  order  are  affirmed. 

Allen,  F.  J.,  and  Shaw,  J.,  concurred. 


[Ciy.  Ko.  687.    Third  Appellate  Diatrict— June  28,  1910.] 

EMIL  A.  EIDINGER,  Appellant,  v.  JOSEPH  A.  SIGWART, 
Executor  of  the  Will  of  AUGUST  EIDINGER,  De- 
ceased, Respondent. 

OBDXK  QEA.NTINO  NXW  TBIAL — GROUNDS  07  MOTION — GENERAL  ObDER — 

Bevhw  UPON  Appeal. — ^WTiere  the  notice  of  motion  for  a  new  trial 
specified  as  the  grounds  of  the  motion  insuffieiencj  of  the  evidence 
to  jnetifjr  the  verdict,  that  the  verdict  is  against  law,  and  errors 
of  law  occurring  at  the  trial  and  excepted  to  by  the  defendant,  and 
the  order  granting  the  new  trial  was  genera],  if  the  court  could 
reasonably,  in  the  ezereise  of  a  sound  discretion,  have  granted  the 
motion  on  any  one  of  the  grounds  assigned,  the  order  granting  the 
new  trial  will  not  be  disturbed  upon  appeaL 

Id. — Spbcitigationb  op  Insuppigienct  op  Evidsngx. — Though  specifica- 
tions of  insufficiency  of  the  evidence  should  preferably  be  in  the 
negative  form,  yet  the  substance  of  the  specifications  is  to  be  con- 
sidered rather  than  the  form;  and  it  is  sufficient  that  it  is  readily 
ascertainable  from  the  specification  wherein  the  moving  party 
•laims  that  the  evidence  is  insufficient  to  justify  ths  verdict j  and 
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ibis  is  aH  that  ■honld  be  required  im  a  Ul  of  exeeptioiit  or  etate- 
meiit  on  motion  for  a  new  trial,  where  the  iiwmfBrien^  of  the  efi- 
donee  to  juetifjr  the  rerdiet  ia  one  of  the  gioonda  of  the  motion. 

Il>. — 00MFI.4I1IT    UPON    QUANTITIC    MkEDIT  —  PlOOV    (W    EZPBBM    COM- 

TBAcr — Nonsuit  Dknikd— Ezdssmi  Siooybt. — ^Where  the  eom- 
plaint  was  based  npon  a  guaiUum  mefy/U,  and  the  proof  diseloeed 
that  the  serviees  were  based  solely  upon  an  ejipiess  eontraet,  and 
not  onlj  was  a  nonsnlt  denied  for  the  mrianeey  bat  the  verdiet 
was  at  the  rate  of  five  dollarB  n  daj  on  the  impHed  eontraet,  while 
the  expreiis  eontraet  was  limited  to  three  dollaxa  per  day,  the  eoort 
might  properlj  grant  n  new  trial  for  insofRcienqr  of  the  eridenee  to 
Justify  the  Terdiet. 

In,— Bboovikt  LnciTKD  fo  Causm  ov  Action  Puadxd. — ^The  plaintiff 
must  recover,  if  at  all,  npon  the  cause  of  action  set  out  in  his 
eomplaint^  and  not  npon  some  other  which  may  be  developed  in 
the  proof. 

Id. — Yabiangk  Cleailt  Shown. — ^That  there  was  a  varianee  between  the 
implied  eontraet  declared  upon  and  the  express  contract  proved, 
there  is  no  ground  for  possible  doubt. 

Id. — Question  ab  to  Nonsuit  UNDETERinNSD. — Whether,  in  view  of  the 
fact  that  there  was  evidence  in  the  record  from  which  the  eondusion 
might  reasonably  follow  that  the  alleged  services  were  reasonably 
worth  the  sum  of  three  dollars  per  day,  the  variance  might  be  held 
to  be  fatal  or  of  such  vital  importance  as  to  have  entitled  the  de- 
fendant to  a  favorable  ruling  on  the  motion  for  a  nonsuit^  need  not 
be  determined. 

Id. — ^Faot  or  Vasiancs  to  be  Considered  With  Otheb  Testimont— 
Gbound  foe  New  Teial. — ^The  fact  of  the  variance,  however,  whether 
sufficient  to  have  warranted  the  granting  of  the  motion  for  nonsuit 
or  not,  when  considered  with  other  testimony,  possesses  eome  im- 
portance in  determining  whether  the  court  abused  its  discretion  ia 
its  order  granting  a  new  trial  upon  the  ground  of  insufficiency  of 
the  evidence  to  justify  the  verdict,  and  presumably  from  the  record 
that  was  one  of  the  grounds,  if  not  the  principal  ground,  upon 
which  the  new  trial  was  granted. 

Id. — Questions  BErLBcriNG  upon  Bight  ov  Beoovebt. — ^In  connection 
with  other  questions  reflecting  upon  plaintiff's  right  of  recovery,  it 
is  further  asked,  if  plaintiff  was  employed  under  an  express  con- 
tract, why  did  he  present  a  claim  to  the  executor  based  on  an  im- 
plied contract  for  greater  compensation  than  that  agreed  upon  and 
plead  the  latter  in  his  action  against  the  estate  f  It  is  held  that  all 
of  the  questions  suggested  would  naturally  present  themselves  to 
the  trial  judge  in  the  consideration  and  decision  of  the  motion  for 
a  new  triaL 

Id. — Evidence  JusTirnNO  New  Tbiai*. — It  is  held  that,  in  any  event, 
the  evidence  appearing  in  the  record  is  such  that  this  court  cannot 
say  that  the  trial  court  abused  its  discretion  in  granting  a  new  trial 
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Id. — ^DiscBXTioK  or  Trial  Cottbt  as  to  Nbw  Tbiax*  Obdsi — Insutfi- 
OIKNOT  OF  Eyidbnob — ConTLtOT. — ^Tho  granting  or  denial  of  a  new 
trial  on  the  ground  of  insnffieienej  of  the  eridenee  to  justify  the 
order,  where  there  it  a  substantial  eonfliet  in  the  eyidenee,  rests  so 
largely  in  the  diseretion  of  the  trial  court  that  Its  action  is  eon- 
eluslYO  upon  the  appeUant,  unless  it  appears  that  there  haa  been  an 
abuse  of  discretion. 

Id. — ^DuTT  or  Trial  Cottrt. — ^When  the  evidenee  Is  conflicting,  the  trial 
court  Is  authorised  to  review  it,  and  if,  in  Its  opinion,  the  verdict 
is  against  the  weight  of  the  evidence,  it  is  its  du^  to  grant  a  nsw 
trial. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  EI 
Dorado  County  granting  a  new  trial.    N.  D.  Amot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  F.  Bray,  Francis  J.  Heney,  and  Charlei  W.  Cobb, 
for  Appellant. 

Abe  Darlington,  for  Respondent 

HART,  J. — This  is  an  appeal  from  the  order  granting  the 
defendant  a  new  trial. 

The  action  was  for  the  recovery  of  compensation  for  alleged 
personal  services  rendered  by  the  plaintiff  for  the  defendant's 
intestate  during  the  lifetime  of  the  latter. 

The  complaint  alleges,  and  the  evidence  shows,  that  the  de- 
ceased, in  the  month  of  December,  1905,  was  stricken  with 
paralysis,  and  that  he  continued  to  suffer  from  that  malady 
until  the  date  of  his  death,  on  the  twenty-ninth  day  of  July, 
1908.  It  is  averred  that  the  plaintiff,  ^'at  the  special  in- 
stance and  request  of  the  deceased,"  performed  ''work,  labor 
and  services  in  nursing,  tending  and  waiting  upon"  deceased 
from  the  time  he  was  taken  ill  until  his  death;  ''that  said 
labor,  work  and  services  so  performed  in  nursing,  tending  and 
waiting  upon  said  August  Eidinger  were  and  are  reasonably 
worth  the  sum  of  five  dollars  per  day  for  each  and  every  day 
thereof;  and  that  seven  hundred  and  thirty  days  of  said 
labor,  work  and  services  were  performed  and  rendered  to  the 
said  August  Eidinger  within  two  years  next  preceding  the 
eommencement  of  this  action." 
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Plaintiff  presented  his  claim  in  due  form  to  the  executor 
of  the  will  of  the  deceased,  and  the  same  was  by  said  executor 
rejected  and  disallowed  The  cause  was  tried  by  a  jury  and 
verdict  returned  in  favor  of  the  plaintiff  in  the  sum  of  $1,825. 

Immediately  after  the  return  and  recordation  of  the  ver- 
dict, and  on  the  same  day,  judgment  was  entered  in  favor 
of  plaintiff  for  the  amount  awarded  by  the  jury. 

Within  due  time,  the  defendant  moved  for  a  new  trial  on 
the  grounds  that  the  evidence  was  insufficient  to  justify  the 
verdict,  that  said  verdict  is  against  law,  and  ''errors  in  law 
occurring  at  the  trial  and  excepted  to  by  said  defendant" 

As  stated,  the  court  granted  this  motion. 

From  the  evidence,  it  appears  that  the  deceased,  who  was 
a  widower  and  without  a  family,  resided  at  Placerville,  in  El 
Dorado  county,  where  he  owned  several  pieces  of  real  estate. 
Plaintiff  was  a  nephew  of  the  deceased,  and  the  testimony 
shows  that  a  couple  of  years  prior  to  the  time  the  deceased 
was  stricken  with  paralysis,  the  plaintiff's  mother,  Mrs.  Wil- 
helmina  Eidinger,  also  a  sister  in  law  of  deceased,  and  her 
daughter,  came  to  his  home  and  took  up  their  residence  with 
him;  that  Mrs.  Eidinger  ''kept  the  house"  for  the  deceased 
from  that  time  until  his  death;  that  the  deceased,  a  few 
months  before  he  was  stricken  with  paralysis,  gave  to  Mrs. 
Wilhelmina  Eidinger  real  estate  and  personal  property  of  the 
aggregate  value,  approximately,  of  $5,000.  Mrs.  Eidinger 
testified  that  she  and  her  daughter,  Augusta,  went  to  the 
house  of  the  deceased  in  the  year  1903  for  the  purpose  of 
"keeping  house"  for  him;  that  the  deceased  said  that  he 
would  give  his  property  "to  whoever  would  come  up  and  take 
care  of  him,  and  he  carried  out  this  proposition  by  giving  me 
the  deed."  (By  his  will  the  deceased  also  gave  to  her  one- 
fourth  of  all  the  estate  of  which  he  was  seised  at  the  time  of 
his  death.)  Mrs.  Eidinger  further  testified  that  she  and  her 
daughter  and  the  wife  of  the  plaintiff  "helped  to  take  care 
of  deceased  and  were  very  faithful;  •  .  .  that  their  efforts 
were  all  combined  to  care  for  the  deceased." 

Upon  the  question  of  the  employment  of  plaintiff  by  the 
deceased,  Mrs.  Eidinger  testified  that  her  daughter,  at  the  re- 
quest of  the  deceased,  "wrote  to  plaintiff  offering  him  $2.50 
per  day  to  come  up  and  take  care  of  him;  that  plaintiff  re- 
plied liiat  he  could  not  come  right  away ;  that  deceased  then 
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dictated  another  letter  to  him,  offering  him  three  dollars 
per  day,  and  plaintiff  replied  that  he  would  come  right  away, 
and  he  did  come  on  December  10,  1905 ;  that  the  other  nurse, 
Mr.  Hirschy  stayed  only  four  days  after  the  arrival  of  plain- 
tiff.*' 

The  plaintiff  testified  that  the  deceased,  during  his  lifetime, 
paid  him  (plaintiff)  the  sum  of  three  dollars,  which  amount 
constituted  all  that  he  had  received  on  his  claim  for  services 
rendered  the  deceased.  On  cross-examination,  he  admitted 
that  he  expected,  ''when  I  found  out  I  was  not  going  to  get 
any  pay, ' '  that  he  would  be  provided  for  or  compensated  for 
his  services  in  the  will  of  deceased,  but  that,  having  been 
entirely  overlooked  by  the  deceased  in  his  will,  he  therefore 
presented  his  claim  against  the  estate. 

There  was  some  other  testimony  introduced  by  plaintiff 
showing  that  he  performed  certain  services  as  a  nurse  for 
deceased.  By  cross-examination  of  some  of  plaintiff's  wit- 
nesses, it  was  established  that  the  deceased,  during  the  several 
years  of  his  illness,  maintained  and  supported  plaintiff  and 
his  wife,  as  well  as  his  mother,  Wilhelmina  Eidinger,  and  his 
sister,  Miss  Augusta  Eidinger.  It-  was  also  shown  through 
the  testimony  of  Mrs.  Minnie  Eidinger,  wife  of  plaintiff,  that 
the  bills  paid  by  the  deceased  for  the  maintenance  of  his 
household,  during  the  period  of  his  sickness,  amounted  to 
something  over  $3,000,  said  money  having  been  received  by 
him  during  that  period  from  time  to  time  from  various 
sources  of  income  available  to  him. 

For  the  defense,  the  witness,  Maginness,  who  was  then  en- 
gaged in  the  business  of  buying  and  selling  grain,  testified 
tiiat  the  plaintiff  worked  for  him  ''off  and  on  for  about  a 
year  during  1907  and  1908  at  unloading  cars,  and  that  he 
unloaded  from  one  to  three  cars  a  week,  taking  two  and  a 
half  or  three  hours  to  unload  a  car.  Sometimes  he  got  a 
car  a  week  and  sometimes  two  or  three;  in  the  fall  he  had 
as  high  as  three  in  one  week,  generally  about  one  or  two; 
the  average  being  about  one  car  a  week  with  occasionally  an 
increase.'' 

Joseph  A.  Sigwart,  executor  of  the  will  of  the  deceased, 
testified  that  he  had  known  the  deceased  for  thirty-five  years, 
and  that  his  acquaintance  with  him  was  intimate;  that  plain- 
tiff never  had  talked  to  him  about  his  claim,  nor  asked 


672  EiDiNQEB  t;.  SiGWABT.  [13  Cal.  App. 

(witness)  about  it;  but  that  he  did  hear  plaintiff  say,  after 
the  death  of  the  testator,  that  *'he  had  something  coming  to 
him,"  but  that  plaintiff  never  came  to  the  office  of  the  wit- 
ness to  talk  about  or  discuss  any  claim  he  might  have  against 
the  estate.  Sigwart  testified  that  the  deceased  "was  very 
punctual  in  the  matter  of  paying  his  bills, ' '  and,  without  ob- 
jection, further  testified  that,  some  six  or  eight  months  before 
he  died,  he  asked  deceased  if  he  had  money  with  which  to 
pay  his  bills,  to  which  deceased  replied,  **Yes,  I  got  money." 
Witness  then  asked  deceased  if  he  had  "paid  everything";  he 
answered,  "I  pay  everything  as  I  go  along." 

The  foregoing,  which  represents  a  fair  synopsis  of  the 
testimony  received  at  the  trial,  is  a  sufficient  statement  of  the 
evidence  for  the  purposes  of  the  consideration  and  disposition 
of  the  questions  involved  in  this  appeaL 

It  will  be  observed  that  the  plaintiff  pleads  and  relies  upon 
a  quantum  meruit.  At  the  close  of  his  case,  the  defendant 
moved  for  a  nonsuit  on  the  ground  that  there  was  a  variance 
between  the  allegations  of  the  complaint  and  the  proof,  in 
that,  while  the  former,  as  stated,  disclosed  an  implied  con- 
tract,  the  latter  established  an  express  contract.  This  motion 
was  denied.  It  does  not  appear  from  the  record  whether  the 
trial  court  granted  the  motion  for  a  new  trial  on  one  only 
of  the  several  grounds  set  out  in  the  notice  of  motion  or  upon 
all  of  them. 

But  where  there  is  stated  in  the  notice  any  one  ground  of 
several  upon  which  the  court  could  reasonably,  in  the  exercise 
of  a  sound  discretion,  grant  a  new  trial,  the  order  will  not  be 
disturbed. 

It  is,  however,  preliminarily  objected  that  "the  specifica- 
tions of  insufficiency  of  the  evidence  in  the  bill  of  exceptions 
in  this  case  are  wholly  improper  and  insufficient  in  form,  and 
precluded  the  lower  court  from  examining  the  evidence." 
There  are  but  three  specifications  of  the  kind  referred  to,  and 
they  are  not  in  the  negative  form,  which  is  always  to  be  pre- 
f erred,  but  state  that  the  plaintiff  "has  introduced  evidence 
to  prove,"  etc.,  and  "that  the  testimony  of  the  plaintiff  him* 
self  shows,"  etc.,  and  that  the  evidence  "shows  that  August 
Eidinger  contributed,"  etc. 

The  objection  is  addressed  to  form  rather  than  substance. 
It  is  readily  ascertainable  from  the  specifications  wherein  the 
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moving  party  claims  that  the  eyidenee  is  insufficient  to  jus- 
tify the  verdict,  and  this  is  all  that  should  be  required  in 
this  respect  in  a  bill  of  exceptions  or  statement  on  motion  for 
a  new  trial,  where  the  insufficiency  of  the  evidence  to  justify 
the  verdict  is  one  of  the  grounds  of  the  motion.  The  opposing 
counsel  could  certainly  have  experienced  no  difficulty  in  de- 
termining what  additional  evidence,  if  there  is  any  in  the 
record  upon  the  points  to  which  the  specifications  refer, 
should  be  inserted  in  the  statement.  Speaking  on  this  sub- 
ject, the  supreme  court,  in  the  case  of  American  Type  etc.  Co. 
V.  Packer,  130  Cal.  461,  [62  Pac.  744],  says:  "If  the  specifica- 
tion is  sufficient  to  enable  the  opposing  counsel  to  determine 
what  evidence  should  be  put  in  the  statement,  and  the  judge 
to  strike  out  redundant  and  useless  matter,  it  is  enough.  The 
statute  in  this  matter  is  not  primarily  for  this  court,  but 
for  the  trial  court.  That  court  should  not  hear  the  motion 
unless  the  statement  contains  such  specifications.  Upon  that 
subject,  the  trial  judge,  who  tried  the  ease,  has  a  decided  ad- 
vantage over  this  court  in  determining  whether  the  specifica- 
tions are  sufficient."  It  is  further  declared  in  that  opinion 
that  such  a  specification  "is  in  the  nature  of  a  notice,  the 
sufficiency  of  which  should  be  tested  by  inquiring  whether 
the  opposite  party  is  injured  by  defects.  It  is  not  even  re- 
garded with  the  strictness  with  which  an  error  of  the  court 
must  be.  If  error  at  aU,  it  is  committed  by  a  party  and  in 
a  manner  in  which  great  liberality  should  be  exercised  by 
courts.  Whenever  there  is  a  reasonably  successful  effort  to 
state  'the  particulars,'  and  they  are  such  as  may  have  been 
sufficient  to  inform  the  opposing  counsel  and  the  court  of  the 
grounds,  and  the  trial  court  has  entertained  and  passed  upon 
the  motion,  in  my  opinion  this  court  ought  not  to  refuse  to 
consider  the  case  on  appeal." 

In  disposing  of  an  objection  similar  to  the  one  here,  and 
referring  to  a  number  of  cases  cited  by  counsel  in  support 
of  said  objection,  and  particularly  to  the  case  of  De  Molera 
V.  Martin,  120  Cal.  548,  [52  Pac.  825],  the  supreme  court,  in 
Drathnum  v.  Cohen,  139  CaL  313,  [73  Pac.  182],  has  this  to 
say:  "If  the  decision  in  that  case  were  followed,  perhaps 
the  specifications  here  in  question  would  be  declared  insuffi- 
cient; but  experience  has  proven  that  the  rule  there  laid 


674  EmiNQBB  V.  Siowabt.  [13  Cal.  App. 

down  was  too  strict,  and  that  it  has  been  productive  of  evil 
and  not  good.  Perhaps  some  of  the  other  cases  cited  may 
also  tend  to  establish  the  same  rule.  But  latterly  the  court 
has  been  more  liberal  in  such  matters,  and  the  rule  now  fol- 
lowed is  stated  in  American  etc.  Co.  v.  Packer,  130  Cal.  459, 
[62  Pac.  744]."  (See,  also,  on  this  question,  Stuart  v.  Lord, 
138  Cal.  672,  [72  Pac.  142] ;  Holmes  v.  Hoppe,  140  CaL  212, 
[73  Pac.  1002] ;  BeU  v.  Staacke,  141  CaL  186,  [74  Pac  774] ; 
Jones  V.  Ooldtree  Bros.  Co.,  142  Cal.  383,  [77  Pac,  939] ; 
Southern  Pacific  Co.  v.  Lipw^n,  148  Cal.  480,  [83  Pac  445].) 

It  is  but  the  statement  of  an  elementary  proposition  to 
say  that  the  plaintiff  must  recover,  if  at  all,  upon  the  cause 
of  action  set  out  in  his  complaint,  and  not  upon  some  other 
which  may  be  developed  by  the  proof.  (Mondran  v.  Gotuc, 
51  Cal.  151 ;  Evans  v.  Bailey,  66  Cal.  112,  [4  Pac.  1089] ; 
Beed  v.  Norton,  99  Cal.  617,  [34  Pac  333] ;  Shenandoah  etc. 
Co.  V.  Morgan,  106  CaL  409,  [39  Pac.  802] ;  Elmore  v.  Elmore, 
114  Cal.  516,  [46  Pac  458] ;  Davis  v.  Pac.  Tel.  etc.  Co.,  127 
Cal.  312,  [57  Pac.  764,  59  Pac  698] ;  Sckirmer  v.  DrexUr, 
134  Cal.  134,  [66  Pac  180].)  That  there  is  a  clear  technical 
variance  between  the  contract  declared  upon  and  the  one 
proved,  there  is  no  ground  for  possible  doubt.  The  complaint, 
as  seen,  declares  upon  an  implied  contract  or  a  quantum 
meruit.  The  only  testimony  in  the  record  showing,  or  tending 
to  show,  a  contract  was  that  given  by  the  plaintiff's  mother, 
Mrs.  Wilhelmina  Eidinger,  and  her  testimony  shows  that  the 
deceased  dictated  a  letter  to  plaintiff,  agreeing  to  pay  him 
at  the  rate  of  three  dollars  per  day  for  his  services  as  a  nurse 
to  wait  upon  and  care  for  the  deceased,  and  that  plaintiff 
replied  that  ''he  would  come  right  away";  that  plaintiff  did, 
on  December  10,  1905,  go  to  the  home  of  deceased  and  re- 
mained with  and  served  him  as  a  nurse  until  his  death.  It 
is  thus  to  be  observed  that,  if  there  was  any  contract  at  all, 
it  was  an  express  contract.  The  terms  were  fixed  and  definite. 
Deceased  offered  plaintiff  a  certain  wage  if  he  would  "come 
up  and  take  care  of  him" — that  is,  take  care  of  him  during 
his  iUness. 

But  whether,  in  view  of  the  fact  that  there  is  some  testi- 
mony in  the  record  from  which  the  conclusion  may  reasonably 
follow  that  the  alleged  services  of  plaintiff  were  reasonably 
worth  the  sum  of  three  dollars  per  day,  this  variance  might 


June,  1910.]  Eidingeb  i;.  Siowabt.  675 

be  held  to  be  fatal,  or  of  such  vital  and  material  importance 
as  to  have  entitled  the  defendant  to  a  favorable  ruling  on  his 
motion  for  a  nonsuit,  is  a  matter  which  it  is  not  necessary 
to  decide  here.  The  fact  of  the  variance,  however,  whether 
sufficient  to  have  warranted  the  granting  of  the  motion  for  a 
nonsuit  or  not,  when  considered  with  certain  other  testimony, 
possesses  some  importance  in  the  determination  of  the  ques- 
tion whether  the  court  below  abused  its  discretion  in  its  order 
granting  a  new  trial  upon  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  the  verdict,  and,  presumably,  judging 
from  the  record  before  us,  that  was  one  of  the  grounds,  if  not 
the  principal  one,  upon  which  the  order  was  made. 

That  the  trial  court  was  justified  in  granting  a  new  trial  on 
said  ground,  we  think  appears  reasonably  clear  even  from  the 
record  here. 

The  plaintiff  declared  upon  a  qwmtum  meruit.  If  the 
proof  disclosed  any  contract  at  all,  it  was,  as  seen,  an  express 
contract.  The  plaintiff  himself  testified  that  he  expected  to  be 
provided  for  in  the  will  of  the  deceased — ^that  is,  giving  his 
testimony  a  construction  the  most  favorable  to  him,  he  ex- 
pected his  compensation  to  be  attended  to  by  the  deceased  in 
his  will,  but  the  matter  having  been  thus  neglected  by  the 
deceased,  he  presented  his  claim  against  the  estate.  The  testi- 
mony shows  that  deceased  was  very  punctual  in  the  payment 
of  his  debts  and  the  extinguishment  of  his  obligations;  that 
he  had  ample  means  at  his  command  during  his  illness  to  pay 
all  bills  incurred  in  the  maintenance  of  his  household  affairs ; 
that  he  paid  plaintiff  the  sum  of  three  dollars  only  during 
the  whole  period  of  plaintiff's  engagement  with  him;  that 
plaintiff  occasionally  worked  at  other  employment  for  another 
party ;  that  deceased  asked  Mrs.  Wilhelmina  Eidinger,  mother 
of  plaintiff,  to  come  to  his  home  and  ''keep  house"  for  and 
take  care  of  him,  and  that  ''he  would  give  his  property  to 
whoever  would  come  up  and  take  care  of  him,"  and  that  ^'he 
carried  out  this  proposition  by  giving  witness  the  deed,"  and, 
in  addition,  some  personal  property,  and,  besides,  giving  her 
by  will  one-fourth  of  the  residue  of  his  estate.  This  testi- 
mony, excluding  from  consideration  the  testimony  of  Sigwart, 
which,  although  going  in  without  objection,  might  be  regarded 
as  incompetent  because  involving  self-serving  declarations, 
to  the  effect  that  deceased,  just  before  his  death,  said  to  him 
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that  he  had  paid  all  his  billa — ^that  he  paid  ^'everything  as  I 
go  along" — is  sufficient  to  inspire  distrust  in  the  justness  of 
plaintiff's  claim  or  grave  doubt  whether  the  plaintiff  was  in 
reality  ever  employed  for  any  purpose  by  deceased.  Why 
did  not  deceased  pay  plaintiff  more  than  the  sum  of  three 
dollars  during  the  long  period  of  his  alleged  service  to  de- 
ceased t  Why  did  plaintiff  occasionally  work  for  another 
party  during  that  period  t  Why,  if  he  had  an  understanding 
with  deceased  that  he  was  to  render  services  as  a  nurse,  did 
plaintiff  expect  that  the  payment  of  his  compensation  would 
be  postponed  until  after  the  death  of  deceased  and  said  com- 
pensation arranged  for  in  the  will  of  deceased  t  If  deceased 
employed  plaintiff  to  take  care  of  him,  why  did  he  also  employ 
plaintiff's  mother  to  do  like  service,  and  promise  to  give  her 
in  return  all  his  property,  and  why  did  he  give  her  the  bulk 
of  itt  If  plaintiff  was  employed  under  an  express  contract 
as  to  compensation,  why  did  he  present  a  claim  to  the  executor 
based  upon  an  implied  contract  for  greater  compensation 
than  that  agreed  upon,  and  then  plead  the  latter  in  his  action 
against  the  estate  t  These  are  questions  which  would  natur- 
ally suggest  themselves,  and  which  no  doubt  occurred  to  and 
influenced  the  mind  of  the  trial  judge  in  the  consideration  and 
decision  of  the  motion  for  a  new  trial.  In  any  event,  the  evi- 
dence, as  it  appears  before  us,  is  such  that  we  cannot  say  that 
the  trial  court  abused  its  discretion  in  granting  the  order  for  a 
new  trial. 

"The  granting  or  den3dng  a  new  trial  on  the  ground  that 
the  evidence  ia  insufficient  to  justify  the  verdict,  where  there 
is  a  substantial  conflict  in  the  evidence,"  says  the  supreme 
court,  in  Domico  v.  Casassa,  101  Cal.  413,  [35  Pac.  1024], 
''rests  so  fully  in  the  discretion  of  the  trial  court,  that  its 
action  is  conclusive  upon  this  court,  unless  it  appears  that 
there  has  been  an  abuse  of  discretion." 

In  Warner  v.  Thomas  etc.  Works,  105  Cal.  411,  [38  Pac. 
960] ,  it  is  likewise  held  that  it  is  settled  law  in  California  that 
a  motion  for  a  new  trial  on  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  the  verdict  is  addressed  to  the  sound 
legal  discretion  of  the  trial  court,  with  whose  decision  thereon 
interference  is  unwarranted,  unless  there  clearly  appears  an 
abuse  of  such  discretion.  And  it  is  further  declared  in  that 
opinion  that,  "when  the  evidence  is  conflicting,  the  trial  court 
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18  authorized  to  review  it,  and  if,  in  its  opinion,  the  verdict  is 
against  the  weight  of  evidence,  it  is  its  duty  to  grant  a  new 
Isrial."  (See,  also,  Bjorman  v.  Fort  Bragg  B.  B.  Co.,  92  Cal. 
500.  [28  Pac.  591] ;  Coler  v.  Wilcox,  99  Cal.  549,  [34  Pac 
114] ;  Bledsoe  v.  De  Crow,  132  CaL  312,  [64  Pac.  397].) 
The  order  is  a£Srmed. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 


[Grim.  No.  237.    Fi»t  Appellate  Distrlet.--Jim6  28,  1910.] 

THE  PEOPLE,  Respondent,  v.  VICTOR  HECK,  Appellant 

Criminal  Law — Failure  or  Appellant  to  Fn^B  Brief— Bsvisw  upon 
Appeal. — ^Where  the  appellant  from  a  judgment  of  eonviction  of 
the  crime  of  passing  a  fictitious  check,  and  from  the  order  denjrlng 
his  motion  for  a  new  trial,  has  failed  to  file  anj  brief  within  the 
time  limited  therefor,  or  within  an  extension  of  time  agreed  to  upon 
suggestion  of  the  attorney  general,  and  the  ease  is  submitted  for  the 
decision  of  this  court,  the  appellate  court  does  not  feel  called  upon 
to  search  the  record  for  error  which  possibly  might  justify  a  re- 
versal of  either  the  judgment  or  the  order,  and  they  will  be 
affirmed* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  Ever- 
ett J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  J.  Von  Hovenberg,  for  Appellant 

n.  S.  Webb,  Attorney  General,  for  Respondent 

THE  COURT. — ^The  defendant  was  charged  with  the  crime 
of  passing  a  fictitious  check.  Upon  the  trial  he  was  convicted, 
and  this  is  his  appeal  from  the  judgment  of  conviction  and 
from  the  order  denying  his  motion  for  a  new  trial. 

The  case  was  upon  the  calendar  for  oral  argument  May  9, 
1910,  at  which  time  no  one  appeared  for  the  defendant,  but 
upon  the  suggestion  of  the  attorney  general  that  it  had  been 
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agreed  between  the  attorney  general  and  the  counsel  for  the 
defendant  that  the  defendant  might  have  fifteen  daya  in  which 
to  file  a  brief,  such  time  was  given.  He  did  not  file  any  brief 
within  the  time  allowed,  nor  has  any  extension  of  time  been 
asked  or  granted.  The  case  was  therefore  submitted  for  the 
decision  of  this  court. 

As  we  have  not  been  apprised,  either  by  an  oral  argument 
or  by  any  brief,  of  the  grounds  upon  which  appellant  claims 
that  either  the  judgment  or  order  should  be  reversed,  we  do 
not  feel  called  upon  to  search  the  record  for  error  which  pos- 
sibly might  justify  a  reversal  of  either  the  judgment  or  the 
order. 

The  judgment  and  order  are  therefore  afSrmed 


[Grim.  No.  UL    First  Appelhtte  DUtriet-nJime  27,  1910.] 

THE  PEOPLE,  Respondent,  v.  W.  F.  GORDON,  Appellant. 

Cbiional  Law — ^TJTrEUN«  Fictitious  Instrument— Pbiob  OrncNS*— 
AonoN  to  Bet  Asidx  Intobhation — ADiassiON  of  Name — ^Bboobd 
UPON  Appeal — Pbxsumption. — Where  a  defendant  aeeused  of  utter- 
ing and  passing  a  fictitious  instrument  for  the  payment  of  monej  to 
the  order  of  W.  F.  Gordon,  and  indorsed  \>j  defendant  in  that  name, 
whieh  defendant  admitted  to  be  his  true  name,  and  also  aeeused  of 
a  prior  conviction  for  embezzlement  under  the  same  name,  moved  to 
tei  aside  the  information  on  the  ground  that  he  had  not  been  legaUj 
committed  for  the  prior  offense,  because  he  was  committed  therefor 
under  the  name  of  "William  F.  Gordon,"  if  there  were  otherwise  any 
merit  in  the  motion,  yet  as  there  is  no  evidence  in  the  record  as  to 
such  commitment  or  its  contents,  or  as  to  the  name  under  which 
defendant  was  committed,  it  must  be  presumed  that  the  district  at- 
torney performed  his  duty,  and  that  sueh  charge  was  founded  upon 
the  commitment  by  the  magistrate. 

Id. — Absence  op  Pbejudiob — ^Withdrawal  op  Pbiob  Conviction. — 'No 
prejudicial  error  could  result  from  denying  the  motion  to  set  aside 
the  information  for  illegal  commitment  under  the  prior  conviction, 
where,  before  sentence,  Uie  district  attorney  withdrew  the  charge  of 
prior  conviction. 

Id. — SUPPICIENCT      OP      INPOSMATION  —  NONEXISTENCE      OP      FICTITIOUS 

Makes  ''Then  oe  These." — An  information  charging  that  on  a 
■peeified  date^^at  the  eity  and  eonntj  of  8aa  Francisco/'  tho  de- 
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fendant  feloniously  uttered  and  passed  a  fictitious  instrument  in 
writing  fully  set  forth,  and  bearing  the  signature  of  "H.  C.  Wat- 
son," and  stating:  "Whereas  in  truth  and  in  fact  there  was  no  such 
individual  as  H.  G.  Watson  then  or  there  in  existence/'  was  suffi- 
cient to  enable  the  defendant  or  anj  person  of  eommon  understand- 
ing to  know  what  was  intended,  and  sets  forth  the  acts  charged 
with  such  degree  of  eertaintj  as  to  enable  the  eourt  to  pronounce 
judgment  upon  conviction.  The  word  "then"  is  very  comprehensive, 
and  if  there  was  no  such  person  "then"  in  existence,  there  was  cer- 
tainly no  such  person  '^ere,"  at  the  ei^  and  county  of  San 
Franciseo. 

Id. — Examination  or  PBOSPionyi  Jurors  bt  Bistbiot  Attornit — 
Cross-rxamination. — It  is  held  that  no  error  was  committed  by  the 
district  attorney  In  the  examination  of  prospective  jurors,  and  that 
nothing  in  such  examination  pointed  toward  any  prior  offense  of 
defendant  and  that  any  suspicion  of  reference  to  such  prior  offense 
was  wholly  dae  to  cross-examination  of  a  juror  made  by  the  de- 
fendant. 

Id. — ^EviDRNCR — Admission  ov  Fictitious  DRAfr— Plaoino  in  Bank 
FOR  CoLLRcnoN  Unnrcrssart— UsRLRSS  AoT.-*The  admission  in 
evidence  of  the  false  and  fletitious  draft,  without  showing  that  it 
bad  been  placed  in  bank  for  collection,  was  not  error.  It  was  un- 
necessary to  do  the  vain  and  useless  thing  of  placing  a  false  and 
fictitious  draft  in  a  bank,  which  would  not  have  been  paid,  and  must 
have  been  returned  by  the  bank. 

Id. — Exhibit  roR  Comparison  op  HANDWRinNO — Qmurr  Knowledor  op 
Bxprndant. — The  a^bnission  in  evidence  of  the  exhibit  of  a  letter 
for  the  purpose  of  comparison  of  the  handwriting  of  one  W.  C. 
Watson,  who  had  been  introduced  to  the  witness,  who  was  engaged 
in  selling  encyclopedias,  by  the  defendant  as  a  purchaser,  and  who 
signed  a  written  order  therefor  in  the  presence  of  the  defendant, 
who  received  a  commission  for  such  purchase,  the  letter  stating  that 
said  Watson  declined  to  receive  the  encyclopedia,  was  proper  for  the 
purpose  specified^  and  as  tending  to  show  guilty  knowledge  on  the 
part  of  defendant. 

Id. — ^Beqursted  iNsnuoTioN  as  to  Nonrxistrncr  op  Maker  op  Drapt — 
Proop  Beyond  Brasonablr  Doubt — ^Proprr  Bbpusal. — A  requested 
instruction  that  "the  nonexistence  of  the  individual  H.  0.  Watson 
mentioned  in  the  information  .  •  •  is  one  of  the  material  issues  in- 
volved in  the  case,"  and  that  "the  nonexistence  of  said  H.  C.  Watson 
must  be  proved  beyond  and  to  the  exclusion  of  all  reasonable  doubt 
and  to  a  moral  certainty,  and  if  there  be  any  reasonable  doubt  as 
to  whether  or  not  there  was  in  existence  anywhere  in  the  world  such 
individual"  on  the  date  specified,  "you  must  resolve  that  doubt  in 
favor  of  the  defendant,  and  find  a  verdict  of  not  guilty,"  was  prop- 
erly refused. 
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Id. — ^Deorb  of  Pboof  Bequibxd. — The  prosecntion  was  not  required  to 
proTe,  nor  were  the  jury  bound  to  believe  beyond  a  reasonable  doubt, 
that  there  was  no  such  person  in  the  world  as  H.  C.  Watson  at  tbe 
time  the  writing  was  signed.  It  was  only  neceesarj  to  show  to  a 
common  certainty  that  there  was  no  such  person  in  existence  in  the 
▼idnitj  of,  and  connected  with,  the  particular  acts  charged  in  the 
place  and  county  where  jurisdiction  accrued. 

Id. — MisTAKs  IN  Initulb  of  Name  ik  Instruction. — An  evident  mis- 
take in  the  initials  of  the  name  of  W.  C.  Watson,  with  whom  de- 
fendant was  connected  in  the  encyclopedia  transaction,  in  referring 
to  the  same  by  the  court  in  an  instruction  as  "H.  C.  Watson,"  which 
is  made  evident  by  what  follows  in  the  instruction,  which  would  lead 
the  jury  to  believe  such  reference,  will  not  be  considered  as  in- 
tended, or  that  the  court  was  charging  them,  as  matter  of  fact,  that 
the  writer  of  the  draft  was  the  same  W.  G.  Watson  referred  to  as 
giving  the  order  for  the  encyclopedia. 

lb. — Instbuctionb  Cobbxof  as  a  Whole — ^Mistaks  in  Initial  not 
Ground  for  Biviesal. — Where  the  instructions,  as  a  whole,  fairly 
and  fully  instructed  the  jury  as  to  the  questions  of  law  bearing  upon 
the  issues  before  them,  the  court  will  not,  for  imaginary  errors,  or 
errors  in  regard  to  getting  one  initial  wrong  in  an  instruction,  or 
in  some  other  part  of  the  record,  reverse  a  ease  that  appears  to 
have  been  fiurly  tried. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing A  new  triaL    M.  T.  Dooling,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Burton  Jackson  Wyman,  for  Appellant 

U.  S.  Webb,  Attorney  General,  for  Respondent 

COOPER,  P.  J.— The  defendant  was  found  guilty  of  utter- 
ing and  passing  a  fictitious  instrument  in  writing  for  the 
payment  of  money,  and  sentenced  to  a  term  of  three  years 
in  the  state  prison.  He  prosecutes  this  appeal  from  the  judg- 
ment and  the  order  denying  his  motion  for  a  new  toial. 

The  information  states  that  the  defendant  is  accused  of  felo- 
niously uttering  and  passing,  on  the  twentieth  day  of  May, 
1909,  at  the  city  and  county  of  San  Francisco,  a  fictitious  in- 
strument in  writing  for  the  payment  of  money,  with  intent 
to  defraud  one  Aaron  Jacobs,  which  fictitious  instrument  in 
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writing  is  stated  to  have  been  ''then  and  there  in  the  words 
and  figures  following,  to  wit: 

"  *San  Prandsco,  Cal.,  May  20th,  1909. 
"  '$25.00    At  sight  pay  to  the  order  of  W.  P.  Gordon  twenty- 
five  no/100  dollars  Value  receivedy  and  charge  the  same  to 
account  of  H.  C.  Watson. 

'"To  Geo.  W.  Harrington,  No.  212  Pifth  street,  San  Diego, 
Cal.  H.  C.  WATSON. 

"  'No  protest.    Tear  this  oflf  before  presenting.* 

"Indorsed  as  follows:  'W.  P.  Gordon.'  '* 

The  information  further  charges  a  prior  conviction  of  a 
felony,  to  wit,  embezzlement,  by  a  judgment  of  the  superior 
court  given  and  made  on  or  about  the  thirty-first  day  of 
December,  1900. 

Defendant  made  a  motion  to  set  aside  the  information  upon 
the  grounds  that  prior  to  the  filing  thereof  the  defendant  had 
not  been  legally  committed  by  a  magistrate  for  the  prior  of- 
fense charged  in  the  information,  and  that  he  was  committed 
under  the  name  of  William  P.  Gordon,  while  the  information 
charges  him  under  the  name  of  W.  P.  Gtordon. 

His  first  contention  is  that  the  court  erred  in  denying  his 
motion.  If  there  were  otherwise  any  merit  in  the  motion,  it 
is  sufficient  to  say  that  counsel  has  failed  to  call  our  attention 
to  any  evidence  in  the  record  as  to  the  commitment  made  by 
the  magistrate  or  its  contents,  or  even  the  name  under  which 
the  defendant  was  committed  by  the  magistrate,  and  upon  in- 
spection we  have  failed  to  find  any  such  evidence.  We  must 
therefore  presume  in  favor  of  the  record  that  the  district  at- 
torney performed  his  duty.  That  the  information  is  founded 
upon  the  commitment  as  made  by  the  magistrate.  Not  only 
is  this  so  as  matter  of  law,  but  we  find  by  the  record  that 
when  the  information  was  read  to  the  defendant,  he  admitted 
his  true  name  to  be  W.  P.  Gordon,  and  before  sentence  the 
district  attorney  withdrew  the  charge  of  a  prior  conviction. 

The  information  is  said  to  be  so  fatal  that  the  demurrer  to 
it  should  have  been  sustained.  The  argument  is  made  that 
after  the  first  charging  part  of  the  information,  and  after 
setting  forth  a  copy  of  the  instrument,  it  states  that  "whereas 
in  truth  and  in  fact  there  was  no  such  individual  as  H.  C. 
Watson  then  or  there  in  existence,"  and  it  is  contended  that 
the  words  "then  or  there"  are  indefinite,  and  may  have  dif- 
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f  erent  meaningB.  The  eriticum  is  highly  hypercriticaL  The 
information  charges  in  the  portion  preceding  the  quoted 
clanse  that  the  instmment  was  false  and  fictitious.  The  state- 
ment that  there  was  no  such  person  ^'then"  in  existence  is 
very  comprehensive,  and  certainly  if  there  was  no  such  per- 
son in  existence  on  the  twentieth  day  of  May,  1909,  there  was 
no  such  person  '* there"  in  the  city  and  county  of  San  Fran- 
cisco. The  information  was  sufficient  to  enable  the  defendant 
or  any  person  of  common  understanding  to  know  what  was 
intended,  and  it  sets  forth  the  acts  charged  with  such  degree 
of  certainty  as  to  enable  the  court  to  pronounce  judgment 
upon  conviction. 

There  was  no  error  committed  by  the  court  in  allowing  the 
district  attorney  to  ask  of  prospective  jurors  the  questions 
pointed  out  in  appellant's  brief  as  to  the  jurors  being  per- 
sonally acquainted  with  certain  persons  therein  named.  The 
juror  Lemmon  was  asked  by  the  district  attorney  if  he  knew 
one  Mr.  Tompkins,  who  used  to  be  the  warden  at  San  Quentin, 
and  also  if  he  knew  a  man  named  Dan  Sullivan,  who  was  in 
some  way  connected  with  the  county  clerk's  office.  The  juror 
replied  that  he  did  not  know  either  of  them.  The  juror 
Blanchfield,  in  answer  to  a  question  by  the  district  attorney, 
said  he  knew  Dan  Sullivan.  The  principal  complaint  is  made 
as  to  the  examination  of  the  juror  Rulfs.  In  answer  to  a 
question  by  the  district  attorney  in  direct  examination,  Rulfs 
testified  that  he  did  not  know  Dan  Sullivan,  but  that  he  did 
know  one  A.  Jacobs.  In  cross-examination  of  the  juror  by 
defendant's  counsel,  it  was  shown  that  the  juror  had  read 
some  account  of  the  matter  in  the  newspapers ;  that  he  remem- 
bered **  about  a  prisoner  over  there  getting  acquainted  ^dth 
the  warden's  wife,  something  like  that;  that  is  all  I  remember 
about  it."  This  is  said  by  defendant's  counsel  to  have  ref- 
erence to  the  fact  that  the  defendant  had  before  been  in  San 
Quentin  for  a  prior  offense.  It  is  sufficient  to  say  that  we 
cannot  determine  from  the  record  what  prisoner  the  juror 
referred  to.  We  cannot  presume  that  the  reference  was  to 
this  defendant ;  and  even  if  the  answer  raised  a  suspicion  that 
the  prisoner  referred  to  was  the  defendant,  the  matter  was 
elicited  in  answer  to  questions  asked  by  defendant's  own 
counsel  in  cross-examination.    There  was  no  motion  to  strike 
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out,  and  the  juror  further  stated  that  he  was  not  in  any  way 
prejudiced  by  what  he  had  read. 

The  admission  of  the  written  instrument  in  evidence  without 
showing  that  it  had  been  placed  in  a  bank  for  collection  was 
not  error,  nor  was  it  necessary  to  have  the  draft  sent  through 
a  bank  for  collection.  If  the  draft  was  false  and  fictitious 
as  alleged  in  the  information,  it  would  not  have  been  paid, 
and  would  have  been  returned  by  the  bank.  Hence  it  was 
not  necessary  to  do  a  vain  and  useless  thing. 

It  is  stated  that  the  court  committed  error  of  the  most  pre- 
judicial character  in  admitting  in  evidence  over  defendant's 
objection  a  document  marked  ''People's  Exhibit  B."  It  ap- 
pears that  the  exhibit  was  a  letter,  and  was  offered  and  ad- 
mitted in  evidence  merely  for  the  purpose  of  the  ''physical 
appearance  of  the  paper  and  the  handwriting/'  and  evidently 
for  the  purpose  of  comparison.  Prior  to  the  time  the  letter 
was  offered  one  Biggs  had  been  called  as  a  witness  for  the 
prosecution,  and  testified  that  about  April  10th  of  1909,  the 
defendant  came  to  his  place  of  business  with  a  man  claiming 
to  be  W.  C.  Watson,  whom  defendant  introduced  to  the  wit- 
ness as  W.  C.  Watson;  that  the  person  purporting  to  be  W. 
C.  Watson  signed  a  written  order  to  the  witness  for  an  en- 
cyclopedia that  the  witness  appears  to  have  been  agent  for, 
and  that  the  order  was  signed  in  the  presence  of  the  witness 
*'W.  C.  Watson,  103  Natoma  street."  The  witness  Biggs  was 
further  examined,  and  identified  a  paper  marked  "People's 
Exhibit  A"  (which  appears  to  be  the  instrument  described 
in  the  information).  The  witness  testified  that  he  received 
the  letter  "Exhibit  B"  by  mail  on  the  twelfth  day  of  April, 
1909;  that  it  had  been  in  his  possession  ever  since.  The 
letter  "Exhibit  B"  was  a  request  to  Biggs  not  to  deliver 
the  encyclopedia,  as  the  writer  of  the  letter  would  not  receive 
it,  and  was  signed  "W.  C.  Watson."  The  witness  further 
testified  that  he  compared  the  signature  of  the  letter  with 
the  signature  on  the  written  order  that  he  saw  signed  in  the 
defendant's  presence  by  the  man  purporting  to  be  W.  C.  Wat- 
son, and  that  they  appeared  to  be  the  same.  Now,  the  only 
object  of  admitting  the  letter  in  evidence  on  the  testimony 
of  Biggs  was  for  the  purpose  of  the  physical  appearance  of 
the  letter  and  the  handwriting  for  comparison.  The  court 
did  not  err  in  admitting  it  for  the  purposes  named.    Th« 
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facts  preceding  it,  to  wit,  that  the  defendant  had  gone  with 
the  party  W.  C.  Watson  to  the  place  of  business  of  Biggs 
and  introduced  him  to  Biggs,  and  that  an  order  was  then 
signed  by  said  party,  W.  C.  Watson,  for  an  encyclopedia,  on 
which  defendant  receiyed  a  commission  from  Biggs ;  that  the 
said  Watson  never  took  or  paid  for  the  encyclopedia,  tend 
at  least  in  some  degree  to  show  guilty  knowledge  on  the  part 
of  defendant.  The  witness  Biggs  having  seen  the  purported 
Watson  sign  his  name  to  the  order  for  the  en<7clopedia,  and 
having  received  in  due  course  of  mail  a  letter  countermanding 
the  order  so  signed  '' W.  G.  Watson/'  stated  that  he  had  com- 
pared the  signature  to  the  letter  with  the  signature  to  the 
order,  and  that  they  appeared  very  much  alike.  The  code 
provides  (Code  Civ.  Proc.,  sec.  1943) :  *'The  handwriting  of 
a  person  may  be  proved  by  anyone  who  believes  it  to  be  his 
and  who  has  seen  him  write  or  has  seen  writings  purporting 
to  be  his  on  which  he  has  acted  or  been  charged,  and  who  has 
thus  acquired  a  knowledge  of  his  handwriting. ' '  The  witness 
Biggs  had  seen  the  man  who  claimed  to  be  W.  G.  Watson 
write,  and  had  acted  upon  the  writing  so  made  by  the  man 
purporting  to  be  said  W.  C.  Watson,  and  the  effect  of  his 
testimony  is  that  he  believed  the  letter  to  be  in  the  same  hand- 
writing. While  the  evidence  was  not  as  convincing  as  in 
many  cases,  we  cannot  say,  as  matter  of  law,  that  it  was  not 
su£Scient  to  prove  to  the  satisfaction  of  the  trial  judge  that 
the  letter  was  written  by  the  same  man  who  wrote  the  order 
for  the  encyclopedia. 

It  is  claimed  that  the  court  erred  in  refusing  the  defend- 
ant's requested  instruction  as  follows:  ''The  nonexistence  of 
the  individual  H.  G.  Watson  mentioned  in  the  information, 
like  all  the  other  essential  elements  which  go  to  make  the  of- 
fense for  which  this  defendant  is  being  tried,  is  one  of  the 
material  issues  involved  in  the  case.  The  nonexistence  of  the 
said  H.  C.  Watson  must  be  proved  by  the  prosecution  beyond 
and  to  the  exclusion  of  all  reasonable  doubt,  and  to  a  moral 
certainty,  and  if  there  be  any  reasonable  doubt  in  your  minds 
as  to  whether  or  not  there  was  in  existence  anywhere  in  the 
world  such  an  individual  as  H.  G.  Watson  on  the  twentieth 
day  of  May,  1909,  you  must  resolve  that  doubt  in  favor  of  the 
defendant,  and  find  a  verdict  of  not  guilty/' 
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The  instruction  was  properly  refused.  The  prosecution 
certainly  was  not  required  to  prove,  nor  were  the  jury  re- 
quired to  believe,  beyond  a  reasonable  doubt,  that  there  was 
no  such  person  in  the  world  as  H.  G.  Watson  at  the  time  the 
writing  ^vas  signed. 

It  was  only  necessary  to  show  to  a  common  certainty  that 
there  wai  no  such  person  in  existence  in  the  vicinity  of,  and 
connected  with,  the  particular  acts  charged  in  the  place  and 
county  where  jurisdiction  accrued.  {People  v.  Eppinger,  105 
Cal.  36,  [38  Pac.  538] ;  People  v.  TerrUl,  133  Cal.  120,  [65  Pac. 
303].)  If  the  proposition  contended  for  in  the  instruction 
be  the  law,  it  would  be  impossible  in  any  case  to  prove  beyond 
a  reasonable  doubt  that  there  was  no  such  particular  person 
in  the  world. 

The  instruction  of  the  court  as  to  evidence  covering  another 
transaction  between  defendant  and  H.  C.  Watson  and  the 
witness  Biggs  was  evidently  an  inadvertence  as  to  the  use  of 
the  initials  "H.  C."  instead  of  ''W.  C."  This  is  plain  from 
what  follows,  wherein  the  jury  are  told  that  that  was  offered 
as  ''tending  to  show  a  connection  between  the  defendant  and 
said  H.  C.  Watson,  whom  the  people  claim  to  be  the  maker  of 
the  draft  in  question."  The  jury  evidently  understood  that 
the  court  referred  to  the  transaction  where  the  order  for  the 
encyclopedia  was  signed  by  the  man  purporting  to  be  **W. 
C.  Watson."  We  do  not  think  the  court  intended  to  lead 
the  jury  to  believe,  nor  could  the  jury  have  believed  from 
the  language  used  by  the  court,  that  the  court  was  charging 
them,  as  a  matter  of  fact,  that  the  writer  of  the  draft  was  the 
same  W.  G.  Watson  referred  to  by  Biggs  as  giving  the  order 
for  the  encyclopedia. 

We  have  examined  the  instructions  as  a  whole,  and  we  think 
that  they  fairly  and  fully  instructed  the  jury  as  to  the  ques- 
tions of  law  bearing  upon  the  issues  before  them.  It  is  not 
for  imaginary  errors,  or  errors  in  regard  to  getting  one  initial 
wrong  in  an  instruction,  or  in  some  other  part  of  the  record, 
that  the  court  will  reverse  a  case  that  appears  to  have  been 
fairly  tried;  and  in  regard  to  other  errors  which  are  claimed 
to  have  occurred  in  rulings  on  testimony,  we  have  examined 
them,  and  we  do  not  find  auy  of  sufficient  importance  to  justify 
a  reversal  of  the  case. 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 
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[Crim.  No.  252.    First  Appellato  Distriet— Jniw  28,  1910.] 

THE  PEOPLE,  Eespondent,  y.  ERNEST  BOERO,  Appel- 
lant. 

Cbiminal  Law— Bapi — Skzual  Intkrooubsx  with  YouNe  Gnxr— Sup- 
post  or  Vbrdiot. — Held,  that,  in  thia  prosecution  for  rape  committed 
by  the  defendant  in  having  sexual  intercourse  with  a  young  girl 
under  the  age  of  sixteen  years,  it  was  for  the  jury  to  determine  as 
to  the  truth  of  the  testimony  for  the  prosecution,  in  the  first  in- 
stance, and  where  the  judge  of  the  trial  eourt,  who  also  heard  and 
saw  the  witnesses,  has  approTod  of  the  verdict  for  conviction,  this 
court  cannot  say,  as  matter  of  law,  that  the  verdict  is  not  supported 
by  the  evidence. 

lb. — EviDENGB— Pbevioub  Aot8  OF  Intsbooubsk.— Upon  the  trial  of 
such  prosecution,  the  court  properly  admitted  evidence  of  other  acts 
of  sexual  intercourse  between  the  defendant  and  the  prosecutrix, 
occurring  before  the  act  relied  upon  for  a  conviction. 

In. — Gkneral  Bulb  as  to  Other  Acts. — In  prosecutions  for  adultery, 
incest  and  rape  (especially  when  committed  by  consent  upon  per- 
sons under  the  age  of  consent),  other  acts  of  sexual  intercourse  be- 
tween the  same  persons  may  be  proven  as  showing  an  adulterous 
disposition,  and  thus  corroborating  the  evidence  of  the  substantive 
charge. 

In. — Ck)NFLiGT  IN  AuTHOBiTixs  AS  TO  TiMB  Of  Othxb  Acts. — There  18 
some  conflict  in  the  authorities  as  to  the  right  to  give  evidence  of 
acts  of  sexual  intercourse  occurring  after  the  act  upon  which  the 
indictment  is  based,  but  acts  occurring  prior  thereto  are  well  within 
the  rule  allowing  such  evidence. 

In. — Casb  Qualifibd. — The  case  of  People  v.  Ah  Lean,  7  Cal.  App.  028, 
is  qualified  on  the  subject  of  the  admissibility  of  prior  acts  of  sexual 
intercourse. 

Id. — ^DErEGTivB  Becobd  as  to  TiicB  OF  Imprisonment — Amendment 
UPON  Notice  and  Hearing. — The  objection  that  the  judgment  in 
the  record  is  defective  in  not  showing  the  time  of  imprisonment  has 
been  removed  upon  suggestion  of  diminution  of  the  record  which 
shows  that  after  notice  and  hearing  the  word  "years"  has  been  in- 
serted after  the  figure  "20"  by  amendment  of  the  judgment. 

Id. — Failure  of  Jxn>GMENT-R0LL  to  Show  Presence  of  Defendant — 
Error  not  Presumed. — The  mere  failure  of  the  judgment-roll  to 
show  that  defendant  was  present  during  the  trial  on  a  specified 
afternoon  is  immaterial  where  it  does  not  show  that  he  was  not 
present.  All  intendments  are  in  favor  of  the  judgment;  and  error 
will  not  be  presumed^  but  mnst  be  aiBnnatively  shown  by  the  ap- 
pellant. 
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Id. — ^DiFKNSB  OF  AuBi — OoNrucT  or  Etidxnos— Yibdiot  Oonclusivx. — 
Where  th«  evidenee  u  to  the  alibi  lelied  upon  by  the  defendant 
limplj  raised  a  conflict  with  the  testimonj  for  the  prosecution,  the 
verdict  of  the  jury  against  the  defendant  if  eoneluslTe  upon  this 
court. 

Id. — Authentication  of  Reporter's  Transcript  of  Eyidknoe. — The 
reporter's  transcript  of  the  evidence  should  be  sworn  to  hj  him,  as 
required  bj  section  1247  of  the  Penal  Code;  and  before  it  is  trans- 
mitted to  this  court  it  must  be  authenticated  by  the  trial  judge,  as 
required  by  section  1247 A  of  the  Penal  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying;  a  new  triaL  Will- 
iam S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  C.  Dutton,  for  Appellant 

U.  S.  Webb,  Attorney  General,  for  Bespondent 

HALL,  J. — Defendant  was  convicted  of  the  crime  of  rape 
for  having  had  sexual  intercourse  with  a  girl  under  sixteen 
years  of  age,  and  appealed  from  the  judgment  and  order 
denying  his  motion  for  a  new  triaL 

It  is  first  urged  that  the  evidence  was  insufficient  to  justify 
the  verdict.  It  is  not  claimed  that  the  girl  did  not  give  evi- 
dence that  fully  supported  the  charge,  but  it  is  claimed  ap- 
parently that  the  evidence  was  in  itself  unreasonable,  because 
it  appears  that  the  act  was  committed  in  the  presence  and 
with  the  approval  of  the  wife  of  the  defendant. 

But  in  addition  to  the  evidence  of  the  girl,  the  testimony 
of  the  landlady  of  the  house  was  to  the  effect  that  she  found 
the  girl  in  the  room  of  defendant  and  his  wife,  on  the  occasion 
in  question,  after  defendant  and  his  wife  had  gone  to  bed. 
Medical  testimony  was  also  given  tending  to  show  that  the 
girl  had  had  sexual  relations  with  someone  near  to  the  time 
of  the  alleged  offense.  It  was  for  the  jury  to  determine  as 
to  the  truth  of  the  testimony  in  the  first  instance.  The  judge 
of  the  trial  court,  who  also  heard  and  saw  the  witnesses,  has 
approved  the  verdict  We  cannot  say  that,  as  a  matter  of 
law,  the  verdict  is  not  supported  by  the  evidence.  {People 
V.  Moore,  155  Cal.  237,  [100  Pac.  688].) 


688  Peopljb  v.  Boebo.  [13  Cal.  App. 

The  court  did  not  err  in  permitting  evidence  of  other  acta 
of  intercourse  between  defendant  and  the  prosecutrix,  occur- 
ring before  the  act  relied  upon  for  a  conviction.  In  prosecu- 
tions for  adultery,  incest  and  rape  (especially  when  committed 
by  consent  upon  persons  under  the  age  of  consent)  other  acts 
of  sexual  intercourse  between  the  same  persons  may  be 
proven  as  showing  an  adulterous  disposition^  and  thus  cor- 
roborating the  evidence  of  the  substantive  charge.  {People 
V.  Straiton,  141  Cal.  604,  [75  Pac.  166] ;  People  v.  KoUer,  142 
Cal.  621,  [76  Pac.  500] ;  People  v.  Casiro,  133  Cal.  12,  [65 
Pac.  13] ;  Leforge  v.  State,  129  Ind.  551,  [29  N.  E.  34] ;  State 
V.  Markins,  95  Ind.  464,  [48  Am.  Eep.  733] ;  State  v.  Bridg- 
man,  49  Vt.  202,  [24  Am.  Rep.  124] ;  Thayer  v.  Thayer,  101 
Mass.  Ill,  [100  Am.  Dec.  110] ;  People  v.  Cease,  80  Mich.  576, 
[45  N.  W.  585] ;  Proper  v.  State,  85  Wis.  615,  [55  N.  W.  1035] ; 
People  V.  O'Sxdlivan,  104  N.  T.  481,  [58  Am.  Rep.  530,  10  N. 
E.  880] ;  State  v.  Parish,  104  N.  C.  679,  [10  S.  B.  457] ;  Ramey 
V.  State,  127  Ind.  243,  [26  N.  E.  818]  j  People  v.  HUberg,  22 
Utah,  27,  [61  Pac.  215].) 

There  is  some  conflict  in  fhe  authorities  as  to  the  right  to 
give  evidence  of  acts  of  sexual  intercourse  occurring  after  the 
act  upon  which  the  indictment  is  based;  but  in  this  case  the 
evidence  objected  to  related  to  acts  occurring  before  the  act 
selected  as  the  offense,  and  was  well  within  the  rule  allowing 
evidence  of  this  character. 

The  language  upon  this  subject,  found  in  People  v.  Ah 
Lean,  7  Cal.  App.  628,  [95  Pac.  380],  was  evidently  inadver- 
tently used,  as  no  authorities  were  cited  upon  the  question  to 
this  court. 

The  objection  that  the  judgment  in  the  record  does  not 
show  whether  the  imprisonment  is  for  twenty  years,  months 
or  days  has  been  removed  upon  suggestion  of  a  diminution  of 
the  record.  The  original  entry  by  tiie  clerk  omitted  the  word 
*' years"  after  the  figure  '*20."  After  due  notice  and  hear- 
ing the  entry  was  corrected  to  read  "20  years."  (People  v. 
O'Brien,  4  Cal.  App.  723,  [89  Pac.  438].) 

It  is  also  contended  that  the  judgment-roll  does  not  show 
that  defendant  was  present  during  the  trial  on  the  afternoon 
of  February  17,  1910.  It  does  not  show  that  he  was  not  pres- 
ent, and  all  intendments  are  in  support  of  the  judgment.  In 
other  words,  the  appellant  must  show  error  ^  it  will  not  be  pre- 
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STimed.  {People  v.  Douglas,  100  Cal.  4,  [34  Pac.  490] ;  People 
V.  Russell,  156  Cal.  450,  [105  Pac  416] ;  People  v.  Holmes, 
118  Cal.  444,  [50  Pac.  675].) 

The  evidence  as  to  the  alibi  relied  on  by  defendant  aimply 
raises  a  conflict  with  the  evidence  for  the  prosecution.  In 
such  a  case  the  verdict  of  the  jury  is  conclusive  on  this  court. 

This  disposes  of  all  the  points  presented  by  appellant,  and 
we  have  considered  them  as  though  the  entire  record  was 
properly  before  us.  The  reporter's  transcript,  however,  is 
not  indorsed  or  authenticated  by  the  trial  judge  as  required 
by  section  1247A  of  the  Penal  Code.  Not  only  should  the  re- 
porter's transcript  be  sworn  to  by  him,  as  required  by  section 
1247,  Penal  Code,  but  before  it  is  transmitted  to  this  court  it 
should  be  authenticated  by  the  trial  judge  in  accordance  with 
section  1247 A,  Penal  Code. 

The  judgment  and  order  are  affirmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[(Hv.  No.  703.    Third  Appellate  Difltrict. — June  29,  1910.] 

NORTHWESTERN  REDWOOD  COMPANY,  a  Corporation. 
Appellant,  v.  J.  D.  DICKEN,  Respondent. 

Apfsal  moK  Nxw  Tual  Obdsb — ^"Statbicxnt  of  Ga.si^ — ^"Bill  or  Ex- 
GEPTiONs" — Specitications — ^Beyxsw. — ^Where  the  notice  of  motion 
for  a  new  trial  specified  that  it  would  be  made  upon  a  "statement  of 
the  ease,"  and  the  trial  judge  designated  it  in  his  settlement  as  a 
'^ill  of  exceptions,"  it  may  be  treated  either  as  a  statement  or  a  bill 
of  ezoeptions,  and  it  Is  sufficient  that,  in  either  ease,  the  specifica- 
tions of  the  errors  occurring  at  the  trial  and  excepted  to,  for  which  a 
reversal  of  the  order  denying  the  new  trial  is  asked,  are  sufficiently 
pointed  out  to  have  enabled  the  trial  court  properly  to  consider  them, 
and  to  enable  this  court  to  review  them  without  difficulty  or  in- 
convenience. 

Action  pob  Goods  Sold — Crxdits  or  Lumber — Sale  of  Lumber  Busi- 
ness —  Option  —  Executory  Contract  —  Parol  Evidence  —  Inad- 
missible Hearsay. — In  an  action  for  a  balance  of  goods  sold  for 
supplies  to  defendant  as  a  lumber  manufacturer,  whose  lumber  was 
delivered  to  plaintiff  and  credited  on  the  account,  in  which  it  appears 
that  subsequently  defendant,  in  consideration  of  ten  dollars  paid  by 
18  Cal.  App.— 44 
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one  Roach,  and  farther  paTments  to  be  made  by  him,  signed  a  uni- 
lateral contract  to  sell  to  him  all  of  his  timber  and  mill  business, 
whether  such  contract  was  an  option  as  testified  by  Roach,  or  an 
executory  eontract  of  sale  as  claimed  by  defendant,  and  conceding 
that  the  contract  was  so  ambiguous  as  to  justify  parol  evidence  to 
explain  it,  yet  it  was  prejudicially  erroneous  to  admit  hearsay 
declarations  of  Roach  made  after  the  execution  of  the  contract,  and 
not  made  in  the  presence  of  either  party,  that  ho  had  bought  the 
timber  and  mill  property  and  was  the  owner  thereof. 

Id. — Supposition  op  Exbcutoet  Contract — Operation  of  Mill. — If 
the  transaction  amounted  to  an  executory  contract  of  sale  of  the  mill 
and  timber  on  defendant's  land,  with  the  right  to  operate  the  mill 
pending  final  sale,  Roach  alone  would  be  responsible  for  all  sup- 
plies received  while  he  operated  the  mill,  and  would  be  entitled  to 
all  credits  for  lumber  delivered  by  him  to  plaintiff  during  such 
operation. 

Id. — Supposition  or  Option — Agsnct  iok  Owner. — ^If  the  transaction 
was  an  option  on  the  part  of  defendant  to  sell  to  Roach,  and  the  lat- 
ter assumed  control  and  management  of  the  property  for  defendant, 
then,  in  the  absence  of  any  other  agreement  to  the  contrary,  defend- 
ant continued  to  be  responsible  for  all  supplies  furnished  to  the  mill, 
necessary  for  its  operation,  and  was  entitled  to  credits  of  all  tim- 
ber delivered  to  plaintiff  by  Roach  during  the  period  in  which  he 
operated  the  mill  as  agent  for  defendant. 

Id. — ^Declarations  bt  One  not  a  Party  Admissible  Onlt  vob  Im- 
peachment.— ^Declarations  made  by  Roach,  who  was  not  a  party  to 
the  action,  and  not  made  in  the  presence  of  either  party,  after 
the  consummation  of  the  transaction,  that  he  had  bought  the  mill 
and  lumber  business,  constituted  the  plainest  kind  of  hearsay  testi- 
mony, and  could  prove  admissiblo  under  no  conceivable  theory, 
except,  after  proper  foundation  laid,  for  the  purpose  of  impeaeh- 
ing  Roach  as  a  witness.  Proof  of  such  declarations  could  not  con- 
stitute affirmative  or  independent  evidence  contradictory  to  the 
testimony  of  Roach. 

Id. — ^Declarations  not  Part  of  Res  Gestae. — The  declarations  were 
not  admissible  as  part  of  the  res  gestae,  after  the  execution  of  the 
contract,  whether  it  be  regarded  as  an  option  upon  consideration 
conferring  a  right,  or  an  executory  contract  of  purchase  and  sale. 
The  fact  that  a  final  transfer  of  the  property  had  not  taken  place 
when  the  declarations  were  made  would  not  extend  the  agreement 
to  sell  and  buy,  so  as  to  make  the  declarations  admissible  as  part 
of  the  res  gestae. 

lb. — General  Rule  as  to  Res  Gestae. — ^Where  the  intention  of  the 
parties  to  a  written  contract  is  rendered  obscure  by  the  ambiguity 
of  the  language  in  which  its  terms  are  expreseed,  evidence  of  the 
declarations  of  the  parties  to  the  contract,  or  either  of  them^  made 
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eontemporaneonslj  with  tb«  negotiatioii  and  execntiomi  of  the  agree- 
ment, if  explanatory  of  the  purpose  and  intent  of  the  same,  would 
be  admissible  as  part  of  the  transaction,  or  res  gestae, 

lb. — ^Nabeativx  of  Past  Event  not  Bindino — Hbabsat. — ^Declarations 
made  bj  one  of  the  parties  to  the  contract,  not  made  in  the  pres- 
ence of  either  of  the  parties  to  the  action,  but  made  after  the 
transaction  evidenced  by  the  contract  had  been  fully  completed,  are 
a  mere  narrative  of  a  past  event,  and  would  constitute  mere  hear- 
say testimony,  which  would  be  inadmissible  in  an  action  between 
other  parties;  and  by  no  known  rule  of  law  axe  declarations  thus 
made  binding  upon  a  stranger  to  the  transaction. 

in. — ^Nabbative  Dxclabatioks  not  Admissiblb  Under  Code  Pro- 
visions.— Such  narrative  declarations  of  one  not  a  party  to  the 
action  are  not  admissible,  as  "prima  facie  evidence,"  within  section 
1851  of  the  Code  of  Civil  Procedure,  or  as  ''part  of  an  act,  declara- 
tion, conversation  or  writing  which  had  been  given  in  evidence," 
within  section  1854  thereof,  nor  as  a  declaration  "against  interest,** 
within  the  purview  of  any  section  of  that  code. 

Id. — Instrument  Prima  Facie  a  Mere  Option— Prejudicial  Cbab^ 
ACTER  of  Declarations  Beyond  Doubt. — The  instrument  which  is 
the  main  subject  of  this  controversy,  is  held  to  appear  from  its 
language  to  be  nothing  more  than  a  mere  option,  involving  only 
the  bestowal  of  the  right  to  accept  or  reject  within  a  certain  time 
the  offer  therein  contained  to  buy  the  property  mentioned  at  the 
price  named,  and  that  it  could  not  appear  otherwise  without  parol 
evidence.  The  court  recognized  this  necessity  to  overcome  the  legal 
effect  of  the  transaction  as  shown  by  the  writing;  and  was,  be- 
yond doubt,  prejudicially  influenced  to  a  great  extent  by  the  im- 
properly admitted  declarations  made  by  the  holder  of  the  option, 
not  a  party  to  the  action,  after  the  transaction  was  consummated, 
in  construing  its  language  as  an  executory  contract  of  sale,  instead 
of  an  option. 

lb. — Improperly  Admitted  Evidence  Prejudicial. — Even  if  some  of 
the  language  in  the  instrument  would  lend  color  to  the  construction 
given  by  the  trial  eourt,  the  improperly  admitted  evidence  of  such 
declarations  must  nevertheless  be  held  prejudiciaL  If  improper 
evidence  has  been  admitted,  it  is  suficient  to  require  a  reversal  that 
it  may  have  turned  the  scale  and  lost  the  case  to  appellants.  This 
must  of  necessity  be  the  rule  wherever  evidence  has  been  admitted 
which  tends  in  any  degree  to  affect  the  final  conclusion  of  the  court, 

APPEAL  from  an  order  of  the  Superior  Court  of  Mendo- 
eino  County  denying  ft  new  trial.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  E.  Pemberton,  and  Thomas  &  Thomas,  for  Appellant 
Bobert  Duncan,  for  Respondent 

HART,  J. — This  is  an  action  by  the  plaintiff  to  recover 
from  defendant  the  sum  of  $664.79,  alleged  to  be  a  balance 
due  on  an  account. 

The  case  was  tried  by  the  court,  without  a  jury,  and  the 
defendant  given  judgment. 

A  new  trial  was  denied  to  the  plaintiff,  and  this  appeal  is 
from  the  order  disallowing  the  motion  therefor. 

Respondent  makes  a  preliminary  objection  to  the  considera- 
tion of  the  record  here,  claiming  that  the  record  of  the  pro- 
ceedings contained  in  the  transcript  is  neither  a  statement  of 
the  case  nor  a  bill  of  exceptions.  The  notice  of  motion  for  a 
new  trial  states  that  said  motion  ''will  be  made  upon  affidavits 
and  upon  a  statement  of  the  case,''  and  counsel  for  respond- 
ent declares  that,  inasmuch  as  the  document  intended  as  a 
statement  or  a  biU  of  exceptions  is  thereafter  at  all  times  re- 
ferred to  by  counsel  for  the  appellant  and  the  judge  in  his 
certificate  as  a  "bill  of  exceptions,"  we  must  accept  such  char- 
acterization of  the  document  as  conclusive  of  its  character,  and 
treat  it  as  a  biU  of  exceptions  and  not  a  statement.  But  it  is 
further  insisted  that,  even  if  it  may  be  said  to  be  a  statement, 
it  must  be  disregarded,  since  it  does  not  contain,  as  required 
by  section  659  of  the  Code  of  Civil  Procedure,  specifications  of 
the  particular  errors  occurring  at  the  trial  and  excepted  to  by 
the  appellant  referred  to  in  the  notice  of  motion. 

While  the  record  of  the  proceedings  in  the  court  below  as 
■et  forth  in  the  transcript  was  settled  by  the  judge  as  a  ''bill 
of  exceptions,"  we  think  that  it  may  be  treated  as  either  a 
statement  or  a  bill  of  exceptions,  and  that  in  either  case  the 
principal,  if  not,  in  fact,  the  only,  errors  of  law  occurring  at 
the  trial  and  excepted  to  for  which  a  reversal  of  the  order  is 
asked,  are  sufficiently  pointed  out  in  the  "specification  of 
errors"  to  have  enabled  the  trial  court  to  properly  consider 
them,  and  to  enable  this  court  to  review  them  without  dif- 
ficulty or  inconvenience.  These  errors  are  thus  specified  in 
the  statement  or  bill:  "1.  The  court  erred  in  each  and  every 
time  in  which  evidence  was  admitted  over  plaintiff's  objec- 
tions of  statements  made  by  L.  J.  Roach  not  in  the  presence  or 
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henring  of  plaintiff  or  any  of  its  officials  or  agents,  to  the  ad- 
mission of  which  evidence  plaintiff  duly  excepted." 

Then  follows  a  general  or  an  omnibus  specification  assign- 
ing as  error  all  the  other  rulings  of  the  court  against  the  ob- 
jections of  appellant.  The  first  specification,  however,  was, 
as  stated,  sufficiently  direct  and  definite  to  indicate  the  errors 
upon  which  appellant  relied  for  a  new  trial,  and  demands  a 
reversal  of  the  order  denying  it,  and  we  shall  therefore  pro- 
ceed to  review  the  record  as  to  the  errors  thus  pointed  out 

The  plaintiff  is  a  corporation,  organized  in  pursuance  of 
the  laws  of  this  state,  and  engaged,  among  other  things,  in 
the  general  merchandising  business,  at  Willits,  in  Mendocino 
county.  The  defendant  had,  for  a  number  of  years  prior  to 
July  6, 1907,  prosecuted  the  business  of  cutting  and  manufac- 
turing lumber  on  a  body  of  timber  land,  consisting  of  eighteen 
hundred  acres,  situated  on  Cave  creek,  in  said  county.  Dur- 
ing all  said  time  the  plaintiff  furnished  defendant  with  sup- 
plies necessary  for  his  domestic  use,  and  for  the  purposes  of 
his  lumber-mills,  and  the  latter,  it  seems,  was  accustomed  to 
shipping  and  delivering  to  plaintiff,  from  time  to  time,  or 
as  it  was  manufactured,  the  lumber  from  his  mill.  The  plain- 
tiff would,  upon  the  receipt  of  the  lumber,  credit  the  defend- 
ant upon  its  books  for  the  lumber  so  delivered  and  received 
at  the  current  market  prices. 

On  the  sixth  day  of  July,  1907,  the  defendant,  having  pre- 
viously entered  into  negotiations  with  one  L.  J.  Roach,  for  the 
sale  of  his  lumber-mill  and  the  timber  growing  on  the  land 
mentioned,  executed  the  following  agreement  with  said  Roach, 
said  agreement  being,  upon  its  face,  as  will  be  observed,  uni- 
lateral: 

*'Willits,  Cal.,  July  6, 1907. 

*'For  and  in  consideration  of  the  sum  of  Ten  Dollars,  re- 
ceipt whereof  is  hereby  acknowledged,  I  hereby  agree  to  sell 
to  L.  J.  Roach  all  my  timber  on  1800  acres,  more  or  less, 
situated  on  Cave  Creek  in  Mendocino  County,  for  Seventy- 
five  cents  per  M  ft.  as  determined  by  a  disinterested  compe- 
tent timber  cruiser,  or  Two  Thousand  Dollars  cash,  at  option 
of  Roach,  and  to  allow  said  Roach  Fifteen  years  from  date  of 
final  consummation  of  sale  to  remove  said  timber,  said  Roach 
to  be  allowed  mill  sites  and  all  necessary  rights  of  way  on  any 
portion  said  lands  for  twenty  years  from  date  of  sale,  same 
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to  be  incorporated  in  formal  instrument  of  transfer  to  be 
drawn  by  parties  hereto.  I  also  agree  to  sell  to  L.  J.  Boaeb 
all  my  mill  property  and  appurtenances  of  every  description, 
including  saw  mill,  machinery,  logging  tools,  skid-ways,  four 
horses,  ten  oxen,  harnesses,  yokes,  four  wagons,  two  trucks, 
rigging,  cooking  utensils,  etc.,  all  for  $4,400  to  be  incorporated 
in  inventory  to  be  taken  by  parties  hereto.  I  agree  to  furnish 
complete  abstract  of  title  to  said  land  and  to  allow  30  days 
from  date  of  delivery  to  said  Boaeh  to  examine  same,  and  to 
allow  ten  days  from  acceptance  by  said  Boach  to  complete  sale 
after  all  necessary  legal  requirements  shall  have  been  com- 
plied with. 

'  *  Said  Boach  to  take  immediate  possession  of  said  premises 
and  conduct  operations  for  me  until  final  sale  or  rejection  of 
title. 

"J.  D.  DICKBN.'' 

The  sum  of  ten  dollars  was  paid  to  Dicken  by  Boach  upon 
the  execution  of  said  instrument. 

On  the  seventh  day  of  July,  1907,  in  pursuance  of  the  fore- 
going agreement,  said  Boach  took  possession  and  control  of 
the  mill  and  lumber  manufacturing  business  referred  to 
therein.  The  plaintiff  continued  to  furnish  supplies  to  the 
mill,  but  charged  the  same  on  its  books  to  the  defendant,  and 
Boach  delivered  to  the  plaintiff,  as  defendant  had  always 
done,  the  lumber  manufactured  at  the  mill.  The  lumber  so 
delivered  was  credited  by  plaintiff  on  the  account  of  defend- 
ant. 

Boach  operated  the  business  for  a  little  over  a  month,  when 
he  abandoned  it. 

It  may  here  be  stated  that  ''it  was  stipulated  and  agreed 
by  the  parties  in  open  court  that  the  account  sued  on  and 
an  itemized  bill  for  which  was  then  on  file  among  the  papers 
in  the  case  was  correct,  so  far  as  the  particular  items  thereof 
were  concerned;  that  the  goods  to  the  amount  of  $800  had 
been  sold  and  delivered  to  someone  at  the  'Dicken  Mill'  men- 
tioned in  the  evidence ;  but  it  was  not  admitted  that  defendant 
was  liable  therefor." 

It  was  further  admitted  that  "the  controversy  was  in  part 
whether  said  goods  were  sold  to  defendant  through  one  L.  J. 
Roach,  as  his  agent,  or  to  said  L.  J.  Boach  on  his  own  ac- 
count" 
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The  claim  of  the  defendant  against  the  complaint  is  that 
he  agreed  to  sell,  and  Roach  agreed  to  buy,  the  mill  and  the 
timber  on  his  land  on  the  sixth  day  of  Jidy,  1907,  and  that 
the  instrument  above  quoted  was  intended  as  evidence  of  a 
contract  of  sale.  The  plaintiff  and  Boach  insist  that  the 
quoted  instrument  was  intended  as  evidencing  an  option  only, 
and  that  Roach  took  possession  of  the  property,  not  as  a  pur- 
chaser, but  to  manage  the  same  for  Dicken  until  he  (Roach) 
should  determine  whether  he  would  buy  the  property  or  not. 

It  appears  that  the  written  instrument  or  agreement  on 
the  part  of  Dicken  quoted  above  had  been  altered  in  a  ma- 
terial respect  either  before  or  after  the  time  at  which  it  was 
signed  by  Dicken.  The  document  was  prepared  by  one  E.  A. 
Selfridge,  Jr.,  president  of  plaintiff  corporation.  As  so  pre- 
pared originally  the  last  sentence  of  the  writing  read  as 
follows:  "Said  Roach  to  take  immediate  possession  of  said 
premises  and  conduct  operations  from  date  until  final  sale  or 
rejection  of  title."  Selfridge  and  Roach  testified  that,  when 
Dicken  was  about  to  sign  the  instrument.  Roach  objected  to 
the  words  ''from  date"  contained  in  said  last  sentence,  say- 
ing to  Selfridge,  in  the  presence  of  Dicken,  that  ''he  would 
uot  go  out  there  with  the  possibility  of  the  option  being  re- 
jected, the  sale  not  going  through."  Selfridge  then  said, 
**Very  well;  we  will  change  'from  date'  and  say  'for  me.*  " 
The  alteration  thus  suggested  was  then  made,  and,  according 
to  the  testimony  of  Selfridge  and  Roach,  with  the  consent  of 
both  Dicken  and  Roach,  and  as  so  altered  the  agreement  or 
writing  was  signed  by  Dicken. 

Dicken  flatly  contradicted  Selfridge  and  Roach  on  this 
point,  and  emphatically  declared  that  the  alteration  was  made 
after  he  had  signed  the  instrument  and  without  his  knowledge 
and  consent. 

The  court  found  with  and  in  favor  of  Dicken  as  to  the 
alteration,  and  held  the  transaction  resulting  in  the  writing  to 
have  constituted  a  contract  for  the  sale  of  the  property  to 
Roach. 

It  appears  from  testimony  offered  and  received  on  behalf 
of  plaintiff  that  at  the  time  of  the  alleged  sale  of  the  property 
to  Roach,  Dicken  was  indebted  to  plaintiff  for  supplies  in  a 
large  sum  of  money,  and  that  Roach,  while  running  the  mill, 
delivered  lumber  to  plaintiff  of  much  greater  value  than  the 
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supplies  and  cash  furnished  Roach  by  plaintiff  during  the 
period  of  time  he  was  operating  the  business.  As  stated,  the 
lumber  delivered  to  plaintiff  by  Roach  was  credited  to  the 
account  of  Dicken,  so  that  the  excess  in  the  value  of  the  lum- 
ber delivered  by  Roach  over  the  supplies  and  cash  received 
by  him  from  plaintiff  obviously  contributed  materially  toward 
the  reduction  of  the  latter 's  account  against  Dicken.  As  seen, 
according  to  the  complaint,  the  sum  to  which  plaintiff's  daim 
against  Dicken  was  thus  and  otherwise  reduced  amounted  to 
$664.79,  to  recover  which  this  action  was  instituted. 

From  what  has  thus  far  been  seen  of  this  controversy,  as 
it  is  presented  by  the  pleadings  and  the  evidence,  the  vital 
point  hinges  upon  the  legal  nature  and  effect  of  the  transac- 
tion between  Dicken  and  Roach  as  evidenced  by  the  writing 
executed  by  Dicken  on  July  6,  1907,  and  quoted  in  this  opin- 
ion. 

If  the  transaction  amounted  to  the  making  of  an  executory 
contract  of  sale  of  the  mill  and  the  timber  on  defendant's 
land,  then,  manifestly,  Roach  was  alone  responsible  for  all 
obligations  incurred  while  he  operated  the  mill,  and  was  en- 
titled to  all  credits  for  lumber  delivered  by  him  to  plaintiff 
during  the  same  period  or  term.  If,  on  the  other  hand,  the 
transaction  involved  only  an  option  on  the  part  of  Dicken  to 
sell  to  Roach,  and  the  latter  assumed  control  and  management 
of  the  property  for  Dicken,  then,  it  is  equally  manifest  that, 
in  the  absence  of  any  other  agreement  to  the  contrary,  Dicken 
continued  to  be  responsible  for  all  supplies  furnished  the  mill 
necessary  in  the  operation  thereof,  and  was  entitled  to  all 
credits  for  all  lumber  delivered  to  plaintiff  by  Roach  during 
the  period  the  latter  operated  the  mill.  In  this  latter  case,  in 
other  words,  Roach  was  only  an  agent  of  Dicken. 

A  correct  construction  of  the  transaction  between  Dicken 
and  Roach  is,  therefore,  of  vital  importance. 

To  aid  it  in  the  construction  of  said  transaction,  the  trial 
court,  over  the  objections  of  plaintiff,  admitted  evidence  of 
the  declarations  of  Roach,  made  to  tiie  witnesses  testlfjdng 
thereto,  after  Dicken  had  executed  the  writing  and  Roach  had 
taken  charge  of  the  property,  and  not  in  the  presence  of  either 
plaintiff  or  defendant,  to  the  effect  that  he  (Roach)  had 
bought  from  Dicken,  and  was  the  owner  of,  the  lumber-mill 
and  the  business  connected  therewith* 
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The  rulings  of  the  court  admitting  this  testimony  consti- 
tute the  principal  subject  of  discussion  in  the  briefs  as  well 
as  the  main  reason  for  which  appellant  urges  that  the  order 
should  be  reversed. 

The  rulings  referred  to  were,  in  our  opinion,  not  only  er- 
roneous, but,  in  view  of  the  purpose  of  the  evidence  admitted 
thereunder,  were  highly  prejudicial  to  the  plaintiff. 

Roach  is  not  a  party  to  this  action,  and  his  declarations 
after  the  consummation  of  the  transaction,  not  in  the  pres- 
ence of  the  plaintiff,  that  he  had  bought  the  mill  and  lumber 
business  from  Dicken,  constituted  the  plainest  sort  of  hearsay 
testimony,  and  could  have  been  admissible  under  no  conceiv- 
able theory  except,  after  proper  foundation  had  been  laid 
therefor,  for  the  purpose  of  impeaching  Roach. 

These  declarations  were  not  properly  receivable  in  evidence 
under  the  rule  of  res  gestae,  and  obviously  not  admissible  on 
the  ground  that  they  constituted  declarations  against  the  in- 
terest of  the  declarant.  Nor  would  proof  of  such  declarations 
constitute  proper  substantive  or  independent  and  afKrmative 
evidence  contradictory  to  the  testimony  of  Roach.  Undoubt- 
edly, where  the  intention  of  the  parties  to  a  written  contract 
is  rendered  obscure  by  the  ambiguity  of  the  language  in  which 
its  terms  are  expressed,  evidence  of  declarations  of  the  par- 
ties to  said  contract,  or  either  of  them,  made  contempora- 
neously with  the  negotiation  and  execution  of  the  agreement, 
if  explanatory  of  the  purpose  or  intent  of  the  same,  would 
be  admissible  as  part  of  the  transaction  or  res  gestae.  But 
it  is  very  clear  that  such  declarations  made  by  either  of  the 
parties,  not  in  the  presence  of  the  parties  to  the  action,  after 
the  transaction  has  been  fully  completed,  in  an  action  between 
one  of  the  parties  to  the  transaction  and  a  third  party,  would 
involve  a  narrative  of  a  past  event,  and,  therefore,  constitute 
hearsay  testimony  pure  and  simple.  By  no  known  rule  of 
law  are  declarations  thus  made  binding  upon  a  stranger  to 
the  transaction. 

But  counsel  for  respondent  advances  the  theory  that,  at  the 
time  the  alleged  declarations  were  made,  ''the  transaction 
was  not  completed,  and  would  not  have  been  completed  until 
the  final  transfer  of  title  by  Dicken  to  Roach."  In  this  coun- 
sel is  mistaken.  The  question  to  be  determined  by  the  court 
as  to  the  transaction  between  Dicken  and  Roach  was:  What 
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were  the  legal  relations  established  between  them  by  the  in- 
strument whose  terms  were  sought  to  be  explained  in  part  by 
the  declarations  of  Boach  after  the  execution  of  said  instru- 
ment f  Whatever  was  intended  to  be  accomplished  by  the 
transaction  evidenced  by  the  writing — ^whether  an  agreement 
to  sell  and  buy  the  property  involved  or  only  an  option  to  buy 
the  same — ^was  completed  by  the  execution  by  Dicken  of  said 
writing.  The  point  at  issue  as  to  this  transaction  was  whether 
an  executory  contract  of  sale  had  thus  been  effected  or  only 
an  offer  to  sell  tendered  to  Roach.  Dicken  claimed  that  it 
was  an  executory  contract  of  sale.  Roach  contended  that  it 
was  only  intended  as  an  offer  or  an  option,  and,  as  stated,  the 
question  was  as  to  the  legal  effect  of  that  transaction,  which 
was,  whatever  may  have  been  its  ultimate  purpose  and  scope, 
as  fully  completed  as  a  transaction  resulting  in  the  actual  sale 
of  property  could  be.  In  other  words,  a  contract  involving 
an  option  to  buy  property  is  as  fully  a  completed  contract,  to 
the  extent  of  the  only  purpose  intended  to  be  accomplished 
thereby,  as  is  a  contract  of  sale  or  a  contract  for  any  other 
purpose.  The  gist  of  a  contract  of  option  is  the  right  given 
thereby  to  accept  or  reject  an  offer  to  sell  within  a  stipulated 
or  reasonable  time.  If,  therefore,  as  Roach  testified,  the 
transaction  evidenced  by  the  writing  amounted  to  an  option 
only,  then  it  was  completed  as  such  upon  the  execution  of  the 
instrument  by  Dicken.  If,  on  the  other  hand,  it  was  intended 
as,  and  in  fact  constituted,  an  executory  agreement  to  sell, 
as  the  trial  court  found  the  transaction  to  be,  then  the  transac- 
tion itself  was  completed,  even  though  there  was  something 
remaining  to  be  done  to  fully  consummate  the  effect  of  said 
transaction.  In  other  words,  accepting  the  defendant's  con- 
struction of  the  transaction,  the  execution  or  completion  of 
the  agreement  on  his  part  to  sell  and  on  Roach's  part  to  buy 
the  property  was  a  completion  of  that  transaction,  and  the 
fact  that  a  formal  transfer  of  the  property  had  not  taken 
place  at  the  time  the  declarations  were  made  by  Roach  would 
not  extend  the  ''transaction"  culminating  in  the  agreement 
to  sell  and  buy  so  as  to  make  said  declarations  admissible 
under  the  rule  of  res  gestae. 

The  case  of  Lewis  v.  Bums,  106  CaL  381,  [39  Pac.  778], 
cited  by  respondent,  was  where  the  declarations  of  one  De 
Blainville,  deceased  at  the  time  of  the  trial,  were  allowed  in 
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eyidenee  for  the  purpose  of  showing  the  character  of  a  trans- 
action by  which  certain  real  property  was  conveyed  by  the 
declarant  to  the  wife  of  the  plaintiff.  De  Blainyille,  by  whom 
the  plaintiff  and  his  wife  were  employed,  retained  their  wages, 
and,  during  the  period  of  said  employment,  acted  as  their 
friend  and  adviser,  and  also  acted  for  them  in  the  investment 
of  their  earnings.  The  deeds  to  the  property  so  bought  by 
De  Blainville  for  plaintiff  and  his  wife  were,  by  the  advice  of 
De  Blainville,  taken  in  the  wife's  name.  The  plaintiff  was 
then  a  man  of  dissipated  habits,  and  it  was  perhaps  on  this 
account  that  De  Blainville  suggested  that  the  deeds  be  taken 
in  the  name  of  his  wife.  However,  the  wife,  before  her  death, 
conveyed  the  property  to  her  brother  and  sister,  reserving  to 
herself  during  life  the  rents,  issues  and  profits  thereof.  Upon 
her  death,  her  husband  brought  an  action  to  quiet  title  to 
said  property,  and  the  question  submitted  for  trial  was 
whether  the  property  was  a  gift  from  De  Blainville  to  the 
wife,  **or  whether  in  purchasing  said  property  De  Blainville 
acted  as  the  agent  of  the  plaintiff  and  his  wife  and  as  their 
adviser,"  and  the  property  so  purchased  constituted  com- 
munity property  because  of  having  been  purchased  with  com- 
munity funds.  The  supreme  court  held  that  **the  declarations 
of  De  Blainville  as  to  his  intentions  in  the  premises,  made  at 
the  time  he  purchased  the  lots  and  constructed  the  houses 
upon  them  illustrative  of  his  intent,  formed  a  part  of  the 
res  gestae^  and  were  admissible  in  evidence." 

In  other  words,  the  declarations  of  De  Blainville  consti- 
tuted a  part  of  the  very  transaction  on  which  the  cause  of 
action  in  that  case  rested.  They  were  not,  as  here,  made 
after  the  completion  of  the  transaction. 

The  case  of  Bates  v.  Ablem4in,  13  Wis.  (644)  721,  also  cited 
by  respondent  in  connection  with  the  attempted  application 
of  the  rule  of  res  gestae  to  the  declarations  of  Roach,  afford 
no  support  to  his  position.  This  case,  as  we  read  it,  is  against 
hiuL  There  the  validity  of  an  assignment  by  a  party  for  the 
benefit  of  his  creditors  was  the  question  in  controversy.  The 
trial  court  refused  to  allow  a  witness  to  testify  to  declarations 
made  by  the  assignor  in  insolvency  after  the  assignment  as  to 
his  intention  in  making  it.  The  Wisconsin  court,  speaking 
of  this  ruling,  said:  *'We  think  it  [the  testimony]  was  prop- 
erly excluded.    The  statements  of  Seymour  were  not  those  of 
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a  party  to  the  flmit,  and  were  not  admissible  on  that  ground. 
They  were  not  admissions  of  a  vendor  with  respect  to  his 
title,  made  before  he  had  parted  with  it.  They  were  no  part 
of  the  res  gestae.  We  can  therefore  see  no  principle  of  evi- 
dence upon  which  they  could  be  admitted.  It  is  undoubtedly 
true  that,  where  the  intent  of  a  party  to  a  sale  is  in  issue,  his 
statements  at  the  time,  and  so  connected  with  the  transaction 
as  to  be  a  part  of  the  res  gestae,  are  competent  evidence  to 
show  such  intent,  even  though  the  person  is  not  a  party  to  the 
suit.  But  where  they  are  not  so  connected  with  the  transac- 
tion, but  are  offered  as  mere  admissions  after  it  occurred,  he 
not  being  a  party  to  the  suit,  they  are  no  more  competent 
for  that  purpose  than  they  would  be  to  prove  any  other  ma- 
terial fact.  They  are  then  mere  hearsay.  And,  although  a 
person  may  be  presumed  to  know  very  well  what  his  inten- 
tion was,  yet  that  fact  does  not  make  his  mere  statements,  not 
under  oath,  proper  evidence  to  prove  it,  any  more  than  any 
other  material  fact,  equally  well  known  to  a  witness,  could  be 
proved  in  the  same  way."  We  think  the  foregoing  language 
very  clearly  expresses  the  situation  here. 

The  very  recent  case.  In  the  Matter  of  the  Estate  of  Henry 
Oird,  Deceased,  157  Cal.  534,  [108  Pac.  499],  was  where  the 
question  whether  the  decedent  was  the  father  of  the  dis- 
tributees of  the  estate  of  the  deceased  was  the  vital  issue.  A 
futile  attempt  was  made  to  prove  certain  declarations  alleged 
to  have  been  made  by  the  mother  of  said  distributees  to  a 
doctor,  some  months  prior  to  the  birth  of  one  of  the  children, 
''to  the  effect  that  she  was  'in  the  family  way'  by  one  Smith, 
and  that  she  desired  to  be  rid  of  the  child  by  an  operation/' 
Upholding  the  ruling  of  the  trial  court  excluding  said  declara- 
tions, the  court  says:  ''This  proposed  evidence  was  properly 
excluded  by  the  trial  court.  Alice  was  not  a  party  to  this 
proceeding,  but  only  a  witness  on  behalf  of  her  children. 
Evidence  of  these  declarations  by  her  to  the  physician  would 
have  been  pure  hearsay,  in  no  way  binding  on  her  children 
as  evidence  on  the  question  of  paternity.  Being  contrary  to 
her  evidence  given  on  that  question,  the  declarations,  waiving 
other  objections  thereto,  would  have  been  admissible  by  way 
of  impeachment  of  Alice  as  a  witness,  but  a  complete  answer 
to  appellants'  claim  in  this  regard  is  that  no  foundation  was 
laid  for  any  such  impeachment  on  the  examination  of  Alice." 
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There  is,  as  we  have  declared,  no  express  rule  of  evidence  or 
principle  of  law  which  would  authorize  the  proof  of  these 
declarations  for  any  other  purpose  than  as  a  matter  of  im- 
peachment, except,  of  course,  in  those  cases  where  the  declar- 
ant is  a  party  to  the  action.  In  addition  to  section  1850 
of  the  Code  of  Civil  Procedure,  counsel  for  respondent  re- 
fers to  sections  1851  and  1854,  of  the  same  code,  as  author- 
izing this  evidence.  The  sections  so  cited,  as  well  as  section 
1870  of  said  code,  specifically  point  out  the  kinds  of  declara- 
tions that  are  competent  to  be  proved  and  the  conditions  upon 
which  they  may  be  given  in  evidence.  The  declarations  here 
do  not  come  within  any  of  the  sections  mentioned.  They 
were,  in  other  words,  neither  admissible  as  ''against  interest," 
within  the  purview  of  any  section  of  the  code  authorizing 
proof  of  extrajudicial  declarations,  nor  as  **  prima  fade  evi- 
dence between  the  parties"  to  this  action,  within  the  meaning 
of  section  1851  of  the  Code  of  Civil  Procedure,  nor  as  ''a 
part  of  an  act,  declaration,  conversation  or  writing"  which 
had  been  given  in  evidence,  within  the  contemplation  of  sec- 
tion 1854  of  said  code. 

That  the  effect  of  the  rulings  of  the  trial  court  admitting 
these  declarations  was  to  greatly  prejudice  the  rights  of  plain- 
tiff in  the  action  cannot  for  a  moment  be  doubted.  The 
instrument  which  is  the  main  subject  of  this  controversy 
appears,  from  its  language,  to  be  nothing  more  than  a  mere 
option,  or  as  involving  only  the  bestowal  upon  Boach  by 
Dicken  of  the  right  to  accept  or  reject,  within  a  certain  time, 
the  offer  therein  contained  to  buy  the  property  mentioned  at 
the  price  named.  It  is  plainly  apparent,  therefore,  that,  in 
order  to  show  that  the  transaction  resulting  in  the  execution 
of  the  instrument  by  Dicken  constituted  an  executory  contract 
of  sale,  parol  testimony  was  absolutely  necessary  to  be  re- 
ceived. In  fact,  the  rulings  of  the  court  admitting  testimony 
aliunde  the  instrument  itself  for  the  ascertainment  of  its  in- 
tent conclusively  show  that  the  court  was  in  doubt  as  to  the 
legal  effect  of  the  transaction  as  evidenced  by  the  writing,  for 
it  may  safely  be  assumed  that,  if  the  language  of  the  instru- 
ment itself  had  been  reasonably  dear  in  the  expression  of 
the  intent  of  the  parties  to  the  transaction,  the  court  would 
have  neither  required  nor  allowed  parol  testimony  to  be  intro- 
duced upon  the  subject,  since,  under  such  circumstances, 


702    NoBTuwjfiSTJ&BN  Redwood  Co.  v.  Dicken.     [13  Cal.  A  pp. 

testimony  independent  of  the  writing  itself  wonld  not  have 
been  necessary  to  aid  the  court  in  the  construction  of  the 
instrument.  Clearly,  then,  the  court,  in  forming  its  con- 
clusion as  to  the  nature  in  legal  effect  of  the  relations  estab- 
lished between  Dicken  and  Boach  by  the  transaction,  must 
have  been  influenced  to  a  very  great  extent  by  the  evidence 
of  the  declarations  of  Roach,  not  a  party  to  the  action,  made 
after  the  completion  of  said  transaction. 

Of  course,  if,  as  we  have  in  effect  before  observed,  some 
competent  evidence  had  been  received  showing  that  the  trans- 
action was  of  the  nature  claimed  for  it  by  respondent,  a 
reviewing  court  would  not  perhaps  feel  justified  in  disturbing 
a  finding  based  upon  such  testimony.  But  the  situation  here 
is  that  the  court's  general  findings  (there  is  no  specific  find- 
ing upon  the  point  under  consideration),  which  necessarily 
embrace  a  finding  that  the  transaction  between  Dicken  and 
Roach  amounted  to  an  executory  contract  of  sale,  must  rest, 
if  at  all,  solely  upon  a  construction  of  a  writing  whose  lan- 
guage is  apparently  opposed  to  such  construction. 

But  even  if  it  could  be  said  that  there  is  some  language  in 
the  instrument  which  lends  some  color  to  the  construction 
which  the  court  has  given  it,  the  evidence  of  the  declarations 
of  Roach  must,  nevertheless,  be  held  to  have  been  prejudiciaL 

In  Estate  of  James,  124  Cal.  653,  [57  Pac.  578,  1008],  it 
was  contended  **that  there  is  suflBcient  evidence  in  the  record, 
which  came  before  the  court  without  objection,  to  support 
the  findings  of  fact,  and  that,  therefore,  even  conceding  the 
admission  of  evidence  under  objection  which  should  have  been 
denied  admission,  still  a  new  trial  for  the  aforesaid  reasons 
should  not  be  ordered."  In  answer  to  that  contention,  the 
court  said:  **This  position  cannot  be  sustained.  If  improper 
evidence  imder  objection  has  been  admitted,  it  is  impossible 
for  this  court  to  say  how  much  weight  and  influence  it  had 
in  the  mind  of  the  trial  court  in  framing  its  findings  of  fact. 
The  improperly  admitted  evidence  may  have  been  all-powerful 
to  that  effect.  As  far  as  this  court  knows,  it  may  have  been 
that  particular  evidence  which  turned  the  scale  and  lost  the 
case  to  appellants.  This  must  of  necessity  be  the  rule 
wherever  improper  evidence  has  been  admitted  which  upon 
its  face  tends  in  any  degree  to  affect  the  final  concla^^un  of 
the  court."     (Italics  ours.)^ 
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There  can  be  no  doubt,  as  previously  suggested,  that  the 
evidence  of  Roach's  declarations  contributed  in  no  small  de- 
gree to  the  conclusion  reached  by  the  trial  court  with  regard 
to  the  nature  of  the  transaction  between  Dicken  and  Boach. 

There  are  some  other  questions  discussed  by  counsel  in  their 
briefs,  but  the  point  to  which  we  have  solely  addressed  our 
attention  is  conceded  by  counsel  for  the  respondent  to  involve 
the  pivotal  proposition  in  the  controversy,  and,  therefore,  in 
view  of  our  conclusion  as  to  said  point,  others  need  not  be 
noticed. 

The  order  refusing  plaintiff  a  new  trial  is  reversed  and  the 
cause  remanded  to  the  court  below  for  trial  de  novo. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  25,  1910. 


[(Mm.  No.  157.    Second  Appellate  District.—July  1,  1910.] 

THE  PEOPLE,  Respondent,  v.   CHARLES  C.   GRIDER, 

Appellant. 

C&iMiNAL  Law — Obdsb  DsNyn^o  Nbw  Trial — Appeal  m  Open  Gouet 

VROM  Jxn>OMENT  AND  OBDES — AMENDMENT  AS  TO  METHOD — BBVIEW 

Allowed. — An  appeal  in  open  court  from  an  order  denying  a  new 
trial  still  exi&ts  under  section  1237  of  the  Penal  Code,  and  although, 
since  the  amendments  of  1909  to  sections  1239,  1240  and  1241  of 
that  code,  no  special  method  is  provided  for  taking  such  appeal, 
jet  upon  an  appeal  in  open  oourt  from  the  judgment  and  order,  the 
order  after  judgment  presented  in  the  record  maj  be  reviewed, 
under  the  terms  of  section  1259  of  the  Penal  Code. 

Ii>. — Grand  Labcbny — OsTAnnNo  Diamond  Bing  With  Intent  to 
Steal — Support  or  Verdict. — ^Under  an  information  for  grand 
larceny  committed  bj  defendant  in  stealing  a  diamond  ring  worth 
$550,  where  the  evidence  shows  that  the  ring  was  obtained  from 
the  prosecutrix  bj  defendant,  as  her  agent,  under  a  fraudulent 
assertion  that  it  was  necessary  to  obtain  an  exchange  of  plaintiff's 
lot  for  other  lots,  whose  owner  had  proposed  a  different  method 
of  exchange,  to  defendant's  knowledge,  and  neither  proposed  to  ex- 
change it  for  the  ring  nor  knew  of  the  obtaining  of  the  same,  it 
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It  lidd  tliftt  from  mieh  facta,  the  jury  maj  reaaonablj  infer  ihtt 
ftt  til*  time  of  obtaining  the  posaenion  of  the  ring  defendant  feloni- 
ooalj  intended  to  convert  the  same  to  hia  own  nae,  and  that  the 
efvideneo  ia  aafflcient  to  support  the  Tordiet  of  gniltj,  aa  charged. 

In. — Thxoet  ov  Cask— Obtainino  Possissioir  bt  FkAun  oa  AxnncK— 
TiTLX  NOT  Pabtkd  With — iNSTftuCfnoirs. — ^The  theory  of  the  eaae 
for  the  prosecution  was  properly  aupported  hj  inatmctisna  that  the 
eaae  for  the  people  waa  limited  to  the  taking  of  the  ring  bj  fraud, 
trick  or  dcTice  of  defendant,  and  that  "when  by  meana  of  fraud 
or  artifice,  or  any  other  kind  of  contrivance,  the  poeeeeBion  of  per- 
Bonal  property  ia  fraudulently  obtained  from  another,  and  the  party 
00  obtaining  the  poBaeaaion  acquirea  it  with  the  intention  of  steal- 
ing the  property  when  he  geta  poesesaion  of  it,  then  the  erime  is 
larceny,  provided  the  person  from  whom  the  property  ia  taken  still 
remains  the  owner  of  the  property,  and  haa  not  parted  with  the 
title,"  and  that  in  order  to  convict  the  defendant,  the  jury  must 
believe  that  the  prosecutrix  "did  not  at  the  time  intend  to  part 
with  her  ownership  in  said  ring,  but  waa  induced  by  fraud  of  the 
defendant  to  part  with  the  poasession,"  there  being  at  the  time 
"a  felonious  intention  on  defendant's  part»  in  taking  said  ring,  to 
steal  said  ring." 

Ax— EVIDENCS  CONSISTXMT  WITH   INSTBUCTIONS — StATBICXNTB  OW  OoM- 

PLAINING  WiTNXss — Held,  that  the  statements  disclosed  by  the 
evidence,  aa  made  by  the  complaining  witnese,  were  consistent  with 
the  crime  of  larceny,  aa  defined  by  the  instructions;  and  that  theee 
statements,  with  other  evidence,  justified  the  jury  in  eoncluding 
that  defendant  obtained  the  ring  fraudulently  from  the  complaining 
witness,  knowing  that  she  had  no  intention  of  parting  with  the 
title  to  him.  They  might  have  found  from  her  atatements  that  he 
obtained  possession  of  the  ring  againat  her  will,  and  retained  its 
possession  by  fraud;  and  they  certainly  might  find  from  the  evi- 
dence that  it  was  his  intention  from  the  beginning  to  obtain  it  by 
force  or  fraud,  and  to  appropriate  it  to  his  own  use. 

In. — Nature  or  Labgbny  ov  Ring  Distinguished. — ^The  nature  of  the 
larceny  of  the  ring,  aa  distinguished  from  the  crime  of  false  pre- 
tenses or  embezzlement,  is  that  its  owner  had  no  intention  to  part 
with  her  property  therein  to  the  person  taking  it  with  intent  to 
ateal  it,  although  be  may  intend  to  part  with  the  possession  thereof. 

Id. — Nature  ov  Crime  or  False  Pretenses. — In  the  crime  of  false 
pretenses  the  owner  does  intend  to  part  with  hia  property  in  the 
money  or  chattel  to  the  person  to  whom  he  delivers  possession,  but 
is  induced  to  do  so  by  the  fraud  or  falae  proteases  of  aueh  person 
or  someone  on  his  behalf. 

Id. — ^Distinction  Between  TtAEcsNT"  and  ''Embeezleicsnt.'' — Aa 
between  a  "larceny"  of  the  character  here  involved  and  an  "em- 
bezzlement|"  the  chief  distinction  is  the  presence  of  the  false  and 
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felonious  intent  with  wbich  the  jHMBsession  of  the  property  is  pro- 
euxed  bj  the  aeensed  in  the  ease  of  the  lareenj  and  the  abeenee 
of  this  in  embezzlement. 

Id. — Statemxnts  not  Showing  "Falsi  Pbitenses**  or  "Embbzzia- 
MBNT  BT  Agbnt.** — ^The  statements  made  hj  the  appellant,  which 
are  held  consistent  with  the  crime  of  lareenj,  do  not  show  that  she 
parted  with  the  title  bj  reason  of  false  pretenses,  nor  that  defend- 
ant came  lawfully,  as  distinguished  from  fraudulently,  into  the 
possession  of  the  property  as  the  agent  of  the  complaining  witness. 

lo. — Vakianci  not  Shown — Codi  Pbovision  not  Bklisd  upon. — Meas- 
ured by  proper  distinctions,  it  is  held  that  there  was  no  Tarianee 
between  the  proof  and  the  charge  of  grand  larceny  in  the  informa- 
tion; and  the  use  of  the  words,  "fraud,  trick  or  device,"  did  not 
indicate  that  section  882  of  the  Penal  Code  was  relied  upon  to  se- 
cure a  conviction. 

Id. — PBOPKB  Betusal  ow  Bequest — Honest  Belief  op  Bioht  to  Bino. — 
The  court  properly  refused  to  give  a  requested  instruction  as  to  the 
honest  belief  of  the  defendant  that  he  was  entitled  to  the  ring, 
where  the  instructions  given  by  the  court  in  this  matter  were  all  that 
the  defendant  could  ask. 

£o. — Misconduct  op  Bistbiot  Attobnst  Prejudicial — Ground  por 
Bevebsal. — Held,  that  the  misconduct  of  the  district  attorney  in 
the  asking  of  improper  questions,  and  maintaining  a  general  atmos- 
phere of  adverse  comment,  remark  and  running  argument  throughout 
the  trial,  showed  that  his  presumed  purpose  was  to  prejudice  the 
jury  against  the  defendant,  and  constituted  ground  of  reversal  of 
the  judgment  and  for  a  new  trial. 

Id. — Asking  Improper  Questions — Test  op  Misconduct. — ^When  an 
improper  question  is  asked  by  the  district  attorney,  the  test  whether 
it  was  misconduct  is,  What  was  his  purpose  in  asking  the  question  t 
If  it  was  to  take  an  unfair  advantage  of  the  defendant  by  in- 
timating to  the  jury  something  that  either  is  not  true  or  not 
capable  of  being  proven  in  the  manner  attempted,  then  it  is  error. 
If  he  knows  when  he  asks  the  question  that  an  objection  to  it 
should  or  will  be  sustained|  the  error  is  not  corrected,  because  the 
objection  is  sustained. 

Id. — Asking  Questions  op  Dependant  Known  to  be  Wrong. — ^Where 
the  prosecuting  attorney  asks  questions  of  the  defendant  which  he 
knows  to  be  wholly  wrong  or  without  expectation  of  answers,  or 
to  be  withdrawn  if  objected  to,  and  the  dear  purpose  is  to  prejudice 
the  jury  against  the  defendant  in  a  vital  matter  by  the  mere  ashing 
of  the  questions,  then  a  judgment  against  the  defendant  will  be 
reversed,  although  objections  to  the  questions  were  sustained,  unless 
it  appears  that  the  questions  could  not  have  prejudiced  the  jury. 

Id. — Bemarks  op  Trial  Judge  not  Misconduct. — Held,  that  none  of 

the  remarks  of  the  trial  judge  constitutes  misconduct  on  his  part, 

iSCsLApp.- 
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and  that  bis  rebukes  to  eoimael  wen  proper  under  tbe  etreomstaiieee 
appearing. 

Id. — Vital  Elemint  to  bs  Ck>N8iDEUD  in  Oonnbgtion  With  Misoon- 
DUCT — Question  oy  Injubt — Pbesumption — ^Burden  ov  Proof. — 
The  vital  element  to  be  considered  in  eonnection  with  all  irregulari- 
ties or  misconduct  of  court,  counsel,  party,  or  jury,  is  whether  the 
substantial  rights  of  the  complaining  party  are  materially  affected 
thereby.  This  being  shown,  it  will  be  presumed  that  he  was  injured, 
unless  the  contrary  afiirmatiyely  appears.  The  burden  is  on  the 
moving  party  to  show  the  irregularity  or  misconduct,  which  might 
have  prevented  a  fair  trial;  when  this  is  done,  the  burden  shifts  to 
the  successful  party  to  show,  as  matter  of  fact,  that  the  irregularity 
or  misconduct  did  not  affect  the  result. 

iO. — NSWLT  DiSCOVSBBD  EyIDENGB — ^DlSCBBTION  Of  CouBT. — Held^  that 
the  showing  of  newly  discovered  evidence  is  not  such  as  to  warrant 
this  court  in  saying  that  the  trial  court  abused  its  discretion  in 
not  granting  a  new  trial  on  this  ground,  whether  it  be  considered 
as  evidence  affecting  the  issues  tried,  or  as  impeaching  evidence 
tending  to  weaken  the  testimony  of  the  complaining  witness. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
George  B.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Milton  E.  Young,  W.  Ona  Morton,  Earl  Bogers,  and  W.  H 
Dehm,  for  Appellant. 

U.  S.  Webb,  Attorney  Oeneral,  and  Gtoorge  Beebe,  Deputy 
Attorney  Oeneral,  for  Bespondent. 

TAQQABT,  J. — ^Information  for  grand  larceny,  verdict  of 
guilty  and  sentence  of  imprisonment  in  state's  prison  for  two 
years.  Appeal  in  open  court  from  judgment  and  from  order 
of  court  denying  defendant's  motion  for  a  new  triaL 

The  attorney  general  objects  to  the  consideration  of  the 
appeal  from  the  order  denying  defendant's  motion  for  a  new 
trial  on  the  ground  that,  although  such  an  appeal  still  exists 
under  section  1237  of  the  Penal  Code,  by  reason  of  the  amend- 
ment of  sections  1239,  1240  and  1241  in  1909,  no  method  for 
taking  such  an  appeal  is  now  provided  by  law;  that,  prior  to 
the  amendments  referred  to,  a  method  of  appeal  from  the 
judgment  or  any  order  was  provided  by  section  1239,  whereas. 
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DOW  the  appeal  in  open  court  is  limited  to  the  judgment  and 
orders  made  after  judgment,  and  therefore  does  not  include 
orders  relating  to  a  motion  for  a  new  trial.  While  the  view 
of  the  attorney  general  would  be  correct,  if  this  matter  were 
considered  only  in  connection  with  the  sections  mentioned, 
under  section  1259  of  the  Penal  Code,  all  matters  in  the  record 
may  be  reviewed  by  this  court  if  properly  presented.  This 
objection  is  urged  as  affecting  only  the  error  assigned  by  the 
misconduct  of  the  district  attorney. 

The  larceny  of  appellant  was  predicated  upon  the  taking 
from  the  complaining  witness  of  a  diamond  ring  of  the  value 
of  $550.  Owing  to  the  pressing  demands  of  the  holders  of 
some  liens  thereon,  the  complaining  witness  called  upon  the 
defendant,  who  was  a  real  estate  dealer,  to  negotiate  a  sale 
or  exchange  a  lot  in  Venice  belonging  to  her.  According 
to  her  testimony,  defendant  advised  her  that  one  McCarthy 
would  exchange  two  lots  in  Bedondo  for  her  Venice  lot  and 
a  sealskin  coat  which  she  owned.  To  this  she  assented,  but 
later  defendant  told  her  that  McCarthy  would  trade  if  she 
put  up  the  ring  instead  of  the  coat,  but  would  not  otherwise. 
She  at  first  refused  to  part  with  the  ring,  but  defendant  in- 
sisted, and  reminded  her  of  her  possible  loss  of  the  Venice 
lot  if  she  did  not  make  the  trade.  As  she  testified:  ''I  took 
it  [the  ring]  off  my  finger  [and  had  it  in  my  hand  and],  he 
took  it  out  of  my  hand  while  we  were  discussing  the  matter." 
Not  being  able  to  get  the  ring  back,  she  consented  to  its  use, 
if  necessary,  to  carry  out  the  trade  with  McCarthy,  but  for 
no  other  purpose.  Defendant  never  returned  the  ring  to  her, 
and  McCarthy  testified  that  he  accepted  the  proposition  to 
trade  for  the  sealskin  coat,  but  that  in  his  negotiations  with 
the  defendant  no  mention  was  made  of  any  ring;  that  he 
never  demanded  one  and  never  received  one.  As  these  nego- 
tiations were  all  had  prior  to  the  time  of  the  taking  of  the 
ring  by  the  defendant,  an  intent  upon  his  part  to  convert  the 
ring  to  his  own  use  at  the  time  of  procuring  it  from  the  com- 
plainant might  reasonably  be  inferred  from  these  facts. 

In  presenting  the  first  point  made  by  appellant,  to  wit,  that 
the  evidence  is  insufficient  to  justify  the  verdict,  it  is  con- 
tended that  certain  statements  which  the  complainant  testified 
to  having  made  to  others,  about  the  transaction,  are  iucon- 
sistent  with  the  facts  necessary  to  constitute  a  larceny.    For 
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instanee:  ''The  worst  of  the  whole  thing  is  that  I  had  to  give 
up  my  ring";  and  **I  said  it  would  only  be  with  that  pro- 
vision that  if  it  was  necessary  to  use  the  ring  in  the  Redondo 
lots,  but  if  it  was  not  necessary,  that  the  ring  should  be  re- 
turned to  me,  and  in  no  way  was  the  ring  to  be  used  in  any 
other  way.  I  didn  't  want  to  use  it  then. ' '  The  theory  upon 
which  the  case  was  tried  is  indicated  in  the  instructions  given 
by  the  trial  court.  The  jury  were  instructed  that  the  case 
for  the  people  was  limited  to  a  taking  by  fraud,  trick,  or 
device,  and  that  ''the  law  is,  that  when  by  means  of  fraud, 
or  artifice,  or  any  other  kind  of  contrivance,  the  possession 
of  personal  property  is  fraudulently  obtained  from  another, 
and  the  party  so  obtaining  the  possession  acquires  it  with  the 
intention  feloniously  of  stealing  the  property  when  he  gets 
possession  of  it,  then  the  crime  is  larceny;  provided,  the  per- 
son from  whom  the  property  was  taken  still  remains  the  owner 
of  the  property,  and  has  not  parted  with  the  title.  One  of 
the  questions,  therefore,  for  the  jury  to  consider  in  this  case 
is,  whether  there  was  a  parting  with  the  title  by  the  witness 
A.  D.  Van  Houten."  It  also  instructed  them  that  in  order 
to  convict  the  defendant  the  jury  must  believe,  "that  she  did 
not  at  the  time  intend  to  part  with  her  ownership  in  said 
ring,  but  was  induced  by  fraud  of  the  defendant  to  part  with 
the  possession,"  there  being  at  the  time  a  "felonious  inten- 
tion on  defendant's  part,  in  taking  the  ring,  to  steal  the  said 
ring." 

The  distinction  between  "false  pretense"  and  "embezzle- 
ment" on  the  one  hand  and  larceny  on  the  other,  is  clearly 
recognized  by  these  instructions,  and  the  statements  quoted 
from  the  complaining  witness'  testimony  are  entirely  con- 
sistent with  the  crime  of  larceny.  These  statements  do  not, 
as  appellant  contends,  show  that  she  parted  with  the  title  by 
reason  of  false  pretenses,  nor  that  defendant  came  lawfully, 
as  distinguished  from  fraudulently,  into  the  possession  of  the 
property  as  the  agent  of  Mrs.  Van  Houten.  These  state- 
ments, together  with  the  other  evidence  in  the  case,  justified 
the  jury  in  drawing  the  inference  that  the  defendant  obtained 
the  ring  with  the  felonious  intent  to  convert  it  to  his  own 
use,  by  means  of  his  misrepresentations  as  to  the  McCartii} 
trade,  knowing  that  the  complainant  had  no  intention  ol 
parting  with  the  title  to  him  when  she  gave  him  the  possession 
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of  it  Indeed,  under  the  evidence,  fh^y  might  well  have 
found  that  he  obtained  possession  of  it  against  her  will,  and 
retained  it  (the  possession)  by  fraud,  and  that  she  did  not 
give  it  to  him  at  alL  They  were  justified  in  finding  from  the 
evidence  that  it  was  his  intention  from  the  beginning  to  ob- 
tain it  by  force  or  fraud  and  appropriate  it  to  his  own  use. 

In  a  larceny  of  the  kind  under  consideration  the  owner  of 
the  thing  has  no  intention  to  part  with  his  property  therein 
to  the  person  taking  it,  although  he  may  intend  to  part  with 
the  possession.  In  false  pretenses  the  owner  does  intend  to 
part  with  his  property  in  the  money  or  chattel  to  the  person 
to  whom  he  delivers  the  possession,  but  is  induced  to  do  so  by 
the  fraud  or  false  pretenses  of  such  person  or  someone  on  his 
behalf.  {People  v.  Delbos,  146  Cal.  734,  736,  [81  Pac.  131].) 
As  between  a  larceny  of  this  character  and  an  embezzlement, 
the  chief  distinction  lies  in  the  presence  of  the  fraudulent  and 
felonious  intent  with  which  the  possession  of  personal  prop- 
erty is  procured  by  the  accused,  in  the  case  of  the  larceny, 
and  the  absence  of  this  in  embezzlement.  Measured  by  these 
distinctions,  the  evidence  here  does  not  disclose  a  variance, 
as  appellant  contends,  but  sustains  the  charge  in  the  infor- 
mation. It  seems  hardly  necessary,  in  the  light  of  what  is 
said  above,  to  distinguish  the  charge  here  and  the  evidence 
in  its  support  from  the  acts  punishable  under  section  332  of 
the  Penal  Code.  The  use  of  the  terms  ''fraud,  trick,  or  de- 
vice'' by  the  trial  court  in  its  instructions  does  not  imply  that 
this  section  was  invoked  to  secure  a  conviction.  The  instruc- 
tion in  which  these  words  appear  ia  one  in  which  the  crime  of 
larceny  is  being  defined  by  the  court,  and  if  the  element  of 
"felonious"  intent  be  necessary,  it  is  sufficiently  supplied 
elsewhere  to  prevent  prejudice.  The  instruction  is  not  one 
which  directs  a  conviction.  This  is  true  of  the  other  instruc- 
tions of  similar  purport  to  which  exception  is  taken. 

The  refusal  of  the  trial  court  to  instruct  the  jury  as  re- 
quested by  the  defendant  with  reference  to  his  honest  belief 
that  he  was  entitled  to  the  ring  was  not  error.  The  instruc- 
tion given  by  the  court  on  this  matter  was  all  that  defendant 
could  ask. 

It  is  also  contended  that  defendant  was  deprived  of  a  fair 
trial  by  the  misconduct  of  the  district  attorney  during  the 
trial  of  the  cause.    Among  the  instances  of  misconduct  at- 
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signed  as  error  are  the  following:  An  expert  witness  testify- 
ing to  the  value  of  the  diamond  in  question  on  behalf  of  the 
prosecution  exhibited  a  diamond  belonging  to  himself,  which 
he  characterized  as  an  exact  match  for  the  one  in  question  in 
the  case,  and  the  defendant  asked  that  this  diamond  be  made 
an  exhibit  in  the  case.  To  this  the  district  attorney  objected, 
as  he  stated,  ''in  view  of  the  fact  that  the  defendant  himself 
has  the  ring  alleged  to  have  been  stolen  in  this  case,  and  in 
the  absence  of  any  showing  •  •  •  that  he  cannot  produce  it, 
.  •  .  when  there  is  no  showing  that  the  real  thing,  the  stolen 
diamond,  the  ring  alleged  to  have  been  stolen,  could  not  be 
produced  in  court."  After  objection  made,  the  court  di- 
rected the  first  sentence  reread  by  the  reporter,  and  ordered 
it  stricken  out,  and  instructed  the  jury  to  disregard  it. 
Nothing  was  said  or  done  as  to  the  rest  of  the  statement,  al- 
though the  entire  language  was  objected  to.  On  the  cross- 
examination  of  the  defendant,  in  seeking  to  elicit  eyidence 
tending  to  show  that  the  complaining  witness  was  under  great 
financial  stress  of  which  defendant  had  taken  advantage,  the 
district  attorney  asked  the  question:  ''Didn't  she  give  that 
reason  in  her  conversation  that  she  would  turn  that  property 
over  because  of  the  judgments  The  witness  replied:  "I 
think  Mrs.  Van  Houten  said  that  she  would  not  transfer  that 
lot,  or  make  a  deal  on  account  of  the  judgment,  because  she 
didn't  have  the  money  to  pay  for  it,  if  I  remember  cor- 
rectly." Whereupon,  the  district  attorney  made  the  follow- 
ing comment:  "Yes,  I  think  that  was  right;  she  didn't  have 
the  money  and  she  was  under  this  burden;  she  had  to  get 
out  from  under  it  as  fast  as  she  could,  and  she  went  to  you 
to  help  her  out."  This  was  followed  by  the  question:  "I 
think  that  was  the  way,  wasn't  itf "  No  answer  to  this  ques- 
tion was  sought  and  none  was  given.  On  another  occasion, 
in  cross-examining  the  defendant  as  to  a  conversation  had 
with  the  complainant,  the  district  attorney  asked  this  ques- 
tion: "Didn't  she  say  in  that  conversation  that  she  had 
talked  with  her  attorney,  and  he  had  said  for  her  to  have 
absolutely  nothing  to  do  with  you  unless  you  could  be  bound 
up  in  black  and  white  t"  Upon  an  objection  being  made  to 
this  question,  the  district  attorney  withdrew  it,  but  added  to 
his  statement  making  the  withdrawal:  "The  defendant  knows 
all  about  it."    To  this  remark  the  defendant's  counsel  ex- 
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cepted  and  objected  on  the  ground  that  this  was  an  improper 
method  of  getting  before  the  jnry  a  matter  which  was  not 
evidence. 

Were  these  the  only  matters,  perhaps  it  might  be  said  that 
they  are  not  sufficient  to  justify  the  setting  aside  of  a  verdict 
of  guilty  and  a  reversal  of  the  judgment,  but  these  are  only 
instances  showing  the  general  atmosphere  of  adverse  com- 
ment, remark,  and  running  argument  of  the  case  by  the  dis- 
trict attorney  throughout  the  trial.  In  a  number  of  instances, 
under  the  gmae  of  stating  the  purpose  for  which  evidence  was 
sought  to  be  introduced,  the  conclusions  and  deductions  of  the 
district  attorney  and  comments  upon  the  evidence  already  in 
were  made.  These  arguments  were  objected  to,  and  in  some 
instances  the  court  instructed  the  jury  in  relation  thereto; 
at  other  times  these  remarks  were  unrebuked  and  no  instruc- 
tions given,  and  in  one  instance,  while  the  evidence  was  being 
received,  when  the  attorney  for  defendant  objected  to  the 
district  attorney  making  a  speech  before  the  jury,  the  trial 
court,  instead  of  suggesting  that  the  remarks  be  confined 
strictly  to  what  was  proper,  said:  "No.  I  want  to  hear  this. 
But  you  can  take  your  exception.'* 

The  language  of  the  district  attorney  preceding  this  objec- 
tion was:  "I  will  have  to  state  my  purpose  is  to  show  by  this 
witness — ^it  runs  to  the  intent  of  the  defendant,  and  his  good 
faith  in  dealing  with  the  prosecuting  witness  in  this  case  rela- 
tive to  this  ring.  In  other  words,  had  he  been  seeking  every 
opportunity  possible  to  place  this  prosecuting  witness — " 
(Here  interrupted  by  the  objection  and  remark  of  the  court.) 
After  an  argument  in  similar  vein  to  that  apparent  in  the 
last  sentence,  covering  a  page  of  the  transcript,  the  district 
attorney  was  again  interrupted  by  defendant's  counsel, 
whereupon  the  court  said:  **In  order  that  there  may  be  no 
prejudice,  the  jury  are  instructed  that  what  the  attorney  says 
is  not  evidence.''  In  another  instance  the  district  attorney, 
in  stating  his  purpose  for  introducing  certain  acts  and  state- 
ments of  defendant,  said  they  would  "indicate  that  his  inten- 
tion, possibly  from  the  very  earliest  acquaintance  with  this 
woman,  after,  as  she  has  testified,  he  continually  admired  the 
ring,  and  continuously  schemed  and  devised  and  practiced 
artifice  and  fraud,  with  a  view  to  obtaining  possession  of  that 
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ring — ^what  fort  In  order  to  steal  it."  There  are  numerous 
other  instances  of  similar  character. 

Where  an  improper  question  is  asked  of  a  witness  by  a  dis- 
trict attorney,  the  test  whether  it  is  misconduct  is  found  in 
answer  to  the  question:  ''What  was  the  purpose  of  counsel 
in  asking  the  question  t"  If  it  was  to  take  an  unfair  advan- 
tage of  the  defendant  by  intimating  to  the  jury  something 
that  was  either  not  true  or  not  capable  of  being  proven  in  the 
manner  attempted,  then  it  is  error.  And  if  the  district  at- 
torney knows  when  he  asks  the  question  that  an  objection  to 
the  question  should  or  will  be  sustained,  the  error  is  not  cor- 
rected because  the  objection  is  sustained.  Where  the  prose- 
cuting attorney  asks  a  defendant  questions  which  he  knows 
to  be  wholly  wrong,  and  where  the  questions  are  asked  with- 
out expectation  of  answers^  or  where  they  are  asked  and  with- 
drawn upon  objection,  and  the  clear  purpose  is  to  prejudice 
the  jury  against  the  defendant  in  a  vital  matter  by  the  mere 
asking  of  the  questions,  then  a  judgment  against  the  defend- 
ant will  be  reversed,  although  objections  to  the  questions  were 
sustained,  unless  it  appears  that  the  questions  could  not  have 
influenced  the  verdict  (People  v.  Wells,  100  Gal.  459,  [34 
Pac.  1078].) 

When  a  district  attorney  desires  to  introduce  evidence  of 
guilty  knowledge  on  the  defendant's  part,  or  evidence  that 
is  a  part  of  a  system,  scheme,  or  conspiracy  to  commit  the 
crime  charged,  or  any  other  evidence  properly  admissible, 
and  the  purpose  is  not  clearly  apparent  from  the  question 
propounded,  he  should  state  to  the  court  upon  what  ground 
he  bases  his  right  to  have  the  evidence  admitted.  If  its  rele- 
vancy to  the  purpose  declared  is  not  then  made  apparent  to 
the  court,  he  may  state  the  relation  of  the  facts  sought  to  be 
elicited  to  those  constituting  the  crime.  In  doing  this  he 
should  have  due  and  proper  regard  to  the  fact  that  his  proffer 
is  being  made  in  the  presence  of  the  jury,  that  it  is  merely 
tentative,  and  may  be  denied  by  the  court,  and  that  what  is 
said  ought  not  to  be  so  stated  as  to  give  any  color  to  the  case 
in  the  minds  of  the  jurors.  When  the  evidence  is  all  ad- 
mitted  and  the  testimony  closed,  it  is  early  enough  for  the 
jury  to  consider  it,  and  the  views  of  the  district  attorney  as 
to  its  weight  must  be  reserved  until  the  proper  time  to  argue 
the  case  arrives.    For  him  to  do  otherwise  would  be  to  induce 
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the  jurors  to  violate  the  oath  taken  by  them  at  each  adjourn- 
ment of  the  court  ''not  to  form  or  express  any  opinion  ui>on  the 
case  until  it  is  finally  submitted  to  them."  The  persistent 
argument  of  the  facts  of  the  case  by  the  district  attorney  here 
whenever  an  objection  was  made  by  the  defendant  to  a  ques- 
tion propounded  by  the  district  attorney,  or  at  least  for  quite 
a  number  of  times,  was  certainly  prejudicial.  There  can  be 
no  doubt  that  the  iteration  and  reiteration  of  these  conclu- 
sions and  arguments  were  intended  to  support  what  the  dis- 
trict attorney  regarded  as  a  weak  point  in  his  case.  It  was 
his  apparent  intention  to  influence  the  jury,  and  we  cannot 
say  that  he  did  not. 

The  rule  was  properly  stated  by  the  trial  court  when  it 
rebuked  the  attorney  for  defendant  for  commenting  on  the 
testimony  of  the  complaining  witness  in  the  following  lan- 
guage :  ' '  I  don 't  want  you  to  pass  those  sort  of  strictures  upon 
the  witness,  because  that  may  have  a  tendency  to  prejudice 
the  jury  against  the  witness,  which,  if  such  feeling  is  created, 
ought  not  to  be  done,  at  least  before  the  final  argument  of 
the  case."  This  and  several  other  remarks  of  the  trial  judge 
are  assigned  as  misconduct  on  the  part  of  the  court  and  as 
showing  feeling  upon  the  part  of  the  judge  adverse  to  the 
defendant.  The  trial  judge's  rebuke  to  counsel  in  the  fore- 
going language  was  proper  nnder  the  circumstances.  The 
other  remarks  of  the  court  which  are  assigned  as  misconduct 
do  not  indicate  any  feeling  of  prejudice  toward  defendant  or 
liis  case.  It  is  not  necessary  that  we  determine  whether  or 
not  the  trial  court  violated  the  rule  recognized  by  the  supreme 
court  in  People  v.  Blackman,  127  CaL  248,  [59  Pac.  573] ,  and 
People  V.  Tupper,  122  Cal.  424,  [68  Am.  St.  Bep.  44,  55  Pac. 
125],  by  being  absent  from  the  courtroom  temporarily  dur- 
ing the  time  counsel  was  arguing  the  case  to  the  jury,  but  we 
think  it  our  duty  to  say,  that  while  those  cases  are  accepted  as 
precedents  by  the  appellate  courts  of  the  state,  absences 
of  trial  judges  from  the  courtroom  while  the  trial  is  in  prog- 
ress, however  brief,  cannot  be  safely  indulged  in. 

The  showing  of  newly  discovered  evidence  is  not  such  as  to 
warrant  us  in  saying  the  trial  court  abused  its  discretion  in 
not  granting  a  new  trial  on  this  ground.  This  is  true  whether 
we  consider  it  as  evidence  affecting  the  issues  tried,  or  as 
impeaching  evidence  tending  to  weaken  the  testimony  of  the 
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complaining  \vitness.  The  effect  of  the  evidence,  considered 
in  either  way,  is  a  matter  which  the  trial  court  is  best  qoali- 
iied  to  pass  upon,  and  its  conclusion  will  not  be  disturbed  in 
this  instance. 

Loath  as  appellate  courts  are  to  set  aside  verdicts  or  re- 
verse judgments  in  criminal  cases  upon  the  ground  that  the 
defendant's  rights  have  been  prejudiced  by  the  misconduct 
of  district  attorneys  alone,  this  has  been  found  necessary  in  at 
least  two  recent  cases.  (People  v.  Mohr,  157  Cal.  732,  [109 
Pac.  476] ;  People  v.  Derwae,  155  Cal.  592,  [102 .Pac.  266].) 
In  the  latter  case  the  court,  in  speaking  of  the  effect  of  the 
rebuking  of  counsel  by  the  court  as  a  correction  of  the  error, 
quotes  from  People  v.  Valliere,  127  CaL  65,  [59  Pac  295], 
as  follows:  ''Rebukes  do  not  seem  to  have  any  effect  upon 
prosecuting  ofiScers,  and  probably  as  little  on  juries.  The 
only  way  to  secure  fair  trials  is  to  set  verdicts  so  procured 
aside." 

The  vital  element  to  be  considered  in  connection  with  all 
irregularities  or  misconduct  of  court,  counsel,  party  or  jury, 
is,  are  the  substantial  rights  of  the  complaining  party  mate- 
rially affected  thereby.  This  being  shown,  it  will  be  pre- 
sumed that  he  was  injured,  unless  the  contrary  affirmatively 
appears.  In  other  words,  the  burden  is  on  the  moving  party 
to  show  the  irregularity  or  misconduct  which  might  have  pre- 
vented a  fair  trial;  when  this  is  done,  the  burden  shifts  to 
the  successful  party  to  show  as  a  matter  of  fact  that  the 
irregularity  or  misconduct  did  not  affect  the  result  It  is 
the  reasoning  of  this  rule  which  underlies  the  declaration  of 
the  court  in  People  v.  Wells,  100  Cal.  459,  [34  Pac.  1078],  that 
where  the  misconduct  of  a  district  attorney  tends  to  prejudice 
the  jury  against  the  defendant,  in  a  vital  matter,  the  judg- 
ment will  be  reversed  unless  it  appears  that  the  asking  of 
the  improper  questions  complained  of  could  not  have  in- 
fluenced the  verdict.  We  are  unable  to  say  that  the  misoon* 
duct  did  not  influence  the  jury  in  this  case. 

Judgment  and  order  reversed  and  new  trial  ordered. 

Allen,  P.  J.,  and  Shaw,  J«,  concurred. 
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[CiT.  No.  818.    Seeond  AppeDato  DiBtriet— Jnlj  5,  1910.] 

EDWARD  S.  TUTT,  Respondent,  v.  WILLIAM  J.  DAVIS, 
Appellant,  and  JASPER  DAVIS,  Codefendant. 

SPKomo  PiaroBicANOE — Gontiuot  ov  Sale — ^Bxal  Action — Sekvigk  of 
Summons  bt  Publication — Jurisdiction. — An  action  to  enforce 
specific  performance  of  a  contract  for  the  sale  of  real  property  is 
one  to  determine  a  right  or  interest  in  real  property,  within  sec- 
tion 412  of  the  Code  of  Civil  Procedure,  and  the  service  of  summons 
therein  may  be  made  by  publication  thereof,  and  such  service  is  suf- 
ficient to  give  the  court  jurisdiction  of  the  action. 

Id. — Motion  to  Vaoatb  Obdkb  of  Pubucation — Pbopsb  Denial. — The 
court  did  not  err  in  denying  a  motion  of  the  defendant  to  vacate 
the  order  for  publication  of  the  summons  in  such  action. 

Id. — Eyidbnce — Memorandum  of  Contraot — ^Assignment — ^Failubb  to 
BuLE  ON  Objections — Extent  of  Pbbjudice — ^Proper  Evidence — 
Findings. — The  extent  to  which  defendant  was  prejudiced  by  the 
failure  of  the  court  to  rule  upon  his  objections  to  the  admission  in 
evidence  of  the  memorandum  of  the  contract  of  sale,  and  the  as- 
signment of  it  to  plaintiff,  is  measured  by  the  injury  which  would 
result  from  their  improper  admission.  It  is  a  sufficient  answer 
to  such  failure  that  they  were  properly  admitted,  and  that  the  find- 
ings are  conclusive  that  they  were  received  and  considered  in  evi- 
dence. 

Id. — ^Memorandum  a  Sufficient  Contract — Sionatubx  bt  Partt  to 
BX  Charged — Mutuality — Tender  and  Suit. — The  memorandum 
was  a  sufficient  contract  on  which  to  base  the  action.  It  named  both 
parties,  fixed  the  terms  of  sale,  and  was  signed  by  the  party  to 
be  charged.    Mutuality  attached  by  the  tender  and  subsequent  suit 

lb. — Certainty  of  Contract — Mode  of  Securing  Defsbred  Payments 
— ^Vendor's  Lixn. — The  contract  was  not  rendered  uncertain  from 
failure  to  specify  a  method  of  securing  deferred  payments.  In 
the  absence  of  specific  agreement  by  which  deferred  payments  and 
the  interest  thereon  are  to  be  secured  in  the  sale  of  real  property, 
the  law  fixes  the  security  through  a  vendor's  lien. 

Id. — Time  for  Deed — ^Last  Payment  to  be  Made  or  Tendered. — The 
law  fixes  the  time  for  a  deed  in  a  contract  for  payment  of  the  pur- 
chase money  in  installments,  with  interest  on  deferred  payments 
when  the  last  payment  is  made  or  tendered. 

Id. — Contract  Assignable  by  Purchaser. — The  interest  of  the  pur- 
chaser named  in  the  contract  of  sale  is  assignable,  and  the  assign- 
ment passes  aU  of  the  interest  of  the  purchaser  to  the  assignee. 

Id. — Purchase  by  Partnership  in  Firm  Name — Estoppel  of  Ven- 
dor.— Where,  the  defendant,  as  vendor,  dealt  with  a  partnership 
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doing  business  1^  the  flnn  name  of  the  "Sonthern  California  Bealty 
Go./'  consisting  of  two  partners,  one  of  whom  witnessed  his  signa- 
ture to  the  contrast,  the  defendant  is  not  in  a  position  to  question 
the  authoritj  of  the  partnership  to  enter  into  the  original  contract 
sought  to  be  specifically  enforced. 

Id.— Bbaii  Estatb  Fom — Absitb  Dibmkd  Pusonal— Aocnot  cm  Om 
Pabtt  to  Assign  in  Fikm  Namx. — The  partnership  being  for  the 
purpose  of  dealing  in  real  estate,  as  between  the  partners,  in  the 
settlement  of  their  equities,  the  assets  of  the  firm  must  be  regarded 
as  personal  property;  and  the  agency  of  one  of  the  partners  is  a 
sufficient  authority  to  execute  an  assignment  of  the  contract  in  the 
firm  name. 

Id. — TXNDIE  OV  FiNAIi  PATICKNT— DlMAND  fOB  DOD— DllCAND  FOB  POS- 

SB88I0N  NOT  BiQxnsiTi. — ^Wherc  the  final  tender  was  made,  no  de- 
mand for  poasession  was  requisite.  The  demand  for  a  deed,  if 
complied  with,  would  confer  a  right  of  possession  without  demand. 

Id. — ^Agkbbmxnt  not  Withdrawn  bt  Yxndob— Bxtkntion  ov  Monbt 
Paid. — No  withdrawal  from  the  agreement  by  the  yendor  based 
upon  a  tender  of  the  money  received  thereunder  is  made  to  appear. 
One  cannot  be  said  to  have  withdrawn  from  an  agreement  by  simply 
expressing  a  desire  or  intention  to  do  so,  whUe  he  retains  the  con- 
sideration paid  him  on  account  of  its  execution. 

Id.— Laohbs  not  Ihfutablx  to  Plaintht. — ^Laches  cannot  be  imputed 
to  plaintiff  in  bringing  the  action  because  of  a  delay  of  a  little  over 
three  months  after  the  cause  of  action  arose  before  suit  was  brought, 
especially  in  view  of  the  fact  there  is  nothing  in  the  record  indicat- 
ing any  fluctuations  in  value  between  those  dates. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Frank  F.  Oster,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Bert  F.  Mull,  for  Appellant. 

A.  C.  Lawson,  and  Eendrick,  Enott  ft  Martin,  for  Respond- 
ent. 

ALLEN,  P.  J. — The  action  was  one  for  a  decree  requiring 
defendant  to  specifically  perform  a  contract  for  the  convey- 
ance of  real  property.  It  is  based  upon  an  agreement  be- 
tween defendant  and  plaintiff's  assignor,  which  is  in  the 
words  and  figures  following: 
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''Long  Beach,  California,  Oct.  26fh,  1904. 
''Received  of  Southern  California  Realty  Co.,  one  hundred 
($100)  dollars  as  deposit  and  part  payment  on  the  west  140 
feet  of  lots  10,  12,  in  block  67  of  the  city  of  Long  Beach, 
county  of  Los  Angeles,  state  of  California. 

''Certificate  of  title  to  be  furnished  showing  said  property 
free  of  aU  encumbrances;  also  deed  properly  signed  and  ex- 
ecuted. 

"Price  to  be  thirty-five  hundred  ($3500)  dollars  net  to 
seller;  terms,  fifteen  hundred  ($1500)  dollars  cash,  balance 
payable  $1000  in  one  year  and  $1000  in  two  years,  with  in- 
terest at  7%  on  deferred  payments. 

"W.  J.  DAVIS. 
"L.  P.  Oakes, 

"Witness  to  Signature  of  W.  J.  Davis.'* 

It  is  averred  that  Oakes  subscribed  his  name  as  witness  at 
the  request  of  defendant  Davis,  and  that  the  instrument,  duly 
acknowledged  so  as  to  entitle  it  to  record,  was  recorded  in  the 
records  of  Los  Angeles  county,  state  of  California,  on  Novem- 
ber 22,  1904 ;  that  on  the  date  of  the  execution  of  the  instru- 
ment L.  F.  Oakes  and  one  Bizby  were  partners  engaged  in 
buying  and  selling  real  estate  in  Los  Angeles  county,  and 
doing  business  under  the  firm  name  and  style  of  the  Southern 
California  Realty  Company.  It  is  further  averred  that  said 
firm  paid  the  cash  payment  mentioned  in  the  agreement ;  that 
the  total  consideration  agreed  to  be  paid  for  the  property  was 
the  fair  market  value  of  the  same  at  the  time  of  the  agree- 
ment, and  was  as  to  all  parties  fair,  just  and  equitable.  It 
is  further  averred  that  on  November  21,  1904,  notwithstand- 
ing defendant's  failure  to  provide  the  certificate  of  title  as 
specified,  the  firm  tendered  to  defendant  the  balance  of  the 
cash  payment;  that  on  the  13th  of  December  following  such 
firm  assigned  and  transferred  to  plaintiff  the  agreement,  with 
all  their  right,  title  and  interest  to  the  property  described, 
which  said  agreement  is  in  the  words  and  figures  following: 

"For  value  received  we  have  assigned  and  sat  over,  and 
do  hereby  assign  and  set  over,  all  our  right  and  interest  in,  to 
and  under  the  within  agreement  to  Edward  S.  Tutt. 
"Dated  this  13th  day  of  December,  1904. 

"SOUTHERN  CALIFORNIA  REALTY  CO., 

"Per  L.  F.  Oakml'' 
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This  assignment  was  indorsed  upon  said  agreement  ex- 
ecuted by  defendant  Davis.  Thereafter,  on  the  dates  fixed 
in  the  agreement  for  making  the  deferred  payments,  plaintiff 
tendered  the  amounts  thereof,  with  interest  as  specified  in 
such  agreement,  and  on  the  26th  of  October,  1906,  tendered 
to  defendant  the  full  sum  of  $3,400,  with  interest  as  specified, 
and  demanded  that  defendant  execute  a  deed  conveying  said 
property,  which  defendant  has  failed  and  refused  to  do.  It 
is  further  averred  that  plaintiff  is  ready  and  willing,  and  has 
been  at  all  times,  to  pay  said  purchase  price,  together  with 
interest  thereon,  and  the  amount  was  brought  into  court  and 
offered  to  defendant  in  pa3rment  thereof.  That  defendant 
Davis  on  August  14,  1906,  made  a  pretended  conveyance  of 
said  property  to  himself,  in  which  he  is  designated  as  grantee 
therein  under  the  name  of  Jasper  Davis,  but  that  said  Will- 
iam J.  Davis  and  Jasper  Davis  are  one  and  the  same  person ; 
that  the  deed  was  made  without  consideration,  and  for  the 
sole  purpose  of  annoying  plaintiff  and  hindering  and  delay- 
ing the  enforcement  of  the  agreement  held  by  plaintiff. 

Issue  was  made  as  to  all  the  allegations  of  the  complaint. 
Upon  the  trial,  the  court  found  in  favor  of  plaintiff,  and  that 
all  the  allegations  of  the  complaint  were  true  and  the  allega- 
tions of  the  answer  untrue,  and  rendered  a  judgment  and 
decree  accordingly  in  plaintiff's  favor,  from  which  defendant 
William  J.  Davis  appeals  under  the  alternative  method. 

It  is  insisted  by  appellant  that  the  substituted  process 
shown  to  have  been  made  in  the  action  was  insufficient  to  give 
the  court  jurisdiction.  We  think  that  in  actions  of  this  kind 
service  of  process  may  be  made  by  publication.  The  action 
being  one  for  the  determination  of  a  right  or  interest  in  real 
property  (Orocers'  Union  v.  Kern  etc.  Co,,  150  Cal.  473,  [89 
Pac.  120] )  brings  the  same  within  section  412  of  the  Code  of 
Civil  Procedure.  The  rule  is  laid  down  in  Pennoyer  v.  Neff, 
95  U.  S.  727:  ''In  cases  where  the  object  of  the  action  is  to 
reach  and  dispose  of  property  in  the  state,  or  of  some  interest 
therein,  by  enforcing  a  contract  respecting  the  same,"  con- 
structive notice  is  beld  sufficient.  In  Heidritter  v.  Elizabeth 
Oil  Cloth  Co.,  112  U.  S.  301,  [5  Sup.  Ct.  Rep.  135],  it  is  said 
that  jurisdiction  may  be  acquired  "by  the  mere  bringing  of 
the  suit  in  which  the  claim  is  sought  to  be  enforced"  against 
the  property  situate  within  the  territorial  jurisdiction;  that 
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this  ''may  by  law  be  equivalent  to  a  seizure,  being  the  open 
and  public  exercise  of  dominion  over  it  for  the  purposes  of 
the  suit";  all  of  which  is  quoted  with  approval  in  Loaiza  v. 
Superior  Court,  85  CaL  34,  [20  Am.  St.  Rep.  197,  24  Pac. 
707] .  We  find  no  error  in  tiie  action  of  the  court  denying  the 
motion  to  vacate  and  set  aside  the  order  for  publication  of 
summons. 

It  is  claimed  that  the  trial  court  neglected  to  make  a  formal 
ruling  upon  objections  to  the  admission  in  evidence  of  the 
memorandum  and  the  written  assignment.  Conceding  this 
to  be  true,  the  extent  to  which  defendant  could  be  prejudiced 
thereby  is  measured  by  the  injury  which  would  have  resulted 
from  their  improper  admission.  The  findings  are  conclusive 
that  the  instruments  were  received  and  considered  in  evidence, 
and  we  think  that  they  were  properly  received.  The  memo- 
randum was  sufficient  as  a  contract  upon  which  to  base  the 
action.  {Bird  v.  Potter,  146  Cal.  288,  [79  Pac.  970] .)  Mutu- 
ality attached  by  the  tender  and  subsequent  suit.  (Civ.  Code, 
sec.  3388.)  It  is  claimed  that  the  memorandum  was  uncer- 
tain, in  that  the  manner  of  securing  the  deferred  payments 
did  not  appear.  In  the  absence  of  specific  agreement  by 
which  deferred  payments  are  to  be  secured  in  the  sale  of  real 
property,  the  law  fixes  the  security  through  a  vendor's  lien. 
The  law  also  determines  that  the  time  for  delivery  of  the  deed 
under  a  contract  of  this  kind  is  when  the  last  payment  is 
made  or  tendered.  We  regard  the  agreement  as  an  assign- 
able one  (Civ.  Code,  sec.  1458),  and  the  assignment  sufficient 
to  pass  the  interest  of  plaintiff's  assignor.  Defendant,  hav- 
ing dealt  with  the  partnership,  is  not  in  a  position  to  ques- 
tion its  authority  to  enter  into  the  original  contract.  (Fresno 
Canal  Co.  v.  Warner,  72  Cal.  380,  [14  Pac.  37] ;  Taney  v. 
Morton,  94  Cal.  560,  [29  Pac.  1111].)  The  partnership  being 
one  for  the  purpose  of  dealing  in  real  estate,  as  between  the 
parties  in  the  settlement  of  equities  between  themselves,  the 
assets  of  the  firm  must  be  regarded  as  personal  property 
(Woodward  v.  McAdam,  101  Cal.  440,  [35  Pac.  1016]),  and 
the  agency  of  one  of  the  partners  a  sufficient  authority  to  ex- 
ecute the  assignment  in  the  firm  name. 

No  demand  of  possession  was  requisite  when  final  payment 
was  tendered.  The  demand  for  a  deed,  if  complied  with, 
would  confer  right  of  possession  without  demand. 


720  Whttlst  v.  Bbadlet.  [13  Cal.  App. 

No  withdrawal  from  the  agreement  based  upon  a  tender  of 
the  money  received  thereunder  is  made  to  appear.  One  can- 
not be  said  to  have  withdrawn  from  an  agreement  by  simply 
expressing  a  desire  or  intention  so  to  do,  while  he  retains  the 
consideration  paid  him  on  account  of  its  execution.  The 
claim  of  appellant  that  he  offered  to  refund  the  amount  re- 
ceived by  him  is  found  by  the  court  to  be  untrue. 

Laches  cannot  be  imputed  to  plaintiff  in  bringing  the  ac- 
tion, because  of  a  delay  of  a  little  over  three  months  after  the 
cause  of  action  arose  before  suit  was  brought,  especially  in 
view  of  the  fact  that  there  is  nothing  in  the  record  indicating 
any  fluctuations  in  value  between  those  dates. 

An  examination  of  the  record,  or  that  portion  thereof  to 
which  reference  in  made  in  the  briefs,  satisfies  us  that  each 
and  every  finding  of  the  court  has  support  from  the  evidence. 

Judgment  and  order  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  1, 1910. 


[Civ.  No.  645.    Third  AppeUate  Distriet-^Tuly  6,  1910.] 

OEBALD  S.  WHITLEY  and  M.  FISHER,  Respondents,  v. 
ALEXANDER  BRADLEY,  Appellant. 

AonOK  fOB  AOOOUNTINO  AMD  DISSOLUTION  Of  PASTNEBSmP  —  APPOIMT- 

ifXNT  OF  RECEiysa— DisCBEnoN — Rkvisw  upon  Appbau — The  power 
to  appoint  a  reeeiver  in  an  action  for  an  accounting  and  dissolu- 
tion of  an  alleged  partnership  is  one  of  sound  judicial  discretion; 
and  unless  it  can  be  said  that  there  appears  from  the  record  here 
a  clear  abuse  of  such  discretion  in  the  action  of  the  court  below  in 
making  the  order  appealed  from,  the  same  must  stand. 

L). — Equttablb  Belisf  bt  Begbiveb  When  Invoked. — Equitable  relief 
by  waj  of  the  appointment  of  a  receiver  will  be  invoked  only  when 
the  exigencies  of  the  case  clearly  appear  to  absolutely  require  it 
for  the  conservation  of  the  rights  of  all  the  parties  concerned  in 
the  litigation  giving  rise  to  the  application  for  such  relief. 
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lb. — ^EXTRAOBDINABT  BXMZDT — ShOWINO  BeQTTIRBD  IOB  APPOINTMENT. — 

The  appointment  of  a  receiver  is  justly  regarded  as  an  extraordi- 
nary or  harsh  remedy;  and  a  court  of  equity  will  never  exercise  its 
discretion  favorably  to  a  motion  invoking  the  aid  of  thia  remedy, 
except  upon  a  dear  showing  that  such  relief  is  necessary  in  order 
to  preserve  and  fully  protect  the  rights  of  all  parties. 
Id. — Probable  Right  in  Pbopsbty — ^Dangbb  op  Loss. — It  must  be  made 
to  appear  that  the  person  seeking  the  appointment  of  a  receiver  has 
at  least  a  probable  right  or  interest  in  the  property  or  fund  involved 
in  the  litigation,  and  that  there  is  danger  of  its  being  lost  or  de- 
stroyed or  misappropriated,  unless  a  receiver  be  appointed  pendente 
lite. 

Id. — ^Findinq  upon  Gonplictino  Testhiont — Abuse  op  Diso&btion  not 
Shown. — Where,  upon  conflicting  testimony,  the  right  or  interest 
and  the  danger  of  the  destruction  or  misappropriation  of  the  prop- 
erty or  fund  is  found  to  exist,  a  reviewing  court,  as  a  general  rule, 
Is  in  no  position  to  say  that  the  nisi  prius  court  has  abused  its  dis- 
cretion in  the  appointment  of  a  receiver. 

llK — ^FOEMATION   OP  PABTNEBSHIP   PUOB  TO  InOORPOBATION — PaBTNEB- 

8HIP  Business  not  Tbanspxbbsd  to  Cobpobation—Bbceiveb  not 
Distubbbd. — Though  the  parties  forming  a  partnership  contemplated 
the  formation  of  a  corporation  which  was  in  fact  formed,  but  it 
appears  that  the  partnership  business  never  was  transferred  to  the 
sorporation,  it  does  not  affirmatively  appear,  on  account  of  the  mere 
formation  of  such  corporation,  that  the  court  abused  its  discretion 
in  the  appointment  of  a  receiver  of  the  partnership  business.  It  is 
sufficient  that  there  is  some  showing  that  it  was  the  original  inten- 
tion and  agreement  of  the  parties  to  form  a  partnership,  and  that 
they  actually  formed  and  carried  on  the  business  through  that  in- 
strumentality, and  that  the  showing  is  of  such  a  character  as  to 
make  it  impossible  for  this  court  to  reverse  the  order  appealed  from 
without  an  unwarranted  interference  with  the  discretion  vested  in 
the  trial  court. 

Id. — ^Lkasb  Tasen  in  Naicb  or  Pabtnbbship— YALUABia  Asset. — ^Where 
a  lease  was  taken  in  the  name  of  the  partnership  for  the  purpose 
of  carrying  on  its  business,  such  lease  is  a  valuable  asset  of  the 
business. 

Id. — ^Pabtnebs  not  Puttino  Monet  into  Business — Evidentiabt  Faot 
^Finding. — The  fact  that  plaintiffs,  as  members  of  the  partnership, 
did  not  put  money  into  the  business,  does  not  change  the  situation 
as  to  the  fact  of  partnership.  It  is  a  mere  evidentiary  considera- 
tion which  cannot  overthrow  the  finding  as  to  the  existence  of  the 
partnership. 

Id. — Joint  Ownebship  op  Pbopebty  in  Pabtnebship  not  Essential  to 

Pabtnebship. — ^To  constitute  a  partnership  it  is  not  essential  that 

there  should  be  property  forming  the  capital  jointly  owned  by  the 

partners;  nor  does  it  follow  that  because  one  partner  may  not  put 

18  OaL  App.^46 
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up  his  share  of  the  eapital  under  an  agreement  to  form  a  partner- 
•hip,  the  combination  bo  formed  is  anj  less  a  partnership. 

lb. — Pabtnkbship  Agbxbment— Equal  Shabbs  in  Profxts — Shabs  in 
Losses  Implied. — ^Where  the  express  agreement  was  that  the  part- 
ners should  at  all  times  share  equally  in  the  profits  of  the  business, 
it  is  implied,  in  the  absence  of  a  stipulation  to  the  eontraiy,  that 
they  should  also  share  eqnally  the  burden  of  its  losses. 

In.— Tbansfeb  ov  Stock  in  Gobporation — ^Umbqual  Shabbs — ^Pabtneb- 
BHip  AssiETB  NOT  Inxjbing  TO  GoBPOBATiON. — ^Whexe  it  appears  that 
no  part  of  the  business  or  assets  of  the  corporation  was  in  fact 
transferred  to  the  corporation,  it  cannot  be  claimed  that  the  part- 
nership assets  inured  equitably  to  the  corporation,  where  the  stock 
was  not  equally  distributed  pursuant  to  the  partnership  agreement, 
but  defendant,  in  Tiolation  thereof,  demanded  and  had  issued  to 
himself  more  than  one-half  of  the  capital  stock,  instead  of  one- 
third  thereof,  under  the  partnership  agreement  for  equal  shares. 

Id. — Transfer  of  Stock  not  Conveyino  Pabtnebship  Pbopertt. — ^The 
transfer  of  stock  by  one  of  the  partners  to  another  cannot  make  the 
former  any  the  less  a  partner  in  the  property  and  business  which 
were  not  transferred  to  the  corporation,  and  could  not  inure  to  its 
benefit  on  account  of  unequal  shares  issued  therein. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  appointing  a  receiver  pendente 
lite.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  Boardman,  for  Appellant. 

Bichard  C.  Harrison,  and  B.  Y.  Whiting,  for  Respondents. 

HART,  J. — This  is  an  appeal  from  an  order  appointing  a 
receiver,  pendente  lite. 

The  complaint  alleges  that  ''on  or  about  the  fourth  day  of 
January,  1907,  at  the  city  of  San  Francisco,  state  of  Cali- 
fornia, said  plaintiffs  and  said  defendant  entered  into  an 
agreement  wherein  and  whereby  said  parties  agreed  to  form 
a  copartnership  for  the  purpose  of  carrying  on  the  business  of 
manufacturing  and  selling  cement  wash-trays  and  doing  a 
general  cement  construction  business — said  business  to  be  con- 
ducted under  the  firm  name  of  'California  Cement  Tray  Com- 
pany/ and  it  was  then  and  there  agreed  that  each  of  said 
parties  should  furnish  one-third  of  the  necessary  capital  to 
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carry  on  said  business  and  each  of  said  parties  should  receive 
one-third  of  the  profits  of  said  business  and  be  liable  for  one- 
third  of  the  debts  of  the  same";  that  said  parties  ever  since 
entering  into  said  agreement  have  conducted  said  business  in 
pursuance  of  the  terms  of  said  agreement;  that  said  copart- 
nership has  acquired  and  "now  owns"  valuable  property,  con- 
sisting of  a  lease  of  land  situated  in  the  city  of  San  Francisco 
and  other  property  of  different  kinds  of  the  approximate  ag- 
gregate value  of  $18,850;  that  ''said  copartnership  is  largely 
indebted."  It  is  further  alleged  that  **on  or  about  the 
twenty-first  day  of  May,  1907,  said  defendant  denied  the  ex- 
istence of  said  copartnership,  denied  that  said  plaintiffs  had 
any  interest  in  said  business,  and  then  excluded,  and  ever 
since  has  continued  to  exclude,  said  plaintiffs  from  any  par- 
ticipation in  said  business,  and  ever  since  the  last-mentioned 
date  has  taken  sole  charge  of  said  business,  and  has  retained 
the  whole  proceeds  thereof  and  income  therefrom";  that  since 
said  twenty-first  day  of  May,  1907,  said  defendant  has  not 
kept  up  the  manufacture  of  trays,  so  far  as  quantity  is  con- 
cerned, as  theretofore,  but  has  manufactured  not  more  than 
one-fifth  of  the  number  of  trays  which  had  prior  to  that  date 
been  manufactured,  and  ''has  been,  and  is  selling  the  trays 
on  hand  at  prices  unreasonably  low,  and  turning  the  assets  of 
said  copartnership  into  cash  and  applying  the  proceeds 
thereof  to  his  own  use,  and  unless  restrained  by  an  order  of 
this  honorable  court,  will  continue  to  do  so."  It  is  addition- 
ally averred  that  "it  is  necessary  that  a  receiver  be  appointed 
to  take  possession  of  the  assets  of  said  copartnership  and  man- 
age the  said  business  for  the  benefit  of  the  said  partners  and 
of  the  creditors  of  said  copartnership." 

An  accounting  of  the  business  and  the  affairs  of  the  alleged 
copartnership  and  a  dissolution  thereof  constitute  the  ultimate 
relief  demanded,  and  that  in  the  meantime  a  receiver  be  ap- 
pointed to  take  charge  of  the  business  and  the  defendant 
enjoined  from  "selling,  encumbering  or  otherwise  disposing 
of  said  property  or  any  part  thereof  until  the  further  order 
of"  the  court. 

The  answer  specifically  denies  each  and  every  material  al- 
legation of  the  complaint,  and,  by  way  of  an  affirmative 
defense,  alleges  that  the  defendant  had  for  many  years  prior 
to  the  fourth  day  of  January,  1907,  been  engaged  in  the  manu- 
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facture  of  cement  trays  in  the  city  of  San  Francisco;  that  on 
said  date  he  made  an  agreement  with  the  M.  Fisher  Company, 
a  corporation,  by  which  the  latter  was  to  eonstract  the  build- 
ings ''now  situate  on  the  premises  described  in  plaintifb*  com* 
plaint  herein'';  that  shortly  thereafter,  ''the  plaintiffs  herein 
proposed  the  formation  of  a  corporation  to  be  known  as  '  The 
California  Cement  Tray  Company,'  to  conduct  said  business,  in 
which  they  should  hold  two-thirds  of  the  capital  stock  thereof, 
and  which  should  have  the  property  described  in  plaintiffs' 
said  complaint  and  conduct  the  business  mentioned  therein"; 
that,  accordingly,  said  corporation  was  subsequently  organized 
and  "went  into  the  possession  of  all  the  property  described 
in  plaintiffs'  complaint,  and  has  since  remained  in  the  pos- 
session of  the  same,  and  that  the  business  mentioned  in  said 
plaintiffs'  complaint  has  since  been  in  the  possession  of  and 
conducted  in  the  name  of  said  corporation ;  that  all  said  prop- 
erty and  said  business  is  now  in  the  possession  of  and  being 
conducted  by  and  in  the  name  of  said  corporation."  De- 
fendant further  alleges  that  plaintiff  Fisher  on  the  seventh 
day  of  May,  1907,  "for  a  valuable  consideration/'  assigned, 
transferred  and  delivered  to  defendant  all  the  capital  stock 
held  by  him  in  said  corporation,  and  after  such  transfer  said 
plaintiff  had  no  other  stock  or  further  interest  whatever  in 
said  corporation;  that  plaintiff  Whitley  "has  not  contributed 
or  paid  any  money  whatever  toward  the  capital  stock  of  said 
corporation,  and  has  not  paid  any  money  whatever  for  the 
construction  of  the  said  improvements  on  the  premises  de- 
scribed in  plaintiffs'  complaint,  and  has  not  contributed  or 
paid  any  money  whatever  in  or  about  the  manufacture  or 
purchase  of  the  personal  property  described  in  said  com- 
plaint"; that  he  has  not  paid  or  contributed  any  money  what- 
ever as  capital  of  the  alleged  copartnership,  and  that  said 
Whitley  has  no  interest  in  or  ownership  of  the  said  property 
described  in  the  complaint  "as  a  copartner  therein  or  other- 
wise." 

The  application  for  the  appointment  of  a  received  was 
heard  on  the  twentieth  day  of  June,  1907,  at  which  time  evi- 
dence, oral  and  documentary,  was  introduced  both  in  support 
of  and  against  the  allowance  of  said  application. 

The  power  to  appoint  a  receiver  is  one  of  sound  judicial 
discretion,  and  unless  we  can  say  that  there  appears  from  the 
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record  here  a  clear  abnse  of  sach  discretion  in  the  action  of 
the  court  below  in  making  the  order  appealed  f  rom,  the  same 
mnst  stand. 

Equitable  relief  by  way  of  the  appointment  of  a  receiver 
will  be  invoked  only  where  the  exigencies  of  the  case  clearly 
appear  to  absolutely  require  it  for  the  conservation  of  the 
rights  of  all  the  parties  concerned  in  the  litigation  giving  rise 
to  the  application  for  such  relief.  The  api>ointment  of  a  re- 
ceiver is  justly  regarded  as  an  extraordinary  or  harsh  remedy, 
and  a  court  of  equity  will  never  exercise  its  discretion  favor- 
ably to  a  motion  invoking  the  aid  of  this  remedy  except  upon 
a  satisfactory  showing  that  such  relief  is  necessary  in  order 
to  preserve  and  fully  protect  the  rights  of  all  the  parties. 
{Mead  et  ai.  v.  Burk  et  al.,  156  Ind.  577,  [60  N.  E.  338].) 
It  must,  of  course,  be  made  to  appear  that  the  person  seeking 
such  relief  has  at  least  a  probable  right  or  interest  in  the  prop- 
erty or  fund  involved  in  the  litigation,  and  that  there  is 
danger  of  its  being  lost  or  destroyed  or  misappropriated  unless 
a  receiver  be  appointed  pendente  Ute;  and  where,  upon  con- 
flicting testimony,  such  right  or  interest  and  danger  of  the 
destruction  or  misappropriation  of  the  property  or  fund  are 
found  to  exist,  a  reviewing  court  is,  as  a  general  rule,  in  no 
position  to  say  that  a  nisi  prius  court  has  abused  its  discretion 
in  the  appointment  of  a  receiver.  (High  on  Receivers,  3d 
ed.,  sec.  11;  Mead  et  al.  v.  Burk  ei  al.,  156  Ind.  577,  [60  N.  E. 
338] ;  Copper  Hill  Min.  Co.  v.  Spencer,  25  Cal.  16 ;  GiUeti  v. 
Higgins,  142  Ala.  444,  [38  South.  664] ;  Brown  v.  Vander- 
metden,  41  Mich.  418,  [49  N.  W.  920] ;  Bank  etc.  v.  Hardy 
(Miss.),  48  South.  731;  Dawson  v.  Parsons,  137  N.  Y.  605, 
[33  N.  E.  482] ;  Lyle  v.  Commercial  Bank,  93  Va.  487,  [25 
S.  E.  547] ;  Nash  v.  Meggett,  89  Wis.  486,  [61  N.  W.  283] ; 
Naylor  v.  Sidener,  106  Ind.  179,  [6  N.  E.  345] ;  Cone  v.  Paute, 
12  Heisk.  506 ;  Cameron  v.  Oroveland  Imp.  Co.,  20  Wash.  169, 
[72  Am.  St.  Rep.  26,  54  Pac.  1128].) 

The  determination  of  the  question  here  must,  therefore,  of 
necessity  rest  upon  the  proposition  whether  the  evidence  upon 
which  the  order  appealed  from  was  made  afSrmatively  dis* 
closes  an  abuse  of  discretion. 

The  contention  of  the  appellant  is  that  the  evidence  received 
at  the  hearing  of  the  motion  is  insufficient  to  show  that  there 
ever  was  an  agreement  to  organize  a  partnership,  much  less 
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the  organization  of  one,  between  the  parties  to  this  suit ;  that, 
on  the  contrary,  it  was  understood  and  agreed  among  the  par- 
ties that  they  would  form  a  corporation,  as  alleged  in  the 
answer,  for  the  purpose  of  manufacturing  cement  trays;  that 
the  property  mentioned  in  the  complaint  was  acquired  for 
the  benefit  of  such  corporation;  that,  in  accordance  with  this 
understanding,  a  corporation  was  formed.  It  is  further  con- 
tended by  appellant  that  the  lease  mentioned  and  claimed  as 
partnership  property  is  shown  to  have  been  transferred  to  the 
corporation ;  that  the  plaintiff  Fisher,  the  evidence  shows,  sold 
and  transferred  whatever  stock  he  owned  in  the  corporation 
to  the  defendant,  and  that,  according  to  the  testimony,  plain- 
tiff Whitley  never  at  any  time  contributed  any  money  toward 
or  for  the  benefit  of  either  the  alleged  partnership  or  the  cor- 
poration. 

The  claim  of  respondents  is,  as  the  allegations  of  the  com- 
plaint in  part  show,  that  the  original  agreement  between  the 
parties  was  to  form  a  copartnership,  to  thereafter  incorporate 
and  then  to  transfer  the  business  and  property  of  said  part- 
nership to  the  corporation  so  formed;  that  the  property  was 
owned  and  the  business  conducted  by  them  as  copartners,  and 
that  said  property  and  said  business  have  never  been  trans- 
ferred to  the  corporation  formed  subsequently  to  the  formation 
of  the  partnership. 

We  cannot  say  that  it  affirmatively  appears  from  the  record 
that  the  court  was  not  justified  in  appointing  a  receiver,  or, 
in  other  words,  that  the  court  thus  abused  its  discretion. 

Both  Whitley  and  Fisher  testified  that  in  the  early  part  of 
January,  1907,  they  and  the  defendant  entered  into  an  agree- 
ment to  form  a  partnership  for  the  purpose  of  carrying  on 
the  business  of  manufacturing  and  selling  cement  trays. 
Fisher  testified  that  at  the  time  now  spoken  of  Bradley  was 
not  engaged  in  business.  ''Prior  to  the  fire,"  continued 
Fisher  (referring  to  the  fire  of  1906 ),  ''he  had  been  in  the 
cement  wash-tray  business,  but  not  since  the  fire.  He  claimed 
that  he  had  promised  Mr.  Whitley  that  at  any  time  he  [Brad- 
ley] should  go  into  the  tray  business  he  would  have  him  act 
as  partner,  and  I  acquiesced  in  that  and  said  I  would  go  into 
partnership  with  them  under  those  conditions."  The  plain- 
tiffs and  defendant  agreed  that  Bradley  and  Whitley  should 
manage  the  business,  for  which  each  was  to  receive  a  salary. 
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The  property  upon  which  the  building  to  be  used  for  canying 
on  the  business  was  erected  was  leased  by  the  parties  in  the 
names  of  Bradley  and  Whitley.  It  was  agreed  that  after  the 
business  was  started  a  corporation  should  be  organized  for 
the  purpose  of  conducting  the  business.  Neither  Whitley  nor 
Fisher  actually  contributed  any  money  toward  establishing 
the  business,  but  both  testified  that  they  were  at  aU  times 
ready  and  willing  to  put  up  their  respective  shares,  but  were 
told  by  Bradley  to  wait  until  the  business  was  incorporated, 
when  they  would  divide  up  the  stock,  the  agreement  being  that 
the  shares  in  and  the  profits  of  the  business  should  be  equally 
divided.  Efforts  were  finally  made  to  incorporate  and  a  law- 
yer consulted  with  that  view;  but  Bradley  demanded  fifty-one 
per  cent  of  the  stock  ''and,"  testified  Fisher,  ''that  broke  this 
thing  all  to  pieces,  and  Mr.  Whitley  and  myself  not  agreeing 
to  that,  we  couldn't  come  to  any  conclusion  at  aU." 

Whitley,  as  stated,  corroborated  Fisher  in  all  impc>rtant 
particulars  as  to  the  agreement  between  the  parties.  The  par- 
ties were  to  be  equal  partners,  he  said,  and  share  equally  in 
the  profits — that  is,  each  was  to  have  a  one-third  interest  in 
the  business  and  each  to  receive  one-third  of  the  profits. 
Whitley  negotiated  for  the  lease  of  the  property  upon  which 
the  building  was  erected,  and  he  and  Bradley  were  each  to 
receive  a  monthly  salary,  while  Fisher,  not  actively  engaged 
in  the  management  of  the  concern,  was  to  receive  his  share  of 
the  profits  only.  '' Before  the  building  was  completed,"  pro- 
ceeded Whitley,  *'we  were  making  trays.  We  carried  on  the 
business  of  manufacturing  cement  trays  under  the  name  of 
the  'California  Cement  Tray  Company.'  I  took  care  of  the 
books  and  handled  the  outside  business  and  solicited  business. 
Mr.  Bradley  took  charge  of  the  making  of  the  trays  and  selling 
them.  Mr.  Fisher  was  the  silent  man,  and  had  a  great  deal  of 
prestige,  and  is  connected  with  Levy  Brothers,  who  buy  more 
material  than  anybody  else  in  San  Francisco."  Referring  to 
the  fact  that  he  had  not  put  any  money  into  the  business, 
Whitley  testified:  "I  had  several  conversations  with  Mr. 
Bradley  about  my  putting  up  money.  He  always  put  it  off. 
There  was  always  some  excuse,  and  we  couldn't  come  to  any 
agreement.  I  told  him  my  money  was  lying  in  the  bank  any 
time  he  wanted  it.  .  .  .  There  was  no  arrangement  or  under- 
standing had  between  me,  Bradley  and  Fisher  as  to  the  amount 
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of  money  that  any  of  ns  should  pnt  into  the  business,  but  I 
told  Mr.  Bradley  my  money  was  ready  to  be  paid  at  any  time. 
Mr.  Bradley  refused  to  take  money  on  account.  He  said  that 
he  wanted  all  the  bills  to  come  in,  and  wanted  the  building 
and  the  plant  to  be  put  in  operation,  and  that  then  we  would 
divide  up  the  business  share  and  share  alike,  and  repay  him 
for  the  money  that  he  had  withdrawn  from  the  bank  with 
interest." 

The  attorney  consulted  by  the  parties  with  regard  to  the 
formation  of  a  corporation  prepared  the  papers  for  that  pur- 
pose, and  also  prepared  a  draft  of  the  minutes  of  what  should 
take  place  at  the  preliminary  meeting  of  the  directors.  Me^ 
Orath,  the  secretary  of  the  board  of  directors,  testified  that 
there  was  a  meeting  of  the  stockholders  held  on  February  9, 
1907,  and  that  the  business  then  transacted  was  the  election 
of  the  directors  of  the  corporation,  after  which,  and  on  the 
same  day,  said  directors  held  a  meeting,  at  which  the  only 
business  transacted  was  the  adoption  of  a  code  of  by-laws. 
He  further  testified  that  there  were  no  other  meetings  of  the 
directors  after  the  ninth  day  of  February,  and  that  what  pur- 
ported in  the  ** minute-book"  of  the  corporation  to  have  been 
an  offer  on  the  part  of  Bradley,  Whitley  and  Fisher  to  trans- 
fer and  assign  to  the  corporation  the  business  of  cement  tray- 
making  and  the  property  used  in  connection  therewith,  and  an 
acceptance  of  said  offer  by  the  corporation  through  the  di- 
rectors, never  took  place.  The  attorney  referred  to  cor- 
roborated these  statements,  saying,  as  before  intimated,  that 
that  part  of  the  ** minute-book"  referred  to  was  prepared  by 
him  not  for  the  purpose  of  representing  the  fact  of  the  trans- 
fer or  the  offer  to  do  so  and  acceptance  thereof,  which  had  then 
not  occurred,  but  merely  as  an  exemplar  to  be  followed  for 
the  proper  preservation  in  the  ** minute-book"  of  the  record 
of  the  transaction  as  so  carried  out,  in  the  event  that  at  any 
future  time  such  transaction  should  take  place. 

Whitley  also  testified  that  the  business  and  property  of  the 
partnership  had  never  been  transferred  to  the  corporation. 

It  may  be  conceded  that  there  is  not  an  overwhelming 
amount  of  testimony  in  the  record  showing  that  the  parties 
first  formed  themselves  into  a  copartnership  for  the  carrying 
on  of  the  business  referred  to  in  the  pleadings  and  the  evi- 
dencej  but  there  is  some  showing  that  such  was  the  original 
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arrangement  and  intention  of  the  parties,  and  that  they 
actually  formed  a  partnership  and  carried  on  the  busineas,  for 
a  time  at  least,  through  that  instrumentality ;  and  this  show- 
ing is  of  a  character  to  make  it  impossible  for  this  court  to 
reverse  the  order  appealed  from  without  an  unwarranted  in* 
terf  erence  with  the  discretion  vested  in  trial  courts  in  such 
matters. 

The  lease  was  taken  in  the  names  of  Bradley  and  Whitley, 
and,  so  far  as  the  record  shows  to  the  contrary,  is  still  in  their 
names.  This,  of  itself,  is  a  valuable  asset  The  property  and 
the  business  were  never  transferred  to  the  corporation,  and  the 
latter,  although  properly  existing,  it  may  be  admitted,  and 
brought  into  existence  for  the  purpose  of  acquiring  the  prop* 
erty  and  business  of  the  partnership  and  conducting  the  same, 
has  never  acquired  the  property  and  the  business  or  either, 
and  as  such  property  and  business  must  be  owned  by  someone, 
ownership  thereof  has  necessarily  remained,  and  still  remains, 
so  far  as  we  are  advised  by  the  record  before  us,  in  the  part- 
nership. 

The  fact  that  neither  Whitley  nor  Fisher  has  put  any  money 
into  the  business  cannot  change  the  situation  in  the  least. 
This  circumstance,  as  an  evidentiary  fact,  tending,  it  may  be, 
to  negative  the  proposition  of  a  partnership,  was  worthy  only 
of  such  weight  as  the  court  deemed  it  entitled  to,  and,  no 
doubt,  was  given  proper  consideration  by  the  judge  in  deter- 
mining  whether  there  existed  a  partnership  between  the  par- 
ties under  the  agreement,  but  it  by  no  means  follows  that, 
because  one  partner  may  not  put  up  his  share  of  the  capital 
under  an  agreement  to  form  a  partnership,  the  combination 
so  formed  is  any  the  less  a  partnership. 

The  case  of  Brooke  v.  Tucker,  149  Ala.  96,  [43  South.  141], 
is  in  many  respects  almost  identical  with  the  case  at  bar. 
There  a  partnership  was  formed  with  an  understanding  be- 
tween the  parties  thereto  that  later  on  there  would  be  organ- 
ized by  the  partners  a  corporation,  to  which  said  business 
would  be  transferred  and  through  the  agency  of  which  the 
same  would  thereafter  be  carried  on.  We  quote  from  the 
opinion  in  that  case:  ^'Whether  complainant  and  Brooke  are 
partners  inter  eese  must  be  determined  by  their  intention  as 
the  same  is  expressed  in  or  may  be  gathered  from  the  written 
agreement  entered  into  by  them.    By  the  contract  it  is  made 
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to  appear  that  complainant  and  Brooke  associated  themselves 
together  for  the  publication  of  a  newspaper.  It  also  appears 
that,  at  the  time  the  contract  was  made,  Brooke  was  the  sole 
owner  of  the  newspaper  plant,  and  it  may  be  conceded  that  by 
the  terms  of  the  contract  he  was  to  remain  the  owner  and 
possessor  of  the  legal  title,  and  in  control,  until  the  formation 
of  the  contemplated  corporation  provided  for  by  the  contract; 
yet  this  of  itself  would  not  prevent  the  contract  from  being 
one  of  partnership.  To  constitute  a  partnership  it  is  not 
necessary  that  there  should  be  property  forming  its  capital 
jointly  owned  by  the  partners.  The  property  employed  in 
the  partnership  business  may  be  separate  property  of  the  part- 
ners; but  if  they  share  in  the  profits  and  losses  arising  from 
its  use,  a  partnership  exists.  (Citing  McCrary  v.  Slaughter ^ 
58  Ala.  230,  234.)  .  .  .  While  nothing  is  said  specifically 
about  the  losses,  or  that  complainant  is  to  share  in  them,  yet, 
construing  all  the  terms  of  the  contract  together,  it  is  our 
opinion  that  there  is  created  a  community  of  profits  and  loss, 
or,  as  it  is  expressed  in  one  of  our  cases,  'a  communion  of 
profits  and  loss  is  created/  ''  citing  a  number  of  cases.  The 
foregoing  expressions  harmonize  with  our  code  definition  of 
a  partnership.     (Civ.  Code,  sees.  2395,  2404.) 

The  agreement  here  was  that  the  parties  should  at  all  times 
participate  in  the  profits  in  equal  shares,  and  that  they  should 
equally  bear  the  burden  of  the  losses  is  implied  from  such 
agreement^  there  appearing  no  stipulation  to  the  contrary. 
(Civ.  Code,  sec.  2404,  iupra.) 

There  can  be  no  doubt  that  the  ultimate  purpose  or  intent 
of  the  parties  was  to  form  a  corporation  by  and  through  the 
agency  of  which  the  business  in  which  they  had  engaged  was 
thereafter  to  be  transacted.  But  there  is  evidence  that  they 
started  to  do  business  before  a  corporation  was  formed  or 
before  steps  were  taken  to  form  one,  and  it  was  shown  that 
they  sustained  some  sort  of  relations  with  each  other  before 
the  organization  of  the  corporation.  We  think  it  clearly 
enough  appears  that  the  intention  was  to  establish  and  fix 
as  their  status  toward  each  other  during  their  association  to- 
gether prior  to  the  time  at  which  the  corporation  was  to  be 
organized  that  of  a  copartnership. 

Nor  does  the  fact  that  Fisher  transferred  to  Bradley  stock 
purporting  to  have  been  issued  to  him  in  the  corporation  make 
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him  any  the  less  a  partner  in  said  property  and  business, 
since  the  said  property  and  business  were  never  transferred 
to  said  corporation.  Obviously,  no  one  can  sell  property  and 
convey  a  valid  title  thereto  which  he  does  not  own  and  to 
which  he  has  no  title.  Even  if  it  might  be  contended  that, 
under  the  agreement  to  form  a  corporation  at  a  certain  time, 
pending  which  time  the  business  and  property  acquired  for 
the  purposes  of  such  a  corporation  were  to  be  conducted  by 
and  owned  as  a  partnership,  the  copartners  would  become 
trustees  of  the  corporation  as  to  such  business  and  property 
upon  the  formation  of  such  corporation,  and  that  the  latter 
upon  its  formation  would  have  an  equitable  title  to  such  busi- 
ness and  property,  such  contention  could  not  be  successful 
here,  since  it  appears  from  the  evidence  that  the  terms  upon 
which  the  corporation  here  was  to  be  formed  were  not  kept  by 
the  defendant,  who  demanded,  instead  of  one-third  of  the 
capital  stock  to  which  he  was  alone  entitled,  according  to  the 
agreement,  fifty-one  per  cent  thereof. 

It  is  very  clear  that  the  stock  issued  to  Fisher  by  the  cor- 
poration coiQd  not  affect  the  property  involved  here,  and  that 
Fisher's  sale  of  said  stock  to  Bradley  conveyed  nothing,  so 
far  as  the  property  and  the  business  of  the  partnership  were 
concerned. 

The  cases  cited  by  counsel  for  appellant  to  the  effect  that 
property  acquired  for  the  purposes  of  a  corporation  to  be 
subsequently  organized,  ipso  facto  inures,  with  all  its  rights 
and  advantages,  to  such  corporation  upon  its  formation,  and 
that,  therefore,  a  formal  transfer  of  the  property  so  acquired 
to  said  corporation  is  not  necessary,  do  not  fit  the  facts  of  this 
case  as  found  by  the  court,  and  as  are  sufficiently  shown  by 
the  evidence,  and  are,  therefore,  not  in  point  here. 

The  order  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CiT.  No.  821.    Second  AppeOato  BUrtriet— Jvfy  89 1910.] 

OEOBQE  M.  PEARSON,  Respondent,  ▼.  ELI  B.  HEN- 
DRICE  and  D.  E.  MTERS,  Appellants. 

AonoK  TOB  Bbasonabli  Yalits  ow  Sxstiobs — DsfXNss  or  SpBCIAXi 
GoNTEA.O!r — SuppOBT  OF  FINDINGS. — Ia  An  actlon  to  reoGTor  iho  m- 
■onablo  value  of  work  and  labor  performed  hj  plaintiif  as  a  dvil 
engineer,  at  defendants'  instance  and  reqneoti  in  wbieh  the  answer 
denied  anj  amount  due,  and  pleaded  a  ipeeial  contract  in  defenee, 
and  in  which  the  CTidence  tends  to  show  that  plaintiff  rendered  such 
ierriees  as  engineer  to  defendants  at  their  request  for  two  hun- 
dred days  of  the  fair  value  of  $15  per  day;  that  there  was  no 
agreement  limiting  the  cost  of  the  work;  that  no  payments  had 
been  made  upon  those  services,  and  that  all  payments  made  were 
on  account  of  expenses  incident  to  the  employment,  it  Is  held 
that  such  evidence  is  sufficient  to  support  the  findings  for  the 
plaintiif,  notwithstanding  evidence  for  defendant  to  the  contraiy. 

Id. — Opinion  of  Plaintiff  as  to  Valui  Based  on  Pirosntaos  Imua- 
TEBiAL — ^Valttb  OF  Sesvigxs  Othebwiss  Shown. — ^Tho  findings  for 
plaintiif  being  established  by  sufficient  evidence,  the  fact  shown  by 
the  record  that  plaintiff  founded  his  opinion  as  to  the  value  of  his 
services  on  a  percentage  basis  is  Immaterisl,  since  if  plaintiff's  evi- 
deooe  as  to  the  value  of  his  own  services  be  ignored,  such  value  is 
established  for  the  plaintiff  by  independent  evidence. 

Id. — Presentation  of  Claim  fob  SicAUiEs  Sum  —  Claim  fob  Faib 
Value  not  Pbbclttded. — Though  it  is  disclosed  by  the  record  that 
when  plaintiff  first  presented  his  bill  it  was  for  a  smaller  amount, 
yet  this  would  not  preclude  plaintiff  from  asserting  a  daim  for  the 
fair  value  of  the  services. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County,  and  from  an  order  denying  a  new  trial.  F.  E. 
Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Purington  &  Adair,  for  Appellants. 

Miguel  Estudillo,  for  Respondent. 

ALLEN,  P.  J. — The  action  was  to  recover  the  value  of  cer- 
tain work  and  labor  performed  and  expenses  incurred  as  a 
civil  engineer  on  behalf  of  defendants  at  their  special  in- 
stance and  request,  the  reasonable  value  of  which  was  alleged 
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to  have  been  $5;518.55,  and  a  balance  unpaid  of  $2,205.95. 
The  answer  denied  the  performance  of  the  services  or  their 
value,  and  alleged  that  such  services  as  were  performed  were 
under  a  special  contract  through  which  the  sum  should  not 
exceed  $2,500. 

Trial  was  had  by  the  court,  findings  and  judgment  in  favor 
of  plaintiff,  from  which  judgment,  and  an  order  denying  a 
new  trial,  defendants  appeal. 

The  specifications  of  error  all  relate  to  the  insufficieney  of 
the  evidence  to  support  the  findings.  An  examination  of  the 
record  discloses  that  there  is  evidence  tending  to  show  that 
plaintiff  rendered  services  as  engineer  to  defendants  at  their 
request  for  a  period  of  two  hundred  days ;  that  the  fair  value 
of  such  services  in  the  locality  was  and  is  fifteen  dollars  per 
day;  that  there  was  no  agreement  limiting  the  cost  of  the 
work;  that  no  payment  had  been  made  on  account  of  these 
services,  and  that  all  the  payments  made  were  on  account  of 
expenses  incident  to  the  employment.  These  things  being 
established,  it  is  of  no  particular  materiality  that  plaintiff 
himself  should  have  based  his  opinion  of  the  value  of  the  ser- 
vices upon  a  percentage  basis.  Ignoring  the  plaintiff's  testi- 
mony  entirely  as  to  the  value  of  the  services,  it  is  established 
by  independent  evidence.  It  is  true  that  it  is  disclosed  in  the 
record  that  when  plaintiff  first  presented  his  bill,  it  was  for 
a  smaller  amount.  This,  however,  would  not  preclude  plain- 
tiff from  asserting  a  claim  for  the  fair  value  of  the  services. 
{Lackmarm  v.  Kearney,  142  Cal.  115,  [75  Pac.  668],  and  au- 
tiiorities  cited.)  In  our  opinion  the  findings  have  ample  sup- 
port, and  the  judgment  and  order  should  not  be  disturbed. 

Judgment  and  order  affirmed. 

Shaw,  J.y  and  Taggart^  J.,  concurred 
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[Crim.  No.  148.    Third  Appellato  Dktriet.— Jnlj  6, 1910.] 

In  the  Matter  of  the  Application  of  PATRICE  MULHOL- 

LAND  for  Writ  of  Habeas  Corpus. 

Habeas  Cobpus  —  Oomtiotion  m  Ju8tigb*8  Ooubt — Afpsal  to  8tj- 
PXBiOB  CouBT— DisiiissAifc — ^Wliore  a  petition  for  a  writ  of  hdbeag 
corpus  shows  a  eonviction  in  the  justice's  court  for  Tiolation  of  the 
set  of  March  6,  1909  (Stats.  1909,  p.  140),  prohibiting  the  moor- 
ing and  anchoring  of  house  boats  in  rivers  and  streams  of  the  state 
in  certain  limits,  and  avers  that  upon  appeal  to  the  superior  court 
the  justice's  judgment  was  affirmed,  and  that  the  validity  of  the 
act  was  passed  upon  in  the  superior  court,  but  shows  no  application 
for  the  writ  to  the  superior  court,  as  required  under  Bule  XXVI  of 
this  court,  and  further  shows  that  the  appeal  waa  dismissed  bj  the 
superior  court  for  want  of  jurisdiction,  without  a  trial  upon  the 
merits,  the  writ  must  be  denied. 

lb. — ^Appucation  Based  on  Nonexistent  Fact. — Where  the  only  fact 
stated  in  the  petition  on  which  the  writ  of  habecu  corpus  was  orig- 
inally asked  for  in  this  court  is  that  the  validity  of  the  act  was 
fully  heard  and  determined  in  the  superior  court,  but  the  order  made 
by  the  superior  court  shows  this  not  to  be  the  fact,  there  is  no 
basis  for  the  petition  for  the  writ  to  this  court. 

APPLICATION  for  writ  of  haieas  corpus  to  the  sheriff  of 
Sacramento  Connty. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

W.  A.  Qett,  for  Petitioner. 

E.  C.  Washhorst,  District  Attorney,  for  Respondent 

THE  COURT. — ^In  the  above-entitled  matter  it  appears  that 
petitioner  was  convicted  in  the  justice's  court  of  Sacramento 
township,  Sacramento  county,  for  violating  the  act  of  the 
legislature  approved  March  6,  1909  (Stats.  1909,  p.  140),  pro- 
hibiting the  mooring  and  anchoring  of  house  boats  in  rivers 
and  streams  of  this  state  within  certain  limits. 

It  is  averred  in  the  petition  for  the  writ  that  ''the  said 
matter  came  on  for  hearing  before  the  superior  court  of  the 
county  of  Sacramento,  state  of  California,  and  after  considera- 
tion by  the  same  the  said  judgment  of  the  said  justice  court 
was  by  the  said  superior  court  •  •  •  upheld  and  affirmed.'' 
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It  appears  that  no  application  or  petition  has  been  filed  by 
the  petitioner  for  a  writ  of  habeas  carpus  in  the  said  superior 
court.  It  appears  also  from  the  order  of  said  court  that 
when  said  appeal  came  on  to  be  heard  in  said  court  the  appeal 
was  dismissed  on  the  ground  ''that  there  is  no  statement  on 
motion  for  a  new  trial  settled  and  filed  by  or  with  the  justice 
of  the  peace  or  filed  with  this  court  as  required  by  law,  and 
.  •  •  this  court  has  absolutely  no  jurisdiction  of  this  appeaL" 
There  was,  therefore,  no  hearing  upon  the  merits,  and  the 
real  question  at  issue  was  not  before  the  courts  namely,  the 
validity  of  the  act  called  in  question. 

Rule  XXVI  [144  Cal.  1,  78  Pae.  xi]  provides  that  the  ap- 
plication for  the  writ  shall  first  be  made  to  the  lower  court, 
unless  circumstances  are  set  forth  in  the  application,  such 
as  the  appellate  court  may  deem  sufficient  to  warrant  the 
issuing  of  the  writ  originally  from  the  appellate  court 

The  only  fact  here  shown  in  the  petition,  on  which  the 
writ  is  asked  for  originally  by  this  court,  is  that  the  matter 
was  fully  heard  and  determined  by  the  lower  court  and  the 
validity  of  the  act  of  the  legislature  passed  upon.  The  order 
of  the  lower  court  shows  this  not  to  be  the  fact 

The  writ  is  denied. 


[Crim.  No.  142.    Third  AppeUate  Distriet.— Jnlj  6,  1910.] 

In  the  Matter  of  the  Application  of  DANIEL  E.  OSBORNE 

for  Writ  of  Habeas  Corpus. 

Habeas  Corpus — ^Disagreement  of  Oottrt — ^Denial  ov  Wrff.— Wbere 
the  appellate  eourt,  npon  an  application  for  a  writ  of  h<ibe<u  oorpua, 
is  unable  to  eoncor  in  a  judgment,  either  for  remanding  the  prisoner 
or  discharging  him,  the  writ  must  be  regarded  as  denied,  under  sec- 
tion 4  of  article  YI  of  the  constitution,  as  weU  as  npon  the  authority 
of  Bx  parte  Oates,  3  CaL  App.  xiii,  and  Ex  parte  Bauer,  3  GaL  App. 
237. 

Id. — ^Remand  or  Prisoner  to  Custody — Order  for  Bail  Disoharobd. — 
Upon  the  return  of  the  prisoner  to  the  custody  of  the  sheriff,  or 
upon  his  resumption  of  such  custody,  the  order  for  baU  pending 
the  proceedings  must  be  discharged,  and  if  money  was  deposited  in 
Heu  of  bail,  it  wiU  be  ordered  to  be  returned  to  him  by  the  olack. 
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APPLICATION  for  writ  of  kab$ai  corpui  to  the  sherifE 
of  Napa  County. 

The  facts  are  stated  in  the  opinion  of  the  conrL 

Theodore  A.  Bell,  for  Petitioner. 

James  A.  Nowland,  for  Respondent 

THE  COURT.— The  court  is  unable  to  concur  in  a  judg- 
ment either  for  remanding  the  prisoner  or  discharging  him, 
and,  under  article  YI,  section  4,  of  the  constitution,  and  upon 
the  authority  of  Ex  parte  Gates,  2  CaL  App.  xiii,  [83  Pao. 
261],  and  Ex  parte  Sauer,  3  Cal.  App.  237,  [84  Pac.  995], 
the  writ  must  be  regarded  as  denied,  and  it  k  so  ordered. 

It  is  further  ordered,  that  upon  the  return  of  the  prisoner 
to  the  custody  of  the  sheriff,  or  upon  his  resumption  of  the 
custody  of  the  prisoner,  the  order  for  bail  pending  the  pro- 
ceedings be  discharged,  and,  if  money  was  deposited  by  him 
in  lieu  of  bail,  that  it  be  returned  to  him  by  the  derk  of  the 
court 


[Giv.  No.  S60.    Second  Appellate  District.— July  9,  1910.] 

In  the  Matter  of  the  Application  of  MILLS  SINO  for  ^rit 

of  Prohibition 

WaiT  or  Pbohibition  —  Pktition  Ukdeb  JuyKNn^s  Ck>nRT  Law  —  Pu- 
LiMiNABT  Examination — Pbxmatues  Obdis  —  Surplus aqb  —  Qxtxs- 
TiON  or  Jurisdiction. — ^Where  a  petitioii  for  a  writ  of  prohibition 
to  restrain  a  judge  of  the  superior  court  from  proceeding  with  a 
threatened  preliminary  examination  of  the  petitioner  charged  with 
the  violation  of  section  26  of  the  juvenile  court  law  of  1909  [Stats. 
1909,  p.  213],  shows  that  the  judge  indorsed  an  order  of  commitment 
on  an  afidavit  of  complaint,  sworn  to  before  a  deputy  county 
clerk,  before  any  preliminary  examination,  it  is  evident  that  the 
order  so  indorsed  was  premature  and  without  authority,  and  may  be 
disregarded  in  determining  the  alleged  want  of  jurisdiction  of  the 
judge  to  proceed  with  the  preliminary  examination  as  a  committing 
magistrate. 

Id. — ExcLUBivs  Jubisdicttion  or  Misdehsanobs  Undbe  Los  AifOKun 

CHABTIft  —  Ju&ISDIGTiOM    UNOfiK   JUVANILB   COUKT   IiAW. — Although 
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the  Lot  Angeles  charter  conf  en  excliuiTe  jurisdietion  of  all  miade- 
meanora  committed  within  the  city  upon  the  jiolice  court  and  the  city 
JTutiee'a  conrt,  jet  such  ezeloaive  jurisdiction  waa  divested  aa  to  all 
misdemeanors  committed  under  the  general  juvenile  court  law,  which 
Is  applicable  to  the  superior  court  of  Los  Angeles  county  and  all 
the  superior  courts  in  tiie  state.  It  is  immaterial,  for  the  purposes 
of  this  decision,  whether  the  jurisdiction  of  the  superior  court  of 
Los  Angeles  county  is  ezclusive  or  onlj  concurrent  as  to  misde- 
meanors under  that  law  conunitted  in  the  eitj  of  Los  Angeles. 

Id. — JuvENiLs  Court  Law  Oonstitutional. — The  juvenile  act  violates 
BO  provision  of  the  constitution.  It  is  not  a  special  act,  affecting 
the  punishment  of  offenses  or  the  practice  of  courts  of  justice,  but 
is  a  general  law  applicable  to  every  county  in  the  state,  and  to  cfvery 
superior  court  therein.  While  the  constitution  confers  jurisdiction 
apon  the  superior  court  of  aU  misdemeanors  not  otherwise  provided 
hy  law,  yet  we  have  here  a  case  where  such  jurisdieti<m  is  expressly 
conferred  by  a  general  law. 

Id, — ^Pexlimimakt  Ezahinatiom  Beqtjibxd  vob  Ibtiobicatiom  worn  ICis- 
DBMSANOB  UMDKa  Jtivkniub  Act. — The  juvenile  act  making  the  of- 
fense charged  a  misdemeanor  triable  in  the  superior  court,  the  pro- 
visions of  the  Penal  Code  applicable  to  information,  and  to  a  pre- 
liminary examination  and  commitment  therefor,  are  conditions 
precedent  to  an  information  upon  which  only  can  the  superior  court 
proceed  thereby  to  try  one  charged  with  a  public  offense,  oven 
though  it  be  a  misdemeanor  of  which  it  has  jurisdiction. 

Id.— DuTT  OF  Judos  Sxttino  as  Maoistbatb  as  to  Oaths. — ^Although 
the  complaint  which  institutes  a  criminal  proceeding  need  not  be 
verified,  yet  if  properly  verified,  and  containing  positive  evidence  of 
facts  tending  to  show  guilt,  it  may  be  treated  by  the  magistrate  as 
a  deposition;  yet  a  superior  judge  sitting  as  a  magistrate  must  ad- 
minister an  oaths  as  such,  and  has  no  right  to  call  in  a  clerk  or  any 
other  oficer  to  administer  oaths.  He  sits  as  a  creature  of  the  stat- 
ute, with  such  powers  only  as  are  conferred  upon  justices  of  the 
peace  or  police  judges. 

Id.— Complaint  Yxbuixd  Bstobx  Dxputt  Clibk  Inxffxotivx. — ^A  com- 
plaint verified  before  a  deputy  county  clerk  is  ineffective,  either  as 
a  deposition  upon  a  preliminary  hearing,  or  as  a  deposition  author- 
izing the  issue  of  the  warrant  of  arrest. 

Id. — Arbest  in  Fact — Illbqal  Bestbaint  not  Involved  in  Prohibi- 
tion Against  Pkeuminabt  Examination.  —  When  the  arrest  has 
been  actually  made,  and  the  petitioner  for  the  writ  of  prohibition 
Is  before  the  judge  for  preliminary  examination,  no  question  of 
illegal  restraint  Is  involved  in  his  petition,  and  the  only  question  to 
be  determined  is  whether  the  judge  conducting  such  examinatioa  aaa 
be  prohibited  therefrom. 

Id. — AuTHOBiTT  or  Judge  or  Supebiob  Coubt  as  ICagistbatb. — When 
the  prisoner  arrested  is  before  the  judge  of  a  court  having  jurisdis- 
IB  OsL  Apr.— 4T 
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tion  as  a  magistrate  to  hold  a  preliminary  ezaminatioii,  he  maj  pro- 
ceed to  hold  the  same,  and  if  a  commitment  iasne,  a  foundation  is 
laid  for  an  information  which  cannot  be  set  aside  because  the  deposi- 
tions were  insufficient  to  warrant  the  arrest* 

Id. — iNsxTFncnMT  Pitition  fob  Pbohibition. — Held,  that  the  petition 
presents  no  facts  sufficient  to  authorise  this  court  to  prohibit  the 
preliminary  examination  of  the  defendant  before  the  judge  of  the 
superior  court  sitting  as  a  magistrate  under  the  juTcnile  act. 

APPLICATION  for  writ  of  prohibition  to  a  judge  of  the 
Superior  Court  of  Los  Angeles  County,  sitting  as  a  oommit- 
ting  magistrate  of  the  juvenile  courL 

The  facts  are  stated  in  the  opinion  of  the  court 

George  L.  McKeeby,  and  Paul  W.  Schenck,  for  Petitioner. 

Curtis  D.  Wilbur,  George  Beebe,  and  J.  D.  Fredericks^  for 
Respondent. 

THE  COURT.— The  petitioner  represents  that  heretofore 
an  affidavit  was  signed  by  one  McLaughlin  before  a  deputy 
county  clerk  of  Los  Angeles  county  charging  petitioner  with 
a  violation  of  section  26  of  the  act  known  as  the  juvenile 
nourt  law  (Laws  1909,  p.  213) ;  that  thereafter  the  proba- 
tion officer  of  the  juvenile  court  arrested  petitioner  and  he 
was  taken  before  respondent,  a  judge  of  the  superior  court 
of  said  county ;  that  said  judge  then  and  there  set  the  cause 
for  preliminary  hearing  and  examination  before  himself 
sitting  as  a  committing  magistrate,  said  examination  to  be 
had  at  9  o'clock  A.  M.  of  the  first  day  of  June,  1910;  that 
objection  being  made  to  the  jurisdiction  of  respondent  to  con- 
duct such  preliminary  examination,  respondent  continued  the 
hearing  thereof  until  the  second  day  of  June,  at  9  o'clock 
A.  M.,  for  the  purpose  of  hearing  evidence  and  taking  testi- 
mony; that  notwithstanding  such  continuance,  the  respond- 
ent, on  the  first  day  of  June,  made  and  indorsed  on  the 
affidavit  of  complaint  an  order  in  conformity  to  section  872 
of  the  Penal  Code.  It  is  averred  that  this  order  was  made 
and  entered  by  the  court  without  hearing  any  evidence  or 
taking  any  testimony.  It  is  further  averred  that  respondent 
threatens  to  hold  a  preliminary  examination  on  the  second 
day  of  June,  that  respondent  is  without  jurisdiction  to  hold 
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such  preliminary  examination,  the  petitioner  has  no  plain, 
speedy  and  adequate  remedy  in  the  usual  course  of  law,  and 
asks  that  the  respondent  be  prohibited  from  sitting  as  a 
magistrate  and  conducting  the  preliminary  examination  of 
petitioner  ''upon  the  said  instrument  designated  'Complaint 
— Criminal'  on  file  in  said  court." 

Respondent  demurs  to  the  petition  as  being  insufficient  to 
authorize  the  issuance  of  the  writ,  and  at  the  same  time  a 
motion  was  made  to  strike  out  of  the  application  that  portion 
thereof  which  contained  the  order  indorsed  upon  the  affidavit 
of  complaint,  for  the  reason  that  the  same  was  indorsed 
thereon  through  inadvertence,  and  the  record  shows  that  such 
preliminary  examination  has  not  been  held.  We  are  of  opin- 
ion that  it  is  so  evident  from  the  petition  that  the  order  of 
commitment  was  prematurely  entered,  and  without  authority, 
that  it  need  not  be  considered.  The  fact  that  the  preliminary 
examination  is  threatened,  and  that  the  order  of  commitment 
could  only  be  entered  after  such  a  preliminary  examination, 
sufficiently  demonstrates  its  premature  character,  and  that  its 
entry  is  not  of  serious  consequence  in  the  considerati(»i  of 
the  questions  presented  upon  this  application. 

It  is  contended  by  petitioner,  the  offense  being  a  misde- 
meanor, that  the  police  court  and  the  city  justice's  court  of 
Los  Angeles  city  have  exclusive  jurisdiction.  (Stats.  1901, 
p.  95.)  The  exclusive  jurisdiction  of  misdemeanors  com- 
mitted within  the  city  was  by  said  act  conferred  upon  such 
courts,  but  the  juvenile  court  act  (Stats.  1909,  p.  213)  di- 
vested such  city  courts  of  exclusive  jurisdiction  in  misde- 
meanor cases  of  the  class  under  consideration  and  conferred 
jurisdiction  upon  the  superior  court.  Whether  this  jurisdic- 
tion so  conferred  upon  the  superior  court  is  exclusive  in  such 
cases  or  concurrent  is  not  material  for  the  purposes  of  this 
decision. 

It  is  next  contended  that  the  juvenile  act  violates  those 
provisions  of  the  constitution  which  prohibits  special  or  local 
laws  as  affecting  jurisdiction  of  justices  of  the  peace,  or  the 
punishment  of  criminal  offenses,  or  the  practice  of  courts  of 
justice.  This  criticism  is  fully  answered  by  the  statement 
that  such  act  is  general  in  its  nature,  applying  to  every 
county  in  the  state  and  to  every  superior  court  therein.  In 
addition  to  this,  the  eonstitution  confers  upon  the  superior 
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court  jurisdiction  in  all  misdemeanors  not  otherwise  provided 
for  by  law ;  and  here  we  have  a  case  where  such  jurisdiction 
is  expressly  conferred  by  a  general  law. 

Next  it  is  claimed  that  the  law  contemplates  no  preliminary 
examinations  in  misdemeanor  cases.  The  juvenile  act  making 
the  offense  under  consideration  triable  in  the  superior  court, 
section  888  of  the  Penal  Code  applies,  which  provides  that  all 
public  offenses  triable  in  the  superior  court  must  be  prose- 
cuted by  indictment  or  information,  except  as  to  accusations 
for  the  removal  of  certain  officers.  Section  809  of  the  Penal 
Code  directs  the  filing  of  an  information  after  commitment 
by  a  magistrate,  and  section  950,  Penal  Code,  specifies  what 
such  information  must  contain.  It  follows,  therefore,  that 
the  preliminary  examination  and  commitment  are  precedent 
conditions  to  the  information  upon  which,  and  upon  which 
only,  can  the  superior  court  proceed  to  try  one  charged  with 
a  public  offense,  even  though  it  be  a  misdemeanor. 

It  is  finally  contended  that  the  court  is  without  jurisdic- 
tion to  conduct  the  preliminary  examination  threatened  be- 
cause the  complaint  was  verified  before  a  deputy  county 
clerk,  and  not  before  the  magistrate.  The  complaint  which 
initiates  a  criminal  proceeding  need  not  be  verified.  (Pen. 
Code,  sec.  806.)  If  verified,  however,  and  containing  posi- 
tive evidence  of  facts  tending  to  show  guilt,  the  same  may  be 
treated  by  the  magistrate  as  the  deposition  required  by  sec- 
tion 812  of  the  Penal  Code.  {Ex  parte  Dimvnig,  74  Cal.  166, 
[15  Pac.  619].)  Such  depositions,  however,  must  be  taken 
by  the  magistrate,  as  must  all  preliminary  evidence  intro- 
duced tending  to  show  the  commission  of  an  offense,  and  that 
there  is  reasonable  ground  to  believe  the  defendant  has  com- 
mitted it  A  superior  judge  assuming  the  duties  of  a  magis- 
trate has  no  right  to  call  in  the  clerk  or  any  other  officer  to 
administer  oaths.  He  sits  as  a  creature  of  the  statute,  with 
such  powers  only  as  are  conferred  upon  justices  of  the  peace 
or  police  judges.  {People  v.  Cohen,  118  Cal.  78,  [50  Pac. 
20].)  It  must  be  held,  therefore,  that  the  complaint  verified 
before  a  deputy  clerk  cannot  be  used  as  a  deposition  upon  a 
preliminary  hearing ;  nor  was  it  a  deposition  authorizing  the 
issue  of  the  warrant  of  arrest.  The  arrest,  however,  was 
made,  and  the  petitioner  is  before  the  court  for  examination. 
No  question  of  illegal  restraint  is  here  involved.    We  are 
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called  upon  to  determine  only  whether,  having  petitioner  be- 
fore him  under  a  complaint  in  writing,  the  respondent  can 
be  prohibited  from  conducting  the  preliminary  examination. 
The  complaint  and  the  depositions  are  only  intended  as  a  basis 
for  the  warrant  of  arrest.  When  the  arrest  has  been  actually 
made  and  the  prisoner  is  before  a  court  having  jurisdiction 
as  a  magistrate  to  hold  a  preliminary  examination,  such 
magistrate  may  proceed  to  a  preliminary  examination,  and, 
if  commitment  issue,  a  foundation  is  laid  for  the  filing  of  an 
information,  and  the  same  cannot  be  set  aside  because  the 
depositions  were  insufficient  to  warrant  the  arrest  (People 
V.  Lee  Look,  143  Cal.  220,  [76  Pac.  228].) 

We  are  of  opinion,  therefore,  that  the  petition  herein  does 
not  state  facts  sufficient  to  authorize  the  issuance  of  the  writ 
of  prohibition. 

Writ  denied. 


[Crim.  No.  177.    Seoond  Appellate  Distriet.— Jnlj  9,  1910.] 

In  the  Matter  of  the  Application  of  W.  J.  DANFOBD  for 

a  Writ  of  Habeas  Corpus. 

HaBBAS    GOBFUS — CBIlimAL   JUBISDIOnON — ^EbBOBS — ^BXVIBW    UPON    Ap- 

PXAL. — ^Where  a  petitioner  for  a  writ  of  habeas  carpus  has  been  held 
to  answer  in  the  superior  court  upon  a  criminal  charge  of  which  it 
has  jurisdiction,  and  the  affidavit  of  complaint  and  commitment  and 
information  are  sufficient,  aU  subsequent  irregularities  or  errors  in 
the  ezerdse  of  jurisdiction  ean  onl7  be  rsTiewed  upon  appeal,  and 
habeas  corpus  will  not  lie  on  account  thereof. 

Ii>. — STBomio  Out  Sboond  Oppbnsb  not  Ehbodixd  in  CoicpLAnns-Ju- 
BISDICTION — SuBPLUSAQB — Elbotion. — The  Striking  out  from  the  in- 
formation of  an  offense  not  embodied  in  the  complaint  did  not  go 
to  the  jurisdiction  for  the  purpose  of  the  petition  for  the  writ  of 
habeas  corpus.  The  court  had  authority  to  strike  it  out  as  surplus- 
age, and  the  order  granting  the  motion  had  the  effect  of  an  election 
to  proceed  onlj  upon  the  offense  properly  charged. 

Il>. — ^BULB  AS  TO  SUPPIOIBNOY  OF  INDICTMENT  OB  INPOEMATION. — ^Whore 

an  indictment  or  information  purports  or  attempts  to  state  an  of- 
fense of  a  kind  of  which  the  superior  court  has  jurisdiction,  the 
question  whether  the  facts  charged  are  sufficient  to  constitute  an 
offense  cannot  be  examined  into  upon  writ  of  h<ibeas  corpus.  Such 
inquiry  is  only  permissible  where  there  is  for  review  a  proceeding  im 
an  inferior  court. 
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Id. — ^BsviEW  OF  Pboobedimo  in  Ooubt  of  GknkkjlL  Jubisdiotiom. — Where 
thie  court  ie  called  upon  to  review  upon  writ  of  habeas  earpm»  a 
proceeding  in  a  court  of  general  jurisdiction,  a  mla  which  would 
apply  to  an  indictment  therein  woold  applj  with  eqnal  force  to  an 
Information  filed  in  euch  court 

APPLICATION  for  writ  of  hdbeoi  corpus. 
The  facts  are  stated  in  the  opinion  of  the  eoort 
W.  J.  Danf  ord,  Petitioner  in  pro.  per. 

THE  COURT.— An  aflSdavit  of  complaint  was  filed  before 
a  justice  of  the  peace  chai^ng  defendant  with  a  violation 
of  section  474  of  the  Penal  Code.  This  affidavit  of  complaint 
is  sufficient  in  every  respect.  The  justice  of  the  peace,  upon 
preliminary  examination,  held  the  defendant  to  answer. 
Thereafter,  the  district  attorney  filed  an  information  charg- 
ing defendant  with  the  same  offense  specified  in  the  affidavit 
of  complaint,  and,  in  addition  thereto,  included  in  said  infor- 
mation a  second  and  different  offense  than  that  for  which 
defendant  had  been  held  to  answer.  Defendant  moved  to 
set  aside  the  information  because  two  separate  and  distinct 
offenses  were  charged,  and  also  filed  a  demurrer  to  the  in- 
formation on  the  grounds,  first,  of  the  uncertainty  thereof, 
andy  second,  that  the  information  included  an  offense  for  the 
commission  of  which  defendant  had  not  been  legally  com- 
mitted by  a  magistrate. 

It  is  alleged  in  the  petition  for  the  writ  that  the  court 
granted  leave  to  the  district  attorney  to  strike  out  of  the 
information  the  second  offense,  which  was  the  one  not  em- 
bodied in  the  affidavit  of  complaint,  and  overruled  the  de- 
murrer to  the  information.  It  is  contended  by  petitioner  that 
this  action  of  the  district  attorney  in  striking  out  the  second 
offense  deprived  the  court  of  jurisdiction  to  hear  and  deter- 
mine the  action.  Assuming  that  this  second  offense  was 
included  in  the  information  without  warrant,  upon  such 
theory  the  same  was  surplusage  and  was  properly  stricken 
from  the  information.  The  effect  of  striking  the  same  from 
the  information  was  an  election  to  proceed  only  as  to  the 
offense  properly  charged.  When  a  sufficient  information 
charging  the  offense  for  which  he  stood  committed  remained, 
the  accused  could  in  no  sense  be  injured  by  the  action  of 
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the  district  attorney  or  the  court  in  striking  out  such  sur- 
plusage. It  is  alleged  that  subsequently  the  defendant  was 
tried  and  convicted  of  the  first  offense.  It  will  be  assumed, 
nothing  to  the  contrary  appearing  in  the  petition  or  exhibits 
attached  thereto,  that  his  plea  was  entered  after  the  hearing 
of  the  motion  and  the  demurrer.  The  affidavit  of  complaint 
being  sufficient,  no  reason  is  apparent  why  the  rule  laid  down 
in  Ex  parte  Ruef,  150  Cal.  665,  [89  Pac.  605],  should  not  be 
applied,  which  is  that,  ''where  an  indictment  purports  or  at- 
tempts to  state  an  offense  of  a  kind  of  which  the  court  as- 
suming to  proceed  has  jurisdiction,  the  question  whether  the 
facts  charged  are  sufficient  to  constitute  an  offense  of  that 
kind  will  not  be  examined  into  on  fiabeas  corpus.**  Such  in- 
quiry is  only  permissible  where  there  is  for  review  a  pro- 
ceeding in  an  inferior  court.  (Ex  parte  Oreenall,  153  Cal. 
770,  [96  Pac.  804].)  Here  we  are  called  upon  to  review  a 
proceeding  in  a  court  of  general  jurisdiction,  and  a  rule  which 
would  apply  to  an  indictment  should  apply  with  equal  force 
to  an  information  filed  in  such  court.  In  our  opinion,  there- 
fore, the  petitioner  having  been  regularly  held  to  answer,  the 
affidavit  of  complaint  and  commitment  being  sufficient,  and 
the  information  purporting  to  state  an  offense  of  a  kind  of 
which  the  court  assuming  to  proceed  has  jurisdiction,  that  all 
subsequent  irregularities  or  errors,  if  any  occurred  in  the 
course  of  the  proceedings,  are  matters  for  review  upon  appeal 
and  habeas  corpus  will  not  lie  on  account  thereof. 
Writ  denied. 


[Crim.  No.  259.    Tint  AppeIIat«  District.— July  11,  1910.] 

THE  PEOPLE.  Respondent,  v.  THOMAS  ELLIOT  SAUN- 

DEBS,  Appellant 

CuMnTAL  Law — ^Akson — Suppobv  or  YisinoT.— It  Is  liald  that  the  «▼!• 
denee  is  ■afficiemt  to  tuBtaiii  the  Tordiet  of  eon^ietioB  of  the  defend* 
ant  of  the  erimo  of  anon  ia  the  lint  degne  as  eharged  ia  tho 
information. 

Id. — General  Bulb  as  to  Biyisw  ov  Ykbdioit— QmsnoNs  ov  Law  and 
or  Fact. — In  criminal  eases,  generallj,  this  eonrt  ean  pass  onlj  npon 
qnestions  of  law,  and  it  is  onlj  when  there  is  an  entire  lack  of  evi- 
dence to  support  the  Yordiet  that  a  question  of  law  is  presented.    If 
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the  evidence  bearing  against  the  defendant,  eonaidered  hj  itadf, 
withoat  regard  to  conflicting  evidence,  tends  to  snpport  the  verdict, 
the  question  ceases  to  be  one  of  law,  of  which  this  court  alone  has 
jurisdiction,  and  becomes  one  of  fact  npon  which  the  decision  of  the 
jnrj  and  of  the  trial  court  is  final  and  conclusive. 

Id. — Corpus  Deucti*-Buiinino  Insuitigient — ^Admissioh  of  I>xrBNi>- 
▲NT — ^Psoor  OP  Distinct  Toms — Aocidbmt  Bmsuttmd. — ^The  mere 
proof  of  the  burning  of  a  building  does  not  establish  the  corpus 
delicti  of  arson;  and  the  admissions  and  statements  of  the  defend- 
ant are  not  sufficient,  of  themselves,  to  justify  a  conviction  without 
proof  of  the  corpuB  delicti.  But  where  the  phjsical  condition  of 
the  premises  showed  that  three  separate  and  distinct  fires  had  been 
started,  and  it  further  appeared  to  be  improbable  that  the  fire  was 
the  result  of  accident,  the  oorptis  delicti  of  arson  was  sufficiently 
established. 

Cd. — Obi>kb  or  Ffeoov — ^Ditkndant's  Adicissions — ^DiscRinoir  or  Oouvt. 
The  order  of  proof  is  in  the  discretion  of  the  court.  Though  most 
of  the  admissions  of  defendant  were  proved  subsequent  to  the  proof 
of  the  carpue  delicti;  if  anj  one  or  more  of  them  were  proved  be- 
fore that  proof  was  made,  that  fact  will  not  justify  a  reversal  of 
the  judgment. 

Id.— EXPSBT    EVIDBNOB    SlBICKEN    OUT  —  SUBSXQUBNT    BtATBIOBNT    OF 

Facts  Pbopeblt  ADiansD. — ^Where  the  expert  evidence  of  the  fire 
marshal  as  to  three  distinct  fires,  admitted  over  an  objection,  was 
stricken  out,  the  court  did  not  err  in  permitting  him  to  state  the 
facts  observed  hj  him  which  showed  such  distinct  fires. 

Id. — EviDXNCB — ^Bemaxk  or  Dbfendant  to  Policb  Officsb  Axbxstino 
HiH — ^Untemablb  Objiction — ^DEoaADiNO  Gharactee  or  Rbicabk. — 
Where  defendant  was  charged  with  burning  part  of  a  hospital  from 
which  he  had  been  discharged,  evidence  of  a  remark  made  bj  him 
to  the  police  officer  arresting  him  speaking  disparaginglj  of  attaches 
of  the  hospital,  and  stating  that  he  would  get  even  with  the  hospital 
authorities,  was  not  objectionable  on  the  ground  that  it  would  tend 
to  degrade  hiuL 

Id. — ^Pbitiuoxd  Qusstiov  Oontined  to  ExAicnvATEOir  or  Witness— Bb- 
ICAEK  TO  OmcEE  NOT  PRIVILEGED. — It  is  onlj  when  the  answer  to  a 
question  asked  of  a  witness  would  tend  to  degrade  him  that  the  an- 
swer is  privileged.  But  where,  as  here,  no  question  was  asked  of 
defendant  as  a  witness,  but  the  proof  was  confined  to  a  voluntary 
statement  made  bj  him  to  the  police  officer,  such  statement  was  not 
privileged  on  that  ground. 

Id. — ^RxMABX  or  Pboseodtino  Attoenet  —  '"Chasacteb  or  Dxitmdant 
Being  Degraded." — ^The  remark  of  the  prosecuting  attorney  where 
the  evidence  of  the  police  officer  was  objected  to  as  "tending  to  de- 
grade the  defendant,"  that  "the  character  of  the  defendant  is  be- 
ing  degraded  as  we  go  along,  that  is  our  object,"  while  it  would 
better  have  been  left  unsaid|  is  of  too  trivial  a  nature  to  require 
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a  reversal.  What  he  was  probably  nndemtood  to  mean  waa  that 
the  defendant  was  being  degraded  by  the  evidence  tending  to 
prove  him  gailty  of  the  crime  charged. 

Id. — EZAMIKATIOK   OV   WITNESSES   BT   COXTBT — ^PXBTINSNT   QXTESTIONS — 

Absence  or  Leaning  Against  Defendant. — ^The  fact  that  the  court 
took  a  prominent  part  in  the  examination  of  the  witnesses  does  not 
indicate  any  misconduct  on  his  part,  where  his  quostions  were  not 
onlj  pertinent,  but  showed  no  leaning  against  the  defendant. 

Id. — Nbwlt  Disoovised  Evidence  or  Insanttt  When  Grime  was  Oox- 
iciTTED — ^Discretion  or  Court, — ^Where  the  defendant  moved  for  a 
new  trial  on  newly  discovered  evidence  that  he  was  insane  at  the 
time  of  the  commission  of  the  act  charged,  it  cannot  be  said  that 
the  court  abused  its  discretion  in  the  matter  of  refusing  continu- 
ances to  secure  such  proof,  or  in  denying  the  motion  for  a  new 
triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clarence  G.  Atwood,  and  Charles  A.  Strong,  for  Appellant 

XT.  S.  Webby  Attorney  Gkneral,  for  Bespondent 

EEBBIGANy  J. — The  defendant  was  accused  by  informa- 
tion of  the  crime  of  arson  of  the  first  degree.  He  was  tried 
and  convicted  as  charged.  He  moved  for  a  new  trial,  which 
was  denied,  and  he  was  thereupon  sentenced  to  imprisonment 
in  the  state  prison  for  the  term  of  twenty  years.  This  appeal 
is  prosecuted  from  the  judgment  and  from  the  order  denying 
defendant's  motion  for  a  new  trial. 

Defendant  contends  that  the  evidence  is  insufficient  to  sup- 
port the  verdict. 

The  record  is  long,  but  the  facts,  very  briefly,  are  as  fol- 
lows :  The  defendant  had  been  in  the  employ  of  the  St.  Luke 's 
Hospital  as  a  porter  for  about  two  weeks  when,  on  November 
16,  1909,  being  under  the  influence  of  liquor,  and  being  more- 
over generally  unsatisfactory  to  the  management  of  the  hos- 
pital, he  was  discharged  by  the  matron.  Although  discharged 
at  about  5  o'clock  in  the  afternoon  of  that  day  and  repeatedly 
requested  thereafter  to  leave  the  premises,  he  did  not  do  so, 
and  was  arrested  and  removed  by  police  officers  at  about  12 
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o'clock  that  night.  On  the  way  to  the  police  station  he  abused 
the  doctors  and  nurses  of  the  hospital,  and  told  the  officer  in 
charge  of  the  patrol  wagon  that  he  would  '^get  even."  The 
next  day,  upon  being  released  from  custody,  he  went  back  to 
the  hospital,  and  after  being  ordered  away  he  called  at  the 
offices  of  two  of  the  San  Francisco  daily  morning  newspapers 
and  endeavored  to  have  them  publish  a  statement  that  the 
dead  were  being  robbed  at  St  Luke's  HospitaL  On  the  way 
to  these  offices  he  met  Bey.  Dr.  Shields,  head  of  one  of  the 
departments  of  the  hospital,  and  said,  ''I  am  sorry  to  have 
to  do  ity  but  you  will  see  it  all  in  the  pai>ers  in  the  morning." 
His  story  was  refused  publication.  He  returned  to  the  hos- 
pital that  evening  at  about  11:30.  The  police  department 
was  again  appealed  to,  but  police  officers  did  not  arrive  at  the 
hospital  until  somewhere  between  1  and  2  o'clock,  whereupon 
they  searched  the  premises  but  did  not  find  the  defendant. 
At  3 :45  A.  M.  of  November  18,  1909,  a  fire  occurred  in  the 
basement  of  that  wing  of  the  hospital  called  the  Mills  building, 
in  which  eighteen  patients  were  at  that  time  confined,  who  aU, 
however,  fortunately  escaped  unharmed.  Defendant  was  seen 
by  several  witnesses  both  just  before  and  just  after  the  fire 
in  the  neighborhood  of  the  hospital.  Yet  in  a  letter  to  one 
of  the  nurses,  and  in  a  statement  to  the  fire  marshal  in  the 
presence  of  several  police  officers,  he  denied  that  he  was  in 
that  vicinity  at  either  of  those  times.  In  his  statement  to  the 
fire  marshal  he  attempted  to  account  for  his  whereabouts  on 
the  night  of  the  17th  of  November,  but  we  think  the  jury 
were  fully  justified  in  disbelieving  him.  The  condition  of  the 
basement  of  the  Mills  building  shows  that  the  fire  in  all  prob- 
ability was  of  incendiary  origin. 

We  think  the  evidence  is  sufficient  to  sustain  the  verdict  of 
the  jury.  In  criminal  cases  this  court  can  pass  only  upon 
questions  of  law,  and  it  is  only  where  there  is  in  effect  an 
entire  lack  of  evidence  to  support  a  verdict  that  a  question  of 
law  is  presented.  The  rule  is  stated  thus  in  People  ▼.  Emer- 
son, 130  Cal.  563,  [62  Pac.  1069] :  If  the  evidence  which 
bears  against  the  defendant,  considered  by  itself,  and  without 
regard  to  conflicting  evidence,  tends  to  support  the  verdict, 
the  question  ceases  to  be  one  of  law— of  which  alone  this  court 
has  jurisdiction — and  becomes  one  of  fact,  upon  which  the 
decision  of  the  jury  and  the  trial  court  is  final  and  conclusiTeL 
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It  is  true,  as  contended  by  defendant,  that  the  mere  proof 
of  the  destruction  of  a  building  by  fire  is  not  enough  to  es- 
tablish the  corpus  ddicH,  and  the  defendant's  extrajudicial 
statements  and  admissions  are  not  sufficient  of  themselves  to 
sustain  a  judgment  of  eonviction  for  arson  {People  ▼.  Simon- 
sen,  107  Cal.  845,  [40  Pae.  440] ).  But  here  the  physical  con- 
dition of  the  premises  showed  that  three  separate  and  distinct 
fires  had  been  started ;  and  this  evidence,  taken  in  connection 
with  other  evidence  tending  to  show  the  improbability  of  the 
fire  being  the  result  of  accident,  was  sufficient  to  show  that 
the  crime  of  arson  had  been  committed. 

The  extrajudicial  statements  of  the  defendant  were  adduced 
after  the  corpus  delicti  was  disclosed;  and  even  if  they  had 
been  admitted  in  evidence  before  the  corpus  delicti  was  es- 
tablished (as  the  defendant  claims  was  the  case),  still  no 
serious  question  would  be  presented.  The  usual  order  of 
proof  would  have  been  departed  from;  but  the  order  of  proof 
is  in  the  discretion  of  the  trial  court,  and  while  the  corpus 
delicti  is  ordinarily  the  first  point  to  which  the  evidence  should 
be  directed,  nevertheless  the  admission  in  evidence  of  a  decla- 
ration by  the  defendant  before  such  proof  is  made  will  not 
warrant  a  reversal  of  the  judgment  (People  v.  Jones,  31  Cal. 
567 ;  People  v.  Jones,  123  Cal.  65,  [55  Pac.  698] ) . 

Fire  Marshal  Towe  gave  his  opinion  as  an  expert  that  there 
had  originally  been  three  different  and  separate  set  fires  which 
had  formed  into  a  small  conflagration.  This  testimony  went 
in  over  the  objection  of  the  defendant,  and  later  upon  his 
motion  it  was  stricken  from  the  record,  and  the  jury  was  in- 
structed to  disregard  it.  Subsequently  the  witness  stated 
facts  which  showed  that  the  fire  had  three  different  places  of 
origin.  The  assertion  of  the  defendant  that  the  court's  action 
in  this  regard  was  error  is  entirely  without  merit. 

On  the  way  to  the  police  station  on  the  occasion  of  his  first 
arrest  the  defendant  made  a  remark  to  the  police  officer  in 
charge  of  the  patrol  wagon  in  disparagement  of  the  women 
attaches  of  the  hospital,  and  that  he  would  get  even  with  the 
hospital  authorities.  The  question  which  elicited  this  testi- 
mony was  objected  to  upon  general  grounds,  and  also  for  the 
reason  that  it  would  tend  to  degrade  the  defendant.  The 
deputy  district  attorney  in  reply  said,  **The  character  of  the 
defendant  is  being  degraded  as  we  go  along,  that  is  our  ob- 
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jecf  When  the  question  was  propounded  the  court  was 
unable  to  anticipate  the  nature  of  the  answer,  and  as  no  mo- 
tion was  made  to  strike  it  out,  and  part  of  the  answer  being 
admissible,  the  defendant  eannot  be  heard  to  complain. 
Moreover^  if  the  question  called  for  competent  and  material 
testimony,  it  was  no  objection  to  it  that  it  might  tend  to  de- 
grade the  character  of  the  defendant.  It  is  only  when  the 
answer  to  a  material  question  will  tend  to  degrade  the  char- 
acter of  the  witness,  that  he  is  excused  from  answering  it 
(Code  Ciy.  Proc,  sec.  2065),  and  the  question  here  was  ad- 
dressed to  the  police  officer  and  not  to  the  defendant 

Coming  to  the  observation  of  the  prosecuting  officer,  and 
conceding  that  it  would  have  been  better  left  unsaid,  never- 
theless it  is  too  trivial  a  matter  to  be  considered  as  a  ground 
for  reversal.  Besides,  what  the  district  attorney  meant,  and 
what  he  was  probably  understood  to  mean,  was  that  the  de- 
fendant was  being  degraded  by  the  evidence  introduced 
tending  to  prove  him  guilty  of  the  crime  charged. 

Defendant  claims  that  ^'throughout  the  case  the  court  took 
a  very  prominent  part  in  the  examination  of  the  witnesses," 
at  times  taking  the  witnesses  ' '  out  of  the  hands  of  the  prose- 
cuting attorney  and  conducting  the  examination."  A  reading 
of  the  record  discloses  that  whenever  the  court  examined  wit- 
nesses the  questions  asked  were  not  only  pertinent  but  they 
showed  no  leaning  against  the  defendant.  Therefore  there  is 
no  occasion  here,  as  there  was  in  the  case  of  People  v.  Bowers, 
79  CaL  415,  [21  Pac  752],  for  criticising  the  conduct  of  the 
trial  court. 

The  defendant  moved  for  a  new  trial  upon  the  ground  that 
subsequent  to  the  trial  he  had  discovered  evidence  showing 
that  he  was  insane  at  the  time  of  the  conunission  of  the  act 
charged.  At  the  hearing  of  the  motion  five  affidavits  in  sup- 
port thereof  were  read  and  filed,  whereupon  defendant's  coun- 
sel requested  a  continuance  of  the  pronouncing  of  judgment 
to  enable  them  to  get  affidavits  from  Denver  concerning  de- 
fendant's family  record  and  of  his  confinement  in  an  insane 
asylum  in  the  state  of  Colorado.  The  court  had  granted  sev- 
eral continuances  of  this  matter,  and  refused  this  request,  and 
also  made  its  order  denying  the  motion  for  a  new  trial.  We 
cannot  say  that  the  court  in  either  matter  abused  its  discretion. 
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Having  thus  concluded  that  there  is  no  error  prejudicial  to 
the  defendant  in  the  record,  we  deem  it  unnecessary  to  discuss 
the  point  made  by  the  attorney  general  that  no  proper  appeal 
has  been  perfected. 

The  judgment  and  order  are  affirmed. 

Cooper,  P.  J.y  and  Hall,  J.,  eoncorred. 


[Grim.  No.  251.    FiiBt  Appellate  !Di8triet.-nJnl7  11,  1910.] 

THE  PEOPLE,  Respondent,  v.  J.  J.  ABBERRY,  Appellant. 

Cancn^AL  Law — Attempt  to  Obtain  Monst  bt  Falsi  Pretbnsis — 
Support  or  Ykbdigt. — ^Upon  appeal  from  a  judgment  of  conviction 
of  the  crime  of  attempting  to  obtain  money  under  false  pretenseS) 
and  from  an  order  denying  a  new  trial,  the  testimony  for  the  prose- 
cution must  be  presumed  to  be  true,  and  the  facts  proved  are  suffi- 
cient to  support  the  verdict  of  guilty. 

Id. — ^Falss  Pbetensss  bt  ADviaTisiNe  Phtsician  —  Fatal  Hkabt 
Disease  —  Substantial  Conpormitt  or  Inpobmation  to  Pre- 
UMiNART  Complaint. — ^Where  the  false  pretenses  were  made  by  an 
advertising  physician  that  a  young  man  had  fatal  heart  disease,  in 
an  attempt  to  obtain  money  from  him  and  his  aunt,  in  the  sum  of 
$200  to  cure  the  same,  it  is  held  that  the  information  charging  the 
same  was  in  substantial  conformity  to  the  preliminary  complaint 
before  the  committing  magistrate. 

Id. — ^EzAOT  CoNPOBMiTT  OP  Xniormation  to  Complaint  not  Essential. 
Where  the  committing  magistrate  held  the  defendant  to  answer  for 
the  crime  of  attempting  to  obtain  money  by  false  pretenses,  indorsed 
upon  and  referred  to  in  the  complaint,  and  the  information  charges 
the  defendant  with  the  same  offense,  the  statute  is  sufficiently  com- 
plied with.  It  is  not  contemplated  that  the  information  should  eon- 
tain  a  statement  of  the  crime  in  the  exact  language  or  word  for  word 
the  same  as  stated  in  the  complaint  filed  before  the  committing 
magistrate. 

Id.  —  General  Statement  op  Oppensb  in  Order  op  Commitment. — 
Under  section  873  of  the  Penal  Code,  the  order  of  commitment  is 
only  required  to  state  generally  the  nature  of  the  offense  with  which 
the  defendant  is  charged;  and  where  the  order  of  commitment  here 
made  stated  generally  the  crime  of  obtaining  money  by  false  pre- 
tenses, and  stated  that  there  is  sufficient  cause  to  believe  the  defend- 
ant guilty  thereof,  the  order  sufficiently  complied  with  the  statute. 

Id.— Demurrer  Sustained  to  First  Inpormation  —  Tims  por  New 

INPORMATION — BSASONABLB    TiME — EXTENSION — ^PRSSENGB    OP    Db- 
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rKNDAMT. — Where  a  demnrrer  was  •nstained  to  a  first  informatioiiy 
under  section  1008  of  the  Penal  Code,  which  provides  for  filing  a 
new  information,  in  the  discretion  of  the  court,  but  fixes  no  time 
therefor,  the  court  maj  allow  a  reasonable  time  in  which  to  file  it. 
Where  ten  dajs  were  allowed  in  the  presence  of  the  defendant,  and 
an  extension  of  five  additional  dajs  were  allowed  in  his  presumed 
presence,  the  contention  of  the  defendant  that  the  new  information 
was  invalid  because  not  filed  within  the  tan  days  is  not  sustainable. 
The  defendant  was  not  required  to  be  present  when  the  information 
was  filed ;  and  it  would  seem  that  an  order  extending  time  to  file  it 
is  not  a  proceeding  requiring  his  presence. 

In. — Nkw  iNroRMATiON  SumciSNT—DKMnRBXB  Pbopblt  Ovebbulbd. — 
The  new  information  states  facts  sufficient  to  constitute  a  public 
offense,  and  a  demurrer  thereto  was  properly  overruled. 

Id. — Statement  or  Yalvulab  Hbult  Disease  Okb  or  Fact. — The  de- 
fendant's statement  that  the  young  man  was  suffering  from  a 
valvular  disease  of  the  heart  was  a  statement  of  fact.  It  was  not 
given  as  an  opinion,  but  it  was  a  statement  voluntarily  made  by 
defendant  to  a  person  from  the  country  ignorant  of  medicine  and 
disease,  and  who  had  the  right  to  rely  upon  a  physician's  honor 
and  integrity.  It  is  not  pretended  that  the  statement  is  true  and 
it  was  made  contemporaneously  with  an  attempt  to  obtain  an  addi- 
tional sum  of  $200  from  his  aunt,  who  had  recently  paid  the  physi- 
cian the  same  sum  for  a  previous  pretended  cure  of  the  same  young 
man  for  an  abscess  of  the  prostate  gland. 

Id. — Estoppel  or  DsrENDANT — Absence  or  Monbt  Pbevsntino  Cbimb. 
The  defendant  is  estopped  to  say  that  the  young  man's  aunt  had  no 
money,  so  that  it  would  have  been  impossible  to  have  accomplished 
the  contemplated  crime. 

Id. — Ai«rsicFT  and  Use  or  Means  SmmciENT. — ^It  is  sufficient  that  de- 
fendant made  the  attempt  to  get  the  money,  and  used  means  ap- 
parently adapted  to  the  end  in  view,  although  circumstances  inde- 
pendent of  defendant's  will  left  the  crime  uncommitted.  He  made 
a  false  statement  to  the  young  man's  aunt  as  to  an  ailment  that 
had  no  existence,  that  he  could  cure  it,  that  it  was  worth  $300  to 
cure  it,  but  that  he  agreed  to  cure  it  for  $200. 

Id.  —  DiSTiNcnoK  as  to  Bbsponsibilitt  Between  Honest  and  Dis- 
honest Physicians. — There  is  little  danger  of  an  honorable,  up- 
right physician  being  held  to  crimixial  account  for  a  mistaken  diag- 
nosis, but  where  a  dishonest  physician  or  quack,  who  seeks  oppor- 
tunities to  thrive  and  become  wealthy  off  the  ignorance  and 
stupidity  of  %is  patients,  has  made  a  willfully  false  statement  as 
4D  a  mortal  disease,  solely  with  the  view  of  obtaining  money  from 
^e  victim  or  his  relatives,  the  law  should  deal  severely  with  such 
physician.  The  fact  that  he  is  a  licensed  physician  will  not  be  al- 
lowed as  a  ekMk  to  shiald  him  from  all  responsibili^  for  statements 
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winf  11D7  made  with  the  sordid  ^iew  of  obtaining  the  monej  of  the 
unwary. 

B>. — ^Letters  Sknt  bt  Defendant  Admissdub. — ^Letters  sent  hy  the  de- 
fendant to  the  joung  man's  aant,  which  sniBeiently  connected  the 
defendant  therewith,  and  with  the  demandB  and  statements  therein 
made,  were  properly  admitted  in  evidence. 

Id. — Evidence  of  Previous  Crime  Admissible — Qualified  Purposes. — 
Evidence  of  the  previouslj  consummated  crime  of  obtaining  the 
money  of  the  young  man's  aunt  under  the  false  pretense  that  he  had 
an  abscess  of  the  prostate  gland  was  admissible  as  a  prior  trans- 
action between  the  same  parties,  not  for  the  purpose  of  showing 
another  and  distinct  crime,  bnt  to  show  the  intent  of  the  defend- 
ant in  representing  to  the  aunt  that  her  nephew  had  valvular  disease 
of  the  heart)  and  as  bearing  on  the  question  whether  or  not  his 
statement  was  made  with  the  intent  of  procuring  mon^  and  in 
Tiolation  of  law. 

I^. — Instructions — ^Pbopbk  Chabob  and  Befusal  of  Bequests. — It  was 
not  error  to  refuse  requested  instructions  covered  by  the  charge.  It 
is  held  that  there  was  no  substantial  error  in  the  charge^  or  in  the 
refusal  of  any  requests,  but  that  the  court  fairly  and  fully  stated 
the  substance  of  the  law  applicable  to  the  evidence  and  the  issue  to 
be  determined  by  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carroll  Cook,  and  Lloyd  S.  Ackerman,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  W.  W.  Kaufman,  for 
Bei^ondent. 

COOPER,  P.  J. — ^The  defendant  prosecutes  this  appeal 
from  an  order  denying  his  motion  for  a  new  trial,  and  from  a 
judgment  convicting  him  of  the  crime  of  an  attempt  to  obtain 
money  by  false  pretenses.  There  is  evidence  which,  if  true 
(and  we  must  so  presume  upon  this  appeal  in  view  of  the  find- 
ing of  the  jury),  shows  the  following  facts: 

Ulysses  Muscio,  a  young  man  about  twenly-one  years  of  age, 
resided  at  Edna,  in  the  county  of  San  Luis  Obispo.  He  had 
not  been  very  well,  and  was  troubled  with  pains  in  his  back, 
and  either  needed  or  imagined  that  he  needed  the  advice  and 
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aid  of  a  physician.  He  had  read  in  fhe  San  Francisco  '^Ex- 
aminer" the  advertisement  of  "Dr.  Taylor  &  Co.  at  721  Mar- 
ket street/'  which  advertisement  stated  the  ability  and  skill  of 
the  doctors  in  charge,  and  their  undertaking  specially  to  cure 
all  diseases  of  men  and  youths.  He  came  to  San  Francisco  on 
July  18,  1909,  and  on  the  following  day,  with  the  advertise- 
ment in  his  hands,  he  went  to  ''Dr.  Taylor  &  Co.,  721  Market 
street,"  and  asked  to  see  Dr.  Taylor.  The  defendant  ap- 
peared and  stated  to  Muscio  that  he  was  Dr.  Taylor,  and  at  all 
times  thereafter  was  addressed  by  Muscio  as  Dr.  Taylor. 
Muscio  was  taken  into  a  consultation  room  and  examined  by 
defendant,  who  by  manipulation  of  the  prostate  gland  ob- 
tained therefrom  a  milky  fluid — an  easy  thing  for  a  physician 
to  do — ^which  he  showed  to  Muscio,  and  without  any  examina- 
tion of  it,  microscopic  or  otherwise,  informed  him  that  it  was 
pus  from  an  abscess  of  the  prostate  gland,  and  demanded  of 
Muscio  $300  to  cure  him.  Muscio  having  only  $10  with  him, 
defendant  took  that,  and  agreed  that  for  $200  more  he  would 
cure  him.  At  defendant's  suggestion  and  dictation  Muscio 
wrote  to  his  aunt,  Mary  Tomasini,  a  letter  as  follows:  "Dear 
aunt, — ^I  am  sick  and  won't  be  home  until  the  latter  part  of 
the  week,  and  I  need  $200.  Please  send  it  to  me  at  once  to 
this  address."  This  letter  was  written  on  the  letter-head  of 
**Dr.  Taylor  &  Co."  On  July  22d  a  letter  was  received  from 
the  aunt,  addressed  to  Muscio,  care  of  "Dr.  Taylor  &  Co.," 
which  letter  was  opened  by  defendant  and  then  handed  back 
to  Muscio.  It  contained  a  check  for  $200,  which  Muscio 
indorsed  and  handed  to  defendant,  and  which  was  paid.  De- 
fendant then  handed  Muscio  a  receipt  for  $210,  signed  "Dr. 
Taylor  &  Co.,"  guaranteeing  a  cure  of  the  alleged  abscess  of 
the  prostate  gland.  On  the  same  day  a  letter  was  mailed  in 
San  Francisco,  on  the  letter-head  of  "Dr.  Taylor  &  Co.," 
addressed  to  the  aunt,  stating  that  in  reply  to  her  letter  of 
July  22d  Muscio  was  suffering  from  an  abscess  of  the  prostate 
grland,  but  that  he  was  doing  very  nicely  "under  our  care," 
and  that  he  could  return  home  in  a  few  days.  On  the  follow- 
ing day,  and  after  the  receipt  of  the  $210,  upon  the  same 
letter-head,  signed  in  typewriting  and  dated  July  23d,  there 
was  deposited  in  the  United  States  mail  at  San  Francisco,  and 
received  by  the  aunt,  Mrs.  Tomasini,  the  following  letter: 
"Since  writing  you  yesterday   in   regard   to  your  nephew 
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Ulysses  Museio,  we  have  discovered  a  serious  complication,  and 
as  he  is  very  nervous  we  deem  it  best  not  to  say  anything  to 
him,  at  least  until  we  have  seen  you,  and  would  advise  you  to 
come  to  San  Francisco  at  once  and  call  at  this  office  before 
seeing  him,  as  we  desire  to  have  a  personal  interview  with  you 
as  soon  as  possible.  You  need  not  be  alarmed  however,  as 
there  is  no  immediate  danger,  but  trust  you  will  call  as  ad- 
vised." After  receiving  this  letter  the  aunt  came  to  San 
Francisco,  and  was  met  by  a  relative  of  hers,  and  together  they 
immediately  went,  accompanied  by  Muscio,  to  consult  Dr. 
Spencer,  who,  after  an  examination,  stated  that  Muscio  did  not 
have,  and  had  not  had,  an  abscess  of  the  prostate  gland.  There- 
after the  aunt,  in  company  with  her  relative,  went  to  the  office 
of  "Dr.  Taylor  k  Co.,"  and  asked  for  Dr.  Taylor,  and  in  re- 
sponse thereto  they  were  presented  to  defendant  as  being  Dr. 
Taylor,  who  informed  them  that  he  was  Dr.  Taylor.  They 
then  went  into  a  private  office,  and  in  answer  to  questions  the 
defendant  said  that  he  had  written  the  letter  in  regard  to  the 
serious  complications  he  had  discovered  in  Muscio 's  case.  De- 
fendant then  stated  to  the  aunt,  in  the  presence  and  hearing 
of  Crespi,  that  Muscio  had  a  valvular  disease  of  the  heart, 
that  he  might  drop  dead  at  any  moment,  but  that  he,  defend- 
ant, could  cure  him,  that  he  would  have  to  have  the  care  of 
Muscio  for  a  week  or  ten  days  and  inject  serum,  which  he 
said  was  very  expensive,  but  that  at  the  end  of  that  time 
Muscio  could  go  home  to  his  aunt  and  take  medicines  which 
he  would  prescribe  for  him.  Defendant  stated  that  it  was 
worth  $300  to  cure  Muscio  of  the  valvular  disease  of  the  heart, 
but  that  he  had  been  paid  $200  for  curing  the  abscess  of  the 
prostate  gland,  and  that  he  would  cure  him  of  the  valvular 
disease  of  the  heart  for  the  additional  sum  of  $200.  This  sum 
was  requested  by  the  defendant  from  the  aunt  after  his  state- 
ment that  Muscio  had  a  valvular  disease  of  the  heart  and  that 
he  could  cure  him.  The  aunt  and  Crespi  then  left  defendant's 
office  under  the  pretense  of  getting  the  money,  but  never  re- 
turned. Muscio  was  afterward  examined  by  Dr.  Spencer,  Dr. 
Lartigan  and  Dr.  Schmall;  and  they  found  not  only  that  he 
had  never  had  an  abscess  of  the  prostate  gland,  but  that  his 
heart  was  normal  and  that  he  had  no  valvular  trouble  of  that 
organ.    The  testimony  of  these  physicians,  which  is  not  con- 
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tradicted,  is  that  a  valvular  disease  of  the  heart  can  be  deter- 
mined with  absolute  certainty. 

This  brings  us  to  the  discussion  of  the  errors  complained  of 
by  defendant,  and  which  he  claims  are  sufficient  to  justify  a 
reversal  of  the  case. 

The  defendant  claims  that  the  court  erred  in  denying  his 
motion  to  dismiss  the  information,  which  was  made  upon  the 
ground  that  prior  to  the  filing  thereof  the  defendant  had  not 
been  legally  committed  by  a  magistrate  for  the  offense  charged 
in  the  information.  It  is  stated  in  his  brief  that  by  taking 
the  complaint  filed  before  the  committing  magistrate  and  the 
commitment  and  reading  them  together,  'Mt  will  be  seen  that 
the  new  information  filed  does  not  charge  the  defendant  with 
the  same  crime  for  which  he  was  held  to  answer  by  the  com- 
mitting magistrate.''  It  is  not  stated  in  the  brief  as  to  the 
respects  wherein  the  crime  charged  in  the  information  differs 
from  the  crime  for  which  defendant  was  held  to  answer,  and 
upon  the  examination  we  have  been  able  to  give  we  can  find 
none.  The  complaint  before  the  committing  magistrate 
charged  the  defendant  with  the  crime  of  attempting  to  obtain 
money  by  false  and  fraudulent  pretenses,  by  falsely  and  will- 
fully representing  to  Mary  Tomasini  that  Muscio  ''had  an 
affection  and  disease  of  the  heart  of  a  serious  nature,  to  wit, 
that  said  Ulysses  Muscio  had  valvular  disease  of  the  heart, 
and  that  a  valve  of  the  heart  of  said  Ulysses  Muscio  was  in  a 
diseased  condition,  and  did  further  pretend  and  represent  to 
the  said  Mary  Tomasini  that  the  said  affection  or  disease  of 
the  heart  of  said  Ulysses  Muscio  did  endanger  the  life  of  said 
Ulysses  Muscio,  and  that  because  of  the  said  affection  and 
disease  of  the  heart  of  said  Ulysses  Muscio  he,  said  Ulysses 
Muscio,  was  apt  to  drop  dead  at  any  time,  and  that  the  said 
affection  or  disease  of  the  heart  of  said  Ulysses  Muscio  re- 
quired immediate  medical  attention,  and  that  said  affection  or 
disease  of  the  heart  he,  the  said  John  J.  Arberry  (whose  real 
name  is  unknown  to  this  complainant),  could  and  would  cure 
for  the  price  or  sum  of  two  hundred  dollars,  and  no  less.  **  At 
the  conclusion  of  the  testimony  taken  before  the  committing 
magistrate  he  made  and  indorsed  on  the  complaint  the  follow- 
ing order,  to  wit:  ''I  find  that  the  offense  as  charged  in  the 
complaint,  felony,  to  wit,  attempt  to  obtain  money  by  false 
pretenses,  has  been   committed,  and  that  there  is  sufficient 
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cause  to  believe  the  defendant  John  J.  Arberry  guilty  thereof, 
and  order  that  he  be  held  to  answer  for  the  charge  before  the 
honorable  superior  court  of  the  City  and  County  of  San  Fran- 
cisco." 

The  amended  information  charged  the  defendant  with  a 
felony,  to  wit,  attempt  to  obtain  money  by  false  pretenses,  by 
the  defendant  falsely  representing  and  pretending  that  Muscio 
"had  an  affection  and  disease  of  the  heart  of  a  serious  nature, 
to  wit,  that  said  Ulysses  Muscio  had  valvular  disease  of  the 
heart,  that  a  valve  of  the  heart  of  said  Ulysses  Muscio  was  in  a 
diseased  condition,  and  did  further  pretend  and  represent  to 
the  said  Mary  Tomasini  that  the  said  affection  or  disease  of 
the  heart  of  said  Ulysses  Muscio  was  of  such  nature  and  char- 
acter that  said  disease  did  endanger  the  life  of  said  Ulysses 
Muscio,  and  further  that  because  of  the  said  nature  and  char- 
acter of  said  disease  and  affection  of  the  heart  of  said  Ulysses 
Muscio,  he  the  said  Ulysses  Muscio  was  apt  to  drop  dead  at  any 
time,  and  further  that  the  said  affection  or  disease  of  the  heart 
of  said  Ulysses  Muscio  was  of  such  a  nature  that  the  same  re- 
quired immediate  medical  attention,  and  did  then  and  there 
demand  for  such  medical  attention  the  price  or  sum  of  two 
hundred  dollars  in  gold  coin  of  the  United  States  of  America, 
and  did  then  and  there  request  the  said  Mary  Tomasini  to  pay 
to  him  the  said  sum  of  Two  hundred  dollars  in  gold  coin  of 
the  United  States  of  America,  for  the  purpose  of  effecting  a 
cure  of  said  alleged  affection  or  disease  of  the  heart  of  said 
Ulysses  Muscio.'' 

The  committing  magistrate  held  the  defendant  for  the  crime 
of  attempting  to  obtain  money  by  false  pretenses,  and  the  in- 
formation charges  the  defendant  with  the  same  crime.  This  is 
a  sufficient  compliance  with  the  statute.  In  our  opinion,  it 
was  never  contemplated  that  the  information  should  contain 
a  statement  of  the  crime  in  the  exact  language  or  word  for 
word  the  same  as  stated  in  the  complaint  filed  before  the  com- 
mitting magistrate.  The  code  provides  (Pen.  Code,  sec.  872) 
that  if  it  appears  from  the  examination  that  a  public  offense 
has  been  committed,  and  there  is  sufficient  cause  to  believe  the 
defendant  guilty  thereof,  he  must  make  or  indorse  on  the  com- 
plaint an  order  to  the  effect:  "It  appearing  to  me  that  the 
offense  in  the  within  complaint  mentioned  (or  any  offense, 
according  to  the  fact,  stating  generally  the  nature  thereof) 


756  PsopiiB  V.  Arberbt.  [13  Cal.  App. 

has  been  committed^  and  that  there  is  sufficient  cause  to  believe 
the  within  named  A.  B.  guilty  thereof,  I  order  that  he  be  held 
to  answer  to  the  same.''  The  order  herein  made  stated  gen- 
erally the  nature  of  the  offense  and  sufficiently  complied  with 
the  statute. 

The  demurrer  of  defendant  was  sustained  to  the  first  in- 
formation. The  code  (Pen.  Code,  sec.  1008)  provides  that 
when  a  demurrer  is  sustained  to  an  indictment  or  information 
it  is  a  bar  to  another  prosecution  for  the  same  offense  ^'unless 
the  court  being  of  the  opinion  that  the  objection  on  which  the 
demurrer  is  allowed  may  be  avoided  in  a  new  indictment  or 
information,  directs  the  cause  to  be  submitted  to  another  or  the 
same  grand  jury,  or  directs  a  new  information  to  be  filed." 
The  court  upon  sustaining  the  demurrer,  being  of  the  opinion 
that  the  objection  on  which  the  demurrer  was  allowed  could  be 
avoided,  directed  that  a  new  information  be  filed.  The  order 
made  by  the  court,  as  shown  by  the  reporter's  notes,  did  not 
specify  any  time  within  which  the  new  information  should  be 
filed;  but  the  clerk's  minutes  show  that  the  district  attorney 
was  given  ten  days  from  the  date  of  the  order  in  which  to  file 
such  information.  It  is  now  contended  that  the  new  informa- 
tion was  not  filed  within  the  ten  days  but  within  fifteen  days, 
and  that  the  court  made  an  order  in  the  absence  of  defendant 
and  his  counsel  allowing  the  district  attorney  the  additional 
five  days;  that  such  order  was  void,  and  hence  the  court  lost 
jurisdiction. 

The  section  last  quoted  is  silent  as  to  the  time  in  which  the 
new  information  is  to  be  filed ;  and  it  would  seem  that  under 
the  law  the  district  attorney  would  have  a  reasonable  time 
within  which  to  file  such  new  information.  It  is  not  contended 
that  it  was  not  filed  within  a  reasonable  time.  The  court 
directed  the  district  attorney  to  file  it.  Such  order  was  made 
in  the  presence  of  the  defendant,  and  the  additional  time  was 
not  material  unless  the  court  had  made  an  order  extending  the 
time  beyond  reasonable  limits.  However,  counsel  has  failed  to 
call  our  attention  to  any  testimony  or  record  showing  that 
defendant  was  not  present  when  the  order  was  made  extend- 
ing the  time.  The  clerk's  minutes  show  that  the  defendant 
was  present  accompanied  by  his  counsel,  and  there  is  nothing 
that  we  have  been  able  to  find  in  the  reporter's  notes  to  the 
contraiy*    Not  only  this,  but  there  is  nothing  in  the  statute  re- 
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quiring  a  defendant  to  be  present  when  an  information  or 
indictment  is  filed.  If  the  filing  of  an  indictment  against  a 
defendant  is  not  a  proceeding  during  his  absence,  it  is  difficult 
to  see  how  the  giving  of  an  order  extending  time  to  file  it  is 
such  proceeding. 

Nor  did  the  court  err  in  overruling  the  demurrer  to  the 
amended  information.  It  states  facts  sufficient  to  constitute 
a  public  offense.  The  statement  that  the  young  man  was  suf- 
fering from  a  valvular  disease  of  the  heart  was  a  statement  of 
a  fact.  It  was  not  given  as  an  opinion,  but  it  was  a  state- 
ment voluntarily  made  by  defendant  to  a  person  from  the 
country,  ignorant  of  medicine  and  diseases,  and  who  had  the 
right  to  rely  upon  a  physician's  honor  and  integrity.  It  is  not 
pretended  that  the  statement  is  true,  and  it  was  made  just  at 
the  time  and  contemporaneous  with  the  attempt  to  get  an 
additional  $200  from  the  aunt.  It  does  not  lie  in  the  mouth 
of  defendant  to  say  that  Mrs.  Tomasini  had  no  money, 
so  that  it  would  have  been  impossible  for  him  to  have 
accomplished  the  contemplated  crime.  He  made  the  attempt 
to  get  the  money.  He  made  a  false  statement  as  to  an  ailment 
that  had  no  existence;  and  not  only  this,  but  stated  that  he 
could  cure  it.  From  his  statement  it  was  worth  $300  to  cure 
an  ailment  that,  as  a  fact,  had  no  existence,  and  he  agreed  to 
cure  such  alleged  ailment  for  $200.  A  person  who  has  at- 
tempted to  pick  the  pocket  of  another  would  not  be  allowed  to 
defend  himself  by  proving  that  there  was  nothing  in  the  pocket 
which  he  attempted  to  pick.  So  a  robber,  who  holds  up  and 
attempts  to  rob  the  United  States  mail,  would  not  be  allowed 
to  call  postoffice  officials  or  others  to  prove  that  there  was  noth- 
ing of  value  in  the  mail,  and  hence  that  no  robbery  could  have 
been  committed.  It  is  sufficient  that  the  means  was  appar- 
ently adapted  to  the  end  in  view,  although  circumstances  in- 
dependent of  the  will  of  defendant  left  the  crime  uncommitted. 
The  profession  of  medicine  is  an  honorable  and  useful  one,  and 
the  skillful,  careful,  honest  physician  who  devotes  his  time — 
often  his  days  and  nights — ^to  the  relief  of  suffering  humanity 
is  a  blessing  to  the  conununity  in  which  he  resides.  But  while 
this  is  true,  there  is  probably  no  profession  or  calling  which 
affords  greater  opportunities  for  the  dishonest  quack  to  thrive 
and  become  wealthy  off  the  ignorance  and  stupidity  of  his 
patients.    There  is  little  danger  of  an  honorable,  upright  phy- 
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sician  being  held  to  criminal  account  for  a  miataken  diagnosis ; 
but  where  a  dishonest  physician  has  made  a  willfully  false 
statement  as  to  a  mortal  disease  solely  with  the  view  of  obtain- 
ing money  from  the  victim,  the  law  should  deal  severely  with 
such  physician. 

We  do  not  mean  to  even  intimate  by  what  has  been  said  that 
the  law  will  hold  a  physician  liable  criminally  for  a  statement 
honestly,  but  mistakenly,  made  as  to  his  professional  judg- 
ment in  regard  to  a  disease.  But  the  fact  that  one  is  a 
licensed  physician  will  not  be  allowed  as  a  cloak  to  shield  him 
from  all  responsibility  for  statements  willfully  made  with  the 
sordid  view  of  obtaining  the  money  of  the  unwary. 

The  letters  sent  to  Mrs.  Tomasini  signed  in  typewriting 
"Dr.  Taylor  &  Co."  were  properly  admitted  in  evidence.  The 
evidence  sufficiently  connected  the  defendant  with  them  and 
with  the  demands  and  statements  therein  made. 

The  court  did  not  commit  error  in  allowing  evidence  as  to 
the  prior  statement  that  Muscio  had  an  abscess  of  the  prostate 
gland,  and  the  fact  that  the  defendant  received  $200  to  cure 
that.  The  transaction  was  with  the  same  parties,  from  the 
same  "Dr.  Taylor  &  Co./'  the  defendant  in  each  case  repre- 
senting himself  to  be  Dr.  Taylor,  and  each  transaction  was 
with  the  aunt  of  Muscio.  It  was  admitted,  not  for  the  pur- 
pose of  showing  another  and  distinct  crime,  but  to  show  the 
intent  of  the  defendant  in  making  the  representations  to  the 
aunt  that  Muscio  had  valvular  disease  of  the  heart,  and  the 
question  as  to  whether  or  not  his  statement  was  made  with 
the  intent  of  procuring  money  and  in  violation  of  the  law« 

The  defendant  complains  of  the  refusal  of  the  court  to  give 
the  following  instruction :  "You  are  instructed  that  no  matter 
how  strong  may  be  the  probability  in  favor  of  the  hypothesis 
of  guilt,  if  it  is  nothing  more  than  a  probability,  the  prosecu- 
tion fails  and  the  defendant  must  be  acquitted.''  The  court 
elsewhere  gave  the  substance  of  the  instruction.  In  fact,  the 
very  next  instruction  given  at  defendant's  request  was  the 
following:  "You  are  instructed  that  suspicion,  no  matter  how 
strong  it  may  be,  cannot  justify  you  in  convicting  the  defend- 
ant of  the  crime  charged.  The  law  does  not  permit  a  convic- 
tion of  a  crime  upon  suspicion,  be  it  ever  so  strong."  And 
the  court  elsewhere  instructed  the  jury  that  "Mere  probabili- 
ties are  not  sufficient  to  warraut  a  conviction," 
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Complaint  is  further  made  that  the  court  refused  to  give  an 
instruction  asked  by  the  defendant  to  the  effect  that  it  is  not 
sufficient  that  the  facts  proved  coincide  with,  account  for,  and 
render  probable  the  hypothesis  of  guilt,  but  they  must  exclude 
to  a  moral  certainty  and  beyond  all  reasonable  doubt  every 
other  hypothesis  but  the  single  one  of  guilt.  The  instruction 
requested  related  to  a  statement  of  the  law  in  connection  with 
circumstantial  evidence ;  and  if  it  was  material  in  the  case,  we 
are  of  the  opinion  that  it  was  substantially  given  elsewhere. 
The  court  in  other  instructions  stated  to  the  jury:  ''The  guilt 
of  the  accused  must  be  proved  and  established  beyond  all  rea- 
sonable doubt,"  and  ''Neither  a  mere  preponderance  or  any 
weight  of  preponderant  evidence  is  sufficient  for  the  purpose 
of  conviction";  and  finally,  "It  is  not  sufficient  that  the  cir- 
cumstances proved  coincide  with,  account  for  and  therefore 
render  probable  the  hypothesis  sought  to  be  established  by 
the  prosecution ;  but  they  must  exclude  beyond  all  reasonable 
doubt  to  a  moral  certainty  every  other  reasonable  hypothesis 
but  the  single  one  of  guilt.  Should  they  fail  to  so  establish 
defendant's  guilt  in  a  single  particular,  it  is  the  duty  of  the 
jury  to  render  a  verdict  of  not  guilty." 

Other  errors  are  claimed  in  regard  to  the  giving  or  the  re- 
fusal to  give  instructions,  but  to  discuss  them  in  detail  would 
prolong  this  opinion  to  an  unnecessary  length.  It  is  sufficient 
to  say  that  we  have  examined  the  instructions  given  and  the 
instruction  refused,  and  we  find  no  substantial  error  in  the 
giving  of  any  instruction  or  the  refusal  to  give  any.  The 
court  fairly  and  fully  stated  the  substance  of  the  law  ap- 
plicable to  the  evidence  and  the  issue  to  be  determined  by  the 
jury.  We  find  no  error  in  the  record  that  would  justify  us 
in  reversing  a  case  that  appears  to  have  been  fairly  tried« 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  8^  1910. 
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[Civ.  No.  723.    Third  Appellate  Distriet— July  18,  1910.] 

PETER  D.  BARNES,  Petitioner,  v.  BOARD  OP  SUPER- 
VISORS  OF  COLUSA  COUNTY  et  aL.  Members  of  Said 
Board,  Respondents. 

PaoTECTioN  DisnuoT — PxTinoN  TOB  Formation — Signatusxs  or  Pbop- 
ERTT  Owners — Pbbsumftion — Burden  upon  Pktitioner  fob  Writ 
OP  Review. — Upon  a  petition  for  a  writ  of  review  to  annul  a  pro- 
ceeding for  the  formation  of  a  protection  district  under  the  act  of 
March  27,  1895,  for  the  improvement  and  rectification  of  the  chan- 
nels of  innavigable  streams,  it  must  be  presumed  that,  when  the 
petition  for  the  formation  of  the  district  was  filed,  the  board  of 
supervisors  required  and  received  evidence  as  to  the  genuineness  of 
the  signatures  thereto,  and  that  the  signers  were  "property  holders 
of  the  district";  and  the  burden  is  upon  the  petitioner  for  the  writ 
of  review  to  overcome  the  presumption  that  the  superviaors  per* 
formed  their  duty  in  that  regard,  and  to  overcome  their  finding  to 
that  effect,  and  to  show  that  the  board  of  supervisors  had  no  juris- 
diction to  form  the  district;  and  that  presumption  and  finding  must 
prevail,  In  the  absence  of  any  evidence  to  the  contrary. 

Id.—Order  07  Proceeding  Under  Statute.— To  require  proof  as  to  the 
signatures  of  property  owners  before  the  board  passes  a  resolntion 
of  intention  to  organize  the  district  is  the  natural  order  of  procedure 
contemplated  by  the  statute;  and  no  reason  appears  why  such  evi- 
dence should  be  repeated  at  the  time  of  hearing  of  objections  of  the 
property  owners,  if  any,  to  such  work  or  improvement,  where  no 
issue  as  to  the  number  of  property  owners  signing  the  petition  is 
raised  at  that  time. 

Id. — Objections  to  Work  or  Improvement  or  Extent  or  District— 
Hearing  bt  Board. — ^Under  section  3  of  the  statute,  "Any  person 
interested  objecting  to  such  work  or  improvement,  or  to  the  extent  of 
the  district  of  lands  to  be  affected  or  benefited  by  such  work  or  im- 
provement, and  to  be  assessed  to  pay  the  costs  and  expenses  thereof, 
may  make  written  objections  to  the  same  within  ten  days  after  the 
expiration  of  the  time  of  the  publication  of  said  notice,"  and  there- 
after such  objection  shall  be  heard  by  said  board. 

Id. — Objections  bt  Petitioner  tor  Writ  op  Bevibw — ^Adverse  Findino 
BY  Board. — ^Where  the  petitioner  for  the  writ  of  review  speeified  his 
objections  to  such  improvement  and  to  the  extent  of  the  district,  on 
the  ground  that  the  work  as  contemplated  would  injure  his  lands^ 
specifying  in  what  respect,  and  that  the  formation  of  the  district 
would  burden  the  taxpayers,  and  evidence  was  heard  as  to  the  objec- 
tions specified,  and  the  finding  was  against  the  petitioner,  the 
board  was  not  required  at  that  time  to  do  anything  morey  assuming 
that  its  prior  proceedings  were  regular. 
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Id. — ^Pboof  op  Pubxjgatioh  of  Nonoi — Adjudioation  st  Boibi^^ 

ObDSR  EsTABUSHINO  DISTBIOT— SUBBXQTTINT  FIUNO   07  AlTIDATIV 

ImcATXBiAL. — ^Whete  the  reeord  of  the  board  of  rapervisors  contain- 
ing the  order  establishing  the  district  shows  that  it  was  adjudicated 
that  the  notice  was  published  as  required  hj  law,  and  its  finding  is 
not  disputed,  the  subsequent  ilHng  of  an  aflldavit  of  publication  is 
of  no  oonsequence,  as  it  is  merelj  additional  evidence  which  does  not 
prove,  nor  tend  to  prove,  that  the  board  did  not  have  sufficient  and 
proper  evidence  before  them  as  to  the  publication  of  notice  when  the 
order  was  made. 

Id.— Answbb  to  OBjxerxoH  of  Pbtitionbb  toe  Wbct  of  Rbvixw. — It  is 
held  a  sufficient  answer  to  an  objection  to  the  proof  of  publication 
l^  the  petitioner  for  the  writ  of  review  that  the  statute  does  not 
require  the  filing  of  an  affidavit  of  publication  before  the  order  is 
made,  although  this  would  be  the  usual  course,  that  the  publication 
was  actually  made  as  required,  that  the  hearing  was  had  at  the 
proper  time,  and  that  such  petitioner  had  actual  notice  and  was 
present  with  his  objections  at  the  appointed  time,  and  was  duly 
heard  bj  the  board  before  the  order  was  made  establishing  the  die* 
triet. 

Id.— PowxB  or  Supbbvisobs  to  Ghanob  Boundabibs  of  Distbict. — ^The 
supervisors  have  power  to  change  the  boundaries  of  the  district  to 
make  them  more  definite  and  certain  than  in  the  petition  and  resolu- 
tion of  intention,  or  to  conform  them  to  the  needs  of  the  district. 

Id. — PftOTBcnoN  Distbigt  Act  Conbtitutional— Powbe  of  Absbsbuxnt 

NOT     DSLEGATED  —  BSPOBT     OF      COMMISSIONBBS  —  HeABINO     UPON 

NOTICB. — The  act  for  the  formation  of  protection  districts  is  constitu- 
tional and  valid.  The  supervisors  are  not  thereby  deprived  of  the 
power  to  levy  and  fix  the  amount  of  the  assessment  on  the  lands 
within  the  district.  That  power  is  not  improperly  delegated  to  the 
commissioners  appointed  to  view  the  land,  make  estimates  and  report 
their  investigations  to  the  board,  which  sets  the  same  for  hearing 
upon  notice  and  determines  the  assessment^  being  limited  only  as  to 
the  proportion  imposed  upon  the  county. 

Id. — DouBLB  Taxation  not  Involvbd. — ^The  act  does  not  involve  double 
taxation.  The  tax  is  for  the  public  improvement  within  a  certain 
district  of  especial  benefit  to  the  lands  therein,  but  incidentally  of 
benefit  to  the  county  at  large.  The  land  owners  cannot  cumplain 
that  part  of  the  tax  is  assessed  to  the  county;  and  the  genena 
scheme  involves  the  same  principle  as  is  found  in  the  reclamation 
and  irrigation  district  legislation  which  has  been  upheld  by  the 
higher  courtB. 

Id. — De  Faoto  Cobpobation— Vauditt  Only  Absailablb  in  Quo  Wab- 
EANTO. — The  rule  that  a  de  facto  corporation  cannot  be  questioned 
as  to  its  validity  by  private  individuals,  but  only  in  qw>  loorranto 
at  suit  of  the  state,  applies  to  a  dd  facto  protection  district. 
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Id. — ^Writ  Of  BsvDSW  not  Sustainablb. — It  is  held  tliat  the  writ  of  re- 
view is  not  sustainable  on  the  merits,  whether  the  protection  district 
was  a  corporation  de  jvre  or  de  facto,  and  that,  in  either  case,  the 
petition  for  the  writ  most  be  denied. 

PETITION  for  writ  of  review  to  annul  the  action  of  the 
board  of  superviaoiB  of  Colusa  County  establishing  a  protec- 
tion districts 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

Arthur  C.  Huston,  and  Ernest  Weyand,  for  Petitioner. 

Frank  Freeman,  for  Bespondenta. 

BURNETT,  J. — This  is  a  proceeding  to  review  the  action 
of  the  board  of  supervisors  of  Colusa  county  culminating  in 
the  establishment  of  what  is  known  as  ''the  Boggs  Protection 
District." 

It  is  conceded  that  the  warrant  for  the  board's  proceedings 
in  the  premises  is  found  in  the  act  of  the  legislature  approved 
March  27,  1895  (Stats.  1895,  p.  247),  entitled  ''An  act  to 
provide  for  the  formation  of  protection  districts  in  the  various 
counties  of  this  state,  for  the  improvement  and  rectification 
of  the  channels  of  innavigable  streams  and  watercourses,  for 
the  prevention  of  the  overflow  thereof  by  widening,  deepening 
and  strengthening  and  otherwise  improving  the  same,  and  to 
authorize  the  boards  of  supervisors  to  levy  and  collect  assess- 
ments from  the  property  benefited  to  pay  the  expenses  of  the 
same,"  and  as  amended  in  1909.     (Stats.  1909,  p.  807.) 

Petitioner  bases  his  request  and  contention  for  an  annul- 
ment of  the  proceedings  of  the  board  creating  said  district 
upon  the  grounds :  1.  The  board  of  supervisors  had  no  juris- 
diction of  the  subject  matter,  for  the  reason  that  there  was  no 
proof  that  the  petition  for  the  organization  of  the  district  was 
signed  by  ten  property  holders  as  required  by  the  statute; 
2.  The  board  proceeded  to  establish  the  district  without  any 
proof  that  the  notice  of  intention  had  been  published  as  re- 
quired by  law ;  and  3.  That  the  act  itself  providing  for  these 
protection  districts  is  unconstitutional,  and  therefore  void. 

The  first  contention  of  petitioner  is  supported — so  it  is 
claimed — by  the  testimony  of  W.  J.  King,  the  county  clerk, 
who  testified  in  this  court  that  he  was  not  present  at  the  meet- 
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ings  of  the  said  board  of  supervisors  when  the  petition  for  the 
formation  of  the  district  and  the  resolution  of  intention  ''was 
up  before  the  board,  but  after  that,  at  all  sessions,  I  was." 
When  the  objections  of  Mr.  Barnes  were  heard  the  witness 
was  present  and  he  declared  as  to  what  occurred:  ''My  re^ 
membrance  of  it  is  that  Mr.  Weyand,  on  behalf  of  Mr.  Barnes, 
objected  or  began  talking  to  the  board  in  regard  to  it,  that 
there  were  not  property  owners  that  had  signed  the  petition, 
and  Mr.  Freeman  answered  him  that  the  question  had  been 
settled  when  the  resolution  of  intention  was  published  by  the 
board;  that  that  question  had  previously  been  settled;  and  the 
board  proceeded  with  the  other  business  of  the  formation  of 
the  protection  district  immediately  after  that  without  any 
further  consideration.  I  do  not  remember  of  any  testimony 
on  the  subject  of  the  ownership  of  the  land.  The  statements 
of  attorney  Weyand  and  attorney  Freeman  were  all  I  remem- 
ber.'' It  is  to  be  observed  that  the  witness  is  somewhat 
uncertain  as  to  what  occurred.  No  doubt,  however,  he  details 
the  transaction  as  he  remembers  it  and,  probably,  as  it  took 
place.  We  may,  indeed,  accept  his  testimony  as  sufficient  to 
overcome  the  finding  of  the  board  of  supervisors  that  "said 
petition  having  conformed  to  all  requirements  of  the  law, 
and  being  signed  by  the  proper  number  of  property  holders 
of  the  district  and  land  owners,"  and  yet  this  effect  must  be 
limited  to  the  particular  time  concerning  which  the  county 
clerk  testified.  We  must  presume  that  when  the  petition  was 
filed  the  board  required  and  received  evidence  as  to  the  genu- 
ineness of  the  signatures,  and  that  the  signers  were  "property 
holders  of  the  district."  The  presumption  that  the  super- 
visors did  their  duty  in  that  regard  and  the  finding  that  the 
petition  was  signed  by  "the  proper  number  of  property 
holders"  must  certainly  prevail  in  the  absence  of  any  evidence 
to  the  contrary.  It  is  not  denied  that  the  burden  in  this  pro- 
ceeding is  upon  the  petitioner  to  show  that  the  board  of  super- 
visors had  no  jurisdiction  to  form  said  district,  and  it  would 
be  singular  if  the  board  required  no  proof  as  to  the  signatures 
before  passing  a  resolution  of  intention  to  organize  the  dis- 
trict. To  require  such  proof  is  the  natural  order  of  procedure 
contemplated  by  the  statute.  And  there  seems  no  reason  why 
the  evidence  should  be  repeated  at  the  time  of  the  hearing  of 
the  objections  of  the  property  owners,  if  any,  to  said  work  or 
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improTement,  especiallj  when  no  such  issne  is  raised  by  any 
property  owner.  The  atatate  provides  (section  3)  that  ''Any 
person  interested,  objecting  to  such  work  or  improvementy  or 
to  the  extent  of  the  district  of  lands  to  be  affected  or  benefited 
by  saeh  work  or  improvement  and  to  be  assessed  to  pay  the 
costs  and  expenses  thereof,  may  make  written  objections  to  the 
same  within  ten  days  after  the  expiration  of  the  time  of  the 
publication  of  said  notice/'  and  thereafter  such  objection 
shall  be  heard  by  said  board.  Petitioner  herein,  in  accord- 
ance with  the  said  provision  of  the  statute,  filed  his  written 
objection  to  the  formation  of  said  district  to  the  effect  that 
the  work  as  contemplated  would  be  an  injury  to  his  lands — 
specifying  in  what  respect — and  that  the  formation  of  said 
district  as  contemplated  ''would  burden  the  general  tax- 
payers of  said  county  with  an  additional  burden  to  keep  up 
the  said  works  contemplated  to  be  constructed.'*  The  re- 
turn shows  that  evidence  was  heard  as  to  these  specifications 
and  the  finding  was  against  petitioner.  The  board  was  not 
required  at  that  time  to  do  more,  assuming  that  its  prior  pro- 
ceedings were  regular. 

The  only  additional  adverse  suggestion  as  to  this  refers  to 
the  filing  of  the  afSdavit  of  publication.  It  appears  to  have 
been  filed  subsequent  to  the  order  of  the  board  establishing 
the  district,  but  as  stated  by  respondents,  this  is  of  no  conse- 
quence, "for  in  fact  it  shows  that  the  notice  was  published 
and  may  be  additional  evidence  of  that  fact  The  record  of 
the  board  shows  that  it  was  adjudicated  that  the  notice  was 
published  as  required  by  law  in  the  'Daily  Colusa  Sun.' 
This  finding  is  not  disputed  or  any  showing  made  that  such 
publication  was  not  made.  The  filing  of  this  affidavit  does 
not  prove  or  tend  to  prove  that  the  board  did  not  have  suffi- 
cient and  proper  evidence  before  them  as  to  the  publication  of 
the  notice."  A  sufficient  answer  to  petitioner's  contention 
would  indeed  seem  to  be  that  the  statute  does  not  require  an 
affidavit  of  publication  to  be  filed  before  the  order  is  made, 
although  this  would  be  the  usual  course,  that  the  publication 
was  actually  made  as  required,  that  the  hearing  was  had  at 
the  proper  time,  and  that  petitioner  had  actual  notice  and  was 
present  with  his  objections  at  the  appointed  time,  and  was 
duly  heard  by  the  board  before  the  order  was  made  establish- 
ing the  district.    Neither  is  there  any  merit  in  the  contention 
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that  the  supervisors  were  divested  of  jurisdiction  by  reason 
of  a  change  in  the  boundaries  of  said  district.  It  appears 
from  the  return  that  the  description  in  the  order  establishing 
the  district  was  made  more  definite  and  certain  than  in  the 
said  petition  and  resolution  of  intention,  but  the  identity  of 
the  land  seemed  to  be  the  same.  At  any  rate,  the  statute 
authorizes  a  change  as  follows:  ''Such  board  may,  in  its  dis- 
cretion, sustain,  in  whole  or  in  part,  any  or  all  of  the  objec- 
tions made  and  filed,  and  may  change  or  alter  the  boundaries 
of  such  district  to  conform  to  the  needs  of  the  district.'' 

The  objections  made  to  the  constitutionality  of  the  act  we 
think  are  equally  untenable.  The  supervisors  are  not  deprived 
of  the  power  to  levy  and  fix  the  amount  of  the  assessment  on 
the  land.  It  is  true  that  the  commissioners  view  the  lands 
and  the  improvements  affected,  and  determine  in  the  first  in- 
stance the  value  thereof  and  the  damage  to  the  same,  and  also 
the  estimated  amount  of  the  cost  of  the  proposed  work  and 
the  expenses  incident  thereto,  and  they  assess  the  same  upon 
the  lands  embraced  within  the  exterior  boundaries  of  such 
protection  district,  and  report  the  result  of  their  investiga- 
tions to  the  board  of  supervisors.  The  latter,  however,  are  not 
bound  to  adopt  the  report.  It  is  set  for  hearing  and  notice 
given  thereof,  and  any  objections  that  may  be  made  by  the 
land  owners  are  considered,  and  the  board  of  supervisors 
finally  determine  the  assessment,  being  limited,  however,  as 
to  the  proportion  they  may  impose  upon  the  county. 

The  cases  cited  by  petitioner  are  entirely  different  For 
instance,  in  People  v.  Hoiiston,  54  CaL  536,  as  stated  in  the 
syllabus:  ''By  a  special  act  in  relation  to  a  swamp  land 
reclamation  district,  the  trustees  were  required  to  make  up  a 
sworn  statement  of  the  cost  of  the  reclamation  work  'based 
upon  the  books  and  vouchers  thereof,'  and  the  amount  so  re- 
ported was  to  be  assessed  upon  the  lands."  The  supreme 
court  declared  that  "It  is,  in  effect,  nothing  more  nor  less 
than  an  attempt  by  the  legislature  to  levy  an  assessment  upon 
the  lands  of  the  district — ^the  amount  being  the  sum  total 
shown  by  the  books  and  vouchers,  without  any  reference  to 
the  nature  or  character  of  the  charges  on  the  books,  and  irre- 
spective of  any  question  as  to  whether  the  law  authorizing 
and  providing  for  the  work  has  been  complied  with.'' 
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So,  in  McCahe  v.  Carpenter,  102  Cal.  469,  [36  Pac.  836], 
the  legislation  was  condemned,  for  the  reason  that  the  amount 
of  the  tax  was  left  wholly  to  the  discretion  of  an  executive 
officer,  and  thereby  delegating  legislative  power  to  the  county 
superintendent  of  schools. 

Nor  is  the  act  open  to  the  objection  that  it  inyolves  double 
taxation.  The  tax  is  manifestly  for  a  particular  purpose,  a 
public  improvement  within  a  certain  district,  of  especial  bene- 
fit to  the  lands  within  said  district,  but  incidentally  of  advan- 
tage to  the  county  at  large.  The  land  owners  within  the  dis- 
trict certainly  cannot  complain  that  a  portion  of  the  tax  is 
assessed  to  the  county,  and  the  general  scheme  involves  the 
same  principle  as  is  found  in  the  reclamation  and  irrigation 
legislation  which  has  been  upheld  by  the  higher  courts. 

Aside  from  the  foregoing,  there  is  much  plausibility  in  the 
suggestion  of  respondents  that  we  have  the  case  of  a  de  facto 
corporation,  and  that  the  only  course  open  to  petitioner  to 
have  its  validity  determined  is  through  qtio  warranto  by  con- 
sent of  the  attorney  general.  The  decisions  of  the  supreme 
court  upon  this  question  were  recently  reviewed  by  this  court 
in  the  case  of  Reclamation  Dist,  No,  765  v.  McPhee,  ante,  p. 
382,  [109  Pac.  1106],  and  it  is  unnecessary  to  repeat  the  dis- 
cussion. It  may  be  said,  though,  that  Keech  v.  Joplin,  157 
Cal.  1,  [106  Pac.  222],  involved  the  validity  of  the  organiza- 
tion of  a  protection  district,  and  the  supreme  court  therein 
declared  that  the  doctrine  applies  to  such  districts  as  well  as 
to  irrigation  and  reclamation  districts,  and  **the  validity  of 
the  organization  of  such  a  district  cannot  be  questioned  by 
private  individuals,  but  only  in  a  proceeding  in  quo  warranto 
at  the  suit  of  the  state.''  The  only  controversy  could  be  as  to 
whether  the  record  here  discloses  a  de  facto  corporation.  As 
to  this  point,  quotation  was  made  in  the  McPhee  case,  supra, 
from  Martin  v.  Deetz,  102  Cal.  55,  [41  Am.  St.  Rep.  151,  36 
Pac.  368],  as  follows:  "What  is  a  corporation  de  factof 
It  exists  where  a  number  of  persons  have  organized  and  acted 
as  a  corporation;  have  put  on  the  habiliments  of  a  corpora- 
tion; have  assumed  the  form  and  features  of  a  corporation; 
have  conducted  their  affairs,  to  some  extent  at  lon^t.  by  the 
methods  and  through  the  officers  usually  em[)]  yed  Uy  cor- 
porations; and  have  assumed  the  appearance,  at  least,  of  the 
counterfeit  presentment  of  a  legal  corporate  body.'* 
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The  petition  and  return  herein  show  that  at  a  regular  ses- 
sion  of  the  board  of  supervisors  of  Colusa  county  a  petition 
was  presented  and  filed  for  the  formation  of  a  protection  dis- 
trict; that  said  board  passed  a  resolution  to  improve  said 
Willow  creek  and  to  form  said  protection  district;  that  said 
resolution  was  published  as  required  by  law ;  that  a  hearing  of 
said  petition  was  had  by  said  board,  and  an  order  made  estab- 
lishing said  district  and  designating  it  as  the  "Boggs  Pro- 
tection District";  that  said  board  adopted  plans  for  the  work 
contemplated,  and  appointed  commissioners  to  assess  damages 
and  to  proceed  under  said  act  with  aU  matters  by  the  said 
commissioners  deemed  necessary,  to  the  end  that  said  Willow 
creek  might  be  improved  and  controlled;  that  said  commis- 
sioners qualified  and  were  about  to  proceed  with  the  work  re- 
quired of  them  when  it  was  arrested  by  this  proceeding.  It 
is  clear  that  the  district  established  had  the  appearance  of  a 
legal  corporate  body.  There  was  a  complete  organization  of 
the  district  under  color  of  title,  with  no  step  omitted  that  the 
statute  makes  a  prerequisite  for  the  beginning  of  the  work  by 
the  commissioners,  and  it  is  difiScult  to  perceive  how  the  case 
would  be  different  in  principle  if  said  conunissioners  had 
actually  proceeded  in  the  work  which  they  contemplated. 
But  it  is  unnecessary  to  decide  this  question,  as  upon  the 
merits  we  think  respondents  should  prevail. 

The  order  to  show  cause  is  therefore  discharged  and  the  writ 
denied* 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  th* 
district  court  of  appeal  on  August  13, 1910. 
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[Crim.  Ko.  1B4.    TUrd  Appenat^  District.— Juty  15,  1910.] 

THE  PEOPLE,  Bespondent,  y.  JOHN  G.  HEIVNEB,  Ap- 
pellant 

CsniiKiL  Law — incbt  With  SMTPr-SuFFiomtoT  or  Intorication — 
AB8EN0B  OF  DiMUBaiB. — ^Ah  informatioiiy  to  which  no  demurrer  was 
filed,  which  charges  the  defendant  with  ineeety  and  sabetantiaUj 
follows  the  language  of  the  statute,  suiBeientlj  avers  that  the  prose- 
cutrix was  the  sister  of  the  defendant  hj  stating  that  ''The  said 
John  G.  Heivner  .  .  •  did  willfully,  unlawfully  and  upon  the  person 
of  one  Kate  Curless,  a  sister  of  the  defendant,  etc.**  It  is  dear 
that  the  defendant  was  thereby  informed  that  Kate  Curless  was 
his  sister;  and  it  could  not  have  been  understood  in  any  other  way. 
Even  if  it  were  conceded  that  the  allegation  is  deficient,  it  could 
be  attacked  only  by  special  demurrer. 

In. — ^EvmiNOB — ^Voluntabt  Conisssion  bt  Dxfbndant  to  Officers.— 
The  confession  of  the  defendant  made  in  the  presence  of  the  sheriif 
and  district  attorney  was  properly  admitted  in  evidence  as  volun- 
tary, where  both  of  those  officers  testified  that  no  inducement  was 
offered  or  coercion  used,  and  they  both  relate  all  that  occurred  at 
the  time,  and  it  appears  from  their  testimony  that  only  an  inference 
can  be  drawn  therefrom  favorable  to  the  ruling  of  the  court  admit> 
ting  the  confession  in  evidence. 

Id. — ^Admonition  of  Sheriff  to  "Tell  the  Truth." — The  admonitioa 
of  the  sheriff  to  the  defendant  to  "tell  the  truth"  is  not  sufficient 
to  avoid  the  confession. 

Id. — Absence  of  "Artificer  Falsehood  or  Deception." — ^There  is  no 
evidence  that  the  sheriff  or  district  attorney  took  any  advantage  of 
the  defendant,  or  used  any  "artifice,  falsehood  or  deception"  to 
obtain  from  him  any  statement;  but  their  conduct  seems  to  have 
been  altogether  decorous,  and  not  violative  of  any  right  of  appel- 
lant. 

Id. — Correctness  of  Instructions. — ^It  is  held  that  the  court  com- 
mitted no  error  in  giving  or  refusing  instructions;  and  that  eveiy 
principle  of  law  applicable  to  the  charge  against  the  defendant  and 
to  the  evidence,  and  necessaxy  for  the  enlightenment  of  the  jurors^ 
Is  found  in  the  instructions  given  by  the  trial  judge. 

Id. — Support  of  Verdict. — ^The  positive  testimony  of  the  prosecutrix, 
and  the  confession  of  the  defendant,  together  with  some  dreom- 
stantial  evidence,  afford  ample  support  for  the  verdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  new  triaL 
John  F.  Ellison,  Judge. 
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H.  P.  Andrews,  tor  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent 

BUENETT,  J.— This  appeal  invites  bnt  brief  considera- 
tion, as  the  questions  presented  involve  only  familiar  and 
elementary  principles. 

There  is  no  merit  in  the  contention  that  the  information 
is  insufficient.  It  follows  substantially  the  language  of  the 
statute  and  it  is  not  obnoxious  to  just  criticism.  No  demurrer 
was  filed  and  the  only  suggestion  of  infirmity  is  that  there 
is  no  positive  allegation  in  the  information  that  the  prose- 
cutrix was  the  sister  of  defendant.  The  averment  is  that 
"The  said  John  0.  Heivner  .  .  .  did  willfully,  unlawfully 
and  feloniously  upon  the  person  of  one  Kate  Curless,  a  sister 
of  the  said  John  Q.  Heivner,''  etc.  It  is  clear  that  by  this 
allegation  the  defendant  was  informed  that  Kate  Curless  is 
his  sister,  and  it  could  not  have  been  understood  in  any  other 
way.  Even  if  it  were  conceded  that  the  allegation  is  de- 
fective, it  could  be  attacked  only  by  special  demurrer. 

Some  claim  is  made  that  the  confession  received  in  evi- 
dence was  not  shown  to  be  voluntary.  But  in  this  appellant 
is  entirely  mistaken.  The  sheriff  and  the  district  attorney 
both  testified  that  no  inducement  was  offered  nor  coercion 
used.  They  related  all  that  occurred  at  the  time,  and  from 
their  testimony  only  an  inference  favorable  to  the  ruling  of 
the  court  can  be  drawn.  The  only  thing  suggesting  an  ap- 
proach to  coercion  is  found  in  the  admonition  of  the  sheriff 
addressed  to  the  defendant  to  ''tell  the  truth,"  but  this  is 
not  sufficient  to  avoid  the  confession.  In  State  v.  Staley^ 
14  Minn.  113,  and  cases  therein  cited,  the  rule  is  stated  as 
follows:  ''The  fact  that  the  confession  was  made  in  answer 
to  a  question  assuming  the  guilt  of  the  person,  or  was  obtained 
by  artifice,  falsehood  or  deception,  or  preceded  by  a  caution 
to  the  accused  to  tell  the  truth  if  he  said  anything,  does  not 
render  the  confession  inadmissible  in  evidence."  It  may  be 
said  here  that  there  is  no  evidence  that  either  the  sheriff  or  the 
district  attorney  took  any  advantage  of  the  defendant  or  used 
any  "artifice,  falsehood  or  deception"  to  obtain  from  him  any 
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statement,  but  their  conduct  seems  to  have  been  altogether 
decorous  and  not  yiolative  of  any  right  of  appellant. 

The  court  committed  no  error  in  giving  or  refusing  instruc- 
tions. Every  principle  of  law  applicable  to  the  charge  and 
evidence  and  necessary  for  the  enlightenment  of  the  jurors 
is  found  in  the  writtei  directions  of  the  trial  judge  to  them, 
and  there  is  nothing  therein  of  which  complaint  can  justly 
be  made. 

The  positive  testimony  of  the  prosecutrix  and  the  con- 
fession of  defendant  together  with  some  circumstantial  evi- 
dence, afford  ample  support  for  the  verdict,  and  we  see  no 
reason  for  interfering  with  the  action  of  the  jury. 

The  judgment  and  order  denying  the  motion  for  a  new 
trial  are  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 


[Crim.  No.  258.    First  Appellate  District.— July  19,  1910.] 

THE  PEOPLE,  Respondent,  v.  O.  J.  POETCH,  Appellant 

Dentistry  Act — Misdemxanor  fob  Yiolatiok  nt  Crrr  and  County  or 
San  Francisco— Information — ^Jurisdiotiom  of  Superior  Court. 
The  Biiperior  court  of  the  city  and  eountj  of  San  FraneiBco  has 
jurisdiction  of  an  information  for  a  misdemeanor  for  violation  of 
the  dentistry  act  as  amended  in  1909  [Stats.  1909,  p.  800],  by  prac- 
ticing dentistry  without  a  license,  which  is  punishable  by  a  fine 
not  exceeding  $1,000,  or  by  imprisonment  in  the  county  jail  not 
more  than  one  year. 

Id. — Constitutional  Grant  of  Jurisdiction  of  Misdemeanors. — The 
constitution  gives  to  the  superior  court  jurisdiction  of  all  cases  of 
"misdemeanor  not  otherwise  provided  for." 

Id. — ^Jurisdiction  not  Conferred  upon  Poucb  Court  by  Freeholders' 
Charter. — By  the  freeholders'  charter  of  the  city  and  county  of 
San  Francisco,  which  went  into  effect  on  the  first  Monday  in  Janu- 
ary, 190O,  the  police  court  created  and  established  thereunder,  as  a 
municipal  affair,  is  vested  only  with  jurisdiction  of  the  violation 
of  municipal  ordinances,  and  over  such  misdemeanors  as  are  vested 
in  justices  of  the  peace  under  the  general  law.  But  there  is  no 
general  law  conferring  jurisdiction  upon  justices  of  the  peace  of 
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misdemeanon  pnnisliable  by  a  fine  not  exceeding  $1,000,  or  bj 
imprisonment  in  the  conntj  jail  not  more  than  one  year. 

Id. — Bepeal  or  Fobiceb  Pougb  Coitbt  Acts  bt  Fbe]choij>ebs'  Chabteb. 
Although  the  former  police  court  of  the  citj  and  oounty  of  San 
Francisco,  created  under  the  act  of  March  5,  1889,  as  amended 
and  supplemented  by  the  act  of  February  8,  1893,  was  vested  with 
jurisdiction  of  misdemeanors  such  as  are  created  bj  the  dentistry 
act,  yet  those  acts  were  repealed  upon  the  adoption  of  the  free- 
holders' charter  by  the  terms  of  sections  6  and  8  of  article  XI  of 
the  constitution,  and  by  the  adoption  of  a  police  court  established 
thereunder  as  a  municipal  affair,  by  the  terms  of  section  6,  and 
by  subdivision  1  of  section  8^  of  article  XI,  adopted  November  8, 
1896. 

Id. — Abolition  or  Old  Police  Coubt — Nxw  Coubt  not  Identical.— 
The  police  court  established  by  the  charter  is  not  the  same  court 
referred  to  in  the  acts  of  1882  and  1893,  but  is  a  new  court  created 
by  a  different  authority.  When  the  charter  court  was  created,  the 
police  court  created  by  those  acts  went  out  of  existence  with  the 
repeal  of  the  acts  creating  it. 

Id. — Bepeal  or  Legislation  Inconsistent  With  Fbeeholdebs'  Chab- 
teb. — No  act  of  the  legislature  can  stand  which  is  inconsistent  with 
a  provision  in  a  freeholders'  charter  in  regard  to  the  same  subject 
matter. 

Id. — ^VoiD  Peovision  fob  Concubbent  Jueisdiction. — The  provision  in 
the  freeholders'  charter  of  the  city  and  county  of  San  Francisco, 
assuming  to  give  the  superior  court  concurrent  jurisdiction  with  the 
poHce  court  of  all  misdemeanors,  is  void. 

Id. — Original  Jueisdiction  of  Supebiob  Coubt  Oveb  Dbntistbt  Act. — 
There  being  no  other  court  vested  with  jurisdiction  of  the  misde- 
meanor created  by  the  dentistry  act^  the  superior  eourt  has  original 
jurisdiction  thereof. 

Id. — ^Instbuction  as  to  Bubdkn  of  Pboof  upon  Defendant. — The  eourt 
did  not  err  in  instructing  the  jury  that  the  burden  was  upon  the 
defendant  to  prove  that  he  either  had  a  license  from  the  board  of 
dental  examiners  of  California,  or  that,  at  the  time  of  the  passage 
of  the  act  regulating  dentistry  approved  March  23,  1901,  he  had 
the  lawful  right  to  practice  dentistry  in  the  state  of  California. 

Id. — Instruction  as  to  Statute  Definition  of  "Practicing  Den- 
tistry."— ^The  court  did  not  err  in  giving  to  the  jury  the  exact  lan- 
guage used  in  the  statute  defining  what  is  "practicing  dentistry," 
viz.:  "That  any  person  shall  be  understood  to  be  practicing  dentistry 
who  shall  for  a  fee,  salary  or  reward,  paid  directly  or  indirectly, 
either  to  himself  or  some  other  person,  perform  an  operation  of  any 
kind  upon  the  human  jaws  or  teeth." 

Id. — PowEB  of  Legislature  to  Define  Dentistry. — The  legislature 
had  the  power  to  define  what  is  meant  by  the  terms  "practicing 
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drnxUBtry/'  and  tliiii  to  make  dear  what  acta  it  intended  to  make 
nnlawfnL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  T.  Williams,  and  Walter  J.  Thompson,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  Oliver  Dibble,  for  Be- 
spondent. 

HALL,  J. — ^Defendant  was  charged,  by  information,  ffled 
in  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, with  practicing  dentistry  without  a  license  in  said  city 
and  county,  in  violation  of  the  so-called  ''dentistry  act,"  as 
amended  in  1909  (Stats.  1909,  p.  800).  Upon  his  trial  he 
was  found  guilty,  and  is  now  before  this  court  upon  his  ap- 
peal from  the  judgment  of  conviction  and  the  order  denying 
his  motion  for  a  new  trial. 

The  principal  point  relied  on  for  a  reversal  of  the  judg- 
ment is  that  the  superior  court  had  no  original  jurisdiction  of 
the  offense  charged.  The  offense  is  punishable  by  a  fine  of 
not  exceeding  $1,000,  or  imprisonment  in  the  county  jail 
for  not  more  than  one  year. 

The  constitution  gives  to  the  superior  court  original  juris- 
diction of  all  ''cases  of  misdemeanor  not  otherwise  provided 
for."  Therefore,  unless  jurisdiction  of  the  class  of  misde- 
meanors to  which  this  offense  belongs  is  given  by  some  law 
to  some  other  court,  jurisdiction  thereof  belongs  to  the  su- 
perior court.  Appellant's  contention  is  that  such  jurisdic- 
tion is  given  by  the  act  creating  a  police  court  in  the  city 
and  county  of  San  Francisco  approved  March  5,  1889  (Stats. 
1889,  p.  62),  and  the  act  amendatory  of  and  supplemental 
thereto,  approved  February  23,  1893  (Stats.  1893,  p.  9). 
These  two  acts  may  be  read  as  one  act,  and  did  give  juris- 
diction in  all  cases  of  misdemeanor  punishable  by  fine  not 
exceeding  $1,000,  or  by  imprisonment  not  exceeding  one  year, 
to  the  police  court  created  by  the  act  of  1889.  The  court  con- 
tinued in  existence,  and  the  law  by  which  it  was  created  re- 
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mained  in  force,  imtil  the  taking  effect  of  the  present  charter 
of  the  city  and  county  of  San  Francisco  on  the  first  Monday 
in  January,  1900.  In  accordance  with  the  provisions  of  sec* 
tion  8^  of  article  XI  of  the  constitution,  adopted  in  1896, 
the  present  charter  creates  a  police  court  and  defines  its  juris- 
diction. The  language  of  the  charter  is,  ''There  is  hereby 
created  and  established  in  and  for  the  City  and  County  of 
San  Francisco  a  court  to  be  known  as  the  Police  Court  of 
the  City  and  County  of  San  Francisco"  (section  1,  chapter 
VIII,  article  V,  charter  of  San  Francisco).  Then  follow  com- 
plete provisions  defining  the  jurisdiction  of  such  court,  and 
providing  for  its  regulation  and  goveroment,  and  for  the 
manner  and  time  of  the  election  of  the  judges  thereof  and 
its  clerks  and  attaches.  The  police  court  established  by  the 
charter  is  not  the  same  court  referred  to  in  the  act  of  1889 
and  in  the  supplemental  act  of  1893,  but  it  is  a  new  court 
created  by  a  different  authority.  When  the  charter  court 
was  created  the  police  court  created  by  the  act  of  1889  went 
out  of  existence,  and  the  act  of  1889  and  the  supplemental 
act  of  1893  were  repealed.  This  we  understand  to  be  the 
doctrine  laid  down  in  Oraham  v.  Mayor  etc.  of  Fresno,  151 
Cal.  465,  [91  Pac.  147].  It  is  there  said:  ''The  effect  of 
subdivision  1  of  section  8^  of  article  XI  was  to  make  the 
matter  of  such  police  courts  purely  a  miinicipal  affair  as  to 
any  freeholders'  charter  city  which  subsequentJy  made  appro- 
priate provision  in  its  charter  for  such  court.  It  confided  the 
subject  matter  of  such  courts,  and  the  election  and  compensa- 
tion of  the  judges  thereof,  to  any  such  city  desiring  to  assume 
and  assuming  control  thereof,  just  as  by  the  same  section  the 
matter  of  fixing  the  compensation  of  county  ofScers  in  con- 
solidated cities  and  counties  was  confided  to  the  city  and 
county  to  be  provided  for  in  its  freeholders'  charter.  Such 
jurisdiction  could  not  coexist  in  both  the  legislature  and  the 
city,  and  the  provision  for  the  assumption  of  such  jurisdiction 
by  the  city  necessarily  contemplated  the  removal  of  the  same 
from  the  legislature  whenever  the  jurisdiction  was  assumed 
by  the  city.  Any  act  of  the  legislature  relative  to  such  sub- 
ject matter  would  necessarily  be  inconsistent  with  a  charter 
provision  in  regard  to  the  same  subject  matter.  As  to  such 
matters  as  the  constitution  authorizes  to  be  provided  for  in 
freeholders'  charters,  the  provisions  of  the  charter  are  su- 
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preme,  Buperseding  all  laws  inconsisteDt  therewith  (Const., 
art.  XI,  sec.  6),  and  being  exempt  from  any  control  by  any 
subsequent  act  of  the  legislature."  By  the  terms  of  the  con- 
stitution the  subject  matter  of  providing  for  the  cansiittLtion 
and  jiirisdicfion  of  police  courts  is  given  to  such  cities  and 
cities  and  counties  if  they  so  elect.  In  the  case  just  cited 
it  is  said:  ''Any  act  of  the  legislature  relative  to  such  sub- 
ject matter  would  necessarily  be  inconsistent  with  a  charter 
provision  in  regard  to  the  same  subject  matter." 

The  charter  provides  that  it  ''shall  supersede  the  existing 
charter  of  said  city  and  county,  and  all  amendments  thereof, 
and  all  laws  inconsistent  with  this  charter." 

It  is  clear  that  the  effect  of  the  provisions  of  the  charter 
creating  a  police  court  was  to  repeal  the  acts  of  1889  and 
1893,  which  are  the  only  acts  claimed  to  give  jurisdiction  of 
misdemeanors  of  the  class  to  which  the  case  at  bar  belongs 
to  any  court  other  than  the  superior  court.  For  while  the 
charter  attempts  to  give  concurrent  jurisdiction  of  all  mis- 
demeanors to  the  superior  court  and  police  court,  such  pro- 
vision has  been  declared  to  be  void.  {Robert  v.  Police  Court, 
148  Gal.  131,  [82  Pac.  838].)  The  charter,  therefore,  as  is 
very  properly  conceded  by  appellant,  does  not  give  jurisdic- 
tion to  the  police  court  of  the  offense  of  which  defendant  was 
convicted.  Under  the  charter  the  police  court  has  juris- 
diction of  all  prosecutions  for  violations  of  ordinances  of  the 
board  of  supervisors,  and  such  jurisdiction  as  is  possessed  by 
justices  of  the  peace  in  cases  of  misdemeanors  under  the  gen- 
eral laws.  {Robert  v.  Police  Court,  148  Gal.  131,  [82  Pac. 
838].)  But  there  is  no  general  law  giving  to  the  justices  of 
the  peace  jurisdiction  over  misdemeanors  punishable  by  fine 
of  $1,000  or  imprisonment  for  one  year.  As  we  have  shown, 
the  only  law  relied  on  by  appellant  as  giving  jurisdiction  of 
the  offense  to  any  court  other  than  the  superior  court  has 
been  repealed  by  the  adoption  of  the  charter.  Neither  the  act 
of  1889  nor  the  supplemental  act  of  1893  purports  to  define 
the  jurisdiction  of  any  police  court  other  than  the  one 
created  by  the  act  of  1889.  That  such  court  is  a  different 
court  from  the  one  created  by  the  freeholders'  charter  is  quite 
plain.  The  two  courts  were  created  by  different  authorities, 
and  the  creation  of  the  second  abolished  the  first  and  repealed 
the  acts  for  its  creation.    It  is  therefore  plain  that  the  so- 
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perior  court  had  original  jurisdiction  of  the  case  at  bar,  and 
the  contention  of  appellant  upon  this  point  cannot  be  sus- 
tained. 

Appellant  next  contends  that  the  trial  court  erred  in  in- 
structing the  jury  to  the  effect  that  the  burden  was  upon 
the  defendant  to  prove  that  he  either  had  a  license  from  the 
board  of  dental  examiners  of  California,  or  that  at  the  time 
of  the  passage  of  the  act  regulating  dentistry,  approved  March 
23,  1901,  [Stats.  1901,  c.  175],  he  had  the  lawful  right  to 
practice  dentistry  in  the  state  of  California. 

The  court  followed  the  rule  laid  down  in  People  v.  Boo  Doo 
Hong,  122  CaL  606,  [55  Pac.  402] ,  and  in  so  doing  committed 
no  error. 

The  only  other  point  relied  on  by  appellant  is  that  the  court 
erred  in  charging  the  jury  "That  any  person  shall  be  under- 
stood to  be  practicing  dentistry  who  E^all  for  a  fee,  salary 
or  reward,  paid  directly  or  indirectly,  either  to  himself  or 
some  other  person,  perform  an  operation  of  any  kind  upon 
the  human  jaws  or  teeth. '* 

This  instruction  is  in  the  exact  language  of  the  statute 
defining  what  shall  constitute  the  practice  of  dentistry  within 
the  meaning  of  the  act.  The  legislature  had  the  power  to  thus 
define  what  it  meant  by  the  terms  ** practicing  dentistry," 
and  to  thus  make  clear  what  acts  it  intended  to  make  unlaw- 
ful. (State  V.  Yegge,  19  S.  D.  234,  [103  N.  W.  17].)  The 
instruction  was  not  erroneous. 

No  other  grounds  are  urged  for  a  reversal,  and  the  judg- 
ment and  order  must  be  afi&rmed.    It  is  so  ordered. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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THE    PBOPLB,  Respondent,  ▼.  BOBEET   C.  JOHNSON, 

Appellant. 

Cbiminal  Liw— Deposition  ov  Absent  Witmess  fob  Peoplb— Dili- 
esNOB  BT  Bhsbiit — Subpoena  tor  People — 'BxLixtfCE  bt  Depbni)- 
ANT — Absence  of  Pbbjudice. — Where  the  depoeition  of  a  witnees 
for  the  people  taken  at  the  preliminarj  examination  was  relied  apon 
bj  defendant,  who  sought  to  prove  bj  the  sheriff  that  the  witness 
could  not  after  due  diligence  be  found  in  the  state,  which  the  court 
upon  objection  refused  to  permit,  it  is  held  that  even  if  the  court 
committed  technical  error  in  such  refusal,  it  was  without  preju- 
dice, in  view  of  the  admitted  facts  that  defendant  issued  no  sub- 
poena for  the  witness,  that  one  was  issued  for  the  people  to  the 
sheriff,  that  defendant  informed  the  district  attorney  and  sheriff, 
that  he  desired  the  attendance  of  the  witness,  and  was  assured  by  the 
sheriff  that  every  effort  would  be  made  to  secure  his  attendance,  if 
possible,  under  the  subpoena  in  his  hands. 

Id. — "Diugbnce"  a  Relative  Term — ^"Due  Diligence." — '^Diligence"  is 
a  relative  term,  incapable  of  precise  or  exact  definition ;  and  whether 
''due  diligence,"  as  contemplated  by  the  statute,  has  been  exercised 
in  a  given  case,  must  depend  upon  the  facts  and  circumstances  of 
such  case.  What  would  constitute  "due  diligence"  in  one  case  might 
fall  short  of  it  under  another  and  different  state  of  facts. 

Id. — ^Neqliqence— Reliance  upon  Advsrsaet  ioe  Pboduotion  or  Wit- 
nebs — Qsnebal  Rule. — As  a  general  proposition,  where  a  party  to 
an  action,  whether  civil  or  criminal,  depends  entirely  upon  his 
adversary  for  the  production  of  a  witness  whose  testimony  he  relies 
upon,  and  can  make  no  further  showing,  negligence  rather  than 
diligence  is  thus  disclosed. 

Id. — Want  or  "Due  Diligence"  bt  Defendant. — The  conduct  of  the 
defendant,  in  taking  out  no  subpoena  for  the  absent  witness  for  the 
people,  whose  deposition  and  cross-examination  before  the  magis- 
trate he  wished  to  use  in  his  own  behalf,  under  subdivision  3  of 
section  686  of  the  Penal  Code,  and  in  stating  merely  to  the  sheriff 
that  he  desired  to  use  the  absent  witness  at  the  trial,  and  requesting 
him  to  use  every  effort  to  secure  his  attendance  by  means  of  the 
subpoena  issued  to  him  by  the  district  attorn^,  did  not  amount  to 
the  "due  diligence"  required  on  his  part  before  such  deposition 
eould  be  read  by  him  to  the  jury. 

Id. — ^Lbgal  Right  of  District  Attorney  to  Withdraw  Subpoena. — 
The  district  attorney  had  the  legal  right,  if  he  had  chosen  to 
exercise  it,  to  withdraw  the  subpoena  issued  to  him  for  the  absent 
witness^  and  to  advise  the  sheriff  that,  so  far  as  he  was  concerned, 
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he  need  make  no  further  effort  to  procure  the  attendance  of  the 
witness  at  the  trial;  and  if  he  should  do  so,  it  must  be  assumed 
that  he  had  a  just  and  sufficient  reason  for  his  course. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  triaL  Henry  C. 
Gesf  ord,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oonrt. 

E.  S.  Bell,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

HABT,  J. — ^The  defendant  was  convicted  of  the  crime  of 
manslaughter  under  an  information  accusing  him  of  the  crime 
of  murder. 

This  appeal  is  from  the  judgment  and  the  order  denying 
defendant  a  new  trial. 

The  only  point  made  here  is  on  the  ruling  of  the  court  re- 
fusing, it  is  claimed,  to  allow  the  defendant  to  establish  a 
foundation  for  the  introduction  in  evidence  of  the  deposition 
of  a  witness  taken  at  the  preliminary  examination  of  the 
charge  on  which  the  accused  was  tried. 

Section  686,  subdivision  3,  of  the  Penal  Code,  upon  which 
counsel  sought  to  introduce  the  evidence  of  said  witness,  pro- 
vides, inter  aUa,  that  ''where  the  testimony  of  a  witness  on 
the  part  of  the  people,  who  is  unable  to  give  security  for  his 
appearance,  has  been  taken  conditionally  in  the  like  manner 
in  the  presence  of  the  defendant,  who  has,  either  in  persou 
or  by  counsel,  cross-examined  or  had  an  opportunity  to  cross- 
examine  the  witness,  the  deposition  of  such  witness  may  be 
read,  upon  its  being  satisfactorily  shown  to  the  court  that  he  is 
dead  or  insane,  or  cannot  with  due  diligence  be  found  within 
the  state." 

There  is  no  claim  that  the  witness  was  dead  or  insane  at 
the  time  of  the  trial. 

Even  if  it  be  true  that  the  court  committed,  in  a  strict 
technical  sense,  error  in  its  rulings  refusing  to  permit  the  de- 
fendant to  make  whatever  showing  of  diligence  that  he  could 
make,  still  we  think  that  an  examination  of  the  admitted  facts 
will  disclose  that  such  rulings  were  without  prejudice. 
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It  appears  that  on  the  close  of  the  case  for  the  people,  eoan- 
sel  for  defendant  called  the  sheriff  of  Napa  county  to  the 
witness-stand,  and  by  him  undertook  to  lay  the  foundation 
for  the  introduction  in  evidence  of  the  deposition  of  said  wit- 
ness. It  may  be  stated  that  it  is  only  from  the  colloquy  which 
took  place  between  counsel  for  the  defendant,  the  district 
attorney  and  the  court,  on  objections  made  by  the  district 
attorney  to  questions  put  to  the  sheriff  by  counsel  for  de- 
fendant, that  the  facts  may  be  gathered,  there  being  no  other 
showing  in  the  record  upon  the  proposition.  Thus  we  learn 
that  at  the  preliminary  examination  one  Ira  M.  Wilson  tes- 
tified on  behalf  of  the  people.  It  further  appears  from  a 
statement  by  defendant's  counsel  that,  after  the  magistrate 
made  the  order  committing  the  defendant  to  trial,  a  subpoena 
had  been  issued  at  the  request  of  the  district  attorney,  com- 
manding said  witness  to  appear  at  the  trial  of  the  defendant 
as  a  witness  for  the  people,  and  that  said  subpoena  was  placed 
in  the  hands  of  the  sheriff  for  service.  It  is  admitted  by 
counsel  for  the  defendant  that  he  did  not  himself  cause  a 
subpoena  to  be  issued  for  said  witness,  but  he  stated  to  the 
court,  when  endeavoring  to  introduce  proof  preparatory  to 
the  introduction  of  Wilson's  deposition,  that  he  had  talked 
with  both  the  sheriff  and  the  district  attorney  prior  to  the 
date  fixed  for  the  beginning  of  the  trial,  informing  them  that 
he  desired  Wilson  as  a  witness  for  his  client;  that  he  was  told 
by  the  sheriff  that  the  latter  had  in  his  possession  a  subpoena 
for  Wilson  issued  at  the  request  of  the  people,  and  that  he 
(the  sheriff)  was  making  eveiy  effort,  and  would  continue  to 
make  every  effort,  to  find  and  subpoena  and  have  said  witness 
at  the  trial;  that  the  district  attorney  stated  to  him  that 
he  (district  attorney)  would  exert  his  full  power  to  cause  the 
subpoena  to  be  served  and  have  the  witness  at  the  trial.  In 
order  to  lay  the  foundation  for  the  admission  of  Wilson's 
deposition  in  evidence,  the  attorney  for  the  defendant  sought 
to  show  these  facts  as  establishing  or  tending  to  establish  that 
the  witness  could  not,  after  the  exercise  of  "due  diligence,*' 
be  found  within  the  state.  The  court  sustained  objections  by 
the  district  attorney  to  this  line  of  inquiiy,  holding  that  the 
defendant  could  not  establish  the  diligence  required  by  the 
statute  unless  he  could  show  that  he  had  himself  caused  a 
subpoena  to  be  issued  for  the  witness.    In  other  words^  the 
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court,  in  effect  held  that  proof  of  the  issuance  of  a  subpoena 
for  Wilson  on  the  motion  or  at  the  request  of  the  district 
attorney  would  not  tend  to  establish  **due  diligence'*  on  the 
part  of  the  defendant,  where  the  latter  himself  had  failed  to 
secure  a  subpoena  for  the  witness;  ''that,"  to  use  the  lan- 
guage of  the  judge,  "it  was  the  duty  of  the  defense,  if  they 
wanted  Mr.  Wilson,  to  issue  process  of  this  court  to  bring 
him  here." 

It  has  been  correctly  said  that  ** diligence"  is  a  relative  term 
incapable  of  precise  or  exact  definition,  and  that  whether  the 
**due  diligence"  as  contemplated  by  the  statute  has  been  exer- 
cised in  a  given  case  must  be  determined  by  and  upon  the 
facts  and  circumstances  of  such  case.  (See  Heinfz  v.  Cooper, 
104  Cal.  669,  [3S  Pac.  511].)  The  circumstances  of  each  case 
must,  therefore,  stand  as  the  criteria  by  which  the  courts 
must  determine  whether  the  amount  of  diligence  required  has 
been  exercised  and  shown.  In  other  words,  there  is  and  can 
be,  obviously,  no  iron-clad  rule  which  of  itself  definitely  fixes 
or  can  so  fix  or  measure  the  quantum  of  diligence  which  will 
satisfy  the  requirements  of  the  statute  in  all  cases.  As  is 
said  in  the  case  we  have  cited,  what  would  constitute  ''due 
diligence"  in  one  case  might  fall  far  short  of  it  under  another 
and  different  state  of  facts.  We  think  it  may  be  safely  stated, 
however,  that,  as  a  general  proposition,  where  a  party  to  an 
action,  whether  criminal  or  civil,  depends  entirely  upon  his 
adversary  for  the  production  of  a  witness  by  whose  testimony 
he  expects  to  sustain  his  action  or  defense,  and  can  make 
no  further  showing,  negligence  rather  than  diligence  is  thus 
disclosed.  And  this  seems  to  have  been  the  course  pursued 
by  counsel  for  defendant.  According  to  his  own  admissions, 
he  took  out  no  subpoena  for  Wilson,  but  merely  stated  to  the 
sheriff  that  he  desired  to  use  that  individual  as  a  witness  for 
his  client,  and  requested  th«  ofiScer  to  put  forth  every  effort 
to  secure  his  attendance  at  the  trial  by  means  of  the  subpoena 
which  had  been  issued  for  him  at  the  instance  of  the  district 
attorney.  This  action  on  tho  part  of  counsel  for  defendant 
did  not  amount  to  that  diligence  which  the  statute  contem- 
plates shall  be  shown  to  have  been  exercised  in  order  to  jus- 
tify a  trial  court  in  permitting,  under  the  terms  of  section 
686  of  the  Penal  Code,  the  deposition  of  an  absent  witness 
to  be  read  to  the  jury.    Assuming  it  to  be  true,  as  counsel 
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for  the  appellant  declared  to  the  court  below,  that  the  sheriff 
assured  him  that  he  would  serve  the  subpoena,  if  possible, 
and  thus  procure  Wilson's  presence  at  the  trial  if  he  could 
be  found  within  the  state,  and  that  the  district  attorney  made 
substantially  the  same  promise,  which  is  denied  by  the  dis- 
trict attorney,  yet  the  people's  attorney  had  the  legal  right, 
if  disposed  to  exercise  it,  to  withdraw  his  own  subpoena  at 
any  time,  and  to  advise  the  sheriff  that,  so  far  as  he  was 
concerned,  he  need  make  no  further  effort  to  procure  the  at- 
tendance of  the  witness  at  the  trial.  In  other  words,  while 
it  is  the  sworn  duty  of  a  district  attorney  to  fairly  and  impar- 
tiaUy  prosecute  persons  accused  of  crime,  and  to  protect  as 
well  the  individual  rights  of  an  accused  person  as  those  of 
the  whole  people,  whose  laws  he  is  specifically  enjoined  to 
uphold  and  maintain,  yet  there  is,  and  must  be,  committed 
to  his  judgment  many  matters  of  discretion  in  the  discharge 
of  his  duties  sj^  a  public  official.  When  he  proceeds  with  the 
trial  of  a  criminal  case,  it  must  be  assumed  that  his  investi- 
gation of  the  facts  has  persuaded  him  of  the  guilt  of  the^ 
accused.  He  is  under  no  legal  obligation  to  subpoena,  and 
much  less  to  introduce,  as  a  witness  for  the  people  a  person 
whose  testimony  he  knows  will  be  adverse  to  the  theoiy  of  the 
prosecution,  for,  having  been  convinced  of  the  guilt  of  the 
accused,  it  would  be  widely  at  variance  with  the  policy  of  any 
sensible  lawyer  to  introduce  proof  destructive  of  his  case  which 
he  may  perhaps  believe  has  been  conceived  in  a  misapprehen- 
sion of  the  facts  or  in  a  desire  to  exonerate  the  defendant 
through  false  testimony.  Therefore,  if  in  any  case  he  should 
decide  that  he  does  not  need  or  require  a  certain  witness, 
and  in  consequence  withdraws  before  the  trial  a  subpoena 
which  he  had  previously  caused  to  be  issued  for  such  witness, 
he  must  be  assumed  to  have  had  a  just  and  sufficient  reason 
for  his  course,  and  has  thus  acted  in  strict  accord  with  his 
duty  under  the  law  with  respect  to  the  case  as  to  which  such 
subpoena  has  been  issued,  and  with  no  purpose  or  desire  to 
thereby  unjustly  hamper  the  defendant  in  a  full  and  fair 
presentation  of  whatever  defense  he  may  intend  to  interpose 
to  the  charge  alleged  in  the  information  or  indictment  We 
do  not  say  that  the  record  discloses  that  the  district  attorney 
took  this  course  in  the  case  at  bar.  We  only  make  these  sug- 
gestions for  the  purpose  of  showing  that  a  party  should  not 
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rely  upon  his  adversaiy  for  the  production  of  a  witness  de- 
sired by  him,  and  that  in  doing  so,  and  thus  relying  upon 
securing  the  attendance  of  the  witness  or  a  diligent  effort  to 
secure  him,  he  cannot  thereafter  claim,  in  the  absence  of  such 
witness,  that  he  has  himself  exercised  that  diligence  which 
alone  would  entitle  him  to  have  his  deposition  read. 

It  is  very  clear,  as  we  have  shown,  that  the  defendant  here, 
having  relied  entirely  upon  the  subpoena  issued  by  the  people 
for  the  procurement  of  Wilson  as  a  witness,  and  having  him- 
self admittedly  taken  no  other  steps  to  secure  the  attendance 
of  the  witness,  would,  had  the  court  permitted  him  to  prove 
the  facts  which  he  claims  he  could  have  shown,  have  utterly 
failed  to  lay  such  a  foundation  as  would  have  justified  the 
court  in  allowing  Wilson's  deposition  to  be  read  to  the  jury 
at  the  trial. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  716.    Third  Appellate  District.— July  25,  1910.] 

D.  J.  MURPHY,  Respondent,  v.  JAMES  T.  CASEY,  Ap- 
pellant. 

COMPLAIKT  IN  SlTPEBIOB  COURT  FOB  JUBISDICTIONAL  BUM — ISSUX — ^AGBKBD 

Judgment  fob  $200 — Ebbob  in  Allowing  Ck>STS — Bbvxbsal  ov 
Obdeb. — Where  the  eomplaint  in  the  superior  court  was  to  reeover 
$462,  and  the  answer  joined  issue  on  the  claim,  and  upon  the  offer 
of  defendant  to  aUow  judgment  for  $200,  which  was  accepted  bj 
plaintiff,  and  the  agreed  judgment  was  entered  upon  the  dajr  wt 
for  trial,  and  the  court  allowed  costs  to  plaintiff  and  denied  de- 
fendant's motion  to  strike  out  his  cost  bill,  it  is  held  on  appeal 
from  the  order  denying  such  motion  that  although  the  precise  ques- 
tion does  not  appear  to  have  been  passed  upon  in  this  state,  jet 
that  the  plaintiff,  under  the  facts  appearing,  was  not  entitled  to 
recover  costs,  and  that  the  order  appealed  from  must  be  reversed. 

Id. — ^BxoovEBT  ov  Costs  Statutobt. — There  must  be  in  any  case  some 
statutory  warrant  for  the  allowance  of  costs;  and  in  the  absence 
of  a  statute  allowing  eostS|  xu>  costs  can  be  recovered  by  either 
party. 
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Ii>. — Cods  Provisions  Limiting  Plaintipt's  Costs. — ^Under  Bubdivision 
8  of  section  1022  of  the  Code  of  Civil  Proeedure,  eosts  are  allowed 
to  the  plaintiff  when  he  reeoven  $300  or  more;  and  section  1025 
of  that  code  declares,  without  qualification  or  exception,  that  "no 
costs  can  be  allowed  in  any  action  for  the  recoverj  of  monej  or 
damages  where  the  plaintiff  recovers  less  than  $300."  These  sec- 
tions are  not  to  be  construed  as  applicable  onlj  to  eases  where  the 
claim  of  the  plaintiff  is  litigated,  but  construing  them  together  with 
section  997  of  that  code,  providing  for  a  compromise  judgment,  if 
that  is  for  less  than  $300,  costs  are  equally  forbidden  in  such  case 
hy  section  1025  thereof. 

Id. — Clbab  Intention  or  Lioislatubb. — It  is  verj  dear  that  it  was  the 
intention  of  the  legislature  to  disallow  costs  in  anj  case  in  which 
the  judgment  is  for  less  than  $300,  without  regard  to  whether  such 
judgment  has  been  awarded  after  the  issues  involved  have  been 
actually  tried,  or  is  entered  without  trial  by  the  agreement  of  the 
parties. 

Id. — DisALLOWANOB  ov  Costs  in  Natubb  ov  Psnaltt. — The  disallow- 
ance of  costs  when  the  recovery  in  the  superior  court  Ib  less  than 
$300  is  in  the  nature  of  a  penalty,  and  manifestiy  intended  to 
discourage  the  bringing  of  actions  in  the  superior  courts  which 
should  be  tried  in  justices'  courts. 

Id. — AccxFTANGi  OF  Oftbb  bt  Plaintiff — Confession. — ^The  accept- 
ance by  the  plaintiff  of  the  offer  by  the  defendant  to  allow  judg- 
ment to  be  entered  for  less  than  $300  was  tantamount  to  a  confession 
by  plaintiff  that  the  sum  offered  is  as  much  as  he  could  expect  to 
obtain  judgment  for  under  the  issue  tried  and  litigated. 

Id. — CONSTBUCTION  OF  SECTION  997. — That  part  of  section  997  of  the 
Code  of  Civil  Procedure  which  provides  that  if  a  plaintiff  fails  to 
obtain  a  more  favorable  judgment  than  that  involved  in  an  offer 
of  compromise,  he  cannot  recover  costs,  simply  and  clearly  means 
that  even  if,  after  the  refusal  of  the  offer,  he  should  recover  a 
judgment  within  the  superior  court's  jurisdiction,  but  less  than  the 
amount  offered,  he  would  not  be  entitied  to  costs. 

APPEAL  from  an  ordei  of  the  Superior  Court  of  Butte 
County  refusing  to  strike  out  a  cost  bilL  John  C.  Gray, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bond  &  Hays,  for  Appellant 

Park  Henshaw,  for  Respondent. 

HART,  J. — The  plaintiff  brougrht  this  action  on  June  12, 
1909,  to  recover  the  sum  of  $462,  an  alleged  balance  due 
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for  board  and  lodging  famished  to  certain  employees  of  de- 
fendant and  for  a  certain  quantity  of  com  sold  and  delivered 
to  said  defendant  by  plaintiff. 

The  defendant  answered  the  complaint  in  due  time,  and 
the  cause  was  set  down  for  trial  for  December  21, 1909. 

On  the  twentieth  day  of  December,  1909,  the  defendant 
served  a  written  offer  on  the  plaintiff  to  allow  judgment 
to  be  taken  for  the  sum  of  $200.  This  offer  was  filed  on  the 
twenty-first  day  of  December,  1909,  and  on  the  same  day  the 
plaintiff  accepted  in  writing  said  offer,  and  thereupon  judg- 
ment was  rendered  and  entered  in  favor  of  plaintiff  for  the 
amount  so  offered  and  accepted. 

Respondent  thereafter  filed  his  cost  bill,  and  subsequently 
the  defendant  moved  to  strike  out  the  same  on  the  ground 
that,  as  the  judgment  rendered  and  entered  in  his  favor  was 
for  a  sum  less  than  $300,  plaintiff  was  not  entitled  to  costs. 

The  court  made  an  order  denying  this  motion,  and  it  is 
from  said  order  that  the  defendant  presents  this  appeal. 

The  precise  question  submitted  here  is  new  in  California, 
so  far  as  we  know  to  the  contrary.  We  are  of  opinion,  how- 
ever, that  plaintiff  is  not  entitled  to  his  costs,  and  that,  there- 
fore, the  court  erred  in  denying  the  motion  to  strike  out  his 
cost  bill. 

There  must  be  in  any  case  some  statutory  warrant  for  the 
allowance  of  costs.  (Fox  v.  Hale  <fe  Norcross  8.  M.  Co.,  122 
Gal.  223,  [54  Pac.  731].)  It  is  said  in  that  case  that  ''the 
right  to  recover  costs  is  purely  statutory,  and,  in  the  absenoe 
of  a  statute,  no  costs  could  be  recovered  by  either  party."  It 
is  quite  obvious  that,  in  order  to  justify  the  awarding  of 
costs  to  the  plaintiff  in  the  case  at  bar,  there  must  be  imported 
into  the  statute  language  which  the  legislature  has  omitted  to 
insert  therein,  as  an  examination  of  the  several  sections  of  the 
code  relating  to  costs  will  readily  afSrm. 

The  offer  and  acceptance  of  a  compromise  judgment  is  au- 
thorized by  section  997  of  the  Code  of  Civil  Procedure,  which 
reads:  ''The  defendant  may,  at  any  time  before  the  trial  or 
judgment,  serve  upon  the  plaintiff  an  offer  to  allow  judgment 
to  be  taken  against  him  for  the  stun  or  property,  or  to  the 
effect  therein  specified.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof,  within  five  days,  he  may  file  the  offer, 
with  proof  of  notice  of  acceptance,  and  the  clerk  must  there* 
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upon  enter  judgment  accordingly.  If  the  notice  of  accept- 
ance be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
cannot  be  given  in  evidence  upon  the  trial;  and  if  the  plain- 
tiff fail  to  obtain  a  more  favorable  judgment,  he  cannot  re- 
cover costs,  but  must  pay  the  defendant's  costs  from  the 
time  of  the  offer." 

Section  1022,  subdivision  3,  of  said  code,  provides  that 
''costs  are  allowed  of  course  to  the  plaintiff,  upon  a  judg- 
ment in  his  favor,  •  .  .  in  an  action  for  the  recovery  of  money 
or  damages,  when  plaintiff  recovers  three  hundred  dollars  or 
over.*' 

Section  1025  expressly  declares,  without  qualification  or 
exception,  that  ''no  costs  can  be  allowed  in  any  action  for  the 
recovery  of  money  or  damages,  when  the  plaintiff  recovers 
less  than  three  hundred  dollars,  nor  in  an  action  to  recover 
the  possession  of  personal  property,  when  the  value  of  the 
proper^  is  less  than  three  hundred  dollars.'* 

Counsel  for  the  respondent  undertakes  to  maintain  that  the 
two  last-mentioned  sections  relate  entirely  to  cases  wherein 
the  issues  tendered  are  actually  litigated  and  by  consequence 
do  not  apply  to  a  case  like  the  one  at  bar,  where  a  compromise 
judgment  is  agreed  to  under  the  terms  of  section  997.  But 
we  cannot  assent  to  that  contention.  Construing  together,  as 
we  must,  the  three  sections  of  the  code  mentioned,  we  think 
that  it  is  very  clear  that  it  was  the  intention  of  the  legislature 
to  disallow  costs  in  any  case  in  which  the  judgment  obtained 
is  for  less  than  the  sum  of  $300,  without  regard  to  whether 
such  judgment  has  been  awarded  after  the  issues  involved 
have  been  actually  tried  or  is  entered  without  trial  by  agree- 
ment of  the  parties.  We  can  perceive  no  sound  or  substantial 
reason  for  any  other  construction  of  the  code  sections  bearing 
upon  the  subject  of  costs. 

The  disallowance  of  costs  in  an  action  in  the  superior  court 
where  the  judgment  is  for  plaintiff  in  an  amount  less  than 
the  sum  of  $300  is  in  the  nature  of  a  penalty,  and  manifestly 
intended  to  discourage  the  bringing  of  actions  in  the  superior 
courts  which  should  be  tried  in  justices'  courts.  The  accept- 
ance by  the  plaintiff  of  an  offer  by  the  defendant  to  allow 
judgment  to  be  entered  against  him  for  a  sum  less  than  that 
sued  for  is  tantamount  to  a  confession  by  plaintiff  that  the 
sum  offered  is  as  much  as  he  could  expect  to  obtain  judgment 
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for  were  the  issues  tried  and  litigated.  No  proposition  can 
be  more  patent  than  that  a  compromise  judgment  taken  under 
the  authority  of  section  997  of  the  Code  of  Civil  Procedure  is 
no  less  a  judgment  than  one  rendered  and  entered  after  a 
trial,  and,  as  declared,  we  have  been  pointed  to  no  section 
of  law  relating  to  costs  which  can,  by  any  possible  construc- 
tion, authorize,  in  such  a  ease,  the  awarding  of  costs  to  either 
party  where  the  judgment  agreed  to  is  below  the  sum  of  which 
the  superior  court  has  jurisdiction. 

That  part  of  section  997  which  provides  that,  if  a  plaintiff 
fails  to  obtain  a  more  favorable  judgment  than  that  involved 
in  an  offer  of  compromise,  he  cannot  recover  costs,  simply 
and  clearly  means  that  even  if,  after  the  refusal  of  the  offer, 
he  should  receive  a  judgment  for  an  amount  within  the  su- 
perior court's  jurisdiction,  but  less  than  for  the  amount 
offered,  he  would  not  be  entitled  to  costs. 

The  respond^t  has  cited  a  number  of  cases  which,  with 
the  exception  of  Lee  v.  Stem,  22  Mo.  576,  throw  little  light 
on  the  question  here.  The  case  mentioned,  which  undoubtedly 
sustains  the  contention  of  respondent,  was  where  the  defend- 
ant, having  made  an  offer  to  plaintiff,  under  a  statute  similar 
in  its  terms  to  section  997  of  our  code,  to  take  judgment  for 
a  sum  below  the  court's  jurisdiction,  which  offer  was  accepted 
by  plaintiff,  set  up  a  right  to  the  payment  of  his  costs.  The 
court  held  that  there  was  no  authority  under  said  statute  for 
the  awarding  of  costs  to  the  defendant,  and  afBrmed  the  judg- 
ment for  costs  to  plaintiff.  But,  as  is  manifest  from  what  we 
have  already  said,  we  are  not  in  accord  with  the  conclusion 
reached  in  the  Missouri  case. 

The  construction  here  given  these  sections  is  sustained  by 
the  case  of  Moffett  v.  Deom,  8  N.  Y.  Civ.  Pro.  Rep.  85,  where, 
under  a  statute  also  similar  in  its  terms  to  section  997  of  our 
Code  of  Civil  Procedure,  the  defendant  offered  to  allow  the 
plaintiff  to  take  judgment  for  a  sum  less  than  that  of  which 
the  court  had  jurisdiction,  and  the  offer  was  accepted.  Both 
parties  claimed  costs.  The  court  held  that  neither  party  was 
entitled  to  costs;  that  ''as  the  recovery  was  less  than  fifty 
dollars,  there  was  no  authority  in  the  statute  entitling  the 
plaintiff  to  any  costs,  and  the  defendant,  by  making  the  offer, 
waived  his  statutory  right  thereto."  (See  Johnson  v.  Sagar, 
10  How.  Pr.  552.)     We  think,  as  we  have  tried  to  show,  that 
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the  New  York  case  announces  the  true  rule  upon  the  question 
before  us. 
The  order  is  reversed. 

Chipmani  P.  J.,  and  Burnett,  J.,  concurred. 


[CiT.  No.  744.    Third  AppellAte  Dtslriet.— Jnljr  26,  1910.] 

In  the  Matter  of  the  Estate  of  ELIZA  CLARE,  Deceased. 
THE  PEOPLE,  Appellant,  v.  ALICE  AISTON,  Re- 
spondent 

Estates  ov  Deceased  Persons — ^Distkibtttion — Evidencb — ^Declaea- 
TiONS  or  Deceased  Bbotheb  or  Intestate — Relationship — Inde- 
pendent Pboov  not  Bequibed. — ^Whatever  maj  be  the  rule  In  other 
jurisdictions,  the  role  is  settled  in  this  state  that  evidence  of  the 
declarations  of  a  deceased  brother  of  an  intestate  sister  as  to  the 
relationship  between  them  are  admissible  in  favor  of  his  daughter 
as  petitioner  for  distribution  of  the  estate  of  the  deceased  sister, 
without  requiring  any  independent  proof  as  to  the  relationship  be- 
tween the  deceased  brother  and  sister. 

Id. — Pboof  or  Pateenitt  op  Claimant — Admitted  Fact — Declara- 
tions or  Member  or  Family. — The  only  proof  of  relationship  re- 
quired is  that  of  the  paternitj  of  the  declaring  brother  to  the 
claimant  of  the  estate  of  the  deceased  sister;  and  that  fact  being 
admitted,  the  declarations  of  the  deceased  brother  are  not  those  of 
A  stranger,  but  of  a  member  of  the  f amilj* 

Id. — Appeal — ^Pboof  of  Belationship — SurriciXNCT  to  Support  Find- 
ings.— It  is  held,  upon  appeal  bjr  the  state  from  the  decree  of  dis- 
tribution, upon  which  the  findings  were  assailed,  that  the  proof  fullj 
sustains  them,  that  it  is  sufficient  to  identify  Eliza  Clark,  the  intes- 
tate, as  the  same  one  who  was  sister  of  the  father  of  the  petitioner 
for  distribution,  and  that  the  relationship  was  fully  established  by 
the  direct  testimony  of  witnesses  as  well  as  by  evidence  of  the 
declarations  of  members  of  the  deceased  brother's  family,  and  also 
by  evidence  of  the  admissions  and  declarations  of  Eliza  Clark  her- 
self, constituting  an  acknowledgment  on  her  part  as  to  the  relation- 
ship. 

APPEAL  from  a  decree  of  distribution  of  the  Superior 
Court  of  Sacramento  County,  and  from  an  order  denying  a 
new  trial.    Peter  J.  Shields,  Judge 

The  facts  are  stated  in  the  opinion  of  the  court 


July,  1910.]  In  re  Clabk.  787 

U.  S.  Webb,  Attorney  General,  and  Malcolm  0,  Glenn, 
Deputy  Attorney  General,  for  Appellant. 

J.  B.  Hughes,  for  Bespondent 

BURNETT,  J.— This  is  an  appeal  by  the  people  of  the 
state  of  California  from  a  decree  of  distribution  and  the 
order  denying  a  motion  for  a  new  trial.  It  is  stated  by  ap- 
pellant that  these  two  questions  are  involved:  ''First,  were 
the  rulings  of  the  trial  court  correct  in  the  admission  of 
statements  claimed  to  have  been  made  by  certain  deceased 
persons,  not  shown  by  any  independent  proof  to  have  been 
related  by  blood  or  marriage  to  Eliza  Clark  t  Secondly.  As- 
suming all  the  testimony  admissible,  was  the  same  sufficient 
to  establish  relationship  between  petitioner  and  Eliza  Clark  t" 

The  distributees  claimed  through  one  Jackson  Freeman, 
who  was  admitted  to  be  the  father  of  Alice  Aiston,  the  peti* 
tioner  for  distribution.  Her  case  rested  upon  the  contention 
that  her  father  was  the  brother  of  said  Eliza  Clark,  deceased. 
It  is  conceded  by  appellant  that  if  Jackson  Freeman  and 
Eliza  Clark  were  brother  and  sister,  and  this  fact  was  legally 
shown,  then  the  decree  must  be  affirmed. 

The  objection  of  appellant  to  the  admissibility  of  evidence 
is  addressed  particularly  to  the  declarations  of  said  Jackson 
Freeman,  deceased,  to  the  effect  that  said  Eliza  Clark  was  his 
sister.  There  are  decisions  of  other  jurisdictions  in  harmony 
with  the  contention  that  before  such  declarations  can  be  ad- 
mitted, independent  evidence  of  the  relationship  of  the  claim- 
ant to  the  testate  or  intestate  must  be  introduced,  but  the 
question  is  set  at  rest  in  this  state  adversely  to  appellant's 
view  by  the  recent  decision  of  omt  supreme  court  in  the  case 
of  In  the  Matter  of  the  Estate  of  WUliam  Hartman,  Deceased, 
157  Cal.  206,  107  Pac.  105,  where  it  is  held,  as  stated  in  the 
syllabus,  that  ''Declarations  made  by  the  father  of  the  con- 
testant to  her,  during  the  lifetime  of  the  testator,  of  his  re- 
lationship to  the  testator,  are  admissible  in  proof  of  the  same 
without  extrinsic  preliminary  proof  of  the  relationship  of  such 
declarant  to  the  testator,  and  such  declarations  do  not  derive 
their  evidentiary  value  or  competency  from  their  being  ad- 
missions against  the  interest  of  the  party  making  them,  but 
from  reasons  of  necessity,  and  the  probability  of  their  trust- 
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worthiness.''  In  reviewing  the  authorities  upon  the  sabject 
it  is  said:  '^On  the  other  hand,  however,  it  seems  absurd  to 
require,  as  a  foundation  for  the  admission  of  the  declaration, 
proof  of  the  very  fact  which  the  declaration  is  offered  to  estab- 
lish. The  preliminary  proof  would  render  the  main  evidence 
unnecessary.  There  are  statements  in  the  cases  which  seem 
to  recognize  a  rule  thus  rigid  and  absurd."  As  pointed  out 
in  said  decision,  the  relationship  that  is  required  to  be  shown 
before  said  declarations  can  be  admitted  is  the  relationship 
of  the  claimant  to  said  declarant.  This  was  covered,  as  we 
have  seen,  by  the  admission  that  petitioner  is  a  daughter  of 
said  Freeman,  and  his  declarations  are  therefore  not  those 
of  a  stranger,  but  of  a  member  of  the  family. 

It  is  but  fair  to  the  attorney  general  to  say  that  the  appeal 
herein  was  taken  before  the  Hartman  case  was  decided  by  the 
supreme  court,  and  he  has  not  attempted  to  refute  the  logic 
of  said  decision  or  to  question  its  conclusiveness  as  an  author- 
ity in  the  case  at  bar. 

There  is  no  more  doubt  as  to  the  sufficiency  of  the  evidence 
to  support  the  conclusion  of  the  trial  court.  We  can  do  no 
better,  perhaps,  than  to  adopt  the  rSsuvnS  of  said  evidence 
furnished  by  respondent.  Among  the  effects  of  the  intestate 
found  by  the  administrator  were  several  photographs,  a  sten- 
cil of  the  name  ''Eliza  Clark,"  an  album  and  some  gold  nug- 
gets wrapped  in  a  very  old  soiled  doth.  The  photographa 
were  identified  as  those  of  the  intestate  and  also  of  Eliza 
Clark,  the  sister  of  said  Jackson  Freeman.  The  intestate  re- 
sided in  Nevada  county  from  1860  to  1864  and  so  did  the 
sister.  It  appears  also  that  Freeman's  sister  always  had  a 
few  gold  nuggets  in  a  little  cloth  when  she  visited  him  and 
had  a  stencil  with  which  she  marked  her  handkerchiefs,  the 
stencil  being  similar  to  the  one  found  by  the  administrator 
as  aforesaid.  The  foregoing  is  sufficient  to  support  the  find- 
ing that  Eliza  Clark,  the  intestate,  and  Eliza  Clark,  the  pur- 
ported sister  of  Jackson  Freeman,  are  one  and  the  same 
person. 

The  rdationship  was  shown  (1)  by  the  direct  testimony  of 
a  member  of  Jackson  Freeman's  family;  (2)  by  evidence  of 
declarations  of  deceased  members  of  the  family  of  Alice 
Alston,  made  during  the  lifetime  of  the  intestate;  (3)  evi- 
dence of  admissions  and  declarations  of  Eliza  Clark  herself. 
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As  to  the  first,  Alice  Aiston  testified:  '^I  do  not  think  my 
father  had  any  other  relatives,  only  this  sister,  Eliza  Clark. 
I  knew  Eliza  Clark  in  her  lifetime;  she  was  a  sister  of  my 
father.  I  am  a  niece  of  Eliza  Clark*  I  have  seen  her  on 
several  occasions.    We  always  called  her  ^  Aunt  Eliza  Clark. '  " 

As  to  declarations  of  members  of  the  family,  James  Bowe 
testified  that  he  knew  Jackson  Freeman  and  met  a  person  at 
his  home  named  Eliza  Clark  in  1857,  and  Freeman  introduced 
her  as  his  sister  and  afterward  spoke  to  him  about  her  several 
times.  Alice  Aiston  testified  that  her  father  told  her  that 
Eliza  Clark  was  his  sister.  There  is  testimony  also  of  dec- 
larations of  Jackson  Freeman's  wife  to  the  same  efl^ect. 

As  to  the  third  point,  the  acquiescence  of  Eliza  Clark  when 
introduced  on  two  separate  occasions  as  the  sister  of  Jackson 
Freeman  is  equivalent  to  an  acknowledgment  on  her  part  of 
said  relationship,  and  petitioner  testified  that  the  same  person 
represented  by  the  photographs  spoke  to  her  concerning  this 
relationship  and  told  her  that  she  was  her  niece ;  that  she,  the 
said  Eliza  Clark,  was  a  sister  of  her,  Alice  Aiston 's,  father; 
that  she  called  her  ''niece"  when  she  spoke  to  her,  and  when 
she  wanted  her  told  her  to  come  to  her  ''aunt." 

It  is  unnecessary  to  discuss  any  other  question,  as  the  fore- 
going are  the  only  points  upon  which  appellant  relies,  and 
they  furnish  no  reason  for  disturbing  the  judgment. 

The  judgment  and  order  are,  therefore,  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Grim.  No.  183.    Third  AppeUate  Distriet.— July  80,  1910.] 

THE  PEOPLE,  Respondent,  v.  JOSE  VEEDUZCO,  Appel- 
lant 

GaiiiiNAL  Law — ^MuBDia— SumcDENcr  or  Evn>iNcs  to  Sustain  Vn- 
DICT. — ^Where  the  defendant  eharged  with  murder  in  the  first  degree 
was  found  guiltj  as  charged,  and  upon  appeal  claimed  insufficiency 
of  the  evidence  to  sustain  the  verdict,  and  the  evidence  all  tended 
to  show  that  there  was  a  common  understanding  between  defendant 
and  his  brother,  regarding  hostility  of  the  deceased  manifested 
especially  toward  defendant's  brother,  and  that  one  of  them  com- 
mitted the  orime^  and  two  eye-witn  oases  to  what  occurred  testified 
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that  defendant  odd:  "What's  with  mj  brother  is  with  me,"  and 
that  defendant  then  fired  the  fatal  shot,  the  evidence  la  sufficient 
to  support  the  rerdict. 

Id. — ^Pbovinci  of  Jubt — Cbiddilitt  of  Witnesses — ^Pbobabilitt  of 
Testimony. — ^Where  there  is  nothing  in  the  testimony  of  the  eye- 
witnesses to  the  homicide  not  susceptible  of  reasonable  explanation 
in  the  light  of  all  the  evidence,  it  was  whollj  within  the  province 
of  the  jury  to  pass  upon  their  credibility,  as  well  as  the  probabilitj 
of  their  testimonj. 

Id. — INSTEUCTIONS — ^AIDING  AND  Abbttino  Homicidb. — ^Where  the  de- 
fendant claimed  that  his  brother,  who  escaped,  fired  the  fatal  shot, 
and  the  prosecution,  besides  relying  upon  proof  that  defendant  fired 
the  same,  relied  also  upon  a  prior  understanding  between  defendant 
and  his  brother  to  make  a  felonious  assault  upon  deeeased  and 
to  aid  and  abet  each  other  in  the  homicide,  the  court  properlj 
gave  instructions  based  thereon,  to  the  effect  that  if  thej  were 
satisfied  beyond  a  reasonable  doubt  that  defendant  and  his  brother 
did  make  such  assault,  ''with  the  defendant  and  his  brother  aiding 
and  abetting  each  other  therein,  and  during  such  assault  Soto  was 
shot,  killed  and  murdered  by  one  of  said  assailants,  according 
to  a  common  prior  understanding,  then  under  such  circumstances, 
...  no  matter  which  of  the  two  assailants  fired  the  alleged  fatal 
shot,  both  are  equally  guilty  under  the  law." 

Id. — iNSTBucnoN  as  to  Rbasonablx  Doubt. — An  instmetion  as  to  "rea- 
sonable  doubt"  which  showed  no  material  departure  in  phraseology 
or  substance  from  the  frequently  approved  instruction  given  by 
Judge  Shaw  in  the  Webster  case  was  without  error. 

Id. — Instruction  as  to  Duty  of  Each  Jubob — Consultation — Aobeb- 
MENT. — The  court  did  not  err  in  an  instruction  the  essence  of  which 
is  that  each  juror  should  decide  for  himself;  but  that  it  is  his  duty 
to  consult  with  the  other  jurors,  and  counsel  with  them  'Vith  the 
view  of  reaching  an  agreement,  if  they  can  without  violenee  to  their 
individual  understanding  of  the  evidence  and  instructions  of  the 
court" ;  but  if  convinced  that  his  views  are  erroneous,  a  juror  should 
defer  to  the  views  or  opinions  of  the  other  jurors. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Madera  County,  and  from  an  order  denying  a  new  triaL  W. 
M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

R.  E.  Rhodes,  and  G.  W.  Mordecai,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 

Respondent. 
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CHIPMAN,  P.  J. — ^Defendant  was  charged  by  information 
with  the  crime  of  murder,  was  couvicted  as  charged  and  sen- 
tenced to  imprisonment  for  life.  He  appeals  from  the  judg- 
ment of  conviction  and  from  the  order  denying  his  motion 
for  a  new  trial. 

The  homicide  occurred  on  the  night  of  July  4,  1909,  at  the 
house  of  one  Jesus  Belmontes  and  his  wife,  Catalina,  with 
whom  defendant  and  his  brother,  Seferino  Verduzco,  and  de- 
ceased, CJonstantino  Soto,  were  at  the  time  living,  the  last 
three  named  being  laborers  and  working  at  a  mill  near  the 
town  of  Madera.  It  appeared  by  the  testimony  of  Mrs.  Bel- 
montes that  deceased  had  his  supper  about  5  o'clock  and  left 
the  house.  Defendant  and  his  brother  had  supper  about  half 
an  hour  later  and  also  left  the  house.  About  8  o'clock,  or 
shortly  after,  deceased  and  Seferino  returned  to  the  Belmontes 
house,  deceased  entering  immediately  behind  Seferino.  The 
deceased  sat  down  upon  a  bench  near  a  table  and  Seferino 
went  to  his  room,  where  he  remained  about  five  minutes.  He 
re-entered  the  room  where  deceased  still  sat  upon  the  bench 
and  as  he  passed  out  he  said  to  deceased:  ^'I  don't  want  any 
business  with  you,"  and  the  deceased  replied:  ^'Neither  do  I 
with  you."  Mrs.  Belmontes  testified:  "In  about  ten  minutes 
the  two  Verduzcos  returned,  Seferino  Verduzco  and  Joe  Ver- 
duzco. .  .  .  Jose  Verduzco  in  front  and  Seferino  Verduzco 
behind,  both  entered  about  the  same  time  .  .  .  and  when  Joe 
entered  he  said:  'What's  upf  What  passes?'  .  .  .  When 
Verduzco  said,  'What's  up,  what  passes,'  tiie  deceased  replied, 
'Nothing  is  up,  nothing  passed.'  "  He  was  at  that  time  sit- 
ting on  the  same  bench  where  Seferino  left  him.  Mrs.  Bel- 
montes was  sitting  on  the  opposite  side  of  the  table  with  a 
child  in  her  arms.  She  testified  that  Jose  passed  one  side  of 
her  and  Seferino  on  the  other  toward  the  bench  where  deceased 
sat.  When  these  words  passed  between  Jose  and  deceased 
Mrs.  Belmontes'  husband  came  out  of  the  bedroom  adjoining 
and  placed  himself  at  a  point  between  Seferino  and  deceased, 
the  latter  meantime  having  arisen  to  his  feet.  Mrs.  Belmontes 
testified:  "Q.  Did  any  words  pass  at  that  time?  A.  No, 
sir;  when  my  husband  got  in  between  he  said:  'What  are  you 
going  to  do? '  When  Jose  Verduzco  replied:  'What's  up  with 
my  brother  is  with  me.'  Jose  Verduzco  then  fired  the  shot.*' 
Deceased  died  from  the  effect  of  the  wound  in  about  one  hour. 
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Jesus  Belmontes  testified:  ''When  I  heard  tiiem  saying,  this* 
man  saying,  'What's  up,  what  passes,*  is  when  I  came  out 
and  told  them  I  did  not  want  any  trouble  in  my  house.  Q. 
Who  were  in  the  room  when  you  came  outf  A.  Jose  Ver- 
duzco  and  Seferino  Yerduxoo;  Soto  was  there  and  my  wife. 
Q.  Where  was  Seferino  Yerduzco  I  A.  He  was  at  one  side 
of  the  table  and  they  surrounded  him  from  each  side.  .  .  . 
Q.  Did  you  see  any  weapons  in  the  hands  of  either  one  of 
the  Yerduzco  boyst  A.  When  Jose  Yerduzco  said,  'What 
is  with  my  brother  is  with  me,*  they  were  close  in  on  him 
and  Seferino  had  a  knife  and  then  I  got  between  him  and 
Seferino.  I  got  in  between  Jose  and  Seferino,  saying,  that 
they  wouldn  't  strike  him,  and  then  the  deceased  turned  around 
as  he  indicated  by  his  gestures,  toward  Jose  Yerduzco,  and 
then  he  fired  the  shot  .  .  .  Q.  How  did  you  know  that 
Seferino  had  a  knife  t  A.  Because  I  saw  it  when  he  took  it 
out  to  strike  him.  Seferino  was  nearest  to  my  bedroom.  Q. 
Did  you  see  the  flash  of  the  shotf  A.  When  I  knew  it  was 
a  shot,  just  because  I  heard  the  sound  and  my  face  was  dazed 
in  fire,  when  1  got  between  Seferino  and  Jose  to  defend  him 
against  the  knife.  Q.  Did  you  see  the  flash  come  from  Jose 
or  Seferino?  A.  Prom  Jose.  I  went  to  the  door  quickly 
and  pulled  the  door  to  and  hollered  for  help."  Defendant 
and  his  brother  immediately  went  to  this  door,  forced  it  open 
and  Seferino  escaped  and  has  not  been  heard  of  since.  Jose 
returned  to  the  Belmontes  house  and  was  there  arrested  about 
10  o'clock  the  same  night. 

On  the  8th  of  July,  following  the  homicide,  defendant 
made  a  voluntary  statement  under  oath,  in  which  he  claimed 
that  at  the  request  of  his  brother,  Seferino,  he  went  to  the 
Belmontes  house ;  that  he  was  entering  the  door  as  he  heard 
a  shot  and  two  men  ran  out  whom  he  did  not  recognize ;  that 
he  did  not  see  his  brother  in  the  room  where  the  shot  occurred 
and  that  he  did  not  see  him  afterward;  that  Mrs  Belmontes 
had  denounced  him  (Jose)  as  the  perpetrator  of  the  killing, 
but  that  he  was  wholly  innocent ;  that  he  knew  of  no  trouble 
between  deceased  and  his  brother,  Seferino,  and  there  was 
none  between  deceased  and  himself.  On  the  7th  of  Aug^ust 
following  he  made  another  voluntary  statement,  at  variance 
with  his  former  statement,  in  which  he  repeated  a  conversa- 
tion he  had  with  his  brother,  Seferino,  in  which  the  latter 
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spoke  of  some  altercatioB  between  him  and  deceased  after 
which  Seferino  told  him  of  their  going  to  the  Belmontes  house 
together  and  of  Seferino  entering  his  room  and  eoming  out 
again  and  leaving  the  house;  that  not  long  after,  the  two 
brothers  returned  to  the  house,  and  that  deceased  uttered 
''some  malediction  toward  his  brother/*  and  his  brother  shot 
him.  It  appeared  that  the  three  men  came  from  the  same 
part  of  Mexico  and  had  known  each  other  there,  but  there 
was  no  evidence  of  any  quarrel  between  them  except  as  above 
stated.  The  evidence  all  tended  to  show  that  one  of  the  two 
Verduzco  brothers  committed  the  crime,  and  the  only  other 
witnesses  to  the  tragedy  both  testified  that  defendant  was 
the  one  who  fired  the  fatal  shot. 

The  evidence  is  challenged  as  insufficient  for  its  inherent 
improbability  because,  as  was  shown,  defendant  had  borne  an 
excellent  character  for  peace  and  quiet;  that  the  younger 
Verduzco  fled  and  defendant  stood  his  ground,  conscious  of 
innocence;  that  defendant  had  had  no  trouble  of  any  kind 
with  deceased,  and  had  no  ill-feeling  toward  him,  while  his 
brother  entertained  feelings  of  hostility  toward  deceased  and 
was  a  person  of  violent  temper;  that  defendant  is  not  shown 
to  have  had  a  pistol,  while  it  did  appear  that  his  brother 
could,  and  probably  did,  procure  the  weapon  when  he  went 
into  their  bedroom,  as  narrated  by  the  witnesses;  that  it  is 
improbable  that  Belmontes  would  have  pursued  Seferino  and 
paid  no  attention  to  Jose  if  it  be  true,  as  he  testified,  that 
Jose  fired  the  shot;  that  the  witness  Catalina  Belmontes  first 
stated  to  witness  Bancroft,  who  came  to  the  house  soon  after 
the  affray,  that  Seferino  fired  the  shot,  and  that  her  explana- 
tion why  she  did  this  and  afterward  accused  Jose  is  not 
satisfactory;  that  Belmontes  was  shown  to  have  been  too  deaf 
to  have  heard  what  he  testified  to,  and  furthermore  that  his 
wife  first  stated  that  he  was  in  bed  when  the  Verduzcos  en- 
tered the  house.  We  shall  not  undertake  to  reconcile  the 
alleged  improbability  of  the  testimony  of  the  two  witnesses 
to  the  homicide  or  point  out  how  the  jury  might  have  been 
able  reasonably  to  do  so.  Not  the  slightest  suspicion  was  by 
the  evidence  cast  upon  anyone  but  one  or  both  of  the  Ver- 
duzcos as  the  perpetrators  of  the  crime.  Jose's  statement, 
upon  entering  the  room  with  his  brother,  that  "What  is  with 
my  brother  is  with  me,"  coupled  with  the  other  proven  facts, 
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was  sufiScient  justification  for  the  jury  to  infer  a  common 
understanding  between  Jose  and  Seferino  when  they  con- 
fronted the  deceased.  We  find  nothing  not  susceptible  of 
reasonable  explanation,  in  the  light  of  all  the  evidence,  which 
seriously  conflicts  with  the  truth  of  the  narrative  of  the  kill- 
ing as  given  by  the  only  two  eye-witnesses.  The  responsi- 
bility of  passing  upon  their  credibility  as  well  as  upon  the 
probability  of  their  testimony  was  upon  the  jury,  and  we  can 
find  no  warrant  in  the  record  for  assuming  this  responsibility. 

The  court  instructed  the  jury  that  if  they  were  satisfied 
beyond  a  reasonable  doubt  that  deceased  was  killed  by  the 
inflicting  of  a  gunshot  wound,  and  that,  immediately  prior 
thereto,  defendant  and  his  brother  "reached  an  understand- 
ing that  they  two  together  would  commit  a  felonious  assault 
upon  said  Soto  and  would  kill  and  murder  him,  and  that  in 
pursuance  of  said  understanding  said  defendant  and  his 
brother  Seferino  Yerduzco  did  make  such  assault  upon  Soto, 
with  the  defendant  and  his  brother  aiding  and  abetting  each 
other  therein,  and  during  such  assault  Soto  was  shot,  killed 
and  murdered  by  one  of  said  assailants  according  to  a  com- 
mon, prior  understanding,  then,  under  such  circumstances, 
the  court  instructs  you  that  no  matter  which  of  the  two 
named  assailants  fired  the  alleged  fatal  shot,  both  are  equally 
guilty  under  the  law."  The  court  also  in  this  connection 
instructed  the  jury:  "If  there  exists  in  your  minds  a  reason- 
able doubt  as  to  whether  the  defendant  shot  and  killed  the 
deceased,  then  you  shall  find  defendant  not  guilty,  unless  you 
are  convinced  from  the  evidence  to  a  moral  certainty  and 
beyond  a  reasonable  doubt  that  the  defendant  aided  and 
abetted,  or  advised  and  encouraged  another  in  the  commis- 
sion of  the  crime.  In  this  connection  you  are  instructed  if 
you  believe  from  the  evidence  that  the  deceased  was  unlaw- 
fully killed  by  Seferino  Verduzco  and  there  exists  in  your 
minds  a  reasonable  doubt  as  to  whether  the  defendant  aided 
and  abetted,  or  advised  and  encouraged  the  conunission  of 
the  crime,  then  your  verdict  must  be  not  guilty/* 

It  is  true  that  the  prosecution  relied  upon  the  evidence  that 
the  fatal  shot  was  fired  by  defendant,  but  it  also  relied  upon 
a  common  understanding  between  the  brothers  Verduzco. 
Furthermore,  the  contention  of  defendant  was  that  defend- 
ant's brother,  and  not  defendant,  was  the  guilty  assailant  and 
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fired  the  shot.  The  evidence  presented  the  case  where  there 
might  be  doubt  as  to  which  one  of  the  two  assailants  was 
the  immediate  cause  of  the  killing,  and  notwithstanding  such 
doubt,  both  might  be  equally  guilty  if  the  jury  found  the  facts 
to  be  as  pointed  out  in  the  instructions  complained  of.  We 
see  no  error  in  these  instructions. 

Error  is  assigned  in  the  giving  of  the  instruction  on  rea- 
sonable doubt.  We  can  discover  in  this  instruction  no  ma- 
terial departure  in  phraseology  or  substance  from  the  stereo- 
typed and  frequently  approved  instruction  that  has  come 
down  to  us  from  Judge  Shaw  in  the  trial  of  Professor  Web- 
ster. The  statements  that  *' everything  relating  to  human 
affairs  and  depending  upon  moral  evidence  is  open  to  some 
possible  or  imaginary  doubt,"  and  that  the  reasonable  doubt 
referred  to  '4s  that  state  of  the  case,"  etc.,  have  too  often 
survived  the  criticism  to  which  they  have  been  subjected  to 
leave  their  correctness  any  longer  in  doubt. 

The  court  instructed  the  jury  as  follows:  *'In  eonclusion, 
you  are  instructed  that  if,  after  a  full  consideration  of  the 
entire  evidence  in  this  case,  any  juror  should  entertain  a 
reasonable  doubt  of  the  guilt  of  the  defendant,  it  is  the  duty 
of  such  juror  so  entertaining  such  doubt  not  to  vote  for  a 
verdict  of  guilty,  nor  to  be  influenced  in  so  doing  for  the 
single  reason  that  a  majority  of  the  jury  should  be  in  favor 
of  a  verdict  of  guilty.  In  this  connection  you  are  instructed 
that  juries  are  impaneled  for  the  purpose  of  agreeing  upon 
verdicts  if  they  can  conscientiously  do  so.  They  are  admon- 
ished at  each  recess  of  the  court  not  to  form  an  opinion  as 
to  the  merits  of  the  case  until  it  shall  be  finally  submitted  to 
them,  and  when  it  is  so  submitted  it  is  the  duty  of  jurors  to 
deliberate  and  consult  together  with  the  view  of  reaching  an 
agreement,  if  they  can,  without  violence  to  their  individual 
understanding  of  the  evidence  and  instructions  of  the  court. 
It  is  true  that  each  juror  must  decide  the  matter  for  him- 
self, yet  he  should  do  so  only  after  a  consideration  of  the 
case  with  his  fellow- jurors,  and  he  should  not  hesitate  to  sac- 
rifice his  views  or  opinions  of  the  case  when  convinced  that 
they  are  erroneous,  even  though  in  so  doing  he  defer  to  the 
views  or  opinions  of  others.*' 

The  objection  to  this  instruction  is  aimed  particularly  at 
;he  concluding  paragraph,  by  which  it  is  urged  that  the  in- 
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dividual  juror  was  required  to  render  a  verdict  on  the  opinion 
of  his  fellow- jurors.  The  essence  of  the  instruction  is  that 
each  juror  should  decide  for  himself,  but  that  it  is  his  duty 
to  consult  with  the  other  jurors,  counsel  with  them,  ''with 
the  view  of  reaching  an  agreement,  if  they  can,  without  vio- 
lence to  their  individual  understanding  of  the  evidence  and 
instructions  of  the  court''  But  if  convinced  that  his  views 
are  erroneous,  a  juror  should  defer  to  the  views  of  others. 
It  is  claimed  that  the  instruction  is  ''diametrically  antago- 
nistic" to  the  rule  announced  in  People  v.  Dole,  122  CaL  488, 
[68  Am.  St.  Bep.  50,  55  Pac.  585],  where  the  court  held 
that  an  instruction,  as  asked,  should  have  been  given,  which 
said,  among  other  things:  ''If  after  a  consideration  of  the 
whole  case,  any  juror  should  entertain  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  it  is  the  duty  of  such  juror  so 
entertaining  such  doubt  not  to  vote  for  a  verdict  of  guilty, 
nor  to  be  influenced  in  so  doing  for  the  single  reason  that  a 
majority  of  the  jury  should  be  in  favor  of  a  verdict  of  guilty." 
The  difference  between  the  two  cases  is  obvious.  In  the  in- 
struction now  before  us  the  very  proposition  laid  down  in 
the  Dole  case  is  stated,  and  it  was  only  when  the  juror  should 
become  convinced  that  his  views  of  the  case  were  erroneous 
that  he  was  told  that  he  should  defer  to  the  opinions  of  the 
other  jurors. 

We  discover  no  prejudicial  error  in  the  record,  and  the 
judgment  and  order  are  therefore  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  beard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denied  by 
the  supreme  court  on  September  20,  1910. 
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kOOOBD  AND  SATISFACTION.    See  Gontnet,  $. 
AGENCY. 

1.  EXGLUSIVX  AOKNOT  lOB  SALB  Of  MOTOE  ClU — ^BBXIOB  OT  OOHIftiOr 

BT  PamciPAi/— SupPOBT  ov  FiNDiNOS. — In  an  action  bj  one  to  whoni 
an  exduBiye  agenej  was  eontracted  for  to  aell  def endanf  i  motor  oan 
within  a  specified  territory,  to  recover  from  tlie  principal  damages 
for  the  breach  of  such  contract,  it  is  held  that  findings  that  plaintiff 
complied  with  the  contract  on  his  part  and  was  at  all  times  ready, 
able  and  willing  to  perform  it  in  all  respects,  but  that  defendant 
yiolated  the  contract,  to  plaintiff's  great  damage,  bj  soliciting  ordezs 
within  the  territory  allotted  to  such  exclusive  agency,  in  violation 
and  breach  of  its  contract  with  plaintiff,  are  fully  supported  by  tlie 
evidence.     (Schiffman  v.  Peerless  Motor  Car  Co.,  600.) 

t,  Mbasubx  of  Damaobs  lOB  Bbbach  ov  Contbaot. — The  measvn  of 
damages  for  such  a  breach  of  the  obligation  of  the  contract  la 
found  in  the  general  rule  presented  in  section  3B00  of  the  Civil  Code, 
as  being  that  amount  which  will  compensate  the  plaintiff  for  all  the 
detriment  proximately  caused  thereby,  or  which,  in  the  ordinary 
course  of  things,  would  be  likely  to  result  therefrom.     (Id.) 

S.  Dbpbivation  or  Pbofits  not  Spegulativb  ob  Unoebtain. — ^The 
profits  which  plaintiff  was  deprived  of  by  the  breach  of  the  contract 
for  an  exclusive  agency  in  specified  territory  are  those  which  he 
would  have  made  from  the  aile  of  machines  wrongfully  sold  by  de> 
fendant  therein,  had  the  defendant  refused  to  invade  the  exclusive 
territory  granted  to  him,  or  have  referred  inquiries  of  purchasers 
to  him  as  it  agreed  to  do  in  the  contract.  There  is  nothing  specula- 
tive or  uncertain  as  to  the  amount  of  the  profits  of  which  plaintiff 
was  thus  deprived,  but  their  loss  is  so  closely  connected  with  the 
breach  of  the  obligation  that  the  injury  is  not  remote  in  its  nature 
or  origin.     (Id.) 

4.  Pbofits  and  Advantaobs  Ezpbesslt  Aobbbd. — ^When  profits  and 
advantages  are  expressly  stipulated  for  in  the  contract,  and  are  the 
real  purpose  and  direct  and  immediate  fruit  of  a  contract,  they  are 
part  and  parcel  of  it  and  must  be  considered  as  entering  into  and 
constituting  a  portion  of  its  very  elements,  and  they  cannot  be  said 
to  be  collateral  or  remote.     (Id.) 

5.  Estoppel  op  Dependant. — The  defendant  violating  its  express  con- 
tract is  estopped  to  deny  that  plaintiff  would  have  made  sale  of  the 
machines  sold  by  defendant  but  for  its  violation  of  the  contract. 

(Id.) 

(7W) 
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dividual  juror  was  required  to  render  a  verdict  on  the  opinion 
of  his  fellow- jurors.  The  essence  of  the  instruction  is  that 
each  juror  should  decide  for  himself,  but  that  it  is  his  duty 
to  consult  with  the  other  jurors,  counsel  with  them,  ''with 
the  view  of  reaching  an  agreement,  if  they  can,  without  vio- 
lence to  their  individual  understanding  of  the  evidence  and 
instructions  of  the  eourt."  But  if  convinced  that  his  views 
are  erroneous,  a  juror  should  defer  to  the  views  of  others. 
It  is  claimed  that  the  instruction  is  ''diametrically  antago- 
nistic" to  the  rule  announced  in  People  v.  Dole,  122  GaL  488, 
[68  Am.  St.  Bep.  50,  55  Pac.  585],  where  the  court  held 
that  an  instruction,  as  asked,  should  have  been  given,  which 
said,  among  other  things:  "If  after  a  consideration  of  the 
whole  case,  any  juror  should  entertain  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  it  is  the  duty  of  such  juror  so 
entertaining  such  doubt  not  to  vote  for  a  verdict  of  guilty, 
nor  to  be  influenced  in  so  doing  for  the  single  reason  that  a 
majority  of  the  jury  should  be  in  favor  of  a  verdict  of  guilty." 
The  difference  between  the  two  cases  is  obvious.  In  the  in- 
struction now  before  us  the  very  proposition  laid  down  in 
the  Dole  case  is  stated,  and  it  was  only  when  the  juror  should 
become  convinced  that  his  views  of  the  case  were  erroneous 
that  he  was  told  that  he  should  defer  to  the  opinions  of  the 
other  jurors. 

We  discover  no  prejudicial  error  in  the  record,  and  the 
judgment  and  order  are  therefore  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  beard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  20,  1910. 
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lOOOSD  AND  SATISFACTION.    See  Gontnet,  9. 
AGENCY. 

1.  EXGLUBIVI  AOKNOT  lOB  SaLI  Of  MOTOE  ClU — ^BBXIOB  OT  OOHIftiOr 

BT  PkincipaI/— SupFOBT  ov  FINDINGS. — In  an  action  by  one  to  whom 
an  exduaive  agencj  was  eontraeted  for  to  eeU  def endant'i  motor  oan 
within  a  specified  territory,  to  recover  from  the  principal  damages 
for  the  breach  of  such  contract,  it  is  held  that  findings  that  plaintiff 
complied  with  the  contract  on  his  part  and  was  at  all  times  ready, 
able  and  willing  to  perform  it  in  all  respects,  but  that  defendant 
violated  the  contract,  to  plaintiff's  great  damage,  by  soliciting  orders 
within  the  territory  allotted  to  such  exclusive  agency,  in  violation 
and  breach  of  its  contract  with  plaintiff,  are  fully  supported  by  the 
evidence.     (Schiffman  v.  Peerless  Motor  Car  Co.,  600.) 

t,  MxAsuBx  OF  Damaobs  FOB  Bebach  OF  CoNTBAOT. — The  measvn  of 
damages  for  such  a  breach  of  the  obligation  of  the  contract  la 
found  in  the  general  rule  presented  in  section  3B0O  of  the  Civil  Code, 
as  being  that  amount  which  will  compensate  the  plaintiff  for  all  the 
detriment  proximately  caused  thereby,  or  which,  in  the  ordinary 
eourse  of  things,  would  be  likely  to  result  therefrom.     (Id.) 

S.  Dbpbivation  of  PBoriTs  NOT  Speculativb  OB  Uncbbtain. — ^The 
profits  which  plaintiff  was  deprived  of  by  the  breach  of  the  contract 
for  an  exclusive  agency  in  specified  territory  are  those  which  he 
would  have  made  from  the  aile  of  machines  wrongfully  sold  by  de- 
fendant therein,  had  the  defendant  refused  to  invade  the  exdusivo 
territory  granted  to  him,  or  have  referred  inquiries  of  purchasers 
to  him  as  it  agreed  to  do  in  the  contract.  There  is  nothing  specula- 
tive or  uncertain  as  to  the  amount  of  the  profits  of  which  plaintiff 
was  thus  deprived,  but  their  loss  is  so  closely  connected  with  the 
breach  of  the  obligation  that  the  injury  is  not  remote  in  its  nature 
or  origin.     (Id.) 

4.  Pbofits  and  Advantaobb  Ezpbesslt  Aobekd. — ^When  profits  and 
advantages  are  expressly  stipulated  for  in  the  contract,  and  are  the 
real  purpose  and  direct  and  immediate  fruit  of  a  contract,  they  are 
part  and  parcel  of  it  and  must  be  considered  as  entering  into  and 
constituting  a  portion  of  its  very  elements,  and  they  cannot  be  said 
to  be  collateral  or  remote.     (Id.) 

5.  Estoppel  op  Defendant. — The  defendant  violating  its  express  con- 
tract is  estopped  to  deny  that  plaintiff  would  have  made  sale  of  the 
machines  sold  by  defendant  but  for  its  violation  of  the  contract. 

(Id.) 

(7W) 


798  Afpeau 

■  ■  ■  ■  ^— -^^^ 
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6.  Balis  ov  LuicBBi— Collection  Aoint  fob  Dkrni>ant— Dbutiet 
ofO&dibs  to  Customers — Charge  to  Agent — Patmintof  Excess 
^BxoovERT  BT  ASSIGNEE. — ^When  a  lumber  eompanj,  assignor  of 
plaintiff,  stood  in  the  position  of  an  agent  for  defendant  com- 
pany in  collecting  sales  of  its  lumber  and  making  collections,  and 
fhe  lumber  sold  was  directly  delivered  by  defendant  to  each  cus- 
tomer and  the  price  charged  to  its  agent,  the  agent  can  only  be 
held  chargeable  with  the  actual  contract  price  of  the  lumber 
shipped  to  a  customer;  and  where,  by  mistake,  an  overcharge  was 
made  to  the  agent,  and  the  excess  was  paid  to  defendant,  in  ignor- 
ance of  the  error,  the  agent  company  was  entitled  to  reimburse- 
ment from  defendant  of  the  amount  of  the  error  occasioned  by 
defendant's  act,  and  the  plaintiff  company,  as  its  assignee,  may 
recover  judgment  for  such  amount,  where  no  part  of  it  was  ever 
paid.     (Eiefhaber  Lumber  Co.  t.  Consolidated  Lumber  Co.,  111.) 

7.  SuFFiaENOT  OF  ASSIGNMENT. — ^A  Written  bill  of  sale  subsequently 
made  by  the  agent  company  transferring  all  of  its  assets  to  the 
plaintiff  company,  including  its  claim  against  the  defendant  for 
reimbursement  of  the  excess  paid  to  defendant,  entitles  the  plain- 
tiff to  recover  the  amount  thereof.     (Id.) 

8.  Assignments  of  Insufficiengt  of  Evidence — Support  of  Find- 
ings AND  Jxtdoment. — ^Wherc  the  only  specifications  of  error  made 
by  the  defendant  company  appealing  relate  to  the  insuficienej  of 
the  evidence  to  sustain  the  findings,  and  there  is  evidence  suffi- 
cient to  support  every  finding  made  by  the  court  in  favor  of  plain- 
tiff and  its  assignor,  and  against  the  answer  of  the  defendant,  and 
the  findings  support  the  judgment  for  plaintiff,  the  decision  of  the 
trial  court  must  be  sustained.     (Id.) 

See  Attorney  at  Law;  Assignment,  9,  12-16,  21,  22;  Contract, 
42;  Corporations,  8,  11,  22-24. 

APPEAL. 

1.  Appeal  from  Judgment — Dismissal — ^Failure  to  File  Transcript 
IN  Time — Insufficient  Excuse. — ^An  appeal  from  the  judgment 
must  be  dismissed  for  failure  to  file  the  transcript  in  time,  where  no 
such  facts  appear  to  excuse  the  delay  as  are  stated  in  rule  II  of  this 
court.  The  pendency  of  an  appeal  from  an  order  refusing  to  change 
the  place  of  trial  is  no  sufficient  excuse  for  failure  to  file  the 
transcript  on  appeal  from  the  judgment  within  the  time  limited 
therefor.     (Nutley  v.  Metropolis  Construction  Co.,  588.) 

2.  Appeal  from  Judgment — Dismissal — Failure  to  File  Teansoript 
IN  Time — Insufficient  Excuse — Appeal  from  Venue  Order. — ^Aa 
appeal  from  the  judgment  must  be  dismissed  for  failure  to  file  the 
transcript  in  the  time  limited  by  the  rules  of  the  court,  if  there  is  no 
unsettled  statement  or  bill  of  exceptions  that  might  be  used  di- 
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reetlj  on  meh  appeal.  It  b  an  insaffieient  ezense  to  prevent  tuch 
diBmiggal  that  an  independent  appeal  is  also  pending  from  an  order 
refusing  to  change  the  place  of  trial,  and  that  there  is  an  unset- 
tled bill  of  exceptions  thereon,  and  that  appellant  wishes  to  incor- 
porate such  appeal  with  the  appeal  from  the  judgment.  (Union 
Lumber  Go.  y.  Metropolis  Construction  Co.,  584.) 

B.  GoNSTancnoN  of  Bulk  II — Pkndenct  or  Bill  of  Exoxptions  ob 
Statemxnt. — ^The  bill  of  exceptions  or  statement  of  the  case  unset- 
tled, allowing  an  excuse  for  delaj  in  filing  the  transcript  under  rule 
n,  is  a  bill  or  statement  "which  may  be  used  in  support  of  such 
appeal" — that  is,  the  appeal  from  the  judgment — and  that  rule 
does  not  refer  to  a  bill  of  exceptions  such  as  was  prepared  on  a 
motion  to  change  the  place  of  triaL    (Id.) 

4.  Showing  bt  Counteb-affidavit  —  iNsiTFFicnNT  Gbottnd  fob 
Chanqb  of  Ybnub— DxifAMB  Aftbb  Buuno  on  Dbmubkbb. — ^Where 
the  counter-anidaTit  for  respondent  shows  that  the  appellant  failed 
to  file  his  motion  or  demand  or  affidavit  of  merits  for  a  change  of 
the  place  of  trial  until  after  a  demurrer  filed  to  his  complaint  had 
been  overruled,  upon  such  showing  he  failed  to  comply  with  the 
statute,  and  his  demand  should  be  denied.     (Id.) 

ff.  Insuffigibnt  Showing  bt  Appxllant— Pbxsumption  of  Inbuffi- 
cxxNT  Gbounds. — ^Wbere  the  grounds  on  which  the  change  of  the 
place  of  trial  was  moved  for  by  the  appellant  do  not  appear,  pre- 
sumptively they  were  wholly  insufficient  and  the  motion  properly 
denied,  and  it  may  be,  as  shown  by  respondent,  that  one  of  the 
grounds  on  which  the  court  denied  the  motion  was  that  the  demand 
was  not  made  in  time.     (Id.) 

6.  Notice — Jitdomxnt  and  Obdxb  -^  Sufficixnot  of  Evidence  — 

BeCOBD— Jxn>GMBNT-B0LL — ABSENCE    OF    EVIDENCE — ^PbBSUMPTION — 

Affibicanoe. — Where  a  notice  of  appeal  was  from  the  judgment 
and  from  an  order  denying  a  new  trial,  and  the  appeal  is  based 
upon  the  sole  ground  that  the  evidence  does  not  support  the  find- 
ings, but  the  sole  record  upon  appeal  consists  of  the  judgment-roU 
comprising  the  complaint,  answer,  findings  and  judgment,  without 
any  evidence  brought  up,  and  the  transcript  fails  to  show  that 
any  motion  for  a  new  trial  was  made,  in  this  condition  of  the 
record,  it  must  be  assumed  that  the  evidence  was  sufficient  to  sup- 
port the  findings,  and  where  the  findings  are  sufficient  to  support 
the  judgment,  the  judgment  and  order  must  be  affirmed.  (Brown 
V.  Grand  Lodge  of  Ancient  Order  of  United  Workmen  of  Califor- 
nia, 537.) 

7.  Action  by  Wife  upon  Benefit  CERTincATE — Pbesumption  of 
Dbath  of  Husband— Diligent  Seabch — Conclusive  Finding. — ^In 
an  action  by  a  wife  upon  a  benefit  certificate  payable  to  her  upon 
her  husband's  death,  his  death  must  be  presumed  from  his  pro- 
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longed  abeenee  for  leren  yean,  where  it  is  eoneliuiTelj  foond,  in 
the  abeenee  of  anj  eridenee  in  the  reeord,  that  the  wife  had  made 
diligent  search  for  her  absent  hnsband,  and  had  made  inqniries 
at  all  places  where  her  husband  might  reasonablj  be  ezpeeted  to 
be  found,  if  alive,  and  that  she  had  exhausted  ererj  source  of 
information  in  her  efforts  to  locate  him,  but  all  without  ayail. 
(M.) 

8.  Obbkb  Appoiktino  Bigezvxb — Stat  ov  Exboution  —  Dutt  or 
Trial  Judob — ^Mamdavub. — ^Upon  appeal  from  an  order  appointing 
a  receiver,  it  is  the  duty  of  the  judge  of  the  superior  eourt  to  Hz 
the  amount  to  be  specified  in  an  undertaking  to  stay  the  execution 
of  the  order  pending  the  appeal;  and  in  case  of  his  refusal  to  do 
so,  the  writ  of  mandate  will  lie  to  compel  such  action.  (Winsor 
Potteiy  Works  y.  Superior  Court,  360.) 

9.  PiTiTiONXR  Agobikvxd  bt  Oboib  Apfsalkd  VBOic— -Where  the  peti- 
tioner was  made  a  party  defendant  to  the  receiTership  of  corpora- 
tion property,  and  it  was  sought  to  take  possession  of  lands  owned 
by  him  and  reeover  possession  of  the  same,  he  was  aggrieved  by  the 
order  and  entitled  to  appeal  therefrom,  and  had  the  right  to  give 
an  undertaking  to  stay  its  execution.     (Id.) 

10.  Altebnativi  Mithod— 43KBVICB  or  NoTicB — Detkotive  Bond 
— jTTaiSDicnoN — Motion  to  Dismiss. — Although  an  appeal  seems 
to  have  been  attempted  under  the  former  method  by  service  of 
the  notice  and  the  filing  of  a  defective  bond,  yet  since,  under  the 
alternative  method,  no  bond  is  required  to  give  this  court  juris- 
diction of  the  appeal,  it  cannot  be  dismissed  on  motion  for  mere 
insufSeieney  of  the  bond.  (Colusa  Milling  Co.  v.  Draper  Dray  and 
Storage  Co.,  320.) 

11.  Dismissal  fob  Neolect  to  Filb  Tbanscript  in  Timb. — Under 
rules  II  and  Y  of  this  court,  if  the  appellant  in  a  civil  action  has, 
without  excuse,  failed  to  file  the  transcript  within  forty  days  after 
the  appeal  is  perfected,  the  respondent  is  entitled  upon  motion, 
after  notice  given,  to  have  the  appeal  dismissed.     (Id.) 

12.  Dismissal — Failubb  to  Filb  Transcript — Nonappbarancb  or  Ap- 
pellant— Presumption — ^Vexatious  Appeal  r(A  Delay — Dam- 
ages.— Upon  a  motion  to  dismiss  an  appeal  for  failure  to  file  the 
transcript  within  the  time  limited,  and  for  damages  for  a  vexatious 
appeal  for  delay,  where,  pfter  the  service  of  the  appellant  with  no- 
tice of  the  motion,  the  appellant  fails  to  respond,  and  no  excuse 
appears  for  the  delay,  it  must  be  assumed  that  the  purpose  of  the 
appeal  was  as  stated  in  the  motion  of  respondent,  and  the  appeal 
will  be  dismissed,  with  damages  assessed  against  the  appellant. 
(Chiafuilo  V.  Schwab,  152.) 

18.  Motion  to  Dismiss — Time  por  Filing  Points  and  Authobi- 
TIES — ^Dsatu  or  Bespondemt's  Attobnbt — ^Procbedinos  Suspended 
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^-MonoK  Bknixd.— Under  Metion  286  of  fhe  Code  of  CSrfl  Pro- 
eedure,  upon  the  death  of  the  attorney  for  respondent,  all  proceed- 
ings against  respondent  on  behalf  of  appellant  were  suspended 
until  sneh  time  as  respondent  Toluntarilj,  or  In  response  to  pro- 
eeedings  instituted  bj  appellant,  appointed  another  attorney,  or 
appeared  personallj;  and  where  a  newly  appointed  attorn^  for 
respondent  at  onee  mored  to  dismiss  the  appeal  for  failure  of 
appellant  to  file  its  points  and  authorities  in  time,  and  it  ap- 
peared that  at  the  time  of  sueh  death  appellant  had  unexpired  time 
therefor,  they  were  properly  filed  within  such  time  after  appoint- 
ment of  the  new  attorney,  and  when  filed  within  proper  time  there- 
after, the  motion  to  dinniss  the  appeal  must  be  denied.  (Troy 
Laundry  Machinery  Company,  Limited,  t«  PriTers'  Lidependent 
LaundJT*  Company,  115.) 

14.  Apfial  noH  JuneMSNT— 'Absikoi  or  Suhmons,  DxmiBBat  oa  An- 

BWXa— BXGITAL    IN    JUDOKBNT    07    APPSARANGa    BT    AtTOEMXTS. — 

Upon  an  appeal  from  a  judgment  upon  the  judgment-roll,  the  judg- 
ment cannot  be  reversed  merely  because  the  judgment-roll  eon- 
tains  no  summons  or  evidence  of  service  thereof,  nor  any  demurrer 
or  answer,  where  the  judgment  recites  that  the  defendants  so  ap- 
pealing appeared  by  attorneys,  and  there  is  nothing  in  the  record 
to  contradict  such  recital.     (Brown  v.  Caldwell,  29.) 

15.  Nonoa  or  Apfsasanob  No  Past  or  Judoicxnt-bolzm — ^While,  un- 
der section  1014  of  the  Code  of  Civil  Procedure,  the  answer  or 
demurrer  therein  provided  for  is  made  by  section  670  thereof  part 
of  the  judgment-roU,  the  notice  of  appearance  provided  for  in  the 
former  section  is  made  no  part  of  the  judgment-rolL     (Id.) 

16.  EmoT  or  Bboital  m  Jthmmsnt— Pbiica  Facib  Evidengb — Pbb- 
BUiipnoN — Support  or  Fzndino. — The  recital  in  the  judgment  that 
defendant  appeared  by  his  attorneys  is  prima  facie  evidence  of 
such  fact;  and  where  nothing  appears  in  the  record  upon  appeal  in 
contradiction  of  the  fact  so  found,  it  must  be  presumed  that  the 
evidence  presented  to  the  court  fully  supports  such  finding.  AH 
presumptions  are  in  favor  of  the  correctness  of  the  judgment  ap- 
pealed from.     (Id.) 

17.  JuaisDicnoN  or  Pkbson — ^Entby  or  Defaui/f  kot  Essxntial  to 
JuDGMXNT. — It  appearing  that  the  court  obtained  jurisdiction  of 
the  person  of  the  defendant  so  comp]aining,  by  reason  of  his  ap- 
pearance, no  formal  entry  of  his  default  was  necessary  to  enable 
the  court  to  render  judgment  against  him  by  default.     (Id.) 

18.  Excsssivx  Allowancx  or  Interest — ^MoDincATioN  or  Judgment. 
Where  no  issue  was  joined  on  the  question  of  interest,  no  relief 
can  be  granted  to  the  plaintiff  in  excess  of  the  interest  eret^i^-ed 
and  claimed  to  be  due  only  from  a  certain  date;  and  the  juo^ 
ment  must  be  modified  as  to  interest  allowed  from  a  prior  date. 
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As  against  the  defaulting  defendant,  fha  relief  granted  could  not 
exceed  that  prajed  for  in  the  complaint.     (Id.) 

19.  Appeal  tbom  Nsw  Tbial  Obdebt— ^Statbicxnt  or  Cask" — "Bill  ov 
ExcaspnoNs" — Spsghioations — ^Bxvixw. — ^Where  the  notice  of  mo- 
tion for  a  new  trial  specified  that  it  would  be  made  ui>on  a  "state- 
ment of  the  ease/'  and  the  trial  judge  designated  it  in  his  settlement 
as  a  "bill  of  exceptions/'  it  maj  be  treated  either  as  a  statement  or  a 
bill  of  ezeeptionsy  and  it  is  sufficient  that,  in  either  case,  the  specifica- 
tions of  the  errors  occurring  at  the  trial  and  excepted  to,  for  which  a 
reversal  of  the  order  denying  the  new  trial  is  asked,  are  sufficiently 
pointed  out  to  have  enabled  the  trial  court  properly  to  consider  them, 
and  to  enable  this  court  to  review  them  without  difficulty  or  in- 
oonyenience.     (Northwestern  Redwood  Go.  ▼.  Dicken,  689.) 

20.  Beasons  Of  Trial  Court  for  Decision — Beview  upon  Appeal^ — 
An  appellate  court  is  not  bound  by  the  reasons  given  by  the  trial 
eourt  for  its  decision.  It  is  the  judicial  action  of  the  trial  court, 
as  distinguished  from  its  judicial  reason,  which  appellate  courts 
are  called  upon  to  review,  and  if  the  former  be  correct,  the  ap- 
pellate court  will  not  concern  itself  about  the  latter.  (County  of 
Los  Angeles  v.  Winans,  257.) 

21.  JuDOMENOV- Dismissal  op  Appeal. — ^An  appeal  from  a  judgment 
taken  more  than  two  years  after  its  entry  cannot  be  considered,  and 
must  be  dismissed.     (Sheakley  v.  Nelson,  879.) 

22.  Order  Denying  New  Trial — Bbvibw  upon  Appeal. — ^Upon  aa  ap- 
peal from  an  order  denying  a  new  trial,  neither  the  sufficient  of 
the  pleadings  nor  of  the  findings  to  support  the  judgment  can  bo 
reviewed  upon  appeaL     (Id.) 

23.  Support  or  Findings — Confuoting  Eyidsncb — CRSDiBiLiTr  o» 
Witnesses. — Held,  that  the  findings  were  sufficiently  supported  hj 
the  evidence,  though  conflicting,  and  that  the  credibility  of  the  wit- 
nesses was  for  the  determination  of  the  trial  court.     (Id.) 

24.  Beview  op  Evidence — Conflict. — ^Where  the  evidence  is  conflicting, 

the  flndings  of  the  trial  court  will  not  be  disturbed  upon  appeaL 
(Swanson  ▼.  Wilsen,  389.) 

See  Criminal  Law,  1,  3,  6,  7,  10,  11,  80,  34,  85,  86,  142,  152, 
203-205,  268;  Estates  of  Deceased  Persons,  2,  6-8,  10-14;  Jus- 
tice's Court;  New  Trial,  1,  6,  8|  13;  Beceiver;  Street  Assess- 
ment, 8,  13. 

APPEABANCE.    See  Appeal,  14-16;  Criminal  Law,  12-16;  MeehanW 
Liens,  4-6;  Practice. 


ABSON.    See  Criminal  Law,  34-49. 
ASSAULT.    See  Criminal  Law,  60-58. 
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L  AonoN  BT  AssiQNKi  or  Bank  Dsposit  BsoBiPt^— Non-nxootiabli 
Instrumient — EiTBOT  OJ  AssiONMiNT. — ^A  bank  deposit  receipt  for 
money  locaUj  deposited  hj  an  American  Commercial  Company  with 
an  International  Banking  Company  doing  bnainess  at  Hongkong, 
repayable  there  with  interest  at  five  per  cent,  to  remain  until 
twelTe  months'  notice  on  either  side  expires,  to  be  paid  on  return 
of  the  receipt  properly  indorsed  by  the  depositors,  and  stamped 
"not  transferable,"  ia  a  non-negotiable  instrument,  under  the  law- 
merchant,  but  is  assignable,  though  the  assignee  obtains  no  better 
title  to  the  instrument  than  his  indorser,  notwithstanding  it  was  ia- 
dorsed  to  him  before  maturi^.  (Dollar  t.  International  Banking 
Corporation,  331.) 

2.  Demand  of  Patmkmt  at  Honokong — ^BxrnsAir— AonoN  xh  This 
Stats. — Where  payment  of  the  note  was  demanded  in  Hongkong 
hy  the  assignee  of  the  instrument,  and  payment  was  there  refused, 
an  action  may  be  maintained  against  the  International  Banking 
Company  in  tiiis  state,  where  it  has  an  office  here,  and  enters  an 
appearance  and  questioned  the  sufficiency  of  the  complaint.     (Id.) 

8.  Importangb  07  Psopn  Demand. — ^Whether  or  not  proper  demand 
was  made  at  the  place  of  payment  becomes  important  in  determin- 
ing the  right  to  bring  the  action  in  a  court  of  this  state,  as  well 
as  in  ascertaining  upon  what  basis  the  value  of  the  money  so  de- 
posited is  to  be  fixed,  if  plaintiff  is  entitled  to  recover.     (Id.) 

4.  Indobsbmbnt  to  Plaintift's  Assionob^-Payment  or  Asoeb. 
TAiNED  Debt  or  Payee — Judgment  or  Consulab  Cotjbt. — Where 
the  indorsement  of  the  payee  to  plaintiff's  assignor  was  in  consid- 
eration of  the  payment  of  an  indebtedness  of  the  payee  to  the  as- 
signor, the  judgment  of  a  consular  court  establishing  the  debt 
established  nothing  more  than  that  the  corporation  payee  was  in- 
debted to  the  first  assignor  in  the  sum  named  in  the  judgment, 
upon  payment  of  which  the  corporation  payee  made  the  indorse- 
ment.    (Id.) 

5.  iNEFFECnVE      SUPPLEMENTAL      DeCBEE— ATTEMPT       TO       TbANSTEB 

Title. — ^A  so-called  supplemental  decree  of  the  consular  court,  at- 
tempting to  transfer  the  title  of  the  corporation  payee  to  the 
debtor,  was  ineffective  for  that  purpose,  and  did  not  affect  the 
eontract  between  that  company  and  the  banking  corporation  appel- 
ant.    (Id.) 

tt.  Equitable  Estoppel  not  Pleaded. — An  agreement  made  between 
the  manager  of  the  banking  corporation  and  the  creditor  of  the 
payee  that  if  he  obtained  a  judgment  against  the  corporation  payee 
for  an  amount  equal  to  or  greater  than  the  debt  of  the  banking 
corporation  therein,  and  the  debt  was  applied  upon  it,  the  banking 
eorporation  would  make  payment  of  the  certificate  to  such  satisfied 
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ereditor  oa  presentation,  was  based  npon  an  eqoitaUe  eatoppe^ 
which  is  not  available  unless  pleaded*    (Id.) 

T.  Basis  or  BBCovxaTd — ^If  plaintiif,  as  assignee  of  suefa  flist  assifneoy 
recover  in  the  action,  he  must  do  so  on  the  theorj  of  the  enforee- 
ment  of  the  express  contract  made  with  the  managing  agent  of 
the  corporation  pajee,  or  the  implied  contract  made  hj  said  corpo- 
ration with  the  depositor.    (Id.) 

t.  FlNDINOS    ON    8eCX)ND    DISMISSID    OONSUULB    AOnON    NOT    OONGXiU- 

sivi. — It  is  held  that  findings  in  a  second  consular  action  dismissed 
without  prejudice  to  a  new  action  were  condnsiTe  ai>on  neither 
part7,  there  being  no  finding  that  it  was  rendered  for  want  of  au- 
thority accompanying  the  presentation  of  the  certificate  bj  the 
plaintiff's  assignor.     (Id.) 

9.  Testimony  Showino  Authobitt  or  BCanaoino  Aobnt  or  Patkb 
IN  China. — ^Where  the  testimony  dearly  establishes  that  the  nee- 
president  of  the  corporation  payee  was  its  managing  agent  in 
China  and  transacted  all  its  business  therein,  created  debts  against 
the  company  and  paid  them  in  its  name,  and  that  no  other  person 
acted  as  its  agent  in  China,  such  managing  agent  was  authorized 
to  collect  the  debt,  or  to  make  an  assignment  thereof  in  payment 
of  the  company's  debt  to  an  assignee,  as  such  manager.     (Id.) 

10.  Concern  or  DmNDANT  Bans. — ^The  defendant  banking  corporation 
is  concerned  only  in  knowing  that  the  assignment  of  the  evidence 
of  debt  or  chose  in  action  against  it  is  of  such  character  as  to 
bind  the  assignor  payee.     (Id.) 

11.  iNcoiiPXTENT  Oral  Contract  with  Patzs. — The  incompetency  of 
parol  evidence  to  vary  a  writing  may  be  considered  as  matter  of  law, 
though  admitted  without  objection;  and  if  the  American  Conmiercial 
Company,  by  its  general  manager,  had  itself  presented  the  deposit 
receipt  and  demanded  payment,  no  compliance  with  an  oral  contract 
that  the  managing  agent  should  produce  a  resolution  of  the  board 
of  directors  could  have  been  made  by  the  defendant  a  condition 
precedent  to  payment  of  the  deposit  to  such  manager.     (Id.) 

12.  Authoritt  or  Managing  Agent  to  Make  Assignments. — ^Where 
the  managing  affairs  of  a  corporation  are  intrusted  to  a  general 
managing  agent,  he  has  power  to  transfer  the  chose  in  action  of 
the  corporation  to  its  creditors,  either  in  payment  or  as  security 
for  a  pre-existing  debt  of  the  corporation,  without  express  author- 
ity from  the  board  of  directors,  and  an  assignment  so  made  is 
vaUd.     (Id.) 

18.  Presumed  Authority  or  Manaoinq  Agent — Express  Authoritt 
not  Necessary. — The  presumption  is  that  such  assignment  was 
made  by  competent  authority.  No  special  resolution  authorizing 
hi^  to  act  in  this  respect  was  necessary.     (Id.) 
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14.  OsTBNBiBiA    AoxNGT. — ^An  Ostensible  agenej  ii  ereated  when  the 

principal  intentionallj  or  hy  want  of  ordinarj  care  authorizes  a 
third  person  to  belieye  anotiier  to  be  his  agent,  even  if  not  really 
employed  by  him.  The  authority  of  sueh  an  agent  is  such  as  the 
principal  allows  sueh  person  to  belieye  the  agent  to  possess.     (Id.) 

15.  Good  Faith  or  Gbjd>itob  Psupobmzng  Seeviosb  vob  Patxb,  at 
BXQUBST  07  MANAeiNo  AoKMT.— Where  there  is  no  question  of  the 
good  faith  of  the  first  assignor  of  the  bank  deposit  in  doing  ser- 
▼iees  for  the  corporation  payee,  at  request  of  its  managing  agent, 
or  in  taking  a  receipt  of  its  indebtedness  in  full  payment  of  the 
bank  certificate,  he  thereafter  stood  in  the  shoes  of  the  American 
Commercial  Company  as  the  owner  of  the  paper,  subject  only  to 
such  equities  as  the  bank  might  set  up  against  the  company  payee 
itself.     (Id.) 

16.  OaAL  CONTXMPOBANXOUS   AOBBSICKNT  AS  TO  FBOOV  07   AOENT'B  AU- 

THOMTT  NOT  BINDING  ON  AssiONXB. — The  Oral  Contemporaneous 
agreement  between  defendant  and  the  agent  of  the  corporation 
payee  as  to  proof  of  his  authority,  not  being  binding  upon  the 
payee,  can  constitute  no  defense  to  the  action  of  tha  assignee  of 
the  payee,  or  his  successor  in  interest.     (Id.) 

17.  AcQuiTTANGB  BY  AssiONBS  Pbotbction  TO  BANK. — The  acquit- 
tance by  the  bona  fide  assignee  of  the  corpomtion  payee  would  be 
a  sufficient  defense  in  favor  of  the  banking  corporation  defendant 
to  any  subsequent  demand  upon  the  bank  by  the  corporation  payee. 
(Id.) 

18.  CONTBMFOBANXOTJB  ORAL  AOBXKIOBNTB  BSTWXEN  PaBTEES  TO  WRIT- 
TEN Contract  tor  Money. — Contemporaneous  oral  agreements  be- 
tween the  parties  to  a  written  obligation  to  pay  money,  as  to  the 
manner  of  the  negotiation,  cannot  be  set  up  as  a  defense  against 
payment  of  the  money  under  the  contract  in  an  action  by  the 
payee  or  his  assignee.    (Id.) 

19.  Bttls  Against  Variation  07  Written  Contracts  by  Parol  Evi- 
dence— ^Affucabiuty  to  Non-negotiable  Paper. — Such  oral  agree- 
ments come  under  the  rule  that  written  contracts  cannot  be  varied 
by  parol  agreements,  and  this  rule  is  applicable  to  such  agree- 
ments, irrespective  of  whether  the  instrument  be  negotiable  or  non- 
negotiable.    (Id.) 

80.  Incompetency  oj  Parol  Evidence  Distinguished  from  Secondary 
Evidence. — The  rule  that  incompetent  parol  evidence  to  vary  a 
writing  can  have  no  legal  effect,  though  proved  without  objection 
is  to  be  distinguished  from  the  rule  as  to  second  evidence.     (Id.) 

81.  Authority  of  Managing  Agent— Negative  and  Positive  Proof. — 

The  failure  of  the  corporation  payee  to  object  at  any  time  to  the 
authority  assumed  by  its  managing  agent  in  China,  and  the  ab- 
sence of  any  proof  by  the  defendant  that  he  lacked  such  authority, 
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taken  in  connection  with  the  positive  proof  that  he  waa  aoch  man- 
aging agenty  and  ezereiaed  aU  the  authoritf  of  the  eorporation 
payee  in  China,  together  eonetitate  eompetent  proof  of  hia  author- 
itj  as  each  managing  agent.    (Id.) 

22.  TXSTIMONT  VO  AUTHOBITT    OW  AOENT— iNnUBNGBS — ^FaCTB    SXiLISD 

— ^Appkllant  not  Pbktudiokd. — ^Where  the  aaaignee  of  the  pajee, 
in  testifying  to  the  authority  of  the  managing  agent,  made  state- 
ments in  the  nature  of  conclusions  or  inferences,  but  these  were 
accompanied  by  a  statement  of  the  facts  from  which  the  infer- 
ences were  drawn,  it  cannot  be  said  that  sueh  inferences  objeeted 
to  oould  have  been  prejudicial  to  the  appeDaaf s  ease  before  the 
trial  court.     (Id.) 

23.  DXICAND    BSGITLABLY   MaDB    BT    ASSIGHXI  —  DaHAOBS — InTEBXST. — 

The  demand  having  been  regularly  made  by  the  first  assignee  at 
Hongkong,  the  damages  for  failure  to  pay  are  to  be  computed 
imder  the  rule  declared  in  subdivision  1  of  section  8336  of  the 
(2ivil  Code,  which  would  entitle  the  plaintiff  to  the  mai-ket  value 
at  Hongkong  when  payment  was  refused,  with  interest,  as  allowed 
in  the  judgment.     (Id.) 

24.  INDEMNITT    BOND    NOT    BBQUIBID    UPON    LOSS    OP    NON-NBGOTIABLB 

iNSTBUifXNT. — The  rule  in  courts  of  equity  that  a  bond  will  be 
required  upon  a  lost  instrument  has  well-recognised  exceptions, 
one  of  which  is  where  the  note  is  non-negotiable.     (Id.) 

See  Agency,  6-8;  Promissory  Note,  4;  Specific  Performanes;,  5, 
9,  11. 

ATTACHMENT. 

1.  Nbootiablb  Note  Madb  Out  op  Statb — ^Fobbion  Oobpobation — 
Place  op  Patmbnt— Code  Pbovision — ^Pbbsumption. — ^Although  sec- 
tion 3100  of  the  Civil  Code  provides  that  "a  negotiable  instru- 
ment which  does  not  specify  a  place  of  payment  is  payable  at  the 
reeidence  or  place  of  business  of  the  maker,  or  wherever  he  may 
be  found,"  yet,  where  the  maker  is  a  foreign  corporation  having 
its  principal  place  of  business  in  Boston,  Massachusetts,  where  all 
of  its  directors  reside,  and  where  its  note  was  executed  and  dated, 
without  designating  a  place  of  payment,  it  was  presumptively  pay- 
able there,  in  relation  to  the  attachment  laws  of  this  state,  and 
though  such  corporation  is  doing  business  in  this  state,  in  compliance 
with  its  laws,  an  attachment  ag^nst  it  on  such  note  will  not  lie  in 
this  state.     (Atwood  v.  Little  Bonanza  Quicksilver  Co.,  594.) 

2.  PaoviBioNs  OP  Attachment  Law — Contract  Made  Out  op  Statb 
— Express  Patment  in  State  Essential. — To  authorize  an  attach- 
ment in  this  state  upon  a  contract  not  made  in  the  state,  it  must 
appear  that  the  money  must  have  been  made  payable  in  this  state 
by  the  contract  itself.  The  right  of  attachment,  in  such  case,  de- 
pends upon  the  contract  being  for  the  direct  payment  of  money,  and 
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it  it  essential  to  such  right  that  the  agreement  itself  should  contain 
tome  provision  indicating  that  sneh  mon^  waa  payable  in  this  state, 
(Id.) 

8.  Tkkmb  07  Non  Oonolusivi— Oeal  Evidkngb  Inadiossibli.— 
Where  bj  its  terms  a  note  made  out  of  this  state  is  legallj  pre- 
sumed to  be  pajrable  out  of  the  state^  the  parties  are  concluded  hy 
the  legal  terms  of  their  contract,  wheneyer  the  attachment  laws  of 
this  state  are  invoked,  and  oral  evidence  to  vary  the  legal  terms  of 
the  contract  is  inadmissibleu    (Id.) 

4.  BxrUSAL  TO  DiSSOLVB  ATTAOHlCXirr— IlCFLIXD  FnrDiNG — ^Absinch 
Of  CoNVLiCTr— BsviBSAL. — Where  an  order  denying  a  motion  to  dis- 
solve an  attachment  upon  a  note  made  out  of  this  state  rests  upon 
an  implied  finding  that  it  was  payable  in  this  state,  based  upon 
illegal  oral  evidence  as  to  the  place  of  payment,  oontrary  to  the  legal 
terms  of  the  note,  no  question  of  conflict  arises  upon  such  evidence, 
and  the  order  must  be  veversed.    (Id.) 

5.  AFFIDAVIT  NOT  SiONXD* — To  justify  the  issuance  of  a  writ  of  attach- 
ment, there  must  be  received  by  the  clerk  an  affidavit  by  or  on 
behalf  of  the  plaintiff;  but  it  is  not  necessary  that  the  affidavit  be 
signed  by  the  party  making  it.  (Fairbanks,  Morse  Co.  v.  Qetchell, 
45S.) 

6.  IBBBOULAB    AJTIDAVIT— PIEJUBY — AUTHOBITT     OV     NOTABT     ESSSN- 

TIAL. — It  is  no  defense  to  a  prosecution  for  perjuiy,  upon  an  affi- 
davit for  attachment,  that  the  oath  was  taken  or  administered  in  an 
irregular  manner;  nevertheless,  the  document  which  purports  to  be 
sworn  to  is  not  an  affidavit,  unless  the  notaiy  had  authority  at  the 
time  to  administer  the  oath.     (Id.) 

7.  Notary's  Authobity  Continxd  to  County  or  Appointhint. — ^In 
the  absence  of  statutory  regulation  providing  otherwise,  the  rule  is 
that  a  notary  cannot  act  as  such  official  outside  of  the  county  for 
which  he  is  appointed.  There  is  no  provision  in  the  codes  of  this 
state  which  can  be  construed  as  authorizing  a  notary  to  administer 
an  oath  outside  of  his  county;  but  their  provisions  are  inconsistent 
with  sneh  authority.    (Id.) 

8.  No  AxTTHOBiTr  TO  Takb  Oath  Ovza  Tklsphonb  Outsxdb  of 
COTTNTY^ — ^Assuming,  without  deciding,  that  an  oath  may  be  admin- 
istered and  the  obligations  thereof  assumed  by  communication  had 
over  the  telephone,  the  validity  of  such  act  must  be  held  to  apply 
only  where  both  notary  and  affiant  are  within  the  territorial  limits 
for  which  the  notary  ]»a  been  appointed  and  commissioned.  No  au- 
thority exists  in  a  notary  commissioned  for  one  county  to  take  the 
oath  of  a  person  in  another  county  1^  telephone,  however  familiar 
his  voice  may  be  to  the  notary.     (Id.) 

9.  Void  Ajtidavit  fob  Attachmxnt  Taken  Out  of  County.— Where 
an  affidavit  for  attachment  to  be  used  in  Kern  county  was  admin- 
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iftored  b^  a  notarj  of  that  eountj  to  an  aiBant  in  Loi  Angota 
ooontj,  the  act  of  adminiatering  the  oath  to  him  waa  a  nnllitj,  and 
the  purported  affidaTit  upon  which  the  attachment  waa  iamed  waa 
Toid  and  of  no  effect.     (Id.) 

10.  Amsndabilitt  07  Attidayit  —  Chanoi  in  CoDi — TsBMaahhxnrr — 
Void  Athdatit  not  Amsndabix. — ^Prior  to  the  amendment  of  1900 
to  lection  658  of  the  Code  of  Ci^il  Procedure,  no  affidavit  for  at- 
tachment could  be  amended.  But  the  changed  law  contemplatee  the 
eziBtence  of  an  irregular  affidavit  Bueceptible  of  amendment;  and 
when  the  act  of  the  notary  in  administering  the  oath  waa  a  nullitj, 
and  the  purported  affidavit  is  void,  there  is  nothing  to  amend. 
There  can  be  no  irregularity  in  that  which  had  no  exiatenea.  In 
■nch  caae^  the  code  amendment  ia  inapplicable.     (Id.) 

U.  C0NSTET70nON   Of    CHANGID   LAW — ^DlSTINOTION    BXTWSIN    MaNNIB 

OF  Pebfobicanob  and  Pbbbsqdisitb  Act. — It  ia  only  where  the  man< 
ner  of  performing  the  aet  of  taking  the  affidavit  ia  irregular  that 
amendability  exiata,  under  the  changed  law,  to  supply  that  which  by 
reaaon  of  inadvertence  or  oversight  waa  omitted  from  it.  But  the 
proviaion  of  the  changed  law  cannot  be  construed  aa  authorizing 
the  filing  of  an  affidavit  in  support  of  a  writ  of  attachment  before 
iaaued,  in  the  abaence  of  that  which  conatitutea  the  aubstance  of 
the  act  required  aa  prerequisite  to  ita  iaauance.    (Id.) 

ATTOBNEY  AT  LAW, 

1.  Action  ior  Lsqal  Skbvigbs — Contuct  of  Evidence — Suppobt  of 
YxBDior.— In  an  action  for  legal  aervicea,  where  the  testimony  of  the 
plaintiff  ia  corroborated,  and  there  ia  conflicting  evidence  for  the 
defendant,  the  verdict  for  the  plaintiff  ia  aufficiently  austained,  and 
thia  court  will  not  interfere  therewith.     (Aydelotte  v.  Bloom,  66.) 

!•  PLKABiNa  —  Bbabonablb  Value  of  Sebvicss — Evidence  of  Bb- 
TAININO  Feb. — ^Under  a  general  complaint  to  recover  the  reaaon- 
able  value  of  plaintiff'a  aervicea  aa  an  attorney  at  law,  evidence  ia 
admiaaible,  without  apecial  pleading  thereof,  to  prove  the  amount 
of  a  reaaonable  retaining  fee.     (Id.) 

••  Bctaineb  Pabt  of  Caubb  of  AonoN. — ^Where  an  action  ia  brought 
to  recover  the  value  of  an  attomey'a  services,  the  retainer,  if  not 
paid,  conatitutea  part  of  the  plaintiff'a  cauae  of  action;  and  it  ia 
not  neceaeary  to  aet  forth  the  itema  of  the  account  in  the  com- 
plaint. It  ia  sufficient  to  atate  the  facta  constituting  the  cauae  of 
action  in  ordinary  and  concise  language.     (Id.) 

4.  Bill  of  Pabticulabs. — ^Where,  upon  a  demand  for  a  bill  of  par* 
ticulars,  one  waa  furnished  setting  forth  detailed  items  for  dis- 
bursements, and  one  lumping  charge  for  the  whole  of  the  legal 
•ervioeay  and  no  further  bill  of  particulara  waa  demanded,  it  waa 
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competent  In  proving  the  Talne  of  the  lervieee  to  prove  the  amonal 
ef  a  reaeonable  retaining  fee.    (Id.) 

See  Aj^^eal,  13;  Criminal  Law,  12-1(L 
BAKE.    See  Aaelgnment;  Communitj  Pzopertjj  2,  8, 
BANKBUPTCT.    See  Lease,  5-7. 
BILL  OF  EXCEPTIONS.    See  New  Trial,  ^^. 
BILL  OF  PABTICULABS.    See  Attorney  at  Law,  4 

BOUND  ABT. 

1.  PuscHAsx  or  Beooxd  Titlx — GiKzaiLL  Bui& — ^As  a  general  rale^ 
where  the  Tender  of  land  is  in  the  apparent  possession  thereof,  a 
purehaser  of  it,  finding  the  title  of  record  in  the  vendor,  is  put  upon 
no  further  inquiry.     (Campbell  v.  Grennan,  481.) 

2.  EzoxPTiON — ^Enowledgb  or  Position  or  Housis — PuaoHA8B  Sub- 
JZCT  TO  OcGUPATioM  BT  DirBNDANTS*  Housx. — Such  general  rule 
does  not  apply  where  the  purehaser  knew  the  land  for  many  years, 
and  that  defendants'  house  stood  eighteen  inches  over  the  line,  and 
that  the  house  of  the  eommon  predecessor  of  plaintiif  and  defend* 
ants  stood  partly  over  on  defendants'  land.  The  moral  and  legal 
duty  was  east  upon  plaintiif,  as  purehaser,  to  inquire  as  to  these 
patent  and  obtrusive  facts;  and  his  purchase  of  the  land  on  which 
defendants'  house  stood  was  with  notice  thereof,  and  subject 
thereto.     (Id.) 

8.  AoBEED  Occupation — Division  Linb — ^Faots  Puttino  Pubchasxb 
UPON  Inquibt. — Where  the  owner  of  the  whole  lot  sold  the  east 
half  to  defendants,  and  they  agreed  upon  a  division  line,  and 
defendants'  house  abutted  thereon,  and  the  owner's  house  hi  the 
rear  standing  on  the  west  half  stood  partly  on  the  east  half,  and 
so  remained  till  her  death,  and  the  subsequent  purchaser  of  the 
west  half  knew  all  of  the  facts,  other  than  the  agreement,  they 
were  of  such  a  character  as  to  excite  the  suspicion  of  a  prudent 
man  dealing  with  the  property  that  some  agreement  not  disclosed 
by  the  record  was  made  by  the  parties  owning  the  lot.     (Id.) 

4.  Inequitt  or  Ejegtmbn^—Bxbious  Injubt  to  Dependants'  Housb. 
It  would  be  manifestly  unjust  and  inequitable^  in  view  of  plain- 
tiff's knowledge  of  the  open  and  notorious  and  exclusive  occupa- 
tion of  the  land  on  which  defendants'  house  stood  for  five  years,  to 
eject  them  from  such  occupation,  to  the  serious  injury  of  defend- 
ants' house.     (Id.) 

6.  P&esumption  op  Pubchasb  in  Vibw  or  Possession. — With  the 
knowledge  poesessed  by  plaintiff,  it  must  be  presumed  that  ha  pur- 
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eliased  the  west  half  of  the  lot  fa  liew  of  the  defendants  pos- 
session b7  means  of  their  honse,  to  the  extent  of  its  occupation 
thereof.     (Id.) 

6.  Land  Occupiid  bt  BuiZiDiirM  to  Aodd  Lins— Pusukftiom  as 
TO  PuacHAsx. — ^Where  land  if  oeenpied  bj  buildings  to  an  agreed 
line,  the  grantee  is  presnmsd  to  have  bonght  the  property  with  a 
▼iew  to  the  boundaries  fialb^  iwftT^fii  on  the  ground,  and  to  have 
relied  thereon,  and  fixed  the  prieo  aeeording  to  the  Talue  of  the 
property  as  thus  defined  and  used.    (Id.) 

7.  PaiNciPLBS  or  Equitt  amu  Faib  Dbalino.— Under  the  dreum- 
stance  shown  by  the  evidence,  it  would  be  opposed  to  the  principles 
of  equity  and  fair  dealing  zeeognized  1^  the  anthorities  to  give 
effect  to  the  bare  legal  title,  to  the  extent  of  depriving  the  re- 
spondents of  a  right  honestly  acquired  and  eontiaooiudj  gxerciaed 
within  the  observation  of  appellant.     (Id.) 

BBOKEB.    See  Contract,  80-89. 

BUBNING  HAT  STACKS.    See  Criminal  Law,  5^64. 

CEBTIORARI.     See  Criminal  Law,  6;   Eminent  Domain,  18;   Estates 
of  Deceased  Persons,  7;  Justice's  Court;  Protection  District. 

COMMUNITY  PROPERTY. 

L  Property  Acquired  After  Marriagb — Presumption  of  CoMMtrNirr 
Property. — All  property  acquired  after  marriage  is  presumed  to  be 
community  property  in  the  absence  of  evidence  showing  that  it  was 
acquired  by  gift,  bequest,  devise  or  descent.  (Lynam  t,  Yorwerk, 
507.) 

2.  Possession  of  Money  After  Marriage — Joint  Deposit  in  Sav- 
ings Bank — Presumptions  Applicable. — ^Where  money  was  in  the 
possession  of  the  husband  and  wife,  long  after  their  marriage,  and 
it  was  jointly  deposited  by  them  in  a  savings  bank,  such  posses- 
sion and  deposit  raises  the  presumptions  that  the  property  was 
acquired  after  marriage  and  that  it  was  community  property,  in 
the  absence  of  any  proof  to  the  contrary.     (Id.) 

8.  Property    Relation    of    Husband    and    Wife — Quasi    Partnerp 

SHIP. — The  relation  of  husband  and  wife  as  to  their  property  is 
somewhat  in  the  nature  of  a  partnership,  where  there  is  usually 
partnership  property  and  the  separate  property  of  the  copartners. 
(Id.) 
4.  Presumption  of  Partnership  Property  —  Deposit  nr  Jonrt 
Names. — If  the  partners  should  jointly  go  to  a  bank  and  deposit 
money  in  their  joint  names,  it  seems,  in  the  absence  of  other  evi- 
dsneeii  that  the  money  was  the  joint  money  of  such  oopartneis,  and 
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that  it  being  in  their  posseBsioiiy  as  eaeh,  it  would  be  presumed 
to  have  been  acquired  Ij  the  eopartnership.     (Id.) 

S.  MONXT    DKPOSITBD    ATTBft   MaSBIAOI — ^BUBDKN    07    PBOOV— GONOLU- 

iivs  Pbssuicption. — ^Where  money  was  deposited  in  bank  after 
marriage  by  hnsband  and  wife,  in  their  joint  names,  the  burden 
of  proof  is  npon  the  wife,  or  her  representatlTes,  to  show  that  she 
had  a  separate  interest  therein,  and  in  the  absence  of  such  proof, 
the  presumption  that  it  was  community  property  is  absolute  and 
eondusiTe.    (Id.) 

6.  Joint    Tknanct    nov   Gbbatxd    by   Joint   Wbittkn    Deposit* — 

The  writing  given  to  the  bank  showing  that  the  deposit  was  in 
their  joint  names  payable  to  either  on  the  return  of  the  book  did 
not  have  the  effect  to  create  a  joint  tenancy  in  the  husband  and 
wife,  with  right  of  survivorship.     (Id.) 

7.  Joint   Interest    hubt  bb  Expbbsslt   Decslabed. — Under  section 

683  of  the  Civil  Code,  it  is  provided  that  "a  joint  interest  is  one 
owned  by  several  persons  in  equal  shares,  by  a  t^tle  created  by  a 
single  wUl  or  transfer,  when  expressly  declared  in  the  will  or 
transfer  to  be  a  joint  tenancy.''     (Id.) 

8.  Katubs  07  WsinNe — ^Mebs  Authobitt  to  Bank  to  Pat  to 
HoLDEB  07  Bank-book. — The  joint  writing  given  to  the  savings 
bank  was  merely  an  authority  given  to  it  to  pay  the  amount  of 
the  deposit  to  either  party  on  surrender  of  the  pass-book.  It  did 
not  create  a  joint  right  in  fiivor  of  the  husband  and  wife  to  the 
moneys,  nor  can  it  be  presumed  to  be  joint,  under  section  1431  of 
the  Civil  Code,  which  has  no  application  to  the  facts.     (Id.) 

CONSTITUTIONAL  LAW.    See  Dentists,  2;  Juvenile  Court,  3;  Mechan- 
ics' Liens,  13;  Schools,  8. 

OONTBACT. 

1.  Action  tob  Beasonabib  Yajaje  or  Sebviobs— Detbnse  07  Special 
Contract — Suppobt  07  Findings. — In  an  action  to  recover  the  rea- 
sonable value  of  work  and  labor  performed  by  plaintiff  as  a  civil 
engineer,  at  defendants'  instance  and  request,  in  which  the  answer 
denied  any  amount  due,  and  pleaded  a  special  contract  in  defense, 
and  in  which  the  evidence  tends  to  show  that  plaintiff  rendered  such 
services  as  engineer  to  defendants  at  their  request  for  two  hun- 
dred days  of  the  fair  value  of  $15  per  day;  that  there  was  no 
agreement  limiting  the  cost  of  the  work;  that  no  payments  had 
been  made  upon  those  services,  and  that  all  payments  made  were 
on  account  of  etzpenses  incident  to  the  employment,  it  is  held 
that  such  evidence  is  sufficient  to  support  the  findings  for  the 
plaintiif,  notwithstanding  evidence  for  defendant  to  the  contrary. 
(Pearson  v.  Hendriek,  732.) 
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2.  Opinidn  ov  FiiiiNTEvr  At  TO  YAun  Baod  or  "PwrnoBnASE  Ihka- 
nuAir— Yalub  07  SaviOM  OTHBwm  Bbowhw— The  ib&aingB  for 
plaintiif  being  evUblishad  bj  noBleieint  eiid«iie«^  the  fact  shown  bj 
tbe  reeord  that  plaintiff  founded  hie  opinion  aa  to  the  ralne  of  hia 
aerrieea  on  a  percentage  basfa  ia  immaterial,  ainee  if  plaintiff'a  eri- 
denee  as  to  the  value  of  hia  own  aerriAea  be  ignored,  such  valae  ia 
eatabliahed  for  the  plaintiff  bj  independent  OTidenee.    (Id.) 

8.  PavBNTATiON  OV  QujM.  lom  BMAUEJft  Suii— Claim  ior  Faib 
Yalttb  not  Pbxoludbd. — ^Thongh  it  ia  diaebsed  bj  the  reeord  that 
when  plaintiff  first  presented  hia  bQl  it  waa  for  a  smaller  amoont, 
jet  thia  would  not  preelnde  plaintiff  from  aaserting  a  elaim  for  the 
fair  Talne  of  the  aer?ieea.    (Id.) 

4.  OOMTSACT  TO  CONBTKaOT  AHD  InSTALXi  BLBOISIOAL  PLAHV— NOHTHa- 

roaicANGi  AHD  Dklat  —  Patioemt  nr  FoUi — Waivib  or  Oonmnt- 
OLAIH--SUPPOBT  OF  FiMPiNaB.— In  an  aetion  to  reoover  an  alleged 
baknee  dne  on  a  eontract  to  eonstmet  and  inataQ  an  eleetrie  light- 
ing and  heating  plant,  where  defendant  denied  anj  balanee  dne^  and 
eounterelaimed  damagee  for  nonperformance  and  delay  in  perf orm- 
anee,  and  the  eonrt  found  for  defendant  as  to  anj  balanee  due,  and 
foimd  that  defendant  paid  plaintiff  in  full  for  the  plant,  with  full 
knowledge  of  the  facts  on  which  the  eounterelaim  waa  based,  and 
found  againat  defendant  on  the  counterclaim,  and  that  auoh  eoun- 
terelaim was  waived,  it  is  held  that  the  evidence  in  the  record  aoa- 
taina  such  flndinga.  (Sirch  Electrical  ete.  Laboratoriea  t.  Garbutt, 
436. 

5.  WOBK  BONB  UNDBI  DKRNDANT'a  iNSTBUCnONg — ^PATlODITa   UaDE 

AS  WOBX  PBOGanSBD— SUPPOBT  Of  FiNDINO — TUUs  PAYMENT  WiTH 

Knowlkdgi. — ^Where  it  appears  that  the  work  waa  done  1^  plain- 
tiff's agent  under  defendant's  instruetions,  between  April  and  De- 
cember, 1907,  and  that  the  work  was  paid  for  as  it  progressed  in 
fourteen  checks  running  from  April  29, 1907,  to  Deeember  81,  1907, 
thus  eompletbg  payment  in  full,  the  evidence  fuSj  sustaina  the 
finding  that  full  payment  was  made  with  full  knowledge  of  all  the 
faets  on  which  the  counterclaim  was  baaed.  It  was  not  necessary 
that  the  entire  work  should  be  completed  before  there  could  be  an 
acceptance  of  and  payment  for  any  part  of  tlie  work  1^  defendant. 
(Id.) 

6.  liATsa  Mutual  Chamb  or  Bad  Faitb. — ^The  f aet  that  later  cor- 
respondence between  the  parties  oontained  mutual  chargea  of  misrep- 
resentation and  bad  faith,  made  hy  each  to  the  other,  ia  not  evidence 
that  defendant  did  not  accept  and  pay  for  the  entire  work  done  by 
plaintiff.     (Id.) 

T.  Decision  as  to  Waives  op  Claim  roB,  Damacbs  not  Aoainst  Law. 
The  decision  that  there  was  a  waiver  of  the  claim  for  damages  is 
not  against  law.    The  defendant,  who,  with  full  knowledge  of  all 
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Che  def eett  in  the  wori[y  accepted  and  paid  for  it,  fherebj  waived  Ua 
claim  for  damages.    (Id.) 

8.  Common  Count  not  Inyolvix)— Eztinotion  of  Obuoateon  tea 
BaxiiaK  07  Contbact— Acoobd  and  Satzstaotion. — There  is  no  com- 
mon count  in  the  complaint.  The  cam  la  one  in  which  the  court 
has  found  that  goods  and  labor,  to  a  certain  value,  had  been  fur- 
nished under  the  contract,  and  so  accepted  hj  the  defendant.  There 
has  been  an  extinction  of  the  obligation  of  plaintiff  to  make  good 
the  breach  of  the  contract  of  which  it  was  guiltj  bj  an  acceptance 
of  the  work  b7  the  defendant,  which  ia  in  the  nature  of  an  accord 
and  satisfaction.     (Id.) 

9.  GaouND  fob  Bstkntion  bt  Plaintiff  of  Defendant's  Monxt. — 
The  court  did  not  recognize  plaintiff's  right  to  retain  the  monej  re- 
ceiTcd  from  defendant,  on  the  ground  that  the  goods  furnished  and 
sernees  rendered  were  reasonably  worth  that  amoimt,  but  because 
defendant  accepted  them  in  compliance  with  the  contract,  and  paid 
that  amount  for  them.     (Id.) 

10.  All  Qbottnds  of  Damage  Nboatitxd  bt  Findinos. — It  is  held  that 
all  the  grounds  of  damage  set  up  in  the  counterclaim  were  negatived 
\>j  the  findings  of  the  court.     (Id.) 

11«  Refusal  to  Accept  Pebfobmancx. — ^A  refusal  to  accept  per- 
formance of  a  contract  before  the  arrival  of  the  time  for  per- 
formance is  the  equivalent  of  a  refusal  to  perform,  if  not  with- 
drawn before  the  time  for  performance.  (Howard  v.  Galbraith, 
873.) 

12.  CoNTBAOT   to   BEPUBOHAgB   STOOK — SUPPOBT  OF   FINDINGS— EXCUSE 

FOB  Tbndsb  and  Demand. — A  contract  to  repurchase  stock  at  the  ex- 
piration of  a  year  from  the  date  of  purchase  is  valid.  But  the 
support  of  findings  showing  the  want  of  ability  or  disposition  of 
defendant  to  perform  the  contract,  and  the  equivalent  of  his  refusal 
to  perform  the  same,  not  withdrawn  before  the  expiration  of  the 
year,  establishes  a  legal  excuse  for  exact  tender  and  demand  for 
performance  bj  the  plaintiff.     (Id.) 

13.  Demand  by  Telephonb  Bkfobx  Ezfibation  of  Yeab— Deolabxd 
Inabilitt. — ^Where  the  plaintiff  made  demand  bj  telephone,  a  short 
time  prior  to  the  expiration  of  the  jear,  in  reply  to  which  defend- 
ant declared  his  inability  to  perform,  and  stated  that  he  was  not 
in  position  to  comply  with  his  contract  to  repurchase  the  stock, 
even  if  the  exact  limitation  of  one  year  from  the  date  of  the  con- 
tract is  to  be  considered,  the  variance  would  be  immaterial,  in  view 
of  the  answer  of  defendant  to  the  telephone  notice  by  phiintiff  dis- 
closing a  refusal  of  defendant  to  perform.     (Id.) 

14.  Legal  Equivalent  of  Demand  and  Refusal — ^Release  fbom  Be- 
QUIBEMENT. — The  answer  to  such  notice  shows  the  legal  equivalent 
of  a  demand  for  performance  by  the  plaintiff  and  the  refusal  of 
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performance  bj  the  defendant,  and  the  releaae  of  the  plaintiff  from 
anj  further  obligation  to  make  demand.     (Id.) 

15.  BuBDEN  UPON  Defendant. — If  the  defendant  wished  to  hold  tiie 
plaintiff  to  exact  performance,  the  burden  is  npon  him  to  expreea 
a  willingness  to  eany  out  the  contract    (Id.) 

18.  Stock  Purchased  as  an  Invkstmbnt— Bxpbesentations  bt  Db- 
VENDANT— Contract  to  Befurchase. — Edd,  that  the  contract  be- 
tween the  parties  was,  in  effect,  that  plaintiff  purchased  the  stock 
as  an  investment  upon  the  representations  bj  defendant  that  it 
a  good  investment,  and  that  defendant  agreed  that  if  plaintiff 
not  satisfied  with  the  investment  after  a  year  had  elapsed,  he  would 
purchase  the  stock  and  take  it  off  his  hands  at  the  price  paid. 
(Id.) 

17.  PiiAiNTin^s  Cause  or  Action— Lapse  or  Year— Notice  or  Besibb 
TO  Sell. — In  such  case  plaintiff  had  no  cause  of  action  against  the 
defendant  until  he  awaited  the  passage  of  the  year  and  then  noti- 
fied defendant  that  he  desired  to  sell  the  stock.     (Id.) 

18.  BiQHT  or  Action  not  Prejudiced  bt  New  Demand  Atteb  Tear 
AND  Notice  or  Desire  to  Sell. — PlaintifP  did  not  prejudice  his 
right  of  action  bj  renewing  his  demand  after  the  year,  and  notify- 
ing defendant  that  he  desired  to  sell  the  stock,  notwithstanding  de- 
fendant's previous  declaration  of  inability  to  perform.  The  renewal 
of  the  notice  and  demand  was  not  an  offer  of  performance  after  a 
specified  time  fixed  therefor,  within  section  1490  of  the  Civil  Code, 
but  was  a  further  notice  and  demand,  after  the  default  of  defend- 
ant upon  which  to  predicate  his  action.     (Id.) 

19.  Detendant  not  in  DErAui/r  Without  Noncx  or  Dbsiee  to  Sell 
Atteb  Tear — ^Bbasonable  Time. — The  defendant  was  not  in  de- 
fault until  plaintiff  notified  him  of  his  desire  to  sell  after  the  year 
expired.  This  be  might  do  within  a  reasonable  time  thereafter. 
(Id.) 

20.  Support  or  Findings — ^Bepbesentations  or  Dependant  iNDUciNa 
Purchase — ^Beuancb  upon  Pbomise  to  Bepurchasb. — Though  the 
evidence  was  curtailed,  there  was  sufficient  evidence  to  support  the 
findings  that  plaintiff's  purchase  of  the  stock  was  induced  by  repre- 
sentations made  by  the  defendant,  and  that  plaintiff  relied  upon 
the  promise  and  agreement  of  defendant  and  was  induced  therebj 
to  purchase  the  stock.     (Id.) 

2L  Curtailinq  or  Evidencb  Caused  by  Letter  of  Defendant  Agbbb> 
INO  to  Purchase — ^Appellant  not  Prejudiced. — ^Where  the  cur- 
tailing of  the  evidence  was  caused  by  confining  it  after  the  date 
of  a  letter  by  defendant  agreeing  to  purchase,  the  defendant  ap- 
pealing could  not  be  surprised  or  misled  by  the  ruling  of  the  courty 
and  no  prejudice  to  him  therefrom  can  be  presumed.     (Id.) 
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82.  BUIIJ>INO   OONTKAOT — ORAL   MODIITGATION— BEFUSAL  OV   OwNXB   TO 

Maks  Payments  Agreed — Termination — Quantum  Meruit. — 
Where  a  building  contract  was  orally  modified  hj  agreement  of  the 
parties,  extending  the  time  for  completion,  and  providing  for  more 
frequent  payments,  and  the  court  found  that  the  owner  neither  com- 
plied with  the  contract  nor  with  the  oral  modification  as  to  payments, 
and  that  the  contractors  continued  the  work  until  by  reason  of  the 
failure  of  the  owner  to  make  such  payments,  they  considered  and 
treated  the  contract  as  terminated,  and  refused  to  continue  the 
prosecution  of  the  work,  these  facts,  if  true,  dearly  justified  the 
contractors  in  such  course,  and  entitled  their  assignee  to  recover 
upon  quantum  meruit  the  reasonable  value  of  the  work  theretofore 
done  and  materials  furnished.     (Beck  v.  Schmidt,  448.) 

23.  Support  op  Findinas — ^Written  Ck)NTRACT  not  Part  op  Beoord. — 
Where  the  written  contract  was  introduced  in  evidence,  but  is  not 
made  part  of  the  record,  nor  its  contents  shown  therein,  it  cannot 
be  said  that  the  evidence  was  insufficient  to  sustain  the  findings  that 
the  owner  did  not  comply  with  the  written  contract  as  to  payments, 
and  that  the  plaintiff  complied  with  the  contract  on  their  part  until 
prevented  by  such  noncompliance.     (Id.) 

24.  EviDENOE — Supporting  Oral  Modipication. — The  evidence  in  the 
record  supports  the  finding  as  to  a  subsequent  modification  of  the 
eontraet  agreeing  to  weekly  payments  sufficient  to  meet  the  payrolls 
of  the  men  employed  and  in  furnishing  materials  therefor,  and  also 
extending  the  time  for  performance  of  the  work.  But  the  written 
contract  not  being  in  the  record,  it  cannot  be  said  that  the  time 
of  performance  fixed  therein  did  not  fix  a  date  subsequent  to  the 
cessation  of  the  work  for  nonpayments  agreed  upon.     (Id.) 

25.  EviDENOB  Supporting  Arrears  op  Payment. — The  evidence  tends 
to  prove  that  defendant  was  in  arrears  of  payment  practically  from 
the  commencement  of  the  work,  and  that  defendant  quil  the  work 
for  persistent  refusal  of  defendant  to  make  the  payments  agreed 
upon  during  a  period  of  three  months.     (Id.) 

26.  Efpegt  op  Absence  op  Gontraot. — ^In  the  absence  of  the  written 
contract  or  any  evidence  as  to  its  terms  and  provisions,  it  cannot  be 
said  that  any  of  the  findings  complained  of  are  not  supported  by 
the  evidence.  Even  if  it  be  conceded  that  the  finding  as  to  the  oral 
modification  thereof  was  unsustained,  it  would  be  harmless,  in  view 
of  the  finding  that  defendant  failed  to  comply  with  the  written 
contract,  and  that  defendant  did  not  comply  with  it  on  his  part 
until,  owing  to  its  breach,  the  contractors  ceased  work.     (Id.) 

27.  Nonsuit  Properly  Denied. — The  court  properly  denied  defendant's 
motion  for  a  nonsuit  of  the  plaintiffs  in  the  view  of  the  evidence 
before  the  court.     (Id.) 

28.  BuLiNGs  UPON  Evidence — Error  not  Shown. — Assignments  of  er- 
ror in  rulings  upon  evidence  as  to  damages  resultixig  tiom  failure 


816  COMnLLOT. 

OOKTRAOT  (Continued). 

of  tho  eonirmeton  to  eompleto  tlio  work  within  the  time  fpeeifled 
ennnot  be  eondderedi  when  there  ii  nothing  in  the  record  npon 
which  it  ean  be  determined  thnt  the  eonrt  erred  in  miking  eoeh 
mlingi.    (Id.) 

89.  Pleading — ^Nonpatkint— Aiiottiiv  1>ub  akd  Owiko.**— Where  the 
complaint  formnllj  and  in  direct  terms  alleged  nonpayment  of  the 
demand  of  the  contractors  sued  for,  the  objection  that  it  does  not 
also  allege  that  the  amount  is  ''due  and  owing"  is  untenable.  No 
good  purpose  could  be  snbscrred  bj  inserting  words  constituting  a 
mere  legal  conclusion,  from  the  use  of  which,  at  most,  and  then  only 
in  the  absence  of  demurrer,  the  fact  of  nonpsTment  aDeged  might 
be  impUed.    (Id.) 

SO.  Action  bt  Bbokxi— Bbbach  of  Wurmr  Oonteaot  of  Salb— Fim»- 

XNO — SUBSTITUnON  OF  OeaL  CONTnAOT— SaLB  AT  AUCTION  NOT  Ef- 

FBonn. — In  an  action  bj  a  real  estate  broker  to  recover  damages 
for  breach  of  a  written  contract  to  pay  one-third  of  all  profit  from 
a  sale  of  land  at  $19,000  for  which  $16,250  had  been  paid,  on  ac- 
count of  prevention  bj  the  owner  of  an  auction  sale  for  $20,400,  a 
recovery  cannot  be  had,  where  the  court  finds  upon  sufficient  evi- 
dence that  the  written  contract  wss  superseded  by  the  oral  contract 
of  the  parties  for  a  sale  of  the  land  at  auction  hj  the  broker  at 
his  own  expense,  at  which  the  owner  was  to  receive  $21,000,  and 
the  broker  was  to  receive  all  above  that  sum,  which  might  prove 
more  profitable  to  him,  it  being  expressly  agreed  that  if  $21,000 
was  not  realized,  all  sales  were  to  be  declared  off,  which  was  done, 
with  the  effect  that  no  purchaser  was  obtained  or  sale  effected. 
(Simmonds  v.  Sweeney,  283.) 

tl.  Bbsgission — ^NOVATION. — The  evidence  sustains  a  rescission  of  the 
written  agreement,  and  the  substitution  of  the  parol  contract;  or,  in 
other  words,  it  shows  a  clear  case  of  novation,  which,  under  section 
1530  of  the  Civil  Code,  is  "the  substitution  of  a  new  obligation  for 
an  existing  one."     (Id.) 

82.  CONSTKUCTION  OF  EvmXNOI    UNDXE    FiNDINa — QUXSTION    OF    FaOT 

FOB  Tbial  Coubt. — ^Under  the  construction  that  this  court  is  bound 
to  place  upon  the  evidence,  it  is  incontrovertible  that,  after  the  ex- 
ecution of  the  written  contract,  and  before  any  services  were  per- 
formed under  its  terms,  the  parties  thereto  entered  into  an  entirely 
different  parol  agreement  respecting  the  same  subject  matter;  and 
it  is  a  question  of  fact  for  the  trial  court  to  determine  from  all 
the  facts  and  circumstances  whether  the  parol  agreement  was  in- 
tended to  be  substituted  for  the  written  agreement,  and  whether 
the  subsequent  conduct  in  attempting  to  sell  the  property  is  ref- 
erable to  the  parol  agreement.     (Id.) 

33.  Inconsistbnct  of  Terms  of  Contracts — ANNULifSNT  of  WuTTXir 
CoMTBAOT — ^Loss  OF  CoMPJi^NSATioN. — The  terms  of  the  two  eon- 
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tracts  w«re  entirelx  ineonsfitent,  and  eonld  not  bo  operatiTO  at  the 
tamo  time.  It  ia  xeaaonable  to  eonelndo  that  the  written  contract 
waa  annulled  hj  consent,  and  that,  since  appellant  failed  to  sell 
the  property  for  the  agreed  sun,  he  was  entitled  to  no  compensa- 
tion.   (Id.) 

K.  ELBonoN  BT  Appellant— Loss  of  Bights  and  Obligations  Un- 
vtM  Wbittbn  Oontbact. — If  appellant  intended  to  rely  upon  the 
written  contract,  he  should  haye  declined  to  accept  and  act  upon 
the  proposition  snbseqaentlj-  submitted  to  him  by  respondent.  He 
was  called  upon  to  exercise  his  election,  and  he  chose  to  take  his 
chances  of  a  larger  compensation  under  the  second  parol  arrange- 
ment; and  by  accepting  respondent's  new  proposal  and  subsequently 
acting  thereon,  the  rescission  of  the  ilrst  contract  was  entirely  con- 
summated, and  it  was  then  too  late  for  him  to  seek  a  reyival  of  the 
privileges  and  obligations  of  the  written  contract.     (Id.) 

15.  Febedoic  op  Choicb— Absbnob  op  Menace  ob  Duress. — There  was 
no  interference  with  the  freedom  of  the  appellant's  choice  by  the 
statement  that  in  the  proposed  auction  sale,  respondent  must  have 
$21,000  as  her  share,  or  there  would  be  no  sale;  such  a  declaration 
did  not  amount  to  menace  or  duress,  where  nothing  else  appears 
calculated  to  inspire  fear  in  the  mind  of  appellant  or  to  influence 
unduly  his  judgment.  The  mere  threat  to  withhold  from  a  party 
a  legal  right  which  he  has  an  adequate  remedy  to  enforce  is  not,  in 
the  eyes  of  the  law,  duress.    (Id.) 

80.   OONSIDBBATION  OP  NEW   AOBEEMBNT — ^MISTAKE  OP  JUDGICBNT. — The 

new  agreement  was  supported  by  a  sufficient  consideration  in  the 
right  given  to  appellant  to  retain  whateyer  was  receiyed  for  the 
property  in  excess  of  $21,000,  by  which  it  was  belieyed  that  he 
would  be  amply  compensated.  The  fact  that  subsequent  eyents 
proved  the  parties  to  be  mistaken  in  their  judgment  does  not  affect 
the  question  of  compensation.     (Id.) 

S7.  Pabol  Aobeement  not  WIthin  Statute  op  Fbattds. — The  parol 
agreement,  haying  become  entirely  executed,  was  not  within  the 
statute  of  frauds,  as  purporting  to  transfer  an  interest  in  real 
property.  Under  section  1661  of  the  Giyil  Code,  "an  executed  eon- 
tract  is  one  the  object  of  which  was  fully  performed«"    (Id.) 

88.  Supposition  op  Inyauditt  op  Pabol  Agbbeicent — ^Pubohaseb  not 
YOWD  Unbee  Wbittsn  Aqbeembnt. — ^Upon  the  supposition  of  the 
inyalidity  of  the  parol  agreement,  and  the  continuance  of  the  writ- 
ten agreement  in  force,  there  can  be  no  recoyery  thereunder,  for 
the  reason  that  the  broker  has  failed  to  prove  that  he  obtained  a 
purchaser  for  the  property,  ready  and  willing  to  make  the  purchase 
in  aooordance  with  the  terms  imposed  by  the  seller.     (Id.) 

89.  Duty  op  Bbokeb  not  Pebformei>— DisiassAL  op  PaospEOTiyB 
BUTEE< — It  cannot  be  said  that  the  duty  of  the  broker  has  been 
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performed,  when,  hj  his  own  act,  he  has  diwnlwed  the  pioepeetifi 
buyer  and  acquitted  him  of  any  connection  with  the  transaction  and 
of  anj  obligation  to  purchase.     (Id.) 

40.  Action  tor  Qoods  Sold— Gbsdits  of  Lumbeb — Salk  of  Luvbb 
Business — Option — ^Executobt  Contract — ^Pabol  Evidknce— Ih- 
ADif issiBLB  Hearsat. — In  an  action  for  a  balance  of  goods  sold  for 
supplies  to  defendant  as  a  lumber  manufacturer,  whose  lumber  nu 
deliyered  to  plaintiff  and  credited  on  the  account,  in  which  it  appean 
that  subsequently  defendant,  in  consideration  of  ten  doUaxs  paid  bj 
one  Boaeh,  and  further  payments  to  be  made  by  him,  signed  a  um* 
lateral  contract  to  sell  to  him  all  of  his  timber  and  mill  business, 
whether  such  contract  was  an  option  as  testified  by  Boach,  or  sa 
executory  contract  of  sale  as  claimed  by  defendant,  and  conceding 
that  the  contract  was  so  ambiguous  as  to  justify  parol  evidence  to 
CKplain  it,  yet  it  was  prejudicially  erroneous  to  admit  heanay 
declarations  of  Boaeh  made  after  the  execution  of  the  contract,  and 
not  made  in  the  presence  of  either  party,  that  he  had  bought  tho 
timber  and  mill  property  and  was  the  owner  thereof.  (Northwest^ 
em  Bedwood  Co.  y.  Dicken,  689.) 

41.  Supposition  of  Exsoutobt  CoNTRAOi^-OPxaATioN  of  Mnx^-^If 
the  transaction  amounted  to  an  executory  contract  of  sale  of  the  mlD 
and  timber  on  defendant's  land,  with  the  right  to  operate  the  mill 
pending  final  sale,  Boach  alone  would  be  responsible  for  all  sup- 
plies received  while  he  operated  the  mill,  and  would  be  entitied  to 
all  credits  for  lumber  deliyered  by  him  to  plaintiff  during  suek 
operation.     (Id.) 

42.  Supposition  of  Option — ^Aoxnct  fob  Ownxb. — If  the  transaction 
was  an  option  on  the  part  of  defendant  to  sell  to  Boach,  and  the  lat- 
ter assumed  control  and  management  of  the  property  for  defendant, 
then,  in  the  absence  of  any  other  agreement  to  the  contrary,  defend- 
ant continued  to  be  responsible  for  all  supplies  furnished  to  the  mill, 
necessary  for  its  operation,  and  was  entitied  to  credits  of  all  tim' 
ber  delivered  to  plaintiff  by  Boach  during  the  period  in  which  ha 
operated  the  mill  as  agent  for  defendant.     (Id.) 

48.  Declarations  bt  Onx  Not  a  Party  Admissiblb  Only  fob  Ix- 
pxACUifXNT. — ^Declarations  made  by  Boach,  who  was  not  a  party  to 
the  action,  and  not  made  in  the  presence  of  either  party,  after 
the  consummation  of  the  transaction,  that  he  had  bought  the  mill 
and  lumber  business,  constituted  the  plainest  kind  of  hearsay  testi- 
mony, and  could  prove  admissible  under  no  conceivable  theoiy, 
except,  after  proper  foundation  laid,  for  the  purpose  of  impeach- 
ing Boach  as  a  witness.  Proof  of  such  declarations  could  not  con- 
stitute affirmative  or  independent  evidence  contradictoxy  to  the 
testimony  of  Boaeh.     (Id.) 
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44.  DsoLABATiONs  NOT  PutT  ov  Bi8  GssTAS. — ^Tli6  declarationj  wen 
not  admissible  u  part  of  the  res  gestae,  after  the  execution  of  the 
eontraety  whether  it  be  regarded  as  an  option  upon  consideration 
conferring  a  right,  or  an  exeentory  contract  of  purchase  and  sale. 
The  fact  that  a  final  transfer  of  the  property  had  not  taken  place 
when  the  declarations  were  made  would  not  extend  the  agreement 
to  sell  and  buy,  ao  as  to  make  the  declarations  admissible  as  part 
of  the  res  gestae.    (Id.) 

46.  Gbnxsal  Buia  as  to  Bb8  GisTAK-^Where  the  intention  of  the 
parties  to  a  written  contract  is  rendered  obscure  by  the  ambiguity 
of  the  language  in  which  its  terms  are  expressed,  evidence  of  the 
declarations  of  the  parties  to  the  contract,  or  either  of  them,  made 
contemporaneously  with  the  negotiation  and  executions  of  the  agree- 
ment, if  explanatory  of  the  purpose  and  intent  of  the  same,  would 
be  admissible  as  part  of  the  transaction,  or  res  gestae,    (Id.) 

46.  NABRATiyx  or  Past  Evxnt  not  BnmiNa — Hxabsat. — ^Declarations 
made  by  one  of  the  parties  to  the  contract,  not  made  in  the  pres- 
ence of  either  of  the  parties  to  the  action,  but  made  after  the 
transaction  evidenced  by  the  contract  had  been  fully  completed,  are 
a  mere  narrative  of  a  past  event,  and  would  constitute  mere  hear- 
say testimony,  which  would  be  inadmissible  in  an  action  between 
other  parties;  and  by  no  known  rule  of  law  are  declarations  thus 
made  binding  upon  a  stranger  to  the  transaction*     (Id.) 

47.  Nakkativk  DECLAaiTioNs  NOT  Admissible  TJndeb  Codi  Pbo- 
YisiONS. — Such  narrative  declarations  of  one  not  a  party  to  the 
action  are  not  admissible,  as  **prima  facie  evidence,"  within  section 
1851  of  the  Code  of  Civil  Procedure,  or  as  "part  of  an  act,  declara- 
tion, conversation  or  writing  which  had  been  given  in  evidence," 
within  section  1854  thereof,  nor  as  a  declaration  "against  interest," 
within  the  purview  of  any  section  of  that  code.     (Id.) 

48.  Instrument  Prima  Fagce  a  Msbe  Option — Prejudicial  Char- 
acter OF  Declarations  Beyond  Doubt. — The  instrument  which  is 
the  main  subject  of  this  controversy,  is  held  to  appear  from  its 
language  to  be  nothing  more  than  a  mere  option,  involving  only 
the  bestowal  of  the  right  to  accept  or  reject  within  a  certain  time 
the  offer  therein  contained  to  buy  the  property  mentioned  at  the 
price  namted,  and  that  it  could  not  appear  otherwise  without  parol 
evidence.  The  court  recognized  this  necessity  to  overcome  the  legal 
effect  of  the  transaction  as  shown  by  the  writing;  and  was,  be- 
yond doubt,  prejudicially  influenced  to  a  great  extent  by  the  im- 
properly admitted  declarations  made  by  the  holder  of  the  option, 
not  a  party  to  the  action,  after  the  transaction  was  consummated, 
in  construing  its  language  as  an  executory  contract  of  sale^  instead 
of  an  option.     (Id.)^ 
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49.  IiiFioPKBLT  ADMimD  EviDBNCal  Pbxjudiozax*. — ^Eroi  if  some  of 
the  language  in  the  instrument  would  lend  color  to  the  eonetmetion 
given  hy  the  triml  eonrt,  the  improperly  admitted  OTidence  of  each 
deelaratioDs  muat  nevertheless  be  held  prejndieial.  If  improper 
evidence  has  been  admitted,  it  is  sofBeient  to  require  a  reversal  that 
it  maj  have  turned  the  scale  and  lost  the  ease  to  appellants.  This 
must  of  necessity  be  the  rule  wherever  evidence  has  been  admitted 
which  tends  in  any  degree  to  affect  the  final  conclusion  of  the  court. 
(M.) 

See  Agency;  Assignment;  Attachment,  1-4;  Corporation,  1; 
Lease;  Promissory  Note,  1;  Bale;  Speciile  Performance;  Yen- 
dor  and  Yendeeu 

OORPOBATION. 

1«  COMTRAOT  TO  PDBOHABB  BtOOX  —  FALSS  BiPBBSENTATIOlTS 
AM  TO  INVXNTION— BI8GE88I0N — SUIVICIINT  OOMPLAINT. — ^A  com- 
plaint in  an  action  to  rescind  a  contract  to  purchase  stock  in  a 
corporation^  organised  to  manufacture  patented  mining  machinery, 
and  procure  a  return  of  real  property  conveyed  in  part  payment, 
which  alleges  a  contract  between  plaintiff  and  defendant  F.  J.  Hoyt 
to  purchase  the  stock  for  $5,000,  and  to  accept  a  conveyance  made 
by  plaintiff  to  his  wife,  A.  M.  Hoyt,  at  his  request,  in  part  payment 
of  $3,000,  and  to  give  her  note  to  F.  J.  Hoyt  for  the  residue,  and 
that  to  induce  such  purchase  and  conveyance,  F.  J.  Hoyt  represented 
to  plaintiff  that  the  patented  machine,  which  was  practicaUy  the 
sole  asset  of  the  corporation,  would  economically  abstract  the  finest 
particles  of  flour  gold,  and  was  a  perfected  machine,  which  repre- 
sentations induced  the  purchase,  and  that  they  were  false  and  un- 
true, and  that  plaintiff  relied  wholly  thereupon,  states  a  cause  of 
action.     (Sheer  v.  Hoyt,  662.) 

t.  HISBBPBBSXNTATIONS  ov  Faot. — The  allegation  that  misrepresenta- 
tions were  made  as  to  the  character  of  the  assets  of  the  corporation 
and  the  mechanical  fitness  and  productive  capacity  of  the  machine, 
which  constitutes  the  sole  means  of  income,  must  be  regarded  ss  al- 
leging more  than  a  mere  opinion  as  to  the  value  of  an  invention  or 
the  market  value  of  the  stock  of  the  corporation.  The  representa- 
tions made  were  not  statements  of  what  the  machine  in  question 
might  be  expected  to  do,  but  of  things  which  it  had  done  and  was 
capable  of  doing.     (Id.) 

t.  Matters  of  Opinion  Stated  as  Facts.— Matters  which  might 
otherwise  be  only  expressions  of  opinion,  when  stated  as  accom- 
plished facts  by  one  of  the  parties  to  a  contract,  and  accepted  and 
relied  upon  by  the  other  as  such,  may,  and  often  do,  become  the 
basis  of  actions  for  fraudulent  misrepresentations.     (Id.) 

4.  GONVXTANCI   OF  LAND   TO   DEFENDANT'S   WlFE — ^FAI^B   BBPBBSENTA- 

noMs  OF  Husband— Wife  mot  Pboteoted  as  Vendee. — The  convey- 
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ane«  of  the  land  hj  plaintiif  to  defendant's  wife,  under  the  elr- 
enmstanees  appearing,  does  not  entitle  her  to  the  rights  of  a  bona 
fide  purehaser,  or  justify  her  in  retaining  property  obtained  from 
plaintiif  bj  the  fraudulent  representations  of  her  husband.  She 
was  bound  by  her  husband's  aets  and  representations  in  making  the 
•ale  of  the  stoek.  She  was  not  a  purehaser  from  her  husband  as 
Tended,  and  the  court  found,  upon  sufficient  eyidence,  that  she  held 
the  title  in  trust  for  her  husband  as  vendee  of  the  land,  accepted  in 
part  pajment  of  the  stock  purchased  of  him  hj  plaintiff.    (Id.) 

6.  Admissions  or  An8wk»— Conbidxe^tion  wbou  Wub  not  Aviusd. 
The  answer  admits  that  the  convejance  was  made  to  defendant's 
wife  bj  lirtue  of  the  transactions  connected  with  the  sale  of  the 
stock,  and  pursuant  to  the  agreement  to  convey  the  property  to  the 
husband  in  part  payment  for  the  stock,  and  it  nowhere  appears  in 
the  pleadings  that  there  was  any  consideratiDn  moving  from  her  for 
such  conv^ance.     (Id.) 

8.  FiNDiNOs  FOB  Pl^intut  Suppobtb)  bt  Bvn>ENC& — Held,  that  the 
findings  for  the  plaintiff  as  to  the  falsify  of  the  representations 
made  by  the  seller  of  the  stock,  and  that  plaintiff  relied  thereupon 
in  making  the  purchase  thereof,  are  sniBciently  supported  by  the 
evidence.     (Id.) 

7.  Imfeopbb  Evtobnob — ^Thiobbtical  Pebfbotion  or  Maohinb. — 
When  a  witness  called  for  defendants  had  testified,  in  his  direct  ex- 
amination, that  the  machine  was  defective  in  certain  respects,  the 
court  did  not  prejudicially  err  in  sustaining  an  objection  to  a  ques- 
tion whether  or  not,  considering  the  principle  on  which  the  machine 
was  constructed,  he  considered  the  machine  a  perfect  one  when  he 
first  saw  it.  The  answer  called  for  covered  no  issue.  The  repre- 
sentation was  that  it  was  a  perfected  machine,  as  a  matter  of  practi- 
cal demonstration,  and  not  that  it  was  theoretically  perfect,  al- 
though mechanically  a  failure.     (Id.) 

8.  INDOBSSICXNT      OW     NOTB       TO       BANK       BT       GENXBAL      MANAOEB 

AND  Secebtabt — Sbal  AND  BxsoLUTiON  NOT  EssBNTiAi*. — The  pos- 
session by  a  bank  of  a  note  indorsed  to  it  for  value  before  maturity 
by  a  corporation  payee,  signed  by  its  vice-president  and  secretary, 
together  with  uncontradicted  evidence  that  the  vice-president  was 
its  general  manager,  with  full  control  of  its  business,  and  that  it  was 
the  custom  of  the  corporation  to  sell  its  notes  to  banks,  was  suffi- 
cient to  show  that  the  indorsement  to  the  bank  was  in  the  usual 
course  of  business;  and  from  these  facts  the  necessary  authority  to 
indorse  the  note  will  be  inferred,  notwithstanding  the  absence  of  the 
seal  of  the  corporation  and  the  failure  to  prove  a  formal  resolution 
of  the  directors  confirming  it.     (Bamboz  v.  Stansbury,  849.) 

9.  Pbbsumption  of  Bight  Action  bt  Cobpobation. — Under  the  opera- 
tion of  the  presumption  of  right  action  in  dealing  with  negotiable 
securities,  an  assignment  by  a  eorporation  of  a  note  held  by  it  is 
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preeumed  to  be  yalid  until  the  eontraiy  appeazi,  and  the  foree  of 
the  presumption  in  favor  of  its  general  power  to  aasign  such  instru- 
ments is  that  its  officers  exercised  the  power  rightlj  in  the  particular 
instance,  or  in  the  ordinary  course  of  its  boainesB.  In  the  absence 
of  any  endence  to  the  contrary,  the  holder  of  the  note  of  a  corpo- 
ration, under  its  indorsement  by  its  officers,  will  be  presumed  to  be 
the  owner  thereof.     (Id.) 

10.  Prima  Faoh  Titls  not  BBBUTTABia  vr  Maxsbs. — The  general 
rule  appears  to  be  that,  in  the  absence  of  mala  fides,  the  plainturs 
prima  facie  title  to  the  indorsed  note  of  a  corporation,  by  reason  of 
possession,  is  not  subject  to  rebuttal  in  an  action  agsinst  the  mak- 
ers, so  long  as  they  are  protected  from  further  claim  by  payment 
of  the  judgment  recovered  against  them.    (Id.) 

11.  FORXCLOStTBX  07   PLEDOXD  STOOK — ^InTKBSST  GW  BaNK   BT  INDOBSK- 

lONT — ^Agsnot  or  Trust  of  Patxi — Support  op  Findino. — ^In  an 
action  by  a  collector  for  the  bank  to  foreclose  stock  pledged  by  the 
makers  of  the  note  to  the  payee,  and  to  obtain  judgment  for  the 
residue,  in  which  the  iindings  and  judgment  were  for  the  plalntiif, 
it  is  immaterial  whether  there  is  any  evidence  to  sustain  a  findiug 
that  the  stock  pledged  was  transferred  to  the  bank,  as  none  was 
necessary,  since  the  indorsement  and  transfer  of  the  note  by  the 
payee  carried  the  collateral  security  with  it.  The  right  thereto  ex- 
isted in  the  indorsee,  independent  of  actual  deUvery  thereof,  by 
virtue  of  being  the  holder  of  the  note.  If  the  payee,  after  selling 
the  note,  should  continue  to  hold  the  eoUateral,  he  would  hold  it  as 
agent  or  trustee  for  his  assignee.     (Id.) 

12.  Habmlxss  Finding. — If  it  be  conceded  that  the  transfer  of  the 
note  was  not  sufficient  evidence  of  the  transfer  of  the  collateral, 
nevertheless  the  finding  of  transfer  thereof  to  the  bank,  if  unsup- 
ported by  the  evidence,  is  harmless  to  the  maker's  appealing.     (Id.) 

18.  COUNTERCLAIlf      AGAINST     PAYER — InSUFPIGDENT    DEFENSE — NOTIGB 

OP  Facts  not  Shown — ^Evidenob  Profeslt  Excluded. — Where  the 
answer  set  up  a  counterclaim  against  the  payee  of  the  note,  alleging 
that  it  was  given  in  settlement  of  an  account,  and  that  the  amount 
thereof  was,  by  mistake  and  inadvertence,  $2,700  in  excess  of  the 
amount  due,  but  failed  to  allege  that  the  bank  which  paid  the  full 
face  of  the  note  before  maturity  had  any  notice  of  such  fact,  or 
that  plaintiff  took  with  any  knowledge  thereof,  the  court  properly 
refused  to  allow  proof  thereof  as  a  defense  to  the  action.     (Id.) 

14.  General  Bulb  as  to  Want  or  Failure  op  Consideration — Speciaii 
Pleading — Nones  to  Assignee. — The  general  rule  is  that  absence 
or  failure  of  consideration  is  available  as  a  defense  to  an  action  by 
an  assignee  of  a  note  only  by  specially  pleading  it,  and  showing  by 
additional  allegations  that  the  assignee  is  a  holder  with  notice  of  th« 
facts.     (Id.)^ 
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15.  Partial  Failusb  of  Gonsidxbation — Insutficient  Pleading — ^No- 
tice TO  Bane  not  Avskrei)— Inadmissible  Etidenoe. — ^In  the  ab- 
sence of  an  allegation  that  the  bank  had  notice  of  the  facts  set  up 
in  the  pleading  at  the  time  when  the  note  was  transferred  to  it,  a 
coonterelaim  based  npon  a  partial  failure  of  consideration  constitutes 
no  defense  to  the  action,  and  evidence  was  inadmissible  in  support 
thereof.     (Id.) 

16.  Amendment  of  Complaint  to  Conform  to  Pboofb — ^Disgketion^— 
After  the  evidence  was  dosed;  the  court  had  discretion  to  permit  an 
amendment  to  the  complaint  to  conform  to  the  proofs  introduced 
upon  the  trial,  without  notice  to  the  defendants,  it  being  stipulated 
that  the  allegations  of  the  amendment  should  be  deemed  denied. 
The  subject  matter  of  the  amendment  having  been  proved  at  the 
trial,  it  would  have  been  idle  to  have  required  notice  thereof  to  de- 
fendant ;  and  the  discretion  in  allowing  it  vras  not  abused,  especiallj 
where  it  clearly  appears  that  in  no  event  could  the  rights  of  da* 
fendants  be  prejudiced  by  the  ruling.     (Id.) 

17«  Judgment  Against  Fobsion  Corporation—Yoid  Sekvicb  of  Sum- 
mons ON  Secretart  of  State— Yaoation  Within  Beasonablb 
Time. — The  service  of  summons  against  a  foreign  corporation  not 
doing  business  in  this  state  cannot  be  made  upon  the  Secretarj  of 
State,  and  a  judgment  against  it  bj  default,  based  upon  such  ser- 
vice, is  void  in  fact,  for  want  of  jurisdiction  over  the  person  of 
the  defendant,  and  may  be  vacated  upon  affidavit  showing  the  facts 
within  a  reasonable  time  after  the  entry  of  the  judgment.  (George 
Frank  Co.  v.  Leopold  ft  Ferron  Co.,  59.) 

18.  Judgment  Yoid  in  Fact— Want  of  JmusDicrioN  of  Person. — 
Reasonable  Time  not  Limited  bt  Code. — ^A  motion  to  vacate  a 
judgment  not  void  upon  the  face  of  the  judgment-roll,  but  void 
in  fact  only  for  want  of  jurisdiction  of  the  person  of  the  de- 
fendant, is  not  limited  as  to  a  reasonable  time  within  which  to 
notice  the  same,  by  the  terms  of  section  473  of  the  Codo  of  Civil 
Procedure.  The  right  to  have  a  void  judgment  vacated  exists 
independent  of,  and  outside  of,  any  statutory  provision.     (Id.) 

19.  Limit  of  Time  to  be  Determined  bt  Trial  Court. — ^While  the 
court  may  vacate  a  judgment  void  upon  its  face  at  any  time,  and 
can  only  vacate  a  judgment  merely  void  in  &ct,  for  want  of 
jurisdiction  over  the  defendant,  within  a  reasonable  time,  yet  the 
Umit  of  such  reasonable  time,  in  the  absence  of  a  statutory  pro- 
vision, should  be  largely  left  to  the  determination  of  the  trial 
court.     (Id.) 

20.  Notice  Specifying  Entry  of  Judgment — Six  Months — ^Pre- 
sumption— ^BuEDEN  OF  Proof. — Where  the  notice  of  the  motion  to 
vacate  the  judgment  specified  its  entry  within  six  months  prior 
thereto,  and  the  record  shows  nothing  to  the  contrary,  it  must  be 
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presumed  against  the  appdlant,  upon  whom  the  burden  of  show- 
ing error  lieSi  and  in  support  of  the  order  yacating  the  judg- 
ment, that  the  entry  of  the  judgment  wm  within  fix  months 
preceding  such  notice.     (Id.) 

21.  BXMDinON    OF    JUDOMSNT— liAPSX   OF   8lZ    MOHTSB    AND   Om    DaT 

— PowKB  OF  CousT. — ^WhoTo  the  judgment  hj  default  was  ren- 
dered against  the  defendant  hj  the  judge  signing  the  same,  and 
the  filing  thereof  with  the  elerk  six  months  and  one  day  prior 
to  the  notice  of  motion  to  vacate  the  judgment,  aa  being  yoid 
in  fact,  it  cannot  be  held  that  such  lapse  of  time  after  the  rendi- 
tion of  the  judgment,  as  distinguished  from  its  entry,  waa  un- 
reasonable, or  that  the  court  had  no  power,  under  such  cirenm- 
stances,  to  vacate  such  judgment,  upon  proof  dehors  the  reeord, 
that  the  court  never  obtained  jurisdiction  over  the  defendant. 
(Id.) 

22.  LlABIUTT    FOK    TBSBS    80U>    AND    BiLiyZBID    FOE    OEOHABD— DllBO- 

TION     OF     SlCBJBTAAT    TO    MANAGKn     OF    ObOHABD-^ApFABXMT    AU- 

THO&iTT« — ^Where  a  corporation  owning  an  orchard  was  aeeoa- 
tomed  to  authorize  the  purchase  of  budded  trees  therefor  by  the 
direction  of  its  secretary  to  the  manager  of  the  orchard,  the  sec- 
retary had  apparent  authority  to  represent  the  corporation,  and  it 
is  liable  for  budded  trees  sold  and  delivered  at  such  orchard  by 
request  of  the  manager  upon  such  apparent  authorify  of  the  sec- 
retary, and  which  upon  his  direction  were  planted  and  used  in  the 
orchard.     (Eells  t.  Gray  Bros.  Crushed  Bock  Co.,  83.) 

28.  Absinoi  of  Formal  Bxsolution  bt  Dibbgtobs  I^uatkrial. — The 
fact  that  no  formal  resolution  was  passed  by  the  board  of  diree- 
tors  of  the  corporation  authoriaing  the  secretary  to  give  snch  or- 
ders for  trees  for  the  orchard  through  its  manager  is  immaterial 
No  such  resolution  waa  necessary.     (Id.) 

24  Afpabbnt  Authobitt — ^Estoppel  of  Gobporatiok. — ^If  a  corpora^ 
tion  clothes  its  officer  or  agent  with  apparent  authority  to  act  for 
it  in  a  particular  matter,  it  will  be  estopped  to  deny  such  author- 
ity as  against  persons  dealing  with  such  officer  or  agent  in  good 
faith,  and  in  ignorance  of  any  limitations  upon  hia  authority. 

(W.) 

25.  Statutobt  LlABIUTT  OF  8T00KH0U>Ba. — ^The  statutory  liability  of 
a  stockholder  of  a  corporation  is  not  based  merely  upon  hia  pro- 
portion of  the  issued  stock  of  the  corporation,  but  rests  upon  the 
proportion  which  the  whole  number  of  shares  of  stock  subscribed 
and  paid  for  by  him,  whether  issued  or  not,  bears  to  the  whole 
number  of  shares  of  stock  subscribed  and  paid  for  by  other 
stockholders,  whether  issued  or  not  at  the  time  when  the  debt  sued 
upon  was  created.     (Hughes  Mfg.  ete.  Co.  ¥•  Wileoz,  22.) 


Cqbpokation.  825 


COBPORATION  (Continned). 

80.  BuBsoBiraoK  AND   Patmxmt  foi  TTnis8Ub>   SfiooK— Bonus— Bx- 

BOUTID  AGBIKIOBNT — OWKIBSHIP  Of  STOCK.— Wbeit  til*  dinetoTt 
of  the  eorpoimtion  authorisacl  tlie  whole  of  the  imieeaed  etoek  to 
be  eabseribed  and  paid  for  bj  the  etoekholdon,  and  agreed  to  a  bonne 
of  bonde,  for  whieh  notee  were  afterward  enbetitated  by  an  exeented 
agreement,  and  the  whole  of  the  itoek  was  thna  enbeoribed  and 
paid  for,  and  the  enbeeription  was  deposited  with  the  secretary 
for  whieh  the  notes  of  the  eorporation  were  receiyed,  and  the  whole 
transaction  was  ratified  bj  the  direetozs,  the  subseribers  beeame 
owners  of  the  stock  so  snbscribed  and  paid  for,  hj  snoh  exeented 
agreement    (Id.) 

87.  Mora  or  Bmomino  SirocBCBOLDia— Intoeical  Oontraot— Bonds 
Waivzd.— No  formal  eontraet  is  required  to  eonstltnte  one  a  stock* 
holder  in  a  corporation.  Any  agreement  by  which  a  person  shows 
his  intention  to  become  a  stockholder  is  sufficient.  In  this  case, 
if  the  original  agreement  be  disregarded,  payment  for  the  stock 
and  the  volnntaxy  acceptance  of  the  bonds  agreed  upon  in  the 
form  of  notes  executed  and  deliyered  by  the  corporation  was  clearly 
sufficient  to  constitute  the  defendant  and  his  associates  owners  of 
the  shares  of  stock  to  the  extent  of  their  respectiTe  subscriptions. 
The  original  condition  for  issuance  of  bonds  was  waived  by  the 
w>luntaiy  acceptance  of  the  notee  in  lieu  thereof.    (Id.) 

28.  Absxngi  of  Entbt  of  Si7Bscbibb>  Sbabxs  upon  Books — Ownxe- 
ship  not  Affxotxd. — The  absence  of  the  entry  of  the  subscribMi 
shares  of  stock  formally  upon  the  books  of  the  corporation  does 
not  affect  the  ownership  of  the  paid-up  shares.     (Id.) 

89.  Statutobt  Liabiijtt  not  Oonfinxd  to  Issuxd  Shabss. — ^The 
statutory  liability  of  the  stockholders  of  a  corporation  does  not  de- 
pend upon  the  shares  of  stock  being  formally  recorded  in  the  name 
of  the  ownezs.  Such  a  position  is  contrary  to  section  3  of  article 
XII  of  the  state  constitution,  and  to  section  322  of  the  CiTil 
Code,  neither  of  which  limits  the  liability  of  stockholdezs  to  those 
who  appear  on  the  books  of  the  corporation  to  be  such  but  include 
every  equitable  owner  of  stock.     (Id.) 

80.  Fajlubs  of  Oobpobation  to  Pekfobm  Dutt  to  Issui  Shabss^ 
Absxnoe  of  Dutt  of  Ownxb. — The  failure  of  the  corporation  to 
perform  its  duty  to  issue  the  shares  paid  for  cannot  be  imputed 
to  the  owner  of  the  stock,  who  has  the  right  to  assume  that  the 
proper  book  entries  are  made.  No  duty  deyolves  upon  the  pur- 
chaser of  stock  from  the  corporation  to  see  that  not  only  his  name, 
but  the  names  of  all  other  purchasers,  together  with  the  number  of 
sharee  owned  by  them  reepectiyely,  are  entered  in  the  books  of  the 
corporation.     (Id.) 

81.  Absence  of  Estoppel— Liabilttt  TJnapfbcted. — In  the  absence  of 
ftets  constituting  an  estoppel,  the  liability  of  a  stockholder  is  na- 
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affected  bj  the  negleet  of  datj  of  the  eorporation  to  enter  hit  nmma 
upon  its  booki.     (Id.) 

82.  Construction  of  Statuti— "Stockholdie"  ob  ^wnb." — ^The 
term  "stockholder"  or  "owner,"  as  used  in  the  statute,  ia  not  eos- 
fined  to  one  who  appears  upon  the  books  of  the  corporation  as 
each,  but  to  the  real  owner,  notwithstanding  the  fact  that  the  stock 
as  shown  on  the  books  appears  in  the  name  of  another.  The  ap- 
parent book  owner  may  be  also  required  to  respond  to  a  creditor, 
but  his  liabilitj  is  based  not  upon  ownership,  but  upon  estoppel  to 
deny  ownership.     (Id.) 

S8.  Eight  of  Owner  to  Pboteot  Himself  fbom  Lubiutt.— It  being 
true  that  the  creditor  of  a  corporation  may  pursue  the  real  owner 
of  stock  upon  his  statutory  liabilitj,  the  converse  must  also  be 
true,  that  the  real  owner  has  tha  right  to  protect  himself  from 
statutory  liability  by  showing  the  real  ownership  of  shares  of 
stock  not  appearing  upon  the  books  of  the  corporation  in  addition 
to  those  so  appearing  as  a  true  basis  upon  which  to  diminish  his 
liabiHty.     (Id.) 

84.  Issuance  of  Shabxs  Iicmatebiau — ^Issuanee  of  eertiileatea  of 
stock  for  stock  subscribed  and  paid  for  is  not  necessary  to  consti- 
tute one  a  stockholder  or  owner  of  shares  in  a  corporation.    (Id.) 

35.  Failure  of  Minutes  of  Corporation  to  Show  AcnoN  of  Board 
— ^Pabol  Evidence. — It  is  immaterial  that  the  minutes  of  the  cor- 
poration failed  to  disclose  the  action  of  the  board.  At  most,  the 
minutes  of  the  proceedings  of  the  board  are  prima  facie  evidenee 
only  of  its  acts.  In  the  absence  of  a  minute  entry  of  its  proceed- 
ings, they  may  be  proved  by  parol  evidence,     (Id.) 

36.  Aobeed  Statement  of  Facts. — It  is  sufficient  that  the  agreed 
statement  of  facts  upon  which  the  ease  was  submitted  shows  that 
the  total  amount  of  the  capital  stock  of  the  corporation  was  sub- 
scribed and  paid  for,  when  the  indebtedness  sued  upon  was  con- 
tracted, and  that  defendant  owned  135  shares  out  of  the  $100,000, 
instead  of  105/530  of  issued  stock  only  as  claimed  by  appellant. 
(Id.) 

See  Attachment,   1;    Gas    Company;    Municipal    Corporations; 
Practice,  1-3;   Protection  District;  Bedamation  District. 

COSTS. 

1.  Complaint  in  Supebior  Court  for  Juribdioronal  Sum — Issue- 
Agreed  Judgment  for  $200 — Ebror  in  Allowing  Costs— Re- 
TEBSAL  OF  Ordeb. — ^Whcre  the  complaint  in  the  superior  court  was 
to  recover  $462,  and  the  answer  joined  issue  on  the  claim,  and 
upon  the  offer  of  defendant  to  allow  judgment  for  $200,  which  wa» 
accepted  by  plaintiff,  and  the  agreed  judgment  was  entered  upon 
the  day  set  for  trial,  and  the  court  allowed  costs  to  plaintiff  and 
denied  defendant's  motion  to  strike  out  hia  eoat  bill,  it  ia  held  on 
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appeal  from  the  order  denying  taeh  motion  that  although  the  pre- 
eiM  question  does  not  appear  to  have  been  passed  upon  in  this 
state,  jet  that  the  plaintiff,  under  the  facts  appearing,  was  not 
entitled  to  reeorer  eosts,  and  that  the  order  appealed  from  must 
be  reversed.     (Murphy  y.  Casej,  781.) 

t.  Bboovbit  of  O08T8  Btatutobt.— There  must  be  in  any  ease  some 
statutory  warrant  for  the  aUowanee  of  eosts;  and  in  the  absence 
of  a  statute  allowing  costs,  no  costs  can  be  recovered  by  either 
party.    (Id.) 

8.  CoDi  Provisions  Limiting  Plaintiiv's  Costs.— Under  subdivision 
8  of  section  1022  of  the  Code  of  Civil  Procedure,  costs  are  allowed 
to  the  plaintiff  when  he  recovers  $300  or  more;  and  section  1025 
of  that  code  declares,  without  qualification  or  exception,  that  "no 
costs  can  be  allowed  in  any  action  for  the  recovery  of  money  or 
damages  where  the  plaintiff  recovers  less  than  $300."  These  sec- 
tions are  not  to  be  construed  as  applicable  only  to  cases  where  the 
daim  of  the  plaintiff  is  litigated,  but  construing  them  together  with 
section  997  of  that  code,  providing  for  a  compromise  judgment,  if 
that  IS  for  less  than  $300,  costs  are  equally  forbidden  in  such  case 
by  section  1025  thereof.     (Id.) 

4.  Clkab  Intention  or  Lxoislatubb. — ^It  is  very  clear  that  it  was  the 
intention  of  the  legislature  to  disallow  costs  in  any  case  in  which 
the  judgment  is  for  less  than  $300,  without  regard  to  whether  such 
judgment  has  been  awarded  after  the  issues  involved  have  been 
actually  tried,  or  is  entered  without  trial  by  the  agreement  of  the 
parties.     (Id.) 

6.  Disallowance  of  Costs  in  Natubs  of  Penaltt. — The  disallow- 
ance of  costs  when  the  recovery  in  the  superior  court  is  less  than 
$300  is  in  the  nature  of  a  penalty,  and  manifestly  intended  to 
discourage  the  bringing  of  actions  in  the  superior  courts  which 
should  be  tried  in  justices'  courts.     (Id.) 

6.  Acceptance  of  Offeb  bt  Plaintiff — Confession. — The  accept- 
ance by  the  plaintiff  of  the  offer  by  the  defendant  to  allow  judg- 
ment to  be  entered  for  less  than  $300  was  tantamount  to  a  confession 
by  plaintiff  that  the  sum  offered  is  as  much  as  he  could  expect  to 
obtain  judgment  for  under  the  issue  tried  and  litigated.     (Id.) 

7.  Construction  of  Section  997. — That  part  of  section  997  of  the 
Code  of  Civil  Procedure  which  provides  that  if  a  plaintiff  fails  to 
obtain  a  more  favorable  judgment  than  that  involved  in  an  offer 
of  compromise,  he  cannot  recover  costs,  simply  and  clearly  means 
that  even  if,  after  the  refusal  of  the  offer,  he  should  recover  a 
judgment  within  the  superior  court's  jurisdiction,  but  less  than  the 
amount  offered,  he  would  not  be  entitled  to  costs.     (Id.) 

OOUBTa    See  Justice's  Court;  Juvenile  Court;   Superior  Court 
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L  FASLimi  Of  Afpbllamt  to  Fiu  Buet— Bbvisw  oioh  Appial. — 
Where  the  appellant  from  a  judgment  of  eonWction  of  the  erime 
of  paaeing  a  flotitioTie  cheek,  and  from  the  order  deuTing  hie 
motion  for  a  new  trial,  has  failed  to  iUe  any  brief  within  tiie  time 
limited  therefor,  or  within  an  extension  of  time  agreed  to  upon 
suggestion  of  the  attomej  general,  and  the  ease  is  snbmitted  for  the 
decision  of  this  court,  the  appellate  eonrt  does  not  feel  called  upon 
to  search  the  record  for  error  which  possiblj  might  jnstiff  a  re- 
versal of  either  the  judgment  or  the  orders  and  thej  win  be 
affirmed.     (People  t.  Heck,  677.) 

8.  Chamos  of  YmxvM  xm  JusnoifB  Ooubt— CoNsnuonoH  of  Oodb. — 
Beetion  1481  of  the  Penal  Oode,  relating  to  a  change  of  Tenne  in 
the  justice's  court  in  a  criminal  ease,  is  not  to  be  given  the  same 
effect  as  section  888  of  the  Code  of  Civil  Procedure  applicable  to 
the  civil  actions  therein.    (Miles  v.  Justice's  Court,  464.) 

8.  Affidavit  fob  Bias  and  Pbvxji>ioi--Jdbisoioixon  hot  Oubtbh* 
PowxB  TO  Dbtbbminx  Buffigibnot  of  Bbasohs — ^Bbmbdt  bt  Af- 
FBAL. — ^An  affidavit  for  bias  and  prejudice  does  not  per  ae  oust  the 
jurisdiction  of  the  justiee's  court  in  a  criminal  case,  but  the  court 
has  power  to  determine  the  sufficiencj  of  the  reasons  set  forth,  and 
for  anj  error  or  abuse  of  discretion  in  passing  thereon,  the  defend- 
ant has  a  speedy  and  adequate  remedy  by  appeaL    (Id.) 

4.  Officb  of  Wbit  of  Bbview. — The  writ  of  review  can  only  be 
granted  where  the  inferior  court  has  exceeded  its  jurisdiction  and 
there  is  no  appeaL  The  writ  cannot  be  allowed  to  control  discre- 
tion, nor  to  review  mere  errors  in  the  exercise  of  jurisdiction. 
(Id.) 

5.  JuBiBDicnoN  NOT    ExoxBDBD. — ^Tho  justice  of  the  peace  did  not 

exceed  its  jurisdiction,  either  in  refusing  to  grant  the  motion  for 
the  change  of  venue  or  in  proceeding  to  trial,  after  denying  the 
same,  or  in  determining  the  sufficiency  of  the  evidence  to  support 
a  conviction,  or  in  charging  the  jury  as  to  the  law  of  the  case,  and 
any  mere  errors  committed  by  the  court  in  the  exercise  of  its  juris- 
diction can  be  remedied  only  upon  appeaL     (Id.) 

6L  Appeal  fbom  Jxtdombnt  and  OsDBfr— Failubb  to  Bxvxbsb  Obdbb 
^Bbmzdt  of  Defendant — ^Motion  fob  Dischabob — ^Powbb  Ovxb 
Obdeb. — Upon  a  former  appeal  to  this  court,  in  a  criminal  casa^ 
from  a  judgment  of  conviction  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  where  this  court  reversed  the 
judgment  without  expressly  ordering  a  new  trial,  and  failed  to 
dispose  of  the  order,  but  did  not  direct  the  discharge  of  the  de- 
fendant, or  the  diHTnJBsal  of  the  case,  the  sole  remedy  of  the 
defendant  was  to  apply  to  this  court  for  such  discharge,  where- 
upon this  court  could  dispose  of  the  order  denying  his  motion  for 
a  new  trial,  which,  in  effect,  would  have  been  the  ordering  of  a 
(People  V.  Ballard,  511.) 
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7.  ErviOT  or  Bsvibsal  cm  JuDOicsfv— Jxtbismotion  of  Tbial  Coubt 
— -Nsw  Tbial  —  I>isiiI8sal  not  Bbqxjibed. — The  reversal  hj  this 
eourt  of  the  judgment  of  eonTietion,  without  ordering  a  dituniflaal 
of  the  easoy  or  the  discharge  of  the  defendant,  had  the  effect  to 
leave  the  trial  court  with  jurisdiction  to  proceed  with  the  trial  of 
the  case,  and  it  was  not  required  to  dismiss  the  action  on  the 
ground  that  a  new  trial  was  not  expressly  ordered  hj  this  court. 
(Id.) 

8.  GxNBBAL  OBJzonoH  TO  DiPOsiTioir  OF  Absxht  Witnxss— FAHi- 
ubb  to  Bwbab  Witnbss  not  Ingluixbd — Objbctzon  upon  Appbal. 
A  general  objection  to  the  deposition  of  an  absent  witness  taken 
at  the  preliminary  examination  that  the  testimony  was  'Immate- 
rial, irrelevant,  incompetent  and  hearsay"  did  not  include  the 
specific  objection  that  the  "witness  was  not  sworn,**  and  that  ob- 
jection cannot  be  urged  upon  appeal  for  the  first  time  on  the 
ground  that  the  record  fails  to  show  that  the  witness  was  sworn, 
especially  where  the  record  shows  that  the  same  counsel  which  rep- 
resented him  in  the  trial  court  represented  him  at  the  preliminary 
examination,  and  cross-examined  him  thereon,  but  does  not  show 
that  he  there  made  such  objection.     (Id.) 

9.  DxTTT  OF  CoTTNBBL  TO  Objbct  TO  KNOWN  Gbound.— If  in  fact  the 

transcript  offered  in  evidence  did  not  show  that  the  absent  wit- 
ness gave  his  testimony  under  oath,  it  was  the  duty  of  defend- 
ant's counsel  to  specifically  make  the  objection  upon  that  ground,  in 
order  that  the  court  may  be  informed  thereof,  and  that  the  record 
upon  appeal  may  clearly  show  whether  or  not  the  absent  witness 
was  sworn.     (Id.) 

10.  Obdkb  Sbttino  Asidb  Information — ^Nonappeasancb  at  Pbb- 
liianabt  examinatxon — conflionno  affidavits — ^rsvixw  upon 
APPBALb — ^Upon  appeal  from  an  order  setting  aside  an  informa- 
tion against  the  corporation  respondent,  where  it  appears  that 
the  trial  court,  upon  conflicting  affidavits,  determined  that  there 
was  no  appearance  of  the  corporation  respondent  at  the  preliminary 
examination,  the  order  appealed  from  cannot  be  disturbed.  (Peo- 
ple v.  Western  Meat  Go.,  639.) 

11.  Bulb  as  to  Beview  of  Qubstionb  of  Fact— Conflict. — ^In  consid- 

ering an  appeal  from  an  order  made  upon  affidavits  involving  the 
decision  of  a  question  of  fact,  the  appellate  court  is  bound  by 
the  same  rule  that  controls  it  where  oral  testimony  is  presented  for 
reriew;  and  if  there  is  any  conflict  in  the  affidavits,  those  in  favor 
of  the  prevailing  party  must  be  taken  as  true,  and  the  facts  stated 
therein  must  be  considered  as  established.     (Id.) 

12.  PBELIlflNABY    EXAMINATION      AGAINST     COBPOBATION — CODB     BULES 

NOT  Complied  With — Question  of  Voluntabt  Appearance. — 
Under  sections  1890-1396  of  the  Penal  Code  it  is  required  that  upon 
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a  presentment  againet  a  corporation,  tlie  mag^straie  mnrt  issoe  a 
fommons  signed  by  him  with  his  name  of  office,  requiring  the  cor- 
poration to  appear  before  him  at  a  speeiiiod  time  and  place,  to 
answer  the  charge,  and  the  charge  is  required  to  be  investigated 
in  the  same  manner  as  in  the  case  of  a  natural  person.  Where 
these  rules  prescribed  in  the  Penal  Ck>de  were  not  complied  with, 
the  only  question  is  whether  the  corporation  yoluntarilj  appeared 
before  the  magistrate  bj  its  authorised  attorney.     (Id.) 

18.  AFPKABANGK  BT  AtTOBNST — QuISTION  Of  AUTH0BIT7— DiSPBOOr  BT 

AirmAviTS. — There  can  be  no  doubt  as  to  the  conclusion  of  the 
court  from  the  affidavits  oifered  on  the  part  of  the  corporation 
defendant  that  it  had  authorised  no  one  to  appear  in  its  behalf, 
and  that  as  matter  of  law  no  one  had  authority  to  represent  it  at 
the  preliminary  examination.  Where  an  attorney  without  authority 
announced  his  representation  of  the  corporation,  the  corporauoa 
cannot  be  denied  the  right  to  show  by  affidavits  that  it  was  not 
actually  represented  by  counseL     (Id.) 

14.  FBBSUMPTION  of  AUTHOBITT  op  AlTOBNrr  APPEABINa — ^BUBDXN   OF 

Pboof. — ^It  is  presumed  in  law  that  an  attorney  appearing  and 
acting  for  a  party  has  authority  to  do  so,  and  to  do  all  other 
acts  necessary  or  incidental  to  the  proper  conduct  of  the  case,  and 
the  burden  of  proof  rests  upon  the  party  denying  such  authoritr 
to  sustain  his  denial  by  a  clear  preponderance  of  the  eviden*» 
(Id.) 

15.  Affidavits    Sitfpobtinq    Bubden  of    Pboof. — Upon  the  whole  of 

the  affidavits  and  showing  made  in  behalf  of  the  corporation  re- 
spondent, it  is  held  that  the  trial  court  was  justified  in  its  con- 
clusion that  the  corporation  satisfied  the  requirement  of  the  rule 
imposing  upon  it  the  burden  of  proof  that  it  was  not  represented 
by  counsel  at  the  preliminary  examination,  and  that  the  magistrate 
made  a  mistake  in  assuming  that  the  corporation  was  represented 
by  counsel,  who  in  fact  only  appeared  for  an  individual  defendant 
examined  by  the  magistrate.     (Id.) 

16.  ArriDAViT  of  Attornet  Inadvertkntlt  Omitted  fbom  Tbanscrift 
— Use  on  Hearing — Ibbegular  Amendment — Order  of  Appellate 
Court. — ^Where  a  counter  affidavit  made  by  the  attorney,  alleged 
to  have  represented  the  respondent,  was  in  fact  used  on  the  hearing, 
showing  that  he  did  not  claim  to  represent  the  corporation,  an 
amendment  of  the  transcript  by  the  judge  without  a  previous  order 
of  this  court  was  irregular,  but  as  no  prejudice  can  result  from 
the  irregularity,  the  affidavit  will  be  ordered  made  part  of  the 
record.     (Id.) 

17.  Misdemeanor — ^License  Tax  Undeb  Cointv  or.wn-.,  n*  , 
Punishing  Nonpayment — Punishment  Undf3  Penal  Codb — 
TTAREAa   CoBPUS. — The  fact  that  a  county  ordinance  imposing  a 
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lieenM  tax  to  be  paid  to  the  tax  eoUeetor  on  the  businese  of  rai»- 
ingi  grazing,  herding  and  pasturing  cattle  within  the  county  does 
not  denounce  the  nonpayment  of  the  tax  as  a  crime,  cannot  entitle 
one  charged  with  such  nonpayment  as  a  misdemeanor  under  section 
435  of  the  Penal  Code  to  be  released  on  habeas  oarptu.  (Matter 
of  Miller,  564.) 

18.  CONSTBUCTION  OF  PXNAL  CODS — ^"LAW  OF  BtATB** — OBDINAMOXS  IN- 
CLUDED.— ^Under  section  435  of  the  Penal  Code,  providing  that 
"Every  person  who  commences  or  carries  on  any  business,  trade, 
profession  or  calling,  for  the  transaction  or  carrying  on  of  which 
a  license  is  required  by  any  law  of  this  state,  without  taking  out 
or  procuring  the  license  prescribed  by  such  law  is  guilty  of  a  misde- 
meanor," the  words  "any  law  of  this  state"  include  ordinances  of 
counties  and  municipalities.     (Id.) 

19.  LiciNBS  Tax  on  Business  of  Baisino,  Grazing,  Herding  and 
Pasturing  Cattu  not  for  Bxvenue  —  Police  Power  —  Discre- 
tion.— ^A  tax  on  the  business  of  raising,  grazing,  herding  and  pas- 
turage of  cattle  within  the  county,  imposed  by  a  county  ordinance, 
is  not  a  tax  for  the  purpose  of  raising  revenue;  but  it  is  a  proper 
exercise  of  the  police  power  of  the  county  which  is  extensive,  and 
in  the  exercise  of  which  a  very  wide  discretion  as  to  what  is  need- 
ful and  proper  is  necessarily  committed  to  the  legislative  body  in 
which  the  power  to  make  such  laws  is  vested.     (Id.) 

iOL  Manner  and  Extent  of  Regulation — ^Power  of  Courts. — The 
manner  and  extent  of  such  regulation  are  primarily  legislative  ques- 
tions, and  the  courts  will  not  interfere  unless  it  clearly  appears  that 
the  legislative  body  has  under  the  guise  of  regulation  imposed  an 
arbitrary  or  unreasonable  burden  upon  the  use  of  property  or  the 
pursuit  of  an  occupation.  It  is  a  judicial  question  whether  a  par- 
ticular regulation  of  the  right  to  pursue  a  lawful  business  is  a 
valid  exercise  of  the  police  power,  though  the  power  of  the  court 
to  declare  any  regulation  invalid  will  be  exercised  with  the  utmost 
caution.     (Id.) 

21.  Ordinance  must  be  Shown  to  be  Unreasonable. — ^An  ordinance 
must  be  clearly  shown  by  the  attacking  party  to  be  clearly  unreason- 
able to  authorize  the  interference  of  the  court.     (Id.) 

22.  Presumption  of  Beasonablxness. — The  presumption  is  in  favor  of 

the  reasonableness  of  the  license  tax  imposed  by  a  county  ordinance. 
The  county  in  imposing  it  is  not  limited  to  the  exact  amount  of  the 
expense  as  it  may  subsequently  develop.  What  expense  the  county 
will  be  put  to  in  the  enforcement  cannot  be  determined  by  the  ex- 
pense of  the  ordinance  itself.     (Id.) 

23.  Evidence  Showing  Beasonableness. — ^Where  the  evidence  adduced 
shows  that  the  amount  to  be  realized  from  the  tax  on  all  owners 
of  cattle  is  comparatively  small,  and  appears  reasonable  in  view 


832  CBiiciNAii  Law. 


CBnOKAL  LAW  (ContiiiQed). 

of  tht  piobablt  expense  to  the  eoimtj  tluit  maj  be  cansed  bj  the 
bnsiiiase,  eren  though  the  amoimt  of  inch  expense  is  not  definite^ 
vtated,  it  eannot  be  said  the  presumption  is  oyereome  that  soeh  ex- 
pense maj  approzimate  the  amoimt  of  the  tax,  or  that  the  board 
was  not  entirely  justified  in  eonelnding  the  tax  was  proper  to  meet 
a  reasonable  anticipated  expense.    (Id.) 

£4.  Habkab  Oorpub — ^Voluntabt  ami)  Intitid  SiJBBENDn  TO  Shbivf — 
▲bsinoi  ov  Control  bt  Sbxbifv— Dibmxssal  of  Wbit. — ^Whers  the 
return  of  the  sheriif  to  the  petition  for  the  writ  of  hdbeoi  corpmg 
shows  that  the  petitioner  came  to  him  and  yolantarilj  surrendered 
himself  to  the  sheriff,  who  did  not  take  control  over  him,  it  soffi- 
dentlj  appears  that  if  at  the  rerj  moment  when  the  writ  waa  ap- 
plied for  he  was  in  the  eustodj  of  the  offieer,  it  was  only  momentarj, 
and  invited  to  obtain  a  decision  on  the  validity  of  the  ordinance. 
This  practice  is  not  within  the  spirit  of  the  habeas  corpus  act,  and 
cannot  be  countenanced  by  the  court;  and  the  writ  will  be  dlsmiBSftd 
on  that  ground.    (Id.) 

25.  DiPOBiTioiff  OF  Absent  Witnsss  foe  Pxopls— Biugenob  vt 
8HXBIFF — Subpoena  fob  Pboflb — Bxuancb  bt  Defendant — 
Absenob  of  Pbbjttdioe. — ^Where  the  deposition  of  a  witness  for 
the  people  taken  at  the  preliminary  examination  was  relied  upon 
by  defendant^  who  sought  to  prove  by  the  sheriff  that  the  witness 
could  not  after  due  diligence  be  found  in  the  state,  which  the  court 
upon  objection  refused  to  permit,  it  is  held  that  even  if  the  court 
committed  technical  error  In  such  xefusali  it  was  without  preju* 
dice,  in  view  of  the  admitted  facts  that  defendant  issued  no  sub- 
poena for  the  witness,  that  one  was  issued  for  the  people  to  the 
sheriff,  that  defendant  informed  the  district  attorney  and  sheriff, 
that  he  desired  the  attendance  of  the  witness,  and  was  assured  by  the 
sheriff  that  every  effort  would  be  made  to  secure  his  attendance,  if 
possible^  under  the  subpoena  in  his  hands.  (People  t,  Johnson, 
776.) 

26.  "DnjGENCiB*  A  Belativb  Tebm — ^^ub  Diuqenob.'* — ^'Diligence"  is 
a  relative  term,  incapable  of  precise  or  exact  definition;  and  whether 
''due  diligence,"  as  contemplated  by  the  statute,  has  been  exercised 
in  a  given  case,  must  depend  upon  the  facts  and  circumstances  of 
such  case.  What  would  constitute  "due  diligence"  in.  one  ease 
might  fall  short  of  it  under  aaother  and  different  state  of  facts. 
(Id.) 

27.  Neoligenob— BxLiANOB  TTPON  Advebsabt  FOB  Tmouacfiton  or  Wit- 
nebs — Genebal  Bulb. — As  a  general  proposition,  where  a  party  to 
an  action,  whether  civil  or  criminal,  depends  entirely  upon  his 
adversary  for  the  production  of  a  witness  whose  testimony  he  relies 
upon,  and  can  make  no  further  showing,  negligence  rather  than 
diligence  is  thus  disclosed.     (Id.) 
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28.  Want  ow  "Dux  Diugenc^  bt  Detenbant.— The  conduct  of  the 

defendant,  in  taking  out  no  eubpoena  for  the  absent  witness  for  the 
people,  whose  deposition  and  cross-examination  before  the  magis- 
trate he  wished  to  nse  in  his  own  behalf,  under  subdivision  8  of 
section  686  of  the  Penal  Code,  and  in  stating  merely  to  the  sheriff 
that  he  desired  to  use  the  absent  witness  at  the  trial,  and  requesting 
him  to  use  every  effort  to  secure  his  attendance  bj  means  of  the 
subpoena  issued  to  him  l^  the  district  attorney,  did  not  amount  to 
the  "due  diligence''  required  on  his  part  before  such  deposition 
could  be  read  by  him  to  the  jury.     (Id.) 

29.  Legal  Bight  of  District  Attobnxt  to  Withdraw  Subpoena. — 

The  district  attorney  had  the  legal  right,  if  he  had  chosen  to 
exercise  it,  to  withdraw  the  subpoena  issued  to  him  for  the  absent 
witness,  and  to  advise  the  sheriff  that,  so  far  as  he  was  concerned, 
he  need  make  no  further  effort  to  procure  the  attendance  of  the 
witness  at  the  trial;  and  if  he  should  do  so,  it  must  be  assumed 
that  he  had  a  just  and  sufficient  reason  for  his  course.     (Id«) 

80.  Habeas  Corpus — Criminal  Jurisdiction — Errors — ^Bevibw  xjfon 
Appeal. — ^Where  a  petitioner  for  a  writ  of  habeas  corpus  has  been 
held  to  answer  in  the  superior  court  upon  a  criminal  charge  of  which 
it  has  jurisdiction,  and  the  affidavit  of  complaint  and  commitment 
and  information  are  sufficient,  all  subsequent  irregularities  or  errors 
in  the  exercise  of  jurisdiction  can  only  be  reviewed  upon  appeal, 
and  habeaa  corpus  will  not  lie  on  account  thereof.  (Matter  of  Dan- 
ford,  741.) 

81.  Striking  Out  Second  Oppense  not  Embodied  in  Complaint — Ju- 
risdiction— Surplusage — Election. — The  striking  out  from  the  in- 
formation of  an  offense  not  embodied  in  the  complaint  did  not  go 
to  the  jurisdiction  for  the  purpose  of  the  petition  for  the  writ  of 
habeas  corpus.  The  court  had  authority  to  strike  it  out  as  surplus- 
age, and  the  order  granting  the  motion  had  the  effect  of  an  election 
to  proceed  only  upon  the  offense  properly  charged.     (Id.) 

32.  Bulb  as  to  Suppicienot  of  Indictment  or  Inpormation. — ^Where 

an  indictment  or  information  purports  or  attempts  to  state  an  of- 
fense of  a  kind  of  which  the  superior  court  has  jurisdiction,  the 
question  whether  the  facts  charged  are  sufficient  to  constitute  an 
offense  cannot  be  examined  into  upon  writ  of  habeas  corpus.  Such 
inquiry  is  only  permissible  where  there  is  for  review  a  proceeding  in 
an  inferior  court.     (Id.) 

33.  Bevisw  of  Proceeding  in  Court  op  General  Jurisdiction. — ^Where 

this  court  is  called  upon  to  review  upon  writ  of  habeas  corpus  a 
proceeding  in  a  court  of  general  jurisdiction,  a  rule  which  would 
apply  to  an  indictment  therein  would  apply  with  equal  force  to  on 
information  filed  in  such  court.     (Id.) 
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84  Abson — Absknob  or  Abgumbnt — ^Ebbob  not  Affbabzno — ArraUf 
ANCB. — ^Upon  appeal  bj  a  defendant  eonvicted  of  arson  in  the  second 
degree,  where  the  ease  was  submitted  without  oral  or  written  argn- 
ment  for  appellant,  and  upon  examination  of  the  record,  it  appeals 
that  the  evidence  against  the  defendant,  though  cireumstantia],  ean- 
not  be  held  insufficient  to  support  the  verdict,  that  the  inatraetioas 
were  fair  and  complete,  and  that  in  the  trial  of  the  case  all  rights 
of  the  defendant  were  scrupulously  regarded  and  protected,  and  no 
error  appearing  in  the  record,  the  judgment  and  order  appeakd 
from  must  be  affirmed.     (People  ▼.  Hoffman,  298.) 

35.  AbSOM — CIBCUM8TA.NTIAL     EVIDENGB — SUPPOBT     OF     VkBDICT. — ^Upoa 

appeal  from  a  judgment  of  conviction  for  the  crime  of  arson,  and 
from  an  order  denying  a  new  trial,  where  insufficiency  of  whoQj 
circumstantial  evidence  to  support  the  verdict  is  claimed,  it  is  held, 
upon  a  consideration  of  the  circumstances,  and  from  the  reading  of 
the  entire  record,  that,  though  the  case  is  a  close  one,  yet  the  evi- 
dence is  deemed  sufficient  to  sustain  the  verdict.  (People  ▼.  Seott, 
301.) 

36.  iNSTBuonoNs  —  Bequest  Mabked  ''Given'*  —  ImicatebiaIi  Change 
IN  Lanouaob— JuBT  PBOPEBLT  Instbugted. — The  fact  that  an  in- 
struction marked  "Given"  was  slightly  changed  in  language  is  im< 
material,  where  the  instruction  was  given  in  substance,  and  the 
subject  thereof  was  fully  covered.  As  to  other  instructions  erit- 
icised,  it  is  sufficient  that  it  clearly  appears  that  the  jury  was 
fully  and  fairly  instructed  by  the  trial  judge  upon  every  phase 
of  the  law  appertaining  to  the  ease.     (Id.) 

37.  Absence  of  Ebboe  in  Evidenob. — It  is  held  that  no  error  was  com- 
mitted in  the  admission  or  rejection  of  evidence.     (Id.) 

38.  CoNTiNUANOBs  OF  Sentsnge  Afteb  Ybbdict  —  Obdebs  Pbiob  and 
Subsequent  to  Amendment  of  I^nal  Oode. — ^Where  the  verdiet 
was  rendered,  and  continuances  of  sentence  and  judgment  were 
extended  for  thirty  days  prior  to  the  taking  effect  of  the  amend- 
ment  of  1909  to  section  1191  of  the  Penal  Code,  such  eontinnanees 
were  regular,  and  a  further  continuance  of  eleven  days  there- 
after, being  less  than  ten  after  tht  five  days  allowed  by  the 
amended  statute,  for  the  purpose  of  hearing  and  determining  a 
motion  for  a  new  trial,  is  also  regular.     (Id.) 

39.  BXVIEW    OF    Ck)NTINUANGB    AFTEB    GODB    AMENDMENT    UPON    AFPBAL 

— ^PuBPOSE  NOT  Shown  in  Beoobd — ^Pbesumption  upon  Afpbai..— 
Where  the  record  upon  appeal  is  silent  as  to  whether  the  eontinn- 
anee  for  eleven  days  after  the  amendment  of  aeetion  1191  took 
effect  on  June  13,  1909,  was  for  the  purpose  of  hearing  and  de- 
termining a  motion  for  new  trial,  it  must  be  presumed  upon  apx>ea] 
In  support  of  the  order  that  it  was  granted  for  that  purpose.     (Id.) 

40.  Abson — Suppobt  of  Yeboigt. — ^It  is  held  that  the  evidence  is  saffi* 
eient  to  sustain  the  verdict  of  conviction  of  the  defendant  ef  the 
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erime  of  arson  in  the  first  degree  as  charged  in  the  informatioa. 
(People  T.  Saunders,  743.) 

41.  GiNESAL  Bulb  as  to  Bsvixw  or  Verdict—Quxstions  of  Law  and 
or  Fact. — In  criminal  eases,  generaUj,  this  eourt  can  pass  only  upon 
questions  of  law,  and  it  is  onlj  when  there  is  an  entire  lack  of  eyi- 
dence  to  support  the  verdiet  that  a  question  of  law  is  presented.  If 
the  evidence  bearing  against  the  defendant,  considered  bj  itself, 
without  regard  to  conflicting  eyidence,  tends  to  support  the  verdict, 
the  question  ceases  to  be  one  of  law,  of  which  this  eourt  alone  has 
jurisdiction,  and  becomes  one  of  fact  upon  which  the  decision  of  the 
jury  and  of  the  trial  court  is  final  and  conclusive.     (Id.) 

42.  CoBPus  Dxuon — ^Bitbnino  Insufvicibn^p— Admission  of  I)xfbni>- 
ANT — ^Pboof  of  Distinct  Fibbs — Acoidbnt  Bbbctttxd. — The  mere 
proof  of  the  burning  of  a  building  does  not  establish  the  eorpm 
delicti  of  arson;  and  the  admissions  and  statements  of  the  defend- 
ant are  not  sufficient,  of  themselves,  to  justify  a  conviction  without 
proof  of  the  oorpus  delicti.  But  where  the  physical  condition  of 
the  premises  showed  that  three  separate  and  distinct  fires  had  becD 
started,  and  it  further  appeared  to  be  improbable  that  the  fire  was 
the  result  of  accident,  the  oorptu  delicti  of  arson  was  sufficiently 
established*    (Id.) 

48.  OBDBB  of  PBOOF— BBFXNDANT^S  ADHISSIONS — ^DlSCBBTION  OF  COUBT. 

The  order  of  proof  is  in  the  discretion  of  the  court.  Though  most 
of  the  admissions  of  defendant  were  proved  subsequent  to  the  proof 
of  the  corpus  delicti  ^  if  any  one  or  more  of  them  were  proved  be- 
fore that  proof  was  made,  that  fact  will  not  justify  a  reversal  of 
the  judgment.     (Id.) 

44.  EZPBBT     EVIDBNGB     STBICKXN     OUT — SUBSBQUXNT     StATBICXNT     OF 

Facts  Pbopxblt  Admittbd. — Where  the  expert  evidence  of  the  fire 
marshal  as  to  three  distinct  fires,  admitted  over  an  objection,  was 
stricken  out,  the  court  did  not  err  in  permitting  him  to  state  the 
facts  observed  by  him  which  showed  such  distinct  fires.     (Id.) 

45.  EviDENCB — ^Remabk  of  Defendant  to  Police  Officsb  Abbesting 
Him — ^Untenablb  Objection — ^Dbgbadino  Chabacteb  of  Bemabk. — 
Where  defendant  was  charged  with  burning  part  of  a  hospital  from 
which  he  had  been  discharged,  evidence  of  a  remark  made  by  him 
to  the  police  ofScer  arresting  him  speaking  disparagingly  of  attaches 
of  the  hospital,  and  stating  that  he  would  get  even  with  the  hospital 
authorities,  was  not  objectionable  on  the  ground  that  it  would  tend 
to  degrade  him.     (Id.) 

46.  Pbivileoed  Question  Confined  to  Examination  of  Witness — Be- 

mabk TO  Ojficeb  not  PaiviLEaED. — ^It  is  only  when  the  answer  to  a 
question  asked  of  a  witness  would  tend  to  degrade  him  that  the  an- 
swer is  privileged.  But  where,  as  here,  no  question  was  asked  of 
defendant  as  a  witness,  but  the  proof  was  confined  to  a  voluntary 
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•tatement  made  hy  him  to  tba  poUee  oflKeer^  neb  statement  wan  not 
pririleged  on  that  ground.     (Id.) 

47.  BSMASK   01*   PB06S0UTIN0   ATTORNBT  — 'K^BinAOm   or   T>trBX1UXT 

Being  Bsgkadxd.'* — ^The  remark  of  the  proseenting  attorney  where 
the  evidence  of  the  poliee  offieer  waa  objeeted  to  as  'tending  to  da- 
grade  the  defendant/'  that  'the  eharaeter  of  the  defendant  ia  be- 
ing degraded  a§  we  go  along,  that  is  our  object,"  while  it  would 
better  have  been  left  unsaid,  is  of  too  triyial  a  nature  to  requira 
a  reversal.  What  he  was  probablj  understood  to  mean  waa  that 
the  defendant  was  being  degraded  hj  the  eyidenee  tending  to 
prove  him  guiltj  of  the  crime  charged.    (Id.) 

41.  Examination  or  Wxtnibsis  bt  Goukt— Pibtinknt  Quistions — 
Absxngs  of  LiANiNG  AoAiNBT  DEFENDANT. — ^The  fact  that  the  court 
took  a  prominent  part  in  the  examination  of  the  witnesses  does  not 
indicate  anj  misconduct  on  his  part,  where  his  questions  were  not 
onlj  pertinent,  but  showed  no  leaning  against  the  defendant     (Id.) 

49.  Nbwlt  Biscoyebed  Evidence  of  Insanity  When  Ceiice  was  Com- 
MTXTED— DiBCBBTiON  OF  CouET. — ^Where  the  defendant  moved  for  a 
new  trial  on  newly  discovered  evidence  that  he  was  insane  at  the 
time  of  the  commission  of  the  act  charged,  it  cannot  be  said  that 
the  court  abused  its  discretion  in  the  matter  of  refusing  continu- 
ances to  secure  such  proof,  or  in  denying  the  motion  for  a  new 
trial.    (Id.) 

60.  Assault  With  Intent  to  Commit  Bobbeet — Sttfficienct  of  In- 
FOEMATION. — ^An  information  against  defendants  jointly  charged 
with  the  crime  of  "assault  with  intent  to  commit  robbery,"  in  that 
said  defendants,  at  a  time  specified,  at  the  county  of  the  venue,  "in 
and  upon  one  John  Connolly,  feloniously,  and  vrith  force  and  vio- 
lence,  did  make  an  assault,  with  intent  the  money,  goods  and  chat- 
teb  of  the  said  John  Connolly,  from  the  person  and  immediate 
presence  and  against  the  will  of  him,  the  said  John  Connolly,  then 
and  there,  feloniouBly,  and  by  force,  violence  and  intimidation,  to 
steal,  take  and  carry  away,  contrary  to  the  form  of  the  statute," 
etc.,  is  Buificient,  and  a  demurrer  thereto  was  properly  overruled. 
(People  V.  Holden,  354.) 

51.  BuLE  AB  TO  "Means'*  Inapplicable — ^Unnecessabt  Averments. — 

The  rule  that  where  "an  assault  by  means  likely  to  produce  great 
bodily  injury"  is  charged,  there  must  be  a  particular  designation 
of  the  "means  used,"  does  not  apply  to  the  offense  here  charged. 
It  is  not  necessary  that  the  information  for  "an  assault  with  in- 
tent to  commit  robbery"  should  allege  how  or  by  what  "means"  the 
assault  was  committed,  or  should  set  forth  the  "means"  used  to 
constitute  force  or  to  excite  fear.     (Id.) 

52.  Averment  of  "Possession  of  Peopertt''  not  Required — Qist  ot 

Offense — Sufficient  Averment  of  Intent  to  Bob. — ^TKs  infor* 
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UAtion  mm  not  nqnired  to  avor  that  the  proaeentlng  witnast  wai, 
at  tht  time  of  tho  oifenae,  in  the  poflBession  of  personal  property, 
ffighwaymen  do  not  first  ascertain  whether  their  yietim  has  monej 
or  property  before  attacking;  and  it  would  be  onreasonable  to  hold 
that  an  intent  to  rob  eonld  not  be  charged,  without  averring  or  prov- 
ing that  the  yictini  had  something  of  which  he  could  be  robbed. 
The  gist  of  the  offense  is  the  assault  with  intent  to  rob;  and  tha  in- 
formation properly  sets  forth  the  assault  with  the  intent  by  force, 
violence  and  intimidation  to  rob  the  prosecuting  witness  of  his 
"money,  goods  and  ehatteb/'     (Id.) 

68.  iNSTBUcnoMS — ^Bequests  Blsewhebe  Giyzn^ — ^The  defendant  was 
not  prejudiced  l>y  the  refusal  of  requested  instructions  which  were 
elsewhere  substantially  given  in  the  charge  of  the  court.     (Id«) 

64.  iNSTSUOnON  JLB  TO  GOVERNMENT  BT  EVIDSNOB— BEQUEST  AOAIN8T 
"PRBJUDICEf'  AND  "SUSPICIONS" — ^ASBUMED  InTELUOENOB  OF  JUBT. 

It  must  be  assumed  that  the  jury  were  intelligent  men;  and  if 
they  are  instructed  by  the  court  that  they  must  be  governed  by 
the  evidence  alone,  it  cannot  be  said  that  they  were  governed  other- 
wise, because  not  instructed  at  defendant's  request  not  to  be  gov 
emed  by  any  "prejudice"  or  by  their  "own  unaided  suspicions." 
(Id.) 

66.  Bbvusal  ow  Bequest  as  to  Giboumstantial  Evidence  not  Pbiju- 
niciAL. — It  cannot  be  said  that  the  refusal  to  give  a  detailed  in- 
struction as  to  circumstantial  evidence  was  prejudicial,  where  sub- 
stantially all  of  the  evidence  of  the  crime  was  direct;  and  the  law 
makes  all  competent  evidence  admissible,  whether  direct  or  dr- 
eumstantial,  and  leaves  it  to  the  jury  to  determine  its  relative 
weight  in  each  case.  When,  therefore,  full  instructions  were  given 
that  the  jury  must  be  guided  entirely  by  the  evidence,  and  must 
be  convinced  beyond  a  reasonable  doubt,  they  cover  both  classes  of 
evidence,  and  it  must  be  assumed  that  the  jury  wiU  so  apply  them. 
(Id.) 

56.  Bequbsted  Instbuction — Caxttign  as  to  Yebbal  Admissions. — ^A 
requested  instruction  declaring  that  "with  respect  to  all  verbal 
admissions  it  may  be  observed  that  they  should  be  received  with 
great  caution,"  was  properly  refused  as  being  argumentative  and 
an  instruction  concerning  matters  of  fact.     (Id.) 

67.  Aboumsnt  upon  Appeal — ^Aixeged  Ebbobs  Beemed  Waived. — ^Al- 
leged errors  in  the  admission  of  evidence  not  pointed  out  in  the 
appellant's  brief  must,  in  the  absence  of  any  oral  argument  pre- 
senting them,  be  deemed  waived.     (Id.) 

68.  BuBNiNG  "Sta(!ks"  OP  Hat — Constbucteon  of  Penal  Code— Scat- 
tbbed  "Cocks''  of  Hay  Excluded. — ^Under  section  600  of  the  Penal 
Code  making  it  a  felony  willfully  and  maliciously  to  bum  ''any 
stack  of  hay"  of  the  value  of  $25  or  over,  the  willful  and  maUeious 
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bimiiig  of  Mattered  "eoeks  of  haj,**  not  gatbered  into  tnj  ^Irtaeks," 
though  of  the  Talne  of  $25  or  over,  however  it  may  be  punished,  is 
excluded  from  being  considered  as  A  f elonj  under  the  terma  of  that 
aeetion.     (People  ▼.  Boyle,  611.) 

69.  DiSTiNcnoN  Bktwkim  a  "Staok"  ahd  ^K^ocnc"  on  "Shock"  or  Hat. 
There  ia  a  marked  and  well  understood  distinction  between  a  '^tack" 
and  a  <'oock"  or  "shock"  of  haj.  Customarily,  shortly  after  hay  is 
mowed  or  cut,  it  ia  raked  into  small  piles  or  cocks,  and  is  thus 
allowed  to  remain  until  it  becomes  thoroughly  diy  or  "seasoned,** 
after  which  it  is  generally  pieked  up  and  put  into  large  piles  called 
"^taeks.**    (Id.) 

60.  OoNSTBuonoN  OF  Penal  Statutb — Besgriptioh  or  PnopsBrr — 
Qenxbal  Bulb. — As  a  general  rule,  where  any  particular  article  of 
property  is  mentioned  in  a  penal  statute  as  the  subject  of  an  offense, 
only  such  property  as  is  usually  designated  by  such  terms  can  be 
regarded  as  having  been  intended  by  the  legislature  to  be  embraced 
in  its  provisions.     (Id.) 

61.  Chabob  or  Bubnino  "Stacks"  or  Hat  —  Tabiancb— Pboof  or 
BuBNiNo  "Cocks"  or  Hat — Misdbmeakob. — ^Under  an  information 
charging  the  defendant  with  a  felony  by  willfully  and  maliciously 
burning  "stacks"  of  hay  of  the  value  of  $25,  in  violation  of  section 
600  of  the  Penal  Code,  and  the  proof  shows  only  the  burning  of 
''cocks"  or  "shocks"  of  hay,  the  variance  in  the  proof  is  fatal,  and 
shows  only  a  misdemeanor  committed  under  section  594  of  that  coda. 
(Id.) 

62.  INAPPUCABLB    AND    MlSLBADINO    INSTBUOTION — ^ABSTBACT    COBBKGT- 

NBSS — SizB  or  "Stacks." — ^Where  the  evidence  shows  no  "stack"  of 
hay  but  only  the  burning  of  "cocks"  or  "shocks,"  of  the  value  of 
no  more  than  one  dollar  each,  an  abstractly  correct  instruction,  in- 
applicable to  the  facts  that  if  the  jury  "find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  did  attempt  to  bum 
certain  stacks  of  hay  of  the  value  of  $25,  then  you  will  find  the  de- 
fendant guilty  regardless  of  the  sixe  of  the  individual  stacks  of  hay, 
no  matter  whether  they  were  large  or  small,"  was  plainly  calculated 
to  mislead  the  jury.     (Id.) 

68.  iNSTBUcnoN  Ebbonbouslt  Bbtused. — ^The  refusal  of  the  court  to 
instruct  the  jury,  as  requested  by  the  defendant^  aa  to  the  proper 
distinction  between  '^stacks"  and  "cocks"  of  hay  was  prejudiciaUj 
erroneous.     (Id.) 

64.  DuTT  or  CouBT  TJNDBE  PBOors. — ^Undor  the  proofs,  the  court  should 
have  advised  the  jury  to  acquit  the  defendant.     (Id.) 

65.  Dynamitino  BwBiUNO  —  Act  or  Lad  in  BBrBNDANr's  Custodt — 
FBAB  or  LorK— EVIDBNCB — Othsb  Fblonibs — ^Thbobt  Aoainst  Ao> 
COMPLICE. — ^Where  a  woman  defendant  was  charged  with  dynamiting 
a  dwelling,  and  it  appears  that  the  act  was  done  at  her  instigation 
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bj  A  lad  of  sixteen,  who  was  in  her  enstodj,  and  was  proseentlng 
witness  against  her,  and  other  evidence  was  admitted|  over  her  ob- 
jection, that  she  had  treated  the  lad  eruellj,  and  had  required  him 
to  commit  other  felonies  named,  for  her  benefit,  on  the  theory  that 
the  lad,  as  a  witness,  was  not  an  aecomplioe  whose  evidence  required 
corroboration,  because  eompelled  to  do  the  act  charged,  by  reason 
of  defendant's  menace,  and  threats  of  taking  his  Uf e,  it  is  held 
that  such  evidence  was  not  admissible  on  that  theory,  since  the  lad's 
testimony  clearly  shows  that  there  was  no  imminent  danger  of  losing 
his  Hfe,  but  only  a  threat  of  a  future,  remote  and  conditional 
danger  thereto,  which  might  have  been  avoided  if  the  act  were 
refused.     (People  v.  Martin,  96.) 

M  GoNSTBucnoN  or  Penal  Codb^Exokption  to  Capabilitt  to  Com- 
mit  CklMS — ThBBATS — ^BSASONABLB   BELIBV   OF   IMMINENT  DanOEB 

TO  Life. — Section  26  of  the  Penal  Code,  naming  as  an  exception 
to  persons  capable  of  committing  crime,  "persons  (unless  the  crime 
be  punishable  with  death)  who  committed  the  act  or  made  the 
omission  complained  of  under  threats  or  menaces  sufficient  to 
show  that  they  had  reasonable  cause  to  believe,  and  did  believe, 
their  lives  would  be  endangered,  if  they  refused/'  is  to  be  con- 
strued as  importing  that  a  reasonable  belief  must  be  so  caused 
that  there  was  an  imminent  or  impending  danger  to  life.     (Id.) 

67.  Anomalous  Gonstbugtion  —  Other  Provisions  —  Bight  of  Self- 
defense — ^Imminent  Bangsb. — Since  it  appears  from  other  pro- 
visions of  the  Penal  Code,  as  well  as  from  the  common-law  rule, 
that  the  right  of  self-defense  or  forcible  resistance  to  an  ag- 
gressor exists  only  in  the  presence  of  imminent  danger,  it  would 
be  an  anomalous  condition  or  construction  of  the  law  under  sec- 
tion 26  of  the  Penal  Code  that  would  justify  or  excuse  the  com- 
mission of  a  felony  against  the  person  or  property  of  an  innocent 
person,  because  the  person  doing  the  deed  had  reason  to  fear,  and 
did  fear,  not  an  imminent  and  immediate  danger,  but  a  future 
.and  remote  danger,  which  in  the  veiy  nature  of  things  could  be 
readily  averted  by  innocent  methods.     (Id.) 

68.  Compulsion  of  Minor — Constbugtion  of  Statute  Unaffected. — 
The  fact  that  in  this  case  the  person  committing  the  deed,  and 
claiming  that  it  was  done  under  such  compulsion  as  excused  him 
from  criminality,  was  a  minor  of  sixteen  years  of  age,  cannot  af- 
fect the  construction  of  the  statute  which  is  general  in  its  terms 
and  applicable  to  persons  of  any  age.  It  must  be  given  a  reason- 
able meaning  to  effect  the  design  of  the  legislature  and  promote 
justice.  It  requires  the  same  reasonable  belief  of  imminent  dan- 
ger, induced  in  the  same  manner,  in  the  case  of  a  minor  as  in  the 
case  of  any  other  person  to  excuse  responsibility  for  crime.     (Idw) 

69.  Inadmissible  Evidence  of  Minob  as  Witness — Motion  to  Strike 
OuT^ — ^Inasmuch  ma  it  ia  clear  that  tha  minor  witness   had   no 
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fetr  of  imminent  danger  to  hif  life,  but  onj^  a  f etr  that  defend- 
ant at  lome  future  time  and  at  lomt  remote  place  would  kill  him, 
all  of  the  evidenee  admitted  m  tending  to  show  the  existence  and 
reuonableness  of  such  fear  was  improper,  and  should  have  been 
stricken  out  on  motion  of  the  defendant.    (Id.) 

70.  EsBOBs  KOT  Cdrb>— Pboof  bt  ])BFBNDt4NT. — Such  onors  were  not 
cured  by  the  testimonj  of  a  witness  for  the  defendant  that  the 
minor  witness  had  confessed  to  him  the  commission  of  crimes,  and 
Implicating  defendant  therein,  where  such  testimonj  corcrs  no- 
where near  bH  of  the  matter  erroneously  admitted,  and  which 
should  have  been  stricken  out.    (Id.) 

71.  IBBILBTANT      EVIMNOB  —  DlfSHDAM^a      P088X88I0ir      OV     POISONS 

Whin  AnaESTBD. — ^It  was  error  to  admit  irreleTant  evidence  to 
show  that  defendant,  when  arrested,  ten  months  after  the  crime 
charged,  had  possession  of  poisons  baring  no  relation  to  that 
crime.     (Id.) 

72.  OnsGXNB  liKTma  and  Wbxtinoi  ov  Ditbndakt— PauxmiGiAL  Eb- 
BOB. — ^It  was  prejudicial  error  to  admit  in  eridence  obscene  let- 
ters and  writings  of  the  defendant,  in  no  waj  connected  with  the 
crime  charged  and  tending  to  show  her  to  be  a  depraved  and 
rieious  woman.    (Id.) 

78.  IBBXLEVANT    EVIDKNGB    AB    TO    OtBBB    OlTBNSBB. — ^All    of    the    ewi- 

denoe  tending  to  show  defendant's  connection  with  other  acts  and 
offenses  having  no  relation  to  the  offense  charged  was  highly  preju- 
dicial.    (Id.) 

74.  Pbbjudicial  Ebbob  m  Evidxncb — ^Nxw  Tbiau— When,  as  in  this 
case,  irrelevant  testimony  has  been  admitted,  and  is  of  such  a 
character  as  to  be  necessarily  prejudicial  to  the  defendant  appeal- 
ing, a  new  trial  must  be  granted.     (Id.) 

75.  Time  fob  Filino  Infobmation — Nbw  iNfOBicAnoN  bt  Leayb  of 
OouBT— GuBx  OF  Defects — Constbuction  of  Penal  Code. — ^Where 
a  first  information  was  filed  within  the  thirty  days  after  commit- 
ment by  the  examining  magistrate  as  required  in  section  1382  of  the 
Penal  Code,  that  section  has  no  application  to  a  new  information 
for  the  same  offense  filed  by  leave  of  the  court,  to  cure  defects  in 
the  original.     (People  v.  Holmes,  212.) 

70.  Motion  to  Disicss  New  Infobmation — ^Pbesumption  ab  to  Pbb- 
UMiNABT  Examination — New  Examination  not  Bequibxd. — ^For 
the  purpose  of  a  motion  to  dismiss  the  new  information  under  sec- 
tion 1882  of  the  Penal  Code,  it  must  be  presumed  to  be  based 
upon  the  original  preliminary  examination.  No  new  preliminary 
examination  is  necessary.     (Id.) 

77.  Failubb  to  Being  Cause  to  Tbial  Within  Sixty  Days — ^Excdbb 
fob  Bxlat — "QooD  Cause  to  Contbaby." — Regardless  of  whether 
a  motion  to  dismiss  the  cause  for  failure  to  bring  it  on  for  trial 
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within  sixty  days  after  the  filing  of  the  Information  be  based  upon 
the  filing  of  the  new  information  or  of  the  original  information, 
it  was  properly  denied,  where  the  affidavit  filed  and  showing  made 
by  the  district  attorney,  in  excuse  for  the  delay,  showed  ''good 
canse  to  the  contrary,''  within  section  1880  of  tht  Penal  Code. 
(Id.) 

78.  Objection  to  Tna  ov  Tbial  not  Shown  vr  Bboobi>— PsismcED 
Consent^ — It  is  to  be  presumed  that  the  time  set  for  the  trial 
was  consented  to  where  the  record  upon  appeal  showi  that  the 
defendant  and  his  counsel  were  present  in  eourt  when  it  ordered 
the  cause  set  for  trial  on  a  date  more  than  sixty  days  after  the 
filing  of  the  information,  but  fails  to  show  that  defendant  or  his 
counsel  objected  to  such  order.     (Id.) 

79.  Embszzlbmknt  of  Notes  and  Mobtqaos  —  Bbqifistid  IxaaajO' 

TIONS — ^BSUBF    IN   BlOHT   OF    TBANSFEB^-CLAIM    "^    OOOD   FaITH" 

liACKiNO. — ^npon  the  trial  of  a  charge  of  embezzlement  of  notes 
and  a  mortgage  executed  to  defendant  by  a  third  party  and  in- 
trusted to  his  possession  for  a  specific  purpose,  and  appropriated 
to  his  own  use  in  violation  of  the  trust,  requested  instmetions 
that  "if  the  evidence  shows  that  defendant  sold  and  transferred 
all  his  right,  title  and  interest  in  and  to  the  notes  and  mortgage, 
openly  and  avowedly,  the  defendant  believing  that  he  had  the  right 
so  to  do,  you  should  acquit  the  defendant,"  and  that  "if  the  evi- 
dence shows  the  defendant  believed  the  notes  and  mortgage  was 
a  part  of  a  partnership  fund  belonging  to  defendant  and  the 
maker,  you  should  acquit  the  defendant,"  were  both  properly  re- 
fused, as  failing  to  include  in  either  the  essential  element  of  "a 
claim  of  title  preferred  in  good  faith"  required  by  section  511  of 
the  Penal  Code.     (Id.) 

80.  Absence  of  Evidence  Showing  ^Good  Faith**  oe  '^eldef  of 
Ownership" — Want  of  Consideration — Trust  fob  Pubohasb  not 
Made. — ^Where  it  appears  that  the  notes  and  mortgage  were  de- 
posited with  defendant  in  trust  to  secure  the  purchase  of  one  or 
more  rooming-houses  for  the  maker,  and  no  right  of  defendant 
therein  could  ripen  until  such  purchase  was  made  and  secured,  and 
no  such  purchase  was  ever  made  or  attempted,  and  the  notes  and 
mortgage  were  otherwise  wholly  without  consideration,  and  when 
they  were  converted  to  defendant's  use,  he  immediately  left  the 
state,  there  is  no  evidence  upon  which  either  '*good  faith,"  or 
'belief  of  ownership"  could  be  predicated,  even  if  the  instructions 
requested  were  within  the  letter  of  section  511  of  the  Penal  Code. 

(M.) 

81.  Grounds  fob  Setting  Aside  Indictment — ^Ibbegularities  in  Im- 
PANELifENT  OF  JuRT. — ^Undcr  sectiou  995  of  the  Penal  Code,  enu- 
merating the  grounds  for  setting  aside  an  indictment,  no  mere 
irregularities  in  the  formation  and  impanelment  of  the  grand  jury 
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other  tiian  sueh  as  are  grounds  of  challenge,  either  to  the  panel  or 
to  an  individual  juror,  are  grounds  for  setting  aside  the  indictment, 
(People  V.  Hatch,  521.) 

82.  Gbounds  of  Challenge  Limited  to  Defendant  not  Held  to  An- 
SWEB. — The  grounds  of  challenge  to  the  panel  of  the  grand  jury  or 
to  an  individual  grand  juror  can  onlj  be  relied  upon  bj  a  defendant 
who  has  not  been  held  to  answer  before  the  finding  of  the  indict- 
ment.    (Id.) 

83.  Bill  of  Exceptions  not  Showing  Bight  of  Challenge. — ^Where 
the  bm  of  exceptions  upon  this  appeal  does  not  show  that  this  d6> 
fendant  was  not  held  to  answer  before  the  finding  of  the  indictment, 
in  the  absence  of  such  showing  it  cannot  be  presumed  that  he  was 
not.  The  appellant  must  af&rmativelj  show  error,  and  as  his  right 
to  rely  upon  grounds  of  challenge  to  the  panel  or  to  aa  individual 
juror  depended  upon  his  not  having  been  held  to  answer  before  the 
finding  of  the  indictment,  the  record  on  appeal  must  show  it.     (Id.) 

84.  Bbcital  in  Motion  to  Set  Aside  Indictment  mot  Bvidencb^ — ^A. 

recital  in  the  motion  to  set  aside  the  indictment  that  the  defendant 
had  not  been  held  to  answer  before  the  finding  of  the  indictment  is 
not  evidence  of  that  fact.     (Id.) 

85.  Affidavit  upon  Appeal  No  Place  of  Rbcobd. — ^Aji  affidavit  of  the 

defendant  filed  in  this  court,  which  on  its  face  does  not  appear  to 
have  been  read  or  used  on  the  hearing  of  the  motion  to  set  aside 
the  indictment,  but  upon  a  motion  for  continuance  of  the  hearing 
thereon,  is  no  part  of  the  record  upon  appeal.     (Id.) 

80.  Exclusion  of.  Grand  Jurors  —  Opinions  Against  Defendant — 
Advice  of  District  Attorney — ^Review  upon  Appeal. — It  is  ques- 
tionable whether  the  departure  of  three  grand  jurors  from  the  jury- 
room  while  the  grand  jury  was  acting  upon  the  indictment  against 
the  defendant,  upon  the  advice  of  the  district  attorney,  on  the 
ground  that  thej  had  expressed  unfavorable  opinions  against  the 
defendant,  falls  within  the  ground  of  motion  to  set  aside  the  in- 
dictment on  the  ground  that  it  was  "not  found,  indorsed  or  pre- 
sented," as  prescribed  in  subdivision  I  of  section  995  of  the  Penal 
Code.  But  in  passing  upon  the  action  of  the  trial  court  the  efvi- 
dence  must  be  viewed  in  the  light  most  favorable  to  the  action  of 
the  trial  court.     (Id.) 

87.  Purpose  and  Effect  of  Action  of  Distbict  Attorney. — The  ae- 

tion  of  the  district  attorney  was  for  the  purpose  of  preventing 
disqualified  jurors  from  acting  upon  the  indictment.  By  reducing 
the  number  of  the  grand  jurors,  it  reduced  the  chance  for  obtain- 
ing twelve  affirmative  votes  for  an  indictment;  and  the  defendant 
could  not  have  been  injured  thereby.     (Id.) 

88.  Misconduct  of  District   Attorney — AlDvice  to  Grand  Juby  as 

TO   SUFFICIENOY   OF   EVIDENCE — VALIDITY   OF    INDICTMENT   MOT   AF- 
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FZCTED. — The  alleged  misconduet  of  the  difitriet  attorney  in  adTiaing 
the  grand  jury  that  the  evidence  was  suffidexit  to  warrant  an  in- 
dictmenty  though  disapproyed  of,  cannot  aifect  the  validity  of  the 
grand  jury,  nor  constitute  a  ground  of  a  motion  to  set  aside  the 
indictment  found  thereby,  not  being  included  in  any  of  the  grounds 
specified  in  section  995  of  the  Penal  Code.    (Id.) 

89.  ColfPBTBNCT  or  EYIDBNOK  BlTOBX  GftAND  JXTET  NOT  BSVIEWABLB.— 

While  the  law  contemplates  that  only  competent  CTidence  be  re- 
ceived by  the  grand  jury,  yet  if  it  should  receive  incompetent  evi- 
dence and  should  find  an  indictment  thereon^  there  is  no  method 
of  reviewing  its  action  in  so  doing.     (Id.) 

90.  NATUBS   OW   IMDICTMBNT — AGCUBATOBT   PAPXS — iBBSOTTLAKinSS    NOT 

BxvixwKD. — ^An  indictment  is  but  an  accusatory  paper,  and  it  was 
not  intended  that  on  a  motion  to  dismiss,  irregularities  before  the 
grand  jury  should  be  reviewed  except  as  expressly  provided  in  the 
statute.     (Id.) 

91.  Indictment — Becobd  ow  Jxtdioial  Body — ^Finalitt  ow  Action. — 
An  indictment  is  a  record  of  the  action  of  a  judicial  body,  and 
such  action  is  final  when  there  is  no  appeal  therefrom  and  no  other 
method  provided  for  reviewing  it.     (Id.) 

92.  Pbopee  Action  of  Tbial  Coubt — ^Bbtusal  of  Pboof — Suffioibnoy 
AND  Competenot  OF  EviDENCB  Befobb  Oband  Jubt. — The  trial 
eourt  committed  no  error  in  refusing  to  allow  the.  defendant  to 
introduce  evidence  as  to  the  sufficiency  and  competency  of  the  evi- 
dence heard  by  the  grand  jury.  The  court  cannot  inquire  into  the 
sufficiency  of  proof,  or  the  mode  of  examining  witnesses  to  invali- 
date an  indictment.     (Id.) 

93.  Motion  to  Stbikb  Indictmbnt  fbom  Files. — ^A  motion  to  strike  an 
indictment  from  the  files  is  in  substance  and  effect  a  motion  to  set 
aside  the  indictment,  and  was  properly  denied.     (Id.) 

94.  DemUBBEB  to   INDICTVENT— PaBTICIPIAL  FOBIC   of   AVEBMBNT.^The 

use  of  the  participial  form  of  averment  in  alleging  facts  necessary 
to  the  statement  of  an  offense  is  not  to  be  commended,  but  it  is 
sufficient  in  the  face  of  a  general  demurrer  under  the  libend  ^stem 
of  pleading  allowed  in  this  state.     (Id.) 

95.  EMBEZZLEMENT — Two  OFFENSES  NOT  ALLEGED. — An  indictment  for 

embezzlement  does  not  charge  two  offenses  in  alleging  both  that 
the  defendant  secreted  the  money  with  the  fraudulent  intent  to 
appropriate  it  and  that  he  did  fraudulently  appropriate  it     (Id.) 

96.  Conjunctive  Averments  Pebmissible. — ^Where,  as  in  section  506 

of  the  Penal  Code,  defining  embezzlement,  several  acts  are  pro- 
hibited and  made  punishable,  the  defendant  may  be  charged  con- 
junctively with  doing  two  or  more  of  the  prohibited  acts,  and  the 
hidictment  will  not  be  open  to  attack  for  duplicity.     (Id.) 
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97*  iNSiBuonoN  ffoa  Dstshdant  Piopiilt  Bitdsbh-Cobpus  Itejcn 
— BiASONABLB  DoDBT— Adiobsxohb. — ^Aa  iaftniction  nqaested  for 
the  defendant  which  Teqoind  that  the  corpui  dtUeti  must  be  proved 
bejond  a  reasonable  doubt,  before  eztrajudicial  etatementi  or  ad- 
mitBionB  of  the  defendant  maj  be  eonaidered  at  aH,  was  properlj 
ref  oeed*  The  eorreet  role  is  that  there  mnst  be  some  proof  of  the 
bodj  of  the  erime  before  eztrajndieial  statements  or  admissions  of 
the  defendant  maj  be  eonsidered,  bnt  it  is  not  required  that  each 
proof  shall  go  to  the  extent  of  establishing  the  erime  bejond  aQ 
reasonable  doubt.     (Id.) 

98.  MiBLXiDiKo  iNBTEuonoN — ^"^^UBT  Bklations" — CiviL  Dimxs. — 
Where  defendant  testified  that  he  borrowed  monej  from  the  prose- 
enting  witness,  who  denied  sueh  loans,  and  testified  that  he  was  her 
agent  and  attomej  to  negotiate  loans  and  invest  the  monej  seeorelj 
for  her  benefit,  and  it  appeared  that  he  was  in  faet  insolvent  when 
he  claimed  to  have  made  the  loans  for  himself  without  seeurity, 
and  did  not  disclose  to  her  his  financial  condition,  an  instruction 
which,  after  stating  the  right  of  defendant  to  borrow  money  and 
the  nature  of  the  crime  charged  as  a  "misappropriation  of  property 
received  by  him  in  a  trust  relation,"  became  prejudicially  mis* 
leading  by  adding  words  applicable  to  mere  civil  duties:  "In  all 
matters  connected  with  trust  relations  an  agent,  attorney  or  trustee 
is  bound  to  act  in  the  highest  good  faith  toward  his  principal, 
client  or  beneficiary,  and  cannot  obtain  any  advantage  therein  over 
the  latter  by  the  slightest  misrepreeentation,  concealment,  threat 
or  adverse  pressure  of  any  kind."     (Id.) 

99.  GONTBOVEBTED    MATTSE    BITOBB    JUBT — ElCBBSZLBMBNT    OF    MONXT 

OF  Pbosecxttbiz — NATUBAii  SupposiiioN  OF  JuET. — The  ouly  con- 
troverted matter  before  the  jury  was  as  to  whether  or  not  defend- 
ant  embessled  the  money  of  the  prosecutrix.  They  would  naturally 
suppose  that  the  instruction  as  to  "trust  rdations"  was  intended 
to  guide  them  in  determining  that  question,  and  that  it  was  in- 
tended to  inform  them  that  if  he  obtained  a  loan  from  her  l^  the 
slightest  concealment,  he  was  guilty  of  embesslement  in  so  doing. 
(Id.) 
100.  CkHUUBCT  Statemeht  OF  Law  as  to  Civil  Belations — ^Ebbonboub 
BuuB  FOB  Guidance  of  Jubt  as  to  Ehbbzzlbiubmt.— While  the 
latter  part  of  the  instruction  was  a  correct  statement  of  the  law 
governing  the  relations  of  an  agent  or  attorney  and  his  principal 
concerning  their  respective  duties  and  rights  in  their  civil  rela- 
tions, it  was  misleading  and  incorrect  as  a  rule  for  the  guidance 
of  a  jury  in  determining  whether  or  not  the  agent  wa&'  guilty  of 
embezzlement;  and  under  the  condition  of  the  evidence,  and  in  the 
connection  in  which  the  latter  part  of  the  instruction  was  given, 
it  was  erroneous  and  prejudicial  to  the  rights  of  the  defendant. 

(Id.) 
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101.  EnDXNGs  OF  DiSTiKOT  EiCBiszLBHiNTS.— Where  the  evidence  for 
the  prosecution  shows  that  if  defendant  is  guilty  at  all,  he  is  gniltj 
of  several  distinct  embezzlements,  and  that  the  appropriations  of 
moneys  to  his  own  use  were  not  made  at  one  time,  but  at  different 
times  and  in  different  amounts,  under  such  eircumstaneei,  taeh 
appropriation  is  a  distinct  offense.     (Id,) 

102.  DxTFY  or  BiSTBiOT  Attobnkt  to  Elkct. — ^Where  sereral  substantiye 
offenses  have  been  proved,  either  one  of  which  would  support  a 
verdict  of  guilty  under  the  indictment  charging  one  offense,  the 
district  attorney  should  elect  as  to  which  offense  he  will  rely  upon 
for  a  convietion.     (Id.) 

103.  Pboof  of  Bzcbipt  of  Sepakatb  Honeys  not  BsQinsiNo  Elxction. 
Proof  of  the  mere  receipt  by  the  defendant  of  separate  items  of 
money  does  not  put  the  district  attorney  to  an  election  of  the 
first  item  proved.  It  is  not  the  receipt  of  the  money,  but  the 
fraudulent  appropriation  of  it,  which  constitutes  the  offense;  and 
it  will  be  possible  for  defendant  to  receive  many  items  before  em- 
bezzling any  money.  It  may  happen  that  an  aggregate  sum  of 
money  received  at  different  times  may  be  appropriated  by  one  act. 
(Id.) 

104.  Prejudicial  Goursb  op  Distbiot  Attobnbt— Ebbonboub  Instbuo- 
TiON. — ^When,  under  the  evidence,  several  distinct  appropriations 
were  shown,  it  was  prejudicially  erroneous  for  the  district  attorney, 
instead  of  electing  to  rely  upon  one  of  them,  to  secure  an  instrue- 
tion  that  if  the  jury  "should  find  that  defendant  was  the  agent, 
attorney  or  trustee"  of  the  prosecutrix,  "and  as  such  agent,  attor- 
ney or  trustee  he  received  her  money  as  charged  in  the  indictment,' 
and  within  three  years"  prior  to  the  indictment  "fraudulently 
appropriated  it  to  an  amount  above  fifty  dollars,  not  in  the  due 
and  lawful  execution  of  his  trust,  but  to  his  own  use  and  benefit, 
you  must  find  the  defendant  guilty  as  charged  in  the  indictment."' 
(Id.) 

105.  PowBB  OF  JuBOBs  Undeb  Instbuotion. — ^Under  such  instruction,  in 
view  of  the  evidence,  the  several  jurors  could  lange  over  the  evi- 
dence at  will,  and  pick  out  any  of  a  dozen  or  more  offenses  proved, 
and  found  his  verdict  thereon;  and  no  court  could  say  from  the 
record  of  which  offense  proved  under  the  indictment  the  jury  found 
the  defendant  guilty.  No  instruction  should  be  given  which  will 
permit  the  jurors  to  find  upon  more  than  one  offense.     (Id.) 

106.  Pboof  not  Liicitbd  to  Offense  Pbopeblt  Elbowed. — ^Where  the 
district  attorney  has  properly  elected  to  rely  upon  one  offense,'  the 
proof  is  not  limited  to  such  offense  only.  In  embezzlement  cases, 
other  embezzlements  may  be  proved  for  the  purpose  of  proving 
intent,  system^  knowledge  or  the  Uke,  and  it  is  often  proper  tor 
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prove  offensee  other  than   the   rabetantiTe  one  upon  which  the 
indietment  is  predicated.     (Id.) 

107.  Attempt  to  Escape  fboic  Stats  Prison  —  Felony  —  Intaud 
Chaboe  op  Escape. — Conceding  that  section  105  of  the  Penal  Code, 
punishing  the  crime  of  escape  from  the  state  prison  bj  imprison- 
ment therein  for  a  term  equal  in  length  to  the  term  the  defendant 
was  serving  at  the  time  of  such  escape,  to  commence  from  the  time 
he  would  otherwise  have  been  discharged  from  said  prison,  is  in- 
valid, as  being  in  conflict  with  the  state  and  federal  constitutions, 
yet  where  under  such  charge  the  defendant  pleads  not  guiltj,  and 
afterward  pleads  guiltj  to  the  distinct  charge  embodied  in  section 
106  of  the  Penal  Code,  making  it  a  felony  to  attempt  to  escape 
from  the  state  prison,  the  legislature  has  in  effect  embodied  section 
1ft  of  the  Penal  Code  defining  the  punishment  for  a  felony  with 
section  106  thereof.     (In  re  Cook,  399.) 

108.  Crime  op  Attempting  to  Escape  Embodied  in  Chaboe  op  Escape. 
The  crime  of  an  attempt  to  escape  is  necessarily  embodied  in  the 
language  of  the  charge  of  an  escape,  even  though  such  charge  is 
not  valid,  since  no  one  can  escape  from  state's  prison  without  at- 
tempting to  escape  therefrom.     (Id.) 

109.  Absence  op  Demubbeb. — In  the  absence  of  a  demurrer  to  the  in- 
dictment, whatever  defects  may  characterise  the  mode  of  statement 
of  the  offense  of  which  the  defendant  pleaded  guilty  were  waived 
by  the  plea,  which  amounted  to  an  admission  that  the  offense  to 
which  he  confessed  his  guilt  was  within  the  language  of  the  in- 
dictment    (Id.) 

UO.  Court  Clothed  With  Power  to  Sentence  and  Punish. — After 
such  plea  of  guilty  of  an  attempt  to  escape,  the  court  was  clothed 
with  full  power  and  jurisdiction  to  pronounce  and  cause  to  be  en- 
tered the  judgment  of  punishment  for  the  felony  charged.     (Id.) 

111.  Writ  op  Habeas  Corpus  not  Tenable. — ^A  writ  of  habeas  corpus 
to  test  the  validity  of  such  additional  judgment  for  felony  must 
be  discharged,  and  the  prisoner  remanded  to  the  warden  of  the 
state  prison.     (Id.) 

112.  Mode  or  Dbterminino  Suppigienot  op  Indictment. — ^The  correct 
way  to  determine  the  sufficiency  of  an  indictment  is  to  take  its 
language  in  its  ordinary  accepted  meaning,  and  its  statements  as 
to  the  matters  and  things  that  defendant  did,  and  then  compare 
them  with  the  statute  which  it  is  claimed  has  been  violated,  for  the 
purpose  of  determining  the  question  as  to  whether  or  not  the  defend- 
ant is  charged  in  plain  language  with  having  done  a  particular  act 
or  thing  which  is  made  a  crime  by  the  statute.  (People  v.  Emmons, 
487.) 

113.  Obtaining  Money  Under  False  Pretenses — SumciENCY  op  In- 
WOIMENT. — ^An  indictment  stating  that  defendant  did  on  a  specified 
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day,  knowingly,  f alselj  and  frandnlentlj,  pretend  and  repieaent  to 
a  person  named,  that  he,  the  aaid  defendant,  was  the  eole  owner 
of  a  mining  claim  described,  and  that  there  was  then  being  erected 
and  constmcted  on  said  mine  a  ten-stamp  mill,  and  that  all  liti- 
gation concerning  the  mining  claim  was  settled,  and  which  avers 
the  particular  falsity  of  each  and  all  of  said  pretenses  and  repre- 
sentations, and  that  sach  person,  beUeving  each  and  all  of  them 
to  be  true,  was  thereby  induced  to  deliver  to  defendant  the  snm 
of  $500,  and  that  defendant  fraudulently  and  feloniously  received, 
took  and  carried  away  the  same,  sufficiently  states  the  crime  set 
forth  in  section  582  of  the  Penal  Code.     (Id.) 

114.  Unmxgissakt  Avxbmxnts — Evidentiabt  Facts. — It  was  not  nec- 
essary, and  would  have  been  bad  pleading,  for  the  indictment  to 
state  what  the  defendant  intended  to  do  with  the  money,  or  that 
the  money  was  never  returned  to  the  person  defrauded,  or  any  other 
evidentiary  fact.     (Id.) 

115.  Matteb  or  DxrsNsx. — If  the  defendant  did  not  obtain  the  money 
in  the  manner  charged  in  the  indictment,  or  if  it  was  paid  to  him 
with  full  knowledge  of  all  the  facts  and  circumstances,  or  if  it 
was  a  loan,  or  given  to  him  for  the  purpose  of  depositing  in  bank, 
such  fact  or  facts  could  be  shown  by  him  in  defense.     (Id.) 

116.  PuBFOSX  or  Indictment  Answered. — The  indictment  has  an- 
swered its  purpose  when  it  fully  and  fairly  informs  the  defendant 
of  the  acts  he  is  accused  of,  so  that  he  can  prepare  for  his  de- 
fense and  defend  himself  as  to  such  acts,  and  so  that  it  can  be 
determined,  as  matter  of  law,  whether  or  not  such  facts  as  are 
alleged  in  the  indictment  constitute  a  crime  under  the  statute;  and 
the  indictment  is  sufficient  if  the  acts  stated  show  a  violation  of 
the  statute.     (Id.) 

117.  DEMuaaEB  to  Indictment  and  Motion  in  Aebest  or  Judgment 
Pbopeblt  OvEsauLED. — The  indictment  being  sufficient,  a  demurrer 
thereto,  and  a  motion  in  arrest  of  judgment  for  its  insufficiency, 
were  properly  overruled.     (Id.) 

lift.  Support  or  Yebdiot* — The  evidence  is  held  sufficient  to  support  the 
verdict  of  guilty  of  the  offense  charged.     (Id.) 

119.  Detbndant's  Bight  to  Stand  Mute — Fkejudicial  Error  in  Be- 
rusiNG  Instruction  —  Impertinent  Substitution  —  Beversal. — 
The  court  erred  to  defendant's  prejudice,  requiring  a  reversal  in  re- 
fusing his  requested  instruction  that  ''the  defendant  has  a  legal 
right  to  take  the  stand  as  a  witness,  or  not  to  do  so,  just  as  he 
pleases,  or  as  his  counsel  may  advise.  The  mere  fact  that  he  does 
not  testify  raises  no  presumption  or  prejudice  against  him,  and 
the  jury  cannot  draw  any  unfavorable  inference  against  a  defend- 
ant who  does  not  offer  himself  as  a  witness"  j  and  in  substituting 
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ia  Uea  thereof  leetion  1823  of  the  Penal  Code,  iBTohring  the  im- 
pertinent right  to  erofl»«xamine  a  defendant  who  teetiflee.     (Id.) 

ISO.  BiOHT  or  DmNDANT  TO  Faie  Tiuii— OoiUEcr  iKSTmucnoN  not 
BOBBID  OF  FOBOB. — ^The  defendant  was  entitled  to  a  fair  trial,  and 
to  a  eorreet  instmetion  pertinent  to  the  iflsae,  withont  having  it 
eonpled  with  another  statement  not  pertinent  to  the  ieeae,  which 
robbed  it  of  all  ita  force  as  to  defendant's  rights.     (Id.) 

121.  COMSTITUTIOKAL  R16BT8  OF  Dbfbndamt. — ^Tho  defendant  has  the 
constitntional  right  to  stand  mnte,  withont  unfavorable  presump- 
tion from  his  silence,  and  to  demand  that  the  prosecution  prove 
the  case  against  him  beyond  a  reasonable  doubt.    (Id.) 

122.  Dob  Adiomibisatiom  of  Jubtiob—Absxhcb  of  PaBJimiciAL  Ih- 
BTBiDonoMB. — It  tends  to  the  due  and  proper  administration  of 
justice  for  the  trial  court  to  leave  the  jury  entirelj  free  to  pass 
upon  each  and  every  fftet  and  phase  of  the  ease,  without  any 
prejudicial  instructions,  or  any  intimation  by  the  court  as  to  the 
weight  of  the  evidence.  When  an  instruction  is  asked  for  by  a 
defendant  which  contains  a  eorreet  statement  of  the  law,  and  is 
pertinent  to  the  issue  and  the  evidence,  it  should  be  given,  with- 
ont being  weakened  or  emasculated  by  an  additional  statement  not 
so  pertinent,  although  in  the  abstract  containing  a  eorreet  state- 
ment of  the  law.     (Id.) 

12s.  OoNDinoMAL  iNBTBuonoir  AB  TO  Gbobs-bxamination  of  Defbni>- 
▲HT  Imfbopbb. — ^No  oeeasioB  can  arise  during  a  trial  of  a  criminal 
case  for  giving  the  jury  an  instruction  as  to  the  fact  that  the 
defendant  could  be  cross-examined,  if  he  should  be  a  witness,  when 
he  is  not  a  witness.  If  he  were  a  witness,  the  court  and  not  the 
jury  would  determine  the  question  of  his  cross-examination  and 
the  extent  thereof;  and  the  jury  should  not  be  given  an  instme- 
tion as  to  substantive  law  which  is  for  the  court  and  not  for  the 
jury  under  any  circumstances.     (Id.) 

124.  EBBOB    in    BBFU8IN6    iNBTBUOTIOH    JLB    TO    BbASONABLB    DoUBT   OF 

FixaB  Pbbtbmbbb  Ghaboxd. — It  was  error  for  the  court  to  refuse 
an  instruction  requested  by  defendant  as  follows:  "If  you  should 
have  a  reasonable  doubt  in  your  minds  as  to  whether  the  prosecut- 
ing witness  parted  with  her  money  because  of  the  representations 
BSt  forth  in  the  indictment,  or  any  of  them,  or  whether,  on  the 
other  hand,  she  so  acted  by  reason  of  and  induced  hj  other  or 
different  representations,  then  you  should  give  the  defendant  the 
benefit  of  the  doubt,  and  your  verdict  should  be  not  guilty."     (Id.) 

125.  QiST  OF  Chabgb  —  Subbtakgb  of  Bbpbxsbntationb  Esssntial — 
Othxb  Inducxicxnts — ^Maim  Gausb  of  Loss  of  Monxy* — ^The  false 
pretenses  stated  are  of  the  gist  of  the  offense  charged,  and  the 
substance  of  them  must  be  proved  beyond  a  reasonable  doubt.  It 
is  not  necessaryi  however,  that  they  shall  be  the  sols  indueemenl^ 
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•ince  other  fake  pretensee  may  hare  eo-operated  therewith;  but  it 
is  essential  that  the  false  pretenses  charged  should  have  been  the 
main  cause  that  operated  in  the  mind  of  the  prosecuting  witness 
when  she  parted  with  her  money.     (Id.) 

126.  Afpbal — Argument — Ebrobs  not  Pointbd  Oxtt  in  Bbuf. — ^When 
counsel  relj  upon  other  errors  in  the  giving  or  refusing  of  in- 
structions, it  is  due  to  this  court  that  the  brief  of  the  appellant 
should  call  attention  to  the  facts  and  the  law  sufficient  to  show  in 
what  way  the  giving  or  refusing  of  the  instruction  injures  the 
defendant  appealing.     (Id.) 

127.  EvmsNCE — False  Bspbbsentations  as  to  Nuoost  Chain — Guiltt 
Intent— Knowlsdgx  ov  Falsitt  of  Statxiocnts  Chabgkd. — ^Bvi- 
dence  was  admissible  to  show  false  representations  by  defendant 
to  the  prosecuting  witness  that  a  nugget  chain  shown  her  in  the 
presence  of  a  witness  was  made  of  nuggets  taken  from  the  mine. 
In  this  class  of  eases,  evidence  of  similar  offenses,  involving  the 
making  of  other  false  representations  is  admissible  to  show  that 
lie  is  aware  of  the  falsity  of  the  statements  made  by  him  in  the 
particular  case  on  triaL  The  law  is  liberal  in  allowing  other  false 
statements  to  be  shown,  for  the  purpose  only  of  showing  guilty  in- 
tent, or  guilty  knowledge  of  the  falsity  of  statements  that  the 
party  is  making.     (Id.) 

128.  BsoPBNiNo  Casb  to  Pbovi  Admissions  bt  Defendant — Spxoxtla- 
TiON  AS  to  Defendant  Bboomino  Witness. — ^The  district  attorney 
relying  upon  admissions  made  by  defendant  on  a  former  trial 
should  have  proved  them  in  chief;  and  the  practice  should  not  be 
tolerated  of  his  reliance  upon  the  uncertain  event  of  the  defend- 
ant taking  the  stand  in  his  own  behalf,  so  as  to  make  them  part 
of  his  case  on  cross-examination.  In  such  case  the  district  attor- 
ney did  not  stand  in  a  favorable  position  to  ask  or  invoke  the 
discretion  of  the  court  to  reopen  his  case,  to  prove  such  admissions; 
but  the  discretion  of  the  court  in  allowing  it  is  not  passed  upon,  in 
view  of  reversal  upon  other  grounds.     (Id.) 

129.  Attempt  to  Obtain  Monet  bt  False  Pretenses — Support  of 
Verdict. — Upon  appeal  from  a  judgment  of  conviction  of  the  crime 
of  attempting  to  obtain  money  under  false  pretenses,  and  from  an 
order  denying  a  new  trial,  the  testimony  for  the  prosecution  must 
be  presumed  to  be  true,  and  the  facts  proved  are  sufficient  to  sup- 
port the  verdict  of  guilty.     (People  t.  Arberry,  749.) 

180.  False  Pretenses  bt  Adyertisino  Phtsigun  —  Fatal  Heart 
Disease  —  Substantial  Conformitt  of  Information  to  Pre- 
Ldcinaet  Complaint. — Where  the  false  pretenses  were  made  by  an 
advertising  physician  that  a  young  man  had  fatal  heart  disease,  in 
an  attempt  to  obtain  money  from  him  and  his  aunt,  in  the  sum  of 
$200  to  euro  the  same,  it  is  held  that  the  information  charging  the 
It  OaL  App.— 64 
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•am«  WM  in  labstaatial  eonf ormitj  to  tba  prdiminaxj  eompUdnt 
before  the  committing  magistrate.     (Id.) 

181.  Exact  Gontobmitt  or  Iniobmatiom  to  Complaint  not  EssENnALb 
Where  the  committing  magietrate  held  the  defendant  to  answer  for 
the  crime  of  attempting  to  obtain  mon^  hj  false  pretenses,  indorsed 
upon  and  referred  to  in  the  complaint,  and  the  information  charges 
the  defendant  with  the  same  offense,  the  statute  is  sufficientlj  com- 
plied with.  It  is  not  eontemplated  that  the  information  should  con- 
tain a  statement  of  the  crime  in  the  exact  language  or  word  for  word 
the  same  as  stated  in  the  complaint  filed  before  the  committing 
magistrate.     (Id.) 

182.  Genebal  Statxicxnt  or  Oftbnsb  in  Obdbb  of  Ooicicitment«— 
Under  section  872  of  the  Penal  Code,  the  order  of  commitment  is 
only  required  to  state  generally  the  nature  of  the  offense  with  which 
the  defendant  Is  charged;  and  where  the  order  of  commitment  here 
made  stated  generally  the  crime  of  obtaining  money  by  false  pre- 
tenses, and  stated  that  there  is  suiBcient  cause  to  beUere  the  defend- 
ant guilty  thereof,  the  order  sufficiently  complied  with  the  statutOb 
(Id.) 

138.  DSMXTBBEB  BUSTAINXD  TO  TlBST  INFOBXATION  —  TiMB  WOK  NSW 
INFOBHATION — ^BBASONABLB    TllCB—EXTENSION — ^PBESENCB    OF    Db- 

FBNDANT. — ^Wherc  a  demurrer  was  sustained  to  a  first  information, 
under  section  1008  of  the  Penal  Code,  which  provides  for  filing  a 
new  information,  in  the  discretion  of  the  court,  but  fixes  no  time 
therefor,  the  court  may  allow  a  reasonable  time  in  which  to  file  it. 
Where  ten  days  were  allowed  in  the  presence  of  the  defendant,  and 
an  extension  of  five  additional  days  were  allowed  in  his  presumed 
presence,  the  contention  of  the  defendant  that  the  new  information 
was  invalid  because  not  filed  within  the  ten  days  is  not  sustainable. 
The  defendant  was  not  required  to  be  present  when  the  information 
was  filed;  and  it  would  seem  that  an  order  extending  time  to  file  it 
Is  not  a  proceeding  requiriug  his  presence.     (Id.) 

134.  New  Infobmation  Sufficient— -Dsmubbeb  Pbopeblt  Ovebbuled. 
The  new  information  states  facts  sufficient  to  constitute  a  pubUe 
offense,  and  a  demurrer  thereto  was  properly  overruled.     (Id.) 

185.  Statement  of  Valvulab  Hbabt  Disease  One  of  Fact. — The  de- 
fendant's statement  that  the  young  man  was  suffering  from  a 
Talvular  disease  of  the  heart  was  a  statement  of  fact.  It  was  not 
given  as  an  opinion,  but  it  was  a  statement  voluntarily  made  by 
defendant  to  a  person  from  the  country  ignorant  of  medicine  and 
disease,  and  who  had  the  right  to  rely  upon  a  physician's  honor 
and  integrity.  It  is  not  pretended  that  the  statement  is  true  and 
it  was  made  contemporaneously  with  an  attempt  to  obtain  an  addi- 
tional sum  of  $200  from  his  aunt,  who  had  recently  paid  the  physi- 
cian the  same  sum  for  a  previous  pretended  cure  of  the  same  young 
man  for  an  abscess  of  the  prostate  gland,     (id.) 
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136.  Estoppel  op  Dependant — Absence  op  Monst  Pbsvsntino  Cbixb. 
The  defendant  is  estopped  to  say  that  the  jonng  man's  annt  had  no 
money,  so  that  it  would  have  been  impossible  to  have  accomplished 
the  eontemplated  crime.    (Id.) 

137.  Attempt  and  Use  op  Means  Sttppicient. — It  is  sufficient  that  de- 
fendant made  the  attempt  to  get  the  money,  and  used  means  ap- 
parently adapted  to  the  end  in  view,  although  circumstances  inde- 
pendent of  defendant's  will  left  the  crime  uncommitted.  He  made 
A  false  statement  to  the  young  man's  aunt  as  to  an  ailment  that 
had  no  existence,  that  he  could  cure  it,  that  it  was  worth  $300  to 
eure  it,  but  that  he  agreed  to  cure  it  for  $200.     (Id.) 

133.  DisTiNcnoN  as  to  Besponsibilitt  Between  Honest  and  Dis- 
honest Physicians. — There  is  little  danger  of  an  honorable,  up- 
right physician  being  held  to  criminal  account  for  a  mistaken  diag- 
nosis, but  where  a  dishonest  physician  or  quack,  who  seeks  oppor- 
tunities to  thrive  and  become  wealthy  off  the  ignorance  and 
stupidity  of  his  patients,  has  made  a  willfully  false  statement  as 
to  a  mortal  disease,  solely  with  the  view  of  obtaining  money  from 
the  victim  or  his  relatives^  the  law  should  deal  severely  with  such 
physician.  The  fact  that  he  is  a  licensed  physician  will  not  be  al- 
lowed as  a  cloak  to  shield  him  from  all  responsibility  for  statements 
willfully  made  with  the  sordid  view  of  obtaining  the  money  of  the 
unwary.     (Id.) 

139.  liETTEBS  Bent  by  Dependant  Admissible. — Letters  sent  by  the  de- 
fendant to  the  young  man's  aunt,  which  sufficiently  connected  the 
defendant  therewith,  and  with  the  demands  and  statements  therein 
made,  were  properly  admitted  in  evidence.     (Id.) 

140.  Evidence  op  Previous  Crime  Admissible— ^uaupied  Purposes. — 
Evidence  of  the  previously  consummated  crime  of  obtaining  the 
money  of  the  young  man's  aunt  under  the  false  pretense  that  he  had 
an  abscess  of  the  prostate  gland  was  admissible  as  a  prior  trans- 
action between  the  same  parties,  not  for  the  purpose  of  showing 
another  and  distinct  crime,  but  to  show  the  intent  of  the  defend- 
ant in  representing  to  the  aunt  that  her  nephew  had  valvular  disease 
of  the  heart,  and  as  bearing  on  the  question  whether  or  not  his 
statement  was  made  with  the  intent  of  procuring  money  and  in 
violation  of  law.     (Id.) 

141.  Instructions — ^Proper  Charge  and  Bbpusal  op  Bequests. — ^It  was 
not  error  to  refuse  requested  instructions  covered  by  the  charge.  It 
is  held  that  there  was  no  substantial  error  in  the  charge,  or  in  the 
refusal  of  any  requests,  but  that  the  court  fairly  and  fully  stated 
the  substance  of  the  law  applicable  to  the  evidence  and  the  issue  to 
be  determined  by  the  jury.     (Id.) 

142.  XJTTERiNQ  Fictitious  Instrument — Prior  Oppense — Action  to 
Set  Aside  Inpormation — ^Admission  op  Name — ^Beoord  upon  Ap- 
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FEAL—PBEsuicraoN.— Where  a  defendant  teemed  of  nttering  and 
passing  a  fictitious  instrument  for  the  payment  of  money  to  the 
order  of  W.  F.  Gordon,  and  indorsed  by  defendant  in  that  name^ 
which  defendant  admitted  to  be  his  true  name,  and  also  accused  of 
a  prior  conviction  for  embeszlement  under  the  same  name,  moved  to 
set  aside  the  information  on  the  ground  that  he  had  not  been  legally 
committed  for  the  prior  offense^  because  he  was  committed  therefor 
under  the  name  of  "William  F.  Gordon,"  if  there  were  otherwise  any 
merit  in  the  motion,  yet  as  there  is  no  evidence  in  the  record  u  to 
such  commitment  or  its  contents,  or  aa  to  the  name  under  which 
defendant  waa  committed,  it  must  be  presumed  that  the  district  at* 
torney  performed  his  duty,  and  that  such  charge  was  founded  upom 
the  commitment  by  the  magistrate.     (People  ▼.  Gordon,  678.) 

143.  Abssnce  or  PsEJimiGE — ^Wxthdrawal  ov  Pbiob  OoNnonoN. — ^No 
prejudicial  error  could  result  from  denying  the  motion  to  set  aaida 
the  information  for  illegal  commitment  under  the  prior  eonvietion, 
where,  before  sentence,  the  district  atton^y  withdrew  the  charge  of 
prior  conviction.     (Id.) 

144.  SumcIENCY     OP     InTOBICATION  —  KOKXXIBnNCB     ov     FiOTmovs 

Hakek  "Thin  ob  Thebb.** — An  information  charging  that  on  a 
specified  date,  "at  the  city  and  county  of  San  Francisco,"  the  de- 
fendant feloniously  uttered  and  passed  a  fictitious  instrument  in 
writing  fully  set  forth,  and  bearing  the  signature  of  "H,  C.  Wat- 
son," and  stating:  "Whereas  in  truth  and  in  fact  there  waa  no  aneh 
individual  aa  H.  C.  Watson  then  or  there  in  existence,"  waa  anffi- 
eient  to  enable  the  defendant  or  any  person  of  common  understand- 
ing to  know  what  waa  intended,  and  seta  forth  the  acta  charged 
with  auch  degree  of  eertainty  aa  to  enable  the  court  to  pronounee 
judgment  upon  conviction.  The  word  "then"  ia  very  eomprehenaive, 
and  if  there  waa  no  such  person  "then"  in  existence,  there  waa  cer- 
tainly no  such  persoa  "there;,"  at  the  city  and  eoua^  of  San 
Francisco.     (Id.) 

145.  Examination  or  Pbospbotivb  Jubobs  bt  Bistbict  Attobnst — 
Cboss-examination. — ^It  ia  held  that  no  error  was  committed  hj  the 
district  attorn^  in  the  examination  of  prospective  jurors,  and  that 
nothing  in  auch  examination  pointed  toward  any  prior  offense  of 
defendant  and  that  any  suspicion  of  reference  to  such  prior  offense 
was  wholly  due  to  oroaa-examination  of  a  juror  made  by  the  de- 
fendant.   (Id.) 

146.  Evidenob — ^Admission  of  FicriTions  Dbatf — ^Placiko  m  Bank 
FOB  Collection  Unnecbssabt — ^Useless  Act. — The  admission  in 
evidence  of  the  false  and  fictitious  draft,  without  showing  that  it 
had  been  placed  in  bank  for  collection,  was  not  error.  It  was  un- 
necessary to  do  the  vain  and  useless  thing  of  placing  a  false  and. 
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fletttions  draft  in  »  bank,  whieh  would  not  hare  been  paid,  and  most 
have  been  returned  by  the  bank«    (Id.) 

147.  ExBiBiv  10ft  OoMFAMiaom  or  Handwuhho — Guiltt  Knowlbdok 
ov  DxraNDAira^-The  admiBsion  in  evidence  of  the  exhibit  of  a  letter 
for  the  poipoM  of  eomparison  of  the  handwriting  of  one  W.  C. 
Watson,  who  had  been  introduced  to  the  witness,  who  was  engaged 
in  selling  eni^dopedias,  by  the  defendant  as  a  purchaser,  and  who 
signed  a  written  order  therefor  in  the  presence  of  the  defendant, 
who  received  a  oo  imission  for  such  purchase^  the  letter  stating  that 
said  Watson  declined  to  receive  the  encyclopedia,  was  proper  for  the 
purpose  spediMy  and  as  tending  to  show  guiltj  knowledge  on  the 
part  of  defendant.    (Id.) 

148.  BlQXJISnD  INSTBUOTION  IB  TO  NONEZISTBKGB  Or  MaKKB  Or  DSAIT 

— PBOOr  BiTOND  Bkasonabli  Doubt— Psopia  Bktusal. — A  re- 
qinested  instruction  that  'the  nonexistence  of  the  individual  H.  C. 
Watson  mentioned  in  the  information  ...  is  one  of  the  material 
issues  involved  in  the  case,  and  that  "the  nonexistence  of  said  H.  C. 
Watson  must  be  proved  bejond  and  to  the  exclusion  of  all  reason- 
able doubt  and  to  a  moral  certainty,  and  if  there  be  any  reasonable 
doubt  as  to  whether  or  not  there  was  in  existence  anjrwhere  in  the 
world  such  individual"  on  the  date  specified,  "you  must  resolve  that 
doubt  in  favor  of  the  defendant,  and  find  a  verdict  of  not  guilty," 
was  properly  refused.     (Id.) 

149.  Degbib  or  PBOor  Ebquibed. — The  prosecution  was  not  required  to 
prove,  nor  were  the  jury  bound  to  believe  beyond  a  reasonable  doubt, 
that  there  was  no  sach  person  in  the  world  as  H.  C.  Watson  at  the 
time  the  writing  was  signed.  It  was  only  necessary  to  show  to  a 
common  certainty  that  there  was  no  such  person  in  existence  in  the 
vicinity  of,  and  connected  with,  the  particular  acts  charged  in  the 
place  and  county  where  jurisdiction  accrued.     (Id.) 

150.  Mistake  m  Ikitials  of  Naici  in  Instruction. — An  evident  mis- 
take in  the  initials  of  the  name  of  W.  C.  Watson,  with  whom  de- 
fendant was  connected  in  the  encyclopedia  transaction,  in  referring 
to  the  same  by  the  court  in  an  instruction  as  "H.  C.  Watson/'  which 
is  made  evident  by  what  follows  in  the  instruction,  which  would  lead 
the  jury  to  believe  such  reference,  will  not  be  considered  as  in- 
tended, or  that  the  court  was  charging  them,  as  matter  of  fact,  that 
the  writer  of  the  draft  was  the  same  W.  C.  Watson  referred  to  as 
giving  the  order  for  the  encyclopedia.     (Id.) 

151.  INSTBUCTIONS    COBBECT    AS    ▲    WHOLB— MISTAKE    IN    INITIAL    NOT 

Qbound  tob  Bevzbsal. — Where  the  instructions,  as  a  whole,  fairly 
and  fully  instructed  the  jury  as  to  the  questions  of  law  bearing  upon 
the  issues  before  them,  the  court  will  not,  for  imaginary  errors,  ot 
errors  in  regard  to  getting  one  initial  wrong  in  an  instruction^  or 
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in  lome  other  part  of  tho  ree<«d,  reveiM  m  eaeo  tbat  appean  to 
have  been  fairly  tried.     (Id.) 

162.  Obdie  Denting  Nbw  TuAii— Appeal  or  Opih  Goun  ibok  Judg- 
ment AND  OBDEE — ^AHBNDMBNT  AS  TO  METHOD— BETIEW  ALLOWED. 

An  appeal  in  open  court  from  an  order  denying  a  new  trial  still 
eziete  under  section  1237  of  the  Penal  Gbde,  and  although,  sinee  the 
amendments  of  1909  to  sections  1239,  1240  and  1241  of  that  code, 
no  special  method  la  prorided  for  taking  such  appeal,  yet  upon  an 
appeal  in  open  court  from  the  judgment  and  order,  the  order  after 
judgment  presented  in  the  record  may  be  reviewed,  under  the  terms 
of  section  1259  of  the  Penal  Code.     (People  t.  Grider,  703.) 

153.  GRA.ND  Labcent — Obtainino  Diamond  Bino  With  Intent  to 
Steal — Suppobt  op  Vebdict. — ^Under  an  information  for  grand 
larceny  committed  by  defendant  in  stealing  a  diamond  ring  worth 
$550,  where  the  evidence  shows  that  the  ring  was  obtained  from 
the  prosecutrix  by  defendant,  as  her  agent,  under  a  fraudulent 
assertion  that  it  was  necessary  to  obtain  an  exchange  of  plaintiff's 
lot  for  other  lots,  whose  owner  had  proposed  a  different  method 
of  exchange,  to  defendant's  knowledge,  and  neither  proposed  to  ex- 
change it  for  the  ring  nor  knew  of  the  obtaining  of  the  same,  it 
is  held  that  from  such  facts,  the  jury  may  reasonably  infer  tbat 
at  the  time  of  obtaining  the  possession  of  the  ring  defendant  feloni- 
ously intended  to  convert  the  same  to  his  own  use,  and  that  tho 
evidence  is  sufficient  to  support  the  verdict  of  guilty,  as  charged. 
(Id.) 

154.  Thsoet  op  Case — Obtaining  Possession  bt  Fbaud  ob  Abtipige— 
Title  not  Pabted  With — Instbuctions. — The  theory  of  the  case 
for  the  prosecution  was  properly  supported  by  instructions  that  the 
case  for  the  people  was  limited  to  the  taking  of  the  ring  by  fraud, 
trick  or  device  of  defendant,  and  that  "when  by  means  of  fraud 
or  artifice,  or  any  other  kind  of  contrivance,  the  possession  of  per- 
sonal property  is  fraudulently  obtained  from  another,  and  the  party 
so  obtaining  the  possession  acquires  it  with  the  intention  of  steal- 
ing the  property  when  he  gets  possession  of  it,  then  the  crime  is 
larceny,  provided  the  person  from  whom  the  property  is  taken  still 
remains  the  owner  of  the  property,  and  has  not  parted  with  the 
title,"  and  that  in  order  to  convict  the  defendant,  the  jury  must 
believe  that  the  prosecutrix  "did  not  at  the  time  intend  to  part 
with  her  ownership  in  said  ring,  but  was  induced  by  fraud  of  the 
defendant  to  part  with  the  possession,"  there  being  at  the  time 
''a  felonious  intention  on  defendant's  part^  in  taking  said  ring,  to 
steal  said  ring."     (Id.) 

155.  Evidence  Consistent  With  Instbuctions— Statements  op  Cbic- 
plaining  Witness — Held,  that  the  statements  disclosed  by  the 
evidence,  as  made  by  the  complaining  witness,  were  consistent  with 
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the  crime  of  laroenj,  aa  defined  by  tbe  instrnctionB;  and  that  thoM 
ftatements,  with  other  evidence,  justified  the  jwcj  in  ooncludin^ 
that  defendant  obtained  the  ring  f raudnlently  from  the  complaining 
witness,  knowing  that  she  had  no  intention  of  parting  with  the 
title  to  him.  They  might  have  found  from  her  statements  that  lie 
obtained  possession  of  the  ring  against  her  will,  and  retained  its 
possession  by  fraud;  and  they  certainly  might  find  from  the  evi- 
dence that  it  was  his  intention  from  the  beginning  to  obtain  it  bj 
force  or  fraud,  and  to  appropriate  it  to  his  own  use.     (Id.) 

166.  Natubs  or  IiABCKnt  of  Bino  Distinguished. — The  nature  of  the 
larceny  of  the  ring,  as  distinguished  from  the  crime  of  false  pre- 
tenses or  embezzlement,  is  that  its  owner  had  no  intention  to  part 
with  her  property  therein  to  the  person  taking  it  with  intent  to 
steal  it,  although  he  may  intend  to  part  with  the  possession  thereof. 
(M.) 

167.  Natubx  or  Ouifx  or  False  Psetinsss. — ^In  the  crime  of  false 
pretenses  the  owner  does  intend  to  part  with  his  property  in  the 
money  or  chattel  to  the  person  to  whom  he  delivers  possession,  but 
is  induced  to  do  so  by  the  fraud  or  false  pretensee  of  such  person 
or  someone  on  his  behalf.     (Id.) 

158.  DiSTmcnoN  Bitwesm  "Lakcent"  and  "Embezzlement." — Ab 
between  a  "larceny"  of  the  character  here  involved  and  an  "em- 
bezzlement," the  chief  distinction  is  the  presence  of  the  false  and 
felonious  intent  with  which  the  possession  of  the  property  is  pro- 
cured by  the  accused  in  the  case  of  the  larceny  and  the  absence 
of  this  in  embezzlement.     (Id.) 

169.  Statements  not  Showing  "False  Pbetbnsbs"  ob  *'Embezzlb- 
MENT  bt  Agent." — The  statements  made  by  the  appellant,  which 
are  held  consistent  with  the  crime  of  larceny,  do  not  show  that  she 
parted  with  the  title  by  reason  of  false  pretenses,  nor  that  defend- 
ant came  lawfully,  as  distinguished  from  fraudulently,  into  the 
possession  of  the  property  as  the  agent  of  the  complaining  witness. 
(H.) 

160.  Variance  not  Shown — Code  Pbovision  not  Belied  upon. — ^Meas- 
ured by  proper  distinctions,  it  is  held  that  there  was  no  variance 
between  the  proof  and  the  charge  of  grand  larceny  in  the  informa- 
tion; and  the  use  of  the  words,  "fraud,  trick  or  device,"  did  not 
indicate  that  section  332  of  the  Penal  Code  was  relied  upon  to  se- 
cure a  conviction.     (Id.) 

161.  Pbopeb  Refusal  or  Bequest— Honest  BsLiEr  or  Bight  to  Bing. 
The  court  properly  refused  to  give  a  requested  instruction  as  to  the 
honest  belief  of  the  defendant  that  he  was  entitled  to  the  ring, 
where  the  instructions  given  by  the  court  in  this  matter  were  all  thai 
the  defendant  could  ask.     (Id.) 
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162.  Misconduct  or  Bistuct  Aircminrr  PnjtJDicuL — Gbotihd  vok 
BivzBSAU — Held,  that  tiM  ndMondnet  of  the  district  attorney  ia 
the  askiiig  of  improper  qnestioBi,  and  maintaiiiing  a  general  atmot- 
phere  of  adyerae  eommenl^  remark  and  ranning  argnment  thronghonl 
the  trial,  showed  that  hia  piewmed  porpoee  was  to  prejndiee  the 
jury  against  the  defendant^  aad  eonstituted  ground  of  reversal  of 
the  judgment  and  for  a  m$m  triaL    (Id.) 

163w  Asking  Impbopkb  QunnoNS — Twrnt  ov  ICisooiidugt. — ^When  an 
improper  question  is  asked  hj  the  distriet  attorney,  the  test  whether 
it  was  miseonduet  is^  What  was  his  purpose  in  ssking  the  qaestioni 
If  it  was  to  take  an  unfair  adyantage  of  the  defendant  bj  in- 
timating to  the  jury  something  that  either  is  not  tme  or  not 
eapable  of  being  proren  in  the  manner  attempted,  then  it  Is  enor. 
If  he  knows  when  he  asks  the  question  that  an  objeetion  to  it 
should  or  will  be  sustained,  the  error  is  not  eorrsetad|  beeanaa  the 
objeetion  is  sustained.     (Id.) 

164.  Asking  Questions  or  Detkndant  Known  to  n  Wbong. — ^Whers 
the  prosecuting  attorney  asks  questions  of  the  defendant  which  he 
knows  to  be  wholly  wrong  or  without  expectation  of  answers,  or 
to  be  withdrawn  if  objected  to,  and  the  clear  purpose  is  to  prejudice 
the  jury  against  the  defendant  in  a  vital  matter  by  the  mere  asking 
of  the  questions,  then  a  judgment  against  the  defendant  will  be 
reversed,  although  objections  to  the  questions  were  sustained,  unless 
it  appears  that  the  questions  could  not  have  prejudiced  the  jury. 
(Id.) 

165.  Remarks  op  Trial  Judge  not  Misconduct. — Held,  that  none  of 
the  remarks  of  the  trial  judge  constitutes  misconduct  on  his  part, 
and  that  his  rebukes  to  counsel  were  proper  under  the  circumstances 
appearing.     (Id.) 

166.  Vital  Element  to  be  Considered  in  Connection  With  Miscon- 
duct— Question  op  Injury — Presumption — Burden  op  Proop. — 
The  vital  element  to  be  considered  in  connection  with  all  irregulari- 
ties or  misconduct  of  court,  counsel,  party,  or  jury,  is  whether  the 
substantial  rights  of  the  complaining  party  are  materially  affected 
thereby.  This  being  shown,  it  will  be  presumed  that  he  was  injured, 
unless  the  contrary  affirmatively  appears.  The  burden  is  on  the 
moving  party  to  show  the  irregularity  or  misconduct^  which  might 
have  prevented  a  fair  trial;  when  this  is  done,  the  burden  siiifts  to 
the  successful  party  to  show,  as  matter  of  fact,  that  the  irregularity 
or  misconduct  did  not  affect  the  result.     (Id.) 

167.  Nbwlt  Discovered  Evidence — Discretion  op  Court. — Feld,  that 
the  showing  of  newly  discovered  evidence  is  not  such  as  to  warrant 
this  court  in  saying  that  the  trial  court  abused  its  discretion  in 
not  granting  a  new  trial  on  this  ground,  whether  it  be  considered 


Criminal  Law.  857 


CBIMINAL  LAW  (Continued). 

aa  ayidenee  affecting  tha  issues  tried,  or  as  impeaching  evidence 
tending  to  weaken  the  testimony  of  the  complaining  witness.     (Id.) 

168.  FoEGiBT— Absemok  or  Amuiixnt  iqb  Appxllant.— Upon  appeal 
from  a  eonvieticn  for  forgerj,  where  no  farther  proceeding  ap- 
pears to  have  been  taken  l^  appellant  since  the  taUng  of  the  ap- 
peal, and  an  examinatioii  of  the  record  shows  that  no  reason  exists 
for  an  interference  with  the  aetion  of  the  tria!  court,  the  judgment 
and  order  appealed  from  must  be  affirmed.  (People  ▼.  Stanlej, 
290.) 

180.  iNcnr  WxTK  8I8TIB — SuincisNor  or  Intobmation— Absinoi 
or  DsMUBBO. — An  information,  to  which  no  demurrer  was  filed, 
which  charges  the  defendant  with  incest,  and  substantially  follows 
the  language  of  the  statute,  sufficiently  avers  that  the  prose- 
entriz  was  the  sister  of  the  defendant  hj  stating  that  "The  said 
John  G.  Heivner  •  .  •  did  willfully,  unlawfully  and  upon  the  i>erson 
of  one  E^ate  Curless,  a  sister  of  the  defendant,  etc."  It  is  clear 
that  the  defendant  was  thereby  informed  that  Kate  Curless  was 
his  sister;  and  It  eonld  not  have  been  understood  in  any  other  way. 
Even  if  it  were  conceded  that  the  allegation  is  deficient,  it  could 
be  attacked  only  by  special  demurrer.     (People  v.  Heivner,  768.) 

170.  EVIDKNCX— VOLITNTABT  CONrKSSION  BY  DXTSHDAKT  TO  OmCEBS. — 

The  confession  of  the  defendant  made  in  the  presence  of  the  sheriff 
and  district  attorney  was  properly  admitted  in  evidence  as  volun- 
tary, where  both  of  those  officers  testified  that  no  inducement  was 
offered  or  coercion  used,  and  they  both  relate  all  that  occurred  at 
the  time,  and  it  appears  from  their  testimony  that  only  an  inference 
can  be  drawn  therefrom  favorable  to  the  ruling  of  the  court  admit- 
ting the  confession  in  evidence.     (Id.) 

171.  Admonition  or  SnxBirr  to  "Tbll  the  Tbuth.**— The  admonition 
of  the  sheriff  to  the  defendant  to  "tell  the  truth"  is  not  sufficient 
to  avoid  the  confession.     (Id.) 

172.  Absbncb  or  "AaTincB,  Falsehood  ob  Deception.** — There  is  no 
evidence  that  the  sheriff  or  district  attorney  took  any  advantage  of 
the  defendant,  or  used  any  "artifice,  falsehood  or  deception"  to 
obtain  from  him  any  statement;  but  their  conduct  seems  to  have 
been  altogether  decorous,  and  not  violative  of  any  right  of  appel- 
lant.   (Id.) 

173.  Cobbbctnesb  or  Instbuotionb. — It  is  held  that  the  court  com- 
mitted no  error  in  giving  or  refusing  instructions;  and  that  every 
principle  of  law  applicable  to  the  charge  against  the  defendant  and 
to  the  evidence,  and  necessary  for  the  enlightenment  of  the  jurors, 
is  found  in  the  instructions  given  by  the  trial  judge.     (Id.) 

174.  Sttppobt  or  Vbboiot. — ^The  positive  testimony  of  the  prosecutriz, 
and  the  confession  of  the  defendant,  together  with  some  circum- 
stantial  evidence^  afford  ample  support  for  the  verdict.     (Id.) 
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175.  Lewd  and  Lascivious  Ck>NDncr  With  Chiu>— Nonappiakahob 
FOB  Appellant — Absence  of  Eeboe — ArriBiiAMCS. — ^Where  a  de- 
fendant convicted  of  the  crime  of  lewd  and  laseiTiouB  condnet 
with  a  child,  as  provided  in  section  288  of  the  Penal  Code,  has 
appealed  to  this  court,  and  no  brief  has  been  iUed  hy  appellant, 
and  no  appearance  entered  in  his  behalf  for  oral  argument,  and 
it  appears  from  an  examination  of  the  record  that  the  evidence 
abundantly  supports  the  verdict,  that  the  instructions  are  correct, 
and  that  no  error  prejudicial  to  the  substantial  rights  of  appellant 
appears  to  have  been  committed,  the  judgment  and  order  appealed 
from  must  be  affirmed.     (People  v.  Dunning,  300.) 

176.  MUEDEA — SuFFldSNCT  ov  EVIDENCE  TO  SUSTAIN  Vebdict.— Where 
the  defendant  charged  with  murder  in  the  first  degree  was  found 
goiltj  as  charged,  and  upon  appeal  claimed  insufficiency  of  the 
evidence  to  sustain  the  verdict,  and  the  evidence  all  tended  to 
show  that  there  was  a  common  understanding  between  defendant 
and  his  brother,  regarding  hostility  of  the  deceased  manifested 
especially  toward  defendant's  brother,  and  that  one  of  them  com- 
mitted the  crime,  and  two  eye-witnesses  to  what  occurred  testified 
that  defendant  said:  ''What's  with  my  brother  is  with  me,"  and 
that  defendant  then  fired  the  fatal  shot,  the  evidence  is  sufficient 
to  support  the  verdict.     (People  v.  Verduzco,  789.) 

177.  Province  or  Juet— Obedibiutt  of  Witnesses — ^Pbobabilitt  of 
Testimony. — ^Where  there  is  nothing  in  the  testimony  of  the  eye- 
witnesses to  the  homicide  not  susceptible  of  reasonable  explanation 
in  the  light  of  all  the  evidence,  it  was  wholly  within  the  province 
of  the  jury  to  pass  upon  their  credibility,  as  well  as  the  probability 
of  their  testimony.     (Id.) 

178.  Instbugtions — ^Aiding  and  Abettin6  HoMiaDE. — ^Where  the  de- 
fendant claimed  that  his  brother,  who  escaped,  fired  the  fatal  shot, 
and  the  prosecution,  besides  relying  upon  proof  that  defendant  fired 
the  same,  relied  also  upon  a  prior  understanding  between  defendant 
and  his  brother  to  make  a  felonious  assault  upon  deceased  and 
to  aid  and  abet  each  other  in  the  homicide,  the  court  properly 
gave  instructions  based  thereon,  to  the  effect  that  if  they  were 
satisfied  beyond  a  reasonable  doubt  that  defendant  and  his  brother 
did  make  such  assault,  "with  the  defendant  and  his  brother  aiding 
and  abetting  each  other  therein,  and  during  such  assault  Soto  was 
shot,  killed  and  murdered  by  one  of  said  assailants,  according 
to  a  common  prior  understanding,  then  under  such  circumstances, 
•  •  •  no  matter  which  of  the  two  assailants  fired  the  alleged  fatal 
shot,  both  are  equally  guilty  under  the  law.*'    (Id.) 

179.  Instruction  as  to  Reasonable  Doubt. — ^An  instruction  as  to  "rea- 
sonable doubt"  which  showed  no  material  departure  in  phraseology 
or  substance  from  the  frequently  approved  instruction  given  by 
Judge  Shaw  in  the  Webster  case,  was  without  error.     (Id.) 
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180.  iNSTftUOnOM  A8  TO  DUTT  OF  EaOH  JuBOB — OONSUI/TATION — AOBKB- 

MXNT.— The  court  did  not  err  in  an  instmction  the  essence  of  which 
is  that  each  juror  should  decide  for  himself;  but  that  it  is  his  duty 
to  consult  with  the  other  jurors,  and  counsel  with  them  "with  the 
▼iew  of  reaching  an  agreement,  if  they  can  without  violence  to  their 
individual  understanding  of  the  evidence  and  instructions  of  the 
court'' ;  but  if  convinced  that  his  views  are  erroneous,  a  juror  should 
defer  to  the  views  or  opinions  of  the  other  jurors.     (Id.) 

ISl.  MuftDZB— Support  or  Yebdigt  tob  Mansuluohtbb — Conpuctino 
Evidence — Pbovince  op  Juby — ^Bevisw  upon  Appeal. — ^When  a 
defendant  charged  with  murder  was  found  guilty  of  manslaughter, 
and  there  is  testimony  in  the  record  amply  sufficient  to  support 
the  verdict,  the  fact  that  the  evidence  was  conflicting  presented 
A  question  solely  for  the  jury.  It  is  not  the  province  of  this  court 
to  pass  upon  conflicting  evidence  where  it  is  sufficient  in  sub- 
stance to  support  the  verdict.     (People  v.  Lee,  48.) 

182.  Evidence  op  Venue. — The  evidence  of  venue  is  sufficient  if  it  is 
shown  by  the  evidence,  taken  all  together,  that  the  crime  was  com- 
mitted in  the  county  where  the  venue  is  laid.     (Id.) 

183.  Testimony  op  Police  Oppiceb—Iicpbopeb  Cboss-ezamination — 
Statement  by  Deceased. — Where  in  the  testimony  in  chief  of  a 
police  officer  there  was  no  allusion  to  the  deceased,  his  cross-exam- 
ination in  reference  to  a  statement  made  by  the  deceased  in  the 
interest  of  the  defendant  was  properly  disallowed.     (Id.) 

184.  Dying  Dbolabation  op  Deceased. — If  the  deceased  had  made  a 
dying  statement  favorable  to  the  defendant,  which  was  part  of 
the  res  gestae,  the  defendant  might  prove  it  independently;  but  he 
could  not  prove  it  by  improper  cross-examination.  He  did  not  call 
the  officer,  as  his  own  witness,  to  prove  such  declaration.     (Id.) 

185.  Witness  pob  Defendant — ^Declabation  not  Shown  to  be  Dibect 
OB  Pabt  op  Bes  Qestax. — ^When  a  witness  was  called  to  prove  a  state- 
ment by  the  deceased  after  he  had  been  placed  under  arrest,  which 
was  not  shown  to  be  a  dying  statement,  or  part  of  the  res  gestae, 
it  was  properly  excluded  as  not  appearing  to  be  material  or  rele- 
vant, llie  mere  fact  that  the  witness  heard  deceased  make  a 
statement  of  the  trouble  is  too  indefinite  to  show  that  it  was  ad- 
missible or  would  throw  any  light  upon  the  case.     (Id.) 

186.  INSTBUCTION  as  to  MANSIAUOHTBa — ^INVOLUNTABY  MANSIAUOHTEB 

— Law  op  Selp-depensb  not  Qualipibo. — ^An  instruction  as  to  man- 
slaughter given  in  the  language  of  section  192  of  the  Penal  Code, 
though  it  might  well  have  omitted  the  law  of  involuntary  manslaugh- 
ter, yet  was  not  misleading,  where  such  instruction  was  not  so  given 
as  to  qualify  the  law  of  self-defense,  and  other  instructions  were 
fully  given  as  to  the  right  of  self-defense  and  the  right  of  defend- 
ant to  act  on  appearances.     (Id.) 
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187.  MuBDK»— SuppoBT  OF  Vboiov  iqb  ICanslavqrtb.— Upoii  trial 
of  a  eharge  of  murdor,  where  the  wife  of  the  deeeaeed,  eor- 
roborated  by  her  danghteiB,  testified  for  the  proseeatioB  that  de- 
fendant deliberatelj  fired  the  fatal  ehot,  withont  neeesnty,  though 
her  testimony  was  inconsistent  in  some  particnlars,  and  the  evi- 
dence for  defendant  showed  that  defendant  and  a  eodefendaat 
were  deputy  fish  and  game  commissionerB  who  had  arrested  the 
deceased  for  nnlawfol  fishing,  who  endeavored  to  reach  for  his 
gon  under  his  wagon,  and  was  commanded  by  the  codefendant 
with  a  drawn  pistol  to  stop,  whereupon  deceased  seised  hold  of 
such  pistol,  and  tried  to  wrest  it  from  the  codef endanf s  hand,  and 
in  the  struggle  the  codefendant  shot  him  twice  with  the  pistol,  and 
the  defendant  fired  another  shot,  which  hit  the  deceased,  and 
shortly  afterward  he  died,  a  verdict  against  the  defendant  for 
manslaughter  was  sufficiently  supported.     (People  v.  Bond,  175.) 

188.  Pbovinob  ov  Jdby — Cbxdibilitt  or  Wrmusia^— Wsioht  ov  £vi- 

DENGI — RsvnW    UPON    APPEAL   LIMITED    TO    INHERENT    ImPBOBABUt 

ITT. — The  jurors  in  such  case  are  the  exclusiye  judges  of  the  credi- 
bility of  the  witnesses  and  of  the  weight  of  the  evidence,  and 
appellate  courts  are  bound  by  the  verdict,  unless  it  appears  that 
the  testimony  in  support  of  the  verdict  is  so  inherently  improbable 
as  to  demand  its  rejection.  Eeld,  that  it  cannot  be  said  that  the 
wife  of  the  deceased,  as  a  witness,  was  not  honestly  mistaken  in 
reciting  some  of  the  less  important  details  of  the  occurrence,  or 
that  her  story  was  not  substantially  correct  as  to  the  vital  points 
surrounding  the  homicide.     (Id.) 

189.  FiBiNO  ov  Fatal  8ho^— <2uestion  fob  Juby. — ^It  was  a  question 
for  the  jury  who  fired  the  fatal  shot;  and  if  there  is  any  evi- 
dence in  the  record  from  which  a  rational  inference  might  be 
drawn  that  defendant  fired  the  fatal  shot,  the  verdict  is  conclusive 
on  that  question.  Held,  that  it  cannot  be  said  in  view  of  the  evi- 
dence in  the  record  that  the  verdict  against  defendant  on  thai 
question  was  unwarranted.     (Id.) 

190.  Theory  of  Aiding  and  Abetting  CRiiaB.--I7poB  the  possible  the- 
ory that  the  codefendant  fired  the  first  shot,  which  caused  a  flesh 
wound,  that  defendant  fired  the  second  shot  which  contributed  to 
the  fatal  result  by  wounding  defendant  and  making  him  loosen  his 
hold,  and  that  the  codefendant  fired  the  fatal  shot,  the  defendant 
was  properly  found  guilty  as  having  aided  and  abetted  the  crime. 
(Id.) 

191.  Communication  of  Pubpobs  of  Codefendant  to  Defendant  not 
Bequired. — It  was  not  necessary  that  the  codefendant  should  have 
communicated  to  the  defendant  his  purpose  to  trt  the  fatal  shot 
to  make  the  defendant  chargeable  as  a  principaL  If,  with  the 
knowledge  of  the  defendant,  the  codefendant  feloniously  made  the 

bttlt,  and  the  defendant  voluntarily  assisted  in  taking  the  life 
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of  the  deceased,  although  he  did  not  flre  the  fatal  ehoti  both  would 
be  equally  guiltj,  and  the  defendant  would  be  an  aider  and 
abetter  of  the  crime  committed.     (Id.) 

192.  Absincx  07  OoNBPnucT— Aiding  ob  Enoottbaoino  Grimx. — Al- 
though there  was  no  conspiracj  to  commit  an  offense,  still  if  one 
person  commits  an  offense,  and  the  accused  was  present  and  knew 
the  intention  of  the  other,  and  aids  by  acts  or  encourages  b/ 
words  or  gestures  the  person  engaged  in  the  commission  of  tha 
offense,  he  would  be  guilty  of  the  offense  committed.    (Id.) 

193.  Rational  Conolusion  or  Guilt  vbou  Eyioxnca— Suitioixnot  ov 
EviDBNGX  TO  Convict. — Since  a  rational  conclusion  may  be  drawn 
from  the  evidence  either  that  the  defendant  fired  the  fatal  shot,  .or 
wrongfully  contributed  to  the  death  of  the  deceased,  or  that  the 
codefendant  wrongfully  made  a  felonious  attempt  to  kill  the  de- 
ceased, and  that  defendant,  with  knowledge  of  such  assault,  aided 
in  the  consummation  of  the  unlawful  purpose  and  therefore  be- 
came an  aider  and  abetter  of  the  crime,  his  contention  as  to  tha 
insufficiency  of  the  evidence  to  convict  him  cannot  be  upheld* 
(M.) 

194.  INSTBUOTIONS — ^ABSENCE  09  Pbbjitdicial  Ebbob. — ^It  is  hoM  that 
there  was  no  prejudicial  error  in  the  giving  or  refusing  of  instructions; 
that  all  the  elements  of  every  degree  of  crime  involved  in  the  of- 
fense charged  were  fully  defined;  that  nothing  was  omitted  neces- 
sary for  the  information  of  the  jury;  that  there  was  no  conflict 
in  the  instructions  when  construed  together;  and  that  the  theory 
of  the  defense,  as  formulated  for  the  defendant  appealing,  was 
folly  presented  to  the  jury  in  the  instructions.     (Id.) 

1195.  Jxtstifiablb  Homicidx  by  Abbestino  Oitigxb — Consistent  In- 
BTBUOTiONS — GoNSTBucTiON  WiTH  Chaboe. — ^It  Is  held  that  in- 
structions as  to  the  law  of  justifiable  homicide  by  an  arresting 
officer  were  not  inconsistent,  when  they  were  to  the  effect  that 
if  the  officer  is  authorized  to  make  the  arrest,  he  may  use  what- 
ever force  is  necessary  to  accomplish  his  purpose  and  overcome 
whatever  resistance  may  be  offered,  and  that  if  the  resistance  was 
of  such  a  nature  that  it  appeared  to  the  officer  as  a  reasonable 
man  that  he  or  anyone  acting  with  or  under  him  was  in  danger 
of  receiving  great  bodily  harm,  he  would  be  justified  in  killing 
the  prisoner;  but  that  this  right  appearing  to  him  as  a  reasonable 
man  to  overcome  all  resistance,  even  to  the  taking  of  life,  cannot 
be  used  as  a  subterfuge  to  take  life  without  necessity;  and  that 
any  ambiguity  therein  is  fully  cured  by  the  remaining  charge  of 
the  court,  completely  expressing  all  the  conditions  to  which  the 
evidence  relates  and  under  which  the  right  to  take  the  life  of  the 
deceased  existed.    .(^^) 
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196.  EviDiNCS— BiHNANTS  OF  Shibt  Wobh  bt  Dbckaskd. — ^Th«  eoiiTt 
did  not  err  in  admitting  in  evideneo  the  remnants  of  the  slurt 
i?om  by  deceased  at  the  time  of  the  homidde,  whieh  had  been  im 
the  custodj  of  the  sheriff  from  the  time  when  it  was  remoTed  from 
the  bodj.  If  appellant  relied  upon  the  absence  of  a  proper  found- 
ation for  its  admission,  he  should  have  called  the  attention  of 
the  court  thereto,  or  have  questioned  the  witness  concerning  it. 
(Id.) 

197.  TxsTiMONT  OF  Shxbiff  to  Direction  of  Fatal  BuLLST.'-The 
court  properly  allowed  the  testimony  of  the  sheriff,  who  had  in- 
spected the  body  after  the  homicide,  and  was  competent  to  de- 
scribe what  he  saw,  that  a  bullet  had  entered  the  left  side  of  the 
deceased,  and  passed  through  his  body  and  came  out  on  the  right 
side;  and  where  that  fact  appears  without  conflict,  the  testimony,  is 
Tiew  of  the  conceded  facts,  was  favorable  to  the  appellant.     (Id.) 

198.  Opinion  £vii>snci — Aqm  of  Decxasid. — ^The  court  properly  al- 
lowed a  witness  long  familiar  with  the  deceased  to  give  his  opin- 
ion as  to  his  age.  The  rule  seems  to  be  that  age  is  provable  by 
the  inference  of  any  competent  observing  witness.     (Id.) 

199.  Offebsd  EvmxNGB  to  Show  Nonwobkablb  Condition  of  Fish- 
XNO  Laodxb  —  iNrEEENCs  OBVIATED  BT  INSTRUCTION. — Any  infer- 
ence from  offered  evidence  to  show  the  nonworkable  condition  of 
a  fishing  ladder  within  the  prohibited  distance  from  which  de- 
fendant was  fishing  that  it  would  not  be  a  misdemeanor  to  fish 
there  is  obviated  by  an  instruction  that  "the  fish  eommissionen 
placed  deceased  under  arrest  for  the  violation  of  the  game  and 
fish  laws  of  California  committed  in  their  presence."     (Id.) 

£01.  EviDSNGX  or  Treatment  of  Another  Person  Arrested. — The 
court  properly  excluded  offered  evidence  to  show  the  manner  in 
which  the  game  and  fish  commissioners  had  treated  another  person 
previously  arrested  for  violating  the  fish  law,  as  not  being  per- 
tinent to  disprove  the  commission  of  the  crime  for  which  the  de- 
fendant was  being  tried.     (Id.) 

202.  Cross-examination  of  Codefxndant — Absence  of  Prxjxtdicial 
Error. — It  is  held  that  no  prejudicial  error  appears  upon  the  cross- 
examination  of  the  codefendant  as  to  his  evidence  upon  the  pre- 
liminary examination;  that  preliminary  questions  were  properly 
allowed  without  producing  the  transcript,  and  that  further  answen 
were  so  satisfactory  that  no  prejudice  could  possibly  have  resulted 
to  the  defendant;  and  that  there  was  no  prejudicial  error  upon  any 
subject  matter  of  his  cross-examination.     (Id.) 

203.  MANSIiAUOHTER — APPEAL     TAKEN      PRIOR     TO     CODB     AMENDMENT 

— ^Written  Service  of  Notice  Essential. — Where  the  judgment 
eonvicting  appellant  of  manslaughter,  and  the  order  denying  him 
a  new  trial  were  rendered  prior  to  the  taking  effect  of  the  amend- 
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in«nt  to  tlie  PenftI  Oode  allowing  an  oral  notice  of  appeal,  tlie  onlj 
method  of  taking  the  appeal  to  this  coort  from  such  judgment 
and  order  was  hj  the  serrice  and  filing  of  a  written  notiee  of  ap* 
peaL    (People  r.  Beeee,  327.) 

204.  EmoT  07  Failttbx  or  Appellant  to  Appeab. — ^Where  the  appel- 
lant haa  filed  no  brief  or  points  and  authorities,  this  omission 
would  alone  be  sufBeient  to  jnstiiy  the  dismissal  of  the  appeal^ 
if  one  had  been  taken.    (Id.) 

205.  Want  or  Jxteisdiotion  op  AppxaXt— Cbtifeoats  of  Clerk  op 
SiTPBEiOE  CouBT— Teansgrift  Stbigxen  ibom  Filbs. — ^Whoro  the 
elerk  of  the  superior  eonit  eertifies  that  no  written  notiee  of  appeal 
is  on  file  in  tlmt  court,  and  that  no  notiee  of  appeal  of  any  kind 
in  this  case  is  found  upon  its  reeords,  it  clearly  appears  that  appel- 
lant has  failed  to  pursue  the  course  required  when  the  judgment 
and  order  appealed  from  were  rendered,  and  that  this  court  is 
without  jurisdiction  to  review  the  record  filed  here,  and  it  will 
order  the  transcript  to  be  stricken  from  the  files  of  the  court. 
(H.) 

206.  Mdbdeb— YEEDior  pob  Manblauohteb-^elp-defense — Sdppobt 
OP  Yeediot. — ^Upon  a  prosecation  for  murder,  where  the  verdict  was 
for  manslaughter,  and  the  eridence  shows  that  after  the  defend- 
ant and  the  deceased  had  quarreled  in  a  saloon,  the  defendant 
went  and  armed  himself,  and  on  his  return  to  the  saloon  fired  three 
shots  into  the  body  of  the  deceased  while  he  was  unarmed,  from 
which  he  died,  the  evidence  was  sufficient  to  sustain  the  verdict 
of  the  jury  that  the  killing  was  unlawful  and  not  in  necessary  self- 
defense.     (People  T.  Wtfbster,  348.) 

207.  Selp-depensb — Question  worn  Jubt. — ^Whether  the  killing  was  done 
in  self-defense  was  a  question  peculiarly  for  the  jury;  and  it  is 
not  the  province  of  this  court  to  interfere  with  their  verdict  on 
that  question,  which  is  final  and  conclusive.     (Id.) 

208.  iNSTBUcnoN — Jubt  not  "Pullt  Satisfied^  op  Gumr — "Reason- 
able Doubt." — ^An  instruction  that,  ''Laws  are  made  and  juries 
called  to  investigate  cases  as  much  for  the  protection  of  the  inno- 
cent as  for  the  punishment  of  the  guilty.  If,  therefore,  after  a 
careful  consideration  of  all  the  evidence,  you  are  not  fully  satisfied 
that  the  defendant  is  guilty,  you  must  say  so  by  your  verdict.  By 
so  doing  the  object  of  the  law  will  be  as  fully  attained  as  if  you 
rendered  a  verdict  of  guilty,"  is  not  prejudicial  to  appellant,  be- 
cause of  the  use  of  the  words  "fully  satisfied,"  instead  of  the  words 
''satisfied  to  a  moral  certainty  and  beyond  a  reasonable  doubt." 
Passing  the  point  that  the  instruction  is  favorable  to  the  defendant, 
where  it  appears  that  the  law  of  ''reasonable  doubt"  was  often  and 
clearly  stated,  the  jury  could  not  have  misunderstood  his  rights 
in  that  r^ard.    (Id.) 
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809.  iNSTEuonov  as  to  ^'Oomsxqusncxs  or  Yoluiitast  Act* — TmB' 
SUMKD  Intention. — The  court  correetlj  instructed  the  jury  that  *% 
person  must  be  preeumed,  and  if  presumed,  to  intend  to  do  that 
which  he  Toluntarilj  and  willfullj  does  in  fact  do,  and  must  abo 
be  presumed  to  intend  all  the  natural,  probable  and  usual  eonse- 
queneee  of  his  own  acts;  and  therefore,  if  one  person  assaults  an- 
other Tiolentlj  with  a  dangerous  weapon,  Vkeij  to  kiD,  and  which 
does  in  fact  destroy  the  life  of  the  person  assailed,  the  natural 
presumption  is  that  such  assailant  intended  death  or  other  great 
bodily  harm.  In  the  absence  of  evidence  to  the  contrary,  tfaiB 
presumption  must  prevail."     (Id.) 

filO.  Justifiable  Homicide — ^Inaccurate  Instruction  not  Prejudiciaii 
— Full  Instructions  as  to  "Apparent  Necessity." — ^An  instme- 
tion  that  "to  justify  homicide  on  the  ground  of  self-defense^  it 
must  appear  that  the  danger  was  so  urgent  and  pressing  that,  in 
order  to  save  the  life  of  the  slayer  or  to  prevent  his  receiving 
great  bodily  harm,  the  killing  of  the  other  was  absolutely  neces- 
sary, and  it  must  appear  the  person  killed  was  the  assailant,  or 
that  the  slayer  had  really  and  in  good  faith  endeavored  to  decline 
further  struggle,"  though  it  is  inaccurate,  and  should  not  have 
been  given,  yet  the  giving  of  it  is  not  prejudicial,  where  the  right 
of  the  defendant  to  act  upon  "apparent  necessity"  was  fully  and 
completely  recognized  in  numerous  other  instructions.     (Id.) 

211.  Instructions  as  to  Self-defense  too  Broadly  Stated. — EM^ 
that  requested  instructions  as  to  the  right  of  self-defense  against 
an  "unlawful  attack,"  and  assuming  that  a  person  can  deliberately 
persist  in  the  mere  exercise  of  a  techmcal  right,  when  he  has  rea- 
son to  know  that  by  so  doing  he  will  be  placed  under  the  necessity 
of  killing  a  person  in  self-defense,  were  too  broadly  stated,  and 
were  properly  refused.     (Id.) 

212.  Simple  Assault  not  Justifying  Homicide. — ^A  simple  assault 
would  be  an  "unlawful  attack,"  yet  it  would  not  justify  a  homi- 
cide.    (Id.) 

213.  "Unlawful  Attack"  Warrantino  Self-defense. — ^The  only  "hm- 
lawful  attack"  which  would  warrant  the  defendant  in  killing  bis 
assailant  is  such  an  attack  as  would  put  him,  as  a  reasonable  per- 
son, in  fear  of  being  killed  or  of  receiving  great  bodily  harm;  any 
"unlawful  attack"  falling  short  of  this  would  be  unavailable  as  a 
defense  to  a  charge  of  homicide.     (Id.) 

214.  Persistence  in  Mere  Technical  Bight — Self-defense  not  Pbb- 
MissiBLE. — ^A  person  cannot  deliberately  persist  in  the  immediate 
exercise  of  a  mere  technical  right  when  he  has  reason  to  know  that 
by  BO  doing  he  will  be  placed  under  the  necessity  of  killing  a 
human  being  in  self-defense.     (Id.) 

215.  Murder — Refusal  of  Instruction — Character  of  Deceased — 
Evidence  not  Beturned — ^Presumption  upon  Appeal. — Where  as 
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evidenee  Is  retornod  npon  appeal,  it  eannot  be  held  prejudicially 
erroneous,  under  all  circumstances,  to  refuse  an  instruction  re- 
quested by  the  defendant  as  to  the  character  of  the  deceased.  For 
the  purpose  of  supporting  the  ruling,  this  court  must  presume  that 
no  evidence  was  introduced  relating  to  the  character  of  the  de- 
ceased,    (People  T.  Howland,  863.) 

216.  Instruction  as  to  Silf-difensb  Involvino  Evidinob. — ^When  an 
instruction  as  to  self-defense  involves  the  question  whether  or  not 
the  defendant  was  called  upon  in  good  faith  to  decline  any  further 
struggle,  which  could  only  be  determined  from  evidence  not  le- 
tumed,  it  cannot  be  said  to  involve  error.     (Id.) 

217.  Insteuction  Usma  Word  "Mubdie"— Absknox  or  Eyidencx. — ^I& 
the  absence  of  the  evidence,  it  eannot  be  said  that  the  use  of  the 
word  "murder,"  in  an  instruction  instead  of  "killing,"  prejudiced 
the  defendant,  since  his  defense  may  have  been  an  alibi,  and  he  may 
have  admitted  that  a  ''murder"  was  committed.     (Id.) 

218.  Peejudiciallt  Eebonious  Insteuction  as  to  Oiecuicstantial 
Evidence— Mattbes  or  Faot. — A  long  argumentative  instruction 
as  to  the  advantages  of  circumstantial  evidence  as  compared  with 
direct  evidence,  which  contains  practically  all  of  the  objectionable 
comments  held  prejudicially  erroneous,  in  People  v.  VerenesenecJcoe- 
koehhoff,  129  Oal.  497,  and  which  charged  the  jury  as  to  matters  of 
fact,  was  improper  in  any  conceivable  state  of  facts  not  negatived 
by  the  instruction  itself,  and  is  ground  of  reversal.     (Id.) 

219.  Duty  of  Teial  Judge. — The  trial  judge  must  not  in  his  charge,  or 
during  the  trial,  directly  or  indirectly,  assume  the  guilt  of  the  ar- 
eused,  nor  use  any  language  from  which  the  jury  can  legitimately 
infer  what  the  views  of  the  judge  are  upon  the  issues  of  fact  sub- 
mitted to  them.     (Id.) 

220.  Bblative  Mbeits  or  Oiecuhstantial  and  Diebot  Evidence— In- 
struction AS  TO  Mattee  or  Fact. — ^The  law  declares  nothing  as  to 
the  relative  merits  of  direct  and  circumstantial  evidence.  The  court 
eannot  argue  their  relative  merit  to  the  jury;  and  an  instruction 
declaring  no  settled  rule  of  law,  but  charging  the  jury  as  to  matter 
of  fact,  is  violative  of  section  19  of  article  VI  of  the  constitution. 
(Id.) 

'^ '  221.  Statement  not  or  Infeeence  Deawn  bt  Jubt. — ^To  tell  the  jury 

'^  that  circumstantial  evidence  is  not  likely  to  be  fabricated,  and  that 

it  has  a  great  advantage  over  direct  evidence,  cannot  be  accepted  as 
i<  a  statement  of  an  inference  that  the  jury  would  be  sure  to  draw- 

1^  (Id.) 

:  £^  222.  Statement  or  Absence  or  Direct  Evidence. — ^Where  the  jury 

I*  ^^^  were  informed  by  the  instruction  itself  that  there  was  no  direct 

evidence  of  any  eye-witness  of  the  homicide,  it  cannot  be  assumed 
7^'  ISOsLApp.- 
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tbftt  the  CHe  for  the  prosecution  wm  based  npOB  diieet  evideaee, 
and  that  the  inttmetion  was  not  prejudicial  to  the  appeUant.    (Id.) 

228.  Mimj>nr-43uppoiT  or  Yiboict. — Held^  that  the  eridenee  k  dear 
and  eonvineing  that  the  defendant  charged  with  mnrder  was  justly 
eonvieted  of  murder  in  the  first  degree;  that  the  defendant  may 
eonsider  himself  fortunate  that  the  jury  fixed  the  penalty  at  life 
imprisonmenty  instead  of  leaving  the  severer  penalty  to  be  im- 
posed by  the  court;  that  there  is  no  pretense  of  excuse  or  justifica- 
tion for  the  homicide;  and  that  the  case  for  the  people  rested  upon 
the  dying  declaration  of  the  deceased,  the  testimony  of  eye-witn( 
to  the  shootiogy  and  the  defendant's  attempt  to  escape  from  ji 
after  his  arrest.     (People  y.  Petruzo,  569.) 

224.  Dying  Declaration  or  Austbian—Intkbpbbteb — TaANSLAnim 
Bkfobk  Sionatubb — Heabino  in  English  Undkestood — ^Adiobsioh. 
Where  the  dying  declaration  of  the  deceased  was  first  given  in  the 
Austrian  language  to  an  interpreter,  and  it  was  formally  written 
down  in  English,  and  read  to  and  understood  by  him  before  signing 
it,  and  he  had  first  been  informed  by  the  attending  physician  that 
he  would  die,  and  the  declaration  stated  that  it  was  made  in  fear 
of  death,  and  believing  that  he  was  about  to  die,  and  stated  the  de- 
tails of  the  shooting  by  defendant  and  his  eompanion,  and  no  objec- 
tion was  made  thereto,  it  was  properly  admitted.     (Id.) 

825.  Testimony  of  Physictan — Cektainty  of  Dkath — Opinion — Point- 
ing Out  Shooting  Pasties. — ^Where  the  attending  physician,  before 
the  dying  declaration  was  admitted,  testified  that  he  told  deceased, 
through  another  party,  that  he  would  die,  and  when  his  opinion 
was  asked  as  to  his  living  or  dying  at  that  time,  stated,  over  ob- 
jection, that  when  he  so  told  the  deceased,  his  opinion  was  that 
he  would  eertainly  die,  the  answer  was  without  prejudice.  He  fur- 
ther testified  that  when  defendant  and  hia  eompanion  were  brought 
before  deceased  he  pointed  them  out  as  the  parties  who  did  the 
•hooting.     (Id.) 

226.  GSOSSBXAMINATION     OF     PHYSICIAN — SPIAKINO     ThBOUGH     INTEK- 

PBBTES — INOOUPBTKNT  HEARSAY. — ^Whore  the  physlcian  testified  on 
cross-examination  that  all  he  had  to  do  with  the  defendant  was 
done  through  the  interpreter,  and  the  interpreter  only  spoke  te  him, 
his  testimony  as  to  what  the  interpreter  said  to  him  was  ineompe- 
tent  hearsay.     (Id.) 

227.  Settled  BnL»— Inoompbtsnt  ErmBHCB— NidssAET  TEAHSLAnoH. 
It  is  a  well-settled  rule  that  a  witness  is  incompetent  to  testify  to 
a  declaration  made  by  a  party  when  it  is  necessary  to  have  it  trans- 
lated before  it  can  be  understood  by  the  witness.  Such  testimony 
is  clearly  hearsay,  as  the  witness  necessarily  testifies  to  what  the 
interpreter  declares  the  other  party  said.     (Id.) 

225.  WAivn  or  Objection — ^Motion  to  Stsiks  Out. — ^Where  no  objee- 
tion  was  taken  to  the  original  evidenoe  of  the  physician  that  ho  in- 
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formed  the  deeeased  through  another  partj  that  he  could  not  liye, 
objection  to  such  evidence  is  waived  and  cannot  be  urged  for  the 
first  time  on  motion  to  strike  it  out.     (Id.) 

829.  Tbnabub  Testiicont  as  to  Pointing  Oxtt  Pabtixs— Sxtbstancx  or 
Dtino  Diolasation — ^Etidengx  a8  to  Uss  or  English. — ^The  testi- 
mony as  to  the  pointing  out  by  the  deceased  of  the  parties  who 
shot  him,  when  brought  before  him,  was  tenable  as  proving  by 
ocular  demonstration  the  substance  of  his  dying  declaration.  Other 
witnesses  further  testified  that  he  identified  them  in  the  use  of 
the  English  language.     (Id.) 

230.  Firing  or  Fatal  8hot~Disagbxxicint  or  Witnessks  Iicmatsbial 
— Aiding  and  Abetting. — It  is  immaterial  that  all  the  witnesses 
did  not  agree  that  defendant  alone  fired  the  fatal  shot,  since, 
whether  he  did  so  or  only  aided  and  abetted  in  the  consummation 
of  the  crime,  there  was  ample  evidence,  on  either  theory,  to  justify 
the  conviction  of  the  defendant.     (Id.) 

231.  District  Attorney  not  Bound  to  Elect — ^Province  of  Jubt.^' 
The  district  attorney  was  not  required  to  elect  one  or  the  other  of 
these  positions  on  which  to  base  his  claim  for  a  verdict.  His  duty 
was  done  when  he  presented  the  evidence;  and  it  was  for  the  jury, 
under  proper  instructions,  to  follow  the  witnesses  whose  testimony 
carried  conviction.  In  such  case,  the  witnesses  testified  to  only  one 
transaction  and  one  offense,  and  under  the  law  he  was  a  principal, 
and  could  be  convicted  of  murder  under  either  contingency.     (Id.) 

282.  Declaration  About  Shooting  Day  After  Homicide — Part  of 
Bes  Gestae. — ^While  it  is  true  that  the  facts,  circumstances  or 
declarations  which  grow  out  of  the  principal  fact  and  serve  to  illus- 
trate, qualify  or  explain  it  constitutes  the  res  gestae;  still  that  term 
is  not  so  comprehensive  as  to  include  declarations  made  on  the  day 
following  the  homicide  and  many  hours  thereafter,  as  to  what  was 
then  said  about  the  shooting  which  took  place  the  night  before. 

(W.) 
233.  Instruction  as  to  Aiding  and  Abetting  'ITnlawful  Act." — An 
instruction  tbat  if  the  jury  "believes,  upon  the  evidence,  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  defendant  was  pres- 
ent aiding  and  abetting  in  the  commission  of  an  unlawful  act,  and 
that  in  the  commission  of  said  unlawful  act  deceased  was  killed,  it 
will  be  your  duty  to  bring  in  a  verdict  of  guilty  of  murder  in  the 
first  degree,"  was  abstractly  erroneous;  but  where  the  only  "unlaw- 
ful act"  proved  is  the  deliberate  attempt  to  take  the  life  of  the 
deceased,  unless  there  be  some  evidence  of  an  attempt  to  commit 
robbery,  the  instruction  is  obviously  without  prejudice.     (Id.) 

23^.  Instruction  Abstractly  Erroneous  not  Erroneous  in  Fact. — 
An  instruction  may  be  abstractly  erroneous  as  a  general  proposition 
and  yet  not  erroneous  when  considered  in  connection  with  the  par- 
ticular case  and  the  facts  to  which  it  relates.     (Id.) 
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235.  iNSTBucnoH  or  Gouet  as  to  "UNLAwruL  Acif — Ai»iNO  AMD  Abiiv 
TINO  MuBOXft. — That  the  eonrt  intended  by  the  words  "aiding  and 
abetting  an  unlawful  act,"  to  refer  to  the  act  of  murder,  is  shows 
by  an  instruction  given  at  defendant's  request,  that  'Ht  must  be 
proved  to  a  moral  eertaintj  and  beyond  all  reasonable  doubt  that 
the  person  charged  as  an  aider  and  abetter  of  his  malice  afore- 
thought was  present,  aiding  and  abetting  his  prineipal  in  the  aet 
of  taking  the  life  of  the  deceased^"  and  that  otherwise  ''you  cannot 
eonvict  him  of  murder."     (Id.) 

236.  Instructions  as  to  "Motivx." — The  court  did  not  err  in  an  in- 
struction that  if  the  jury  were  satisfied  beyond  a  reasonable  doubt 
that  the  crime  of  murder  has  been  oommitted  and  that  defendant  is 
guilty  thereof,  "then  the  motive  for  its  eommission  is  unimportant 
and  not  material."  But  that  the  court  did  not  minimize  "motive** 
appears  from  another  instruction  that  the  absence  of  motive  'is  a 
circumstance  in  favor  of  innocence,"  and  that  when  there  is  "reason- 
able doubt  as  to  who  committed  it^  affords  a  strong  presumption 
of  innocence."     (Id.) 

237.  Instruction  as  to  Attxicpt  to  Escapi  not  Prbjudiciau — ^Where 
there  was  evidence  that  after  the  arrest  of  the  defendant,  while 
he  was  in  the  county  jail,  he  attempted  to  escspe,  an  instruction 
to  the  jury  that  if  they  found  this  to  be  true  from  the  evidence, 
"that  fact  alone  is  not  evidence  of  guilt,  but  it  is  a  circumstance 
that  the  jury  may  well  consider  in  determining  the  guilt  or  inno- 
cence of  the  defendant/'  is  not  prejudicial  to  the  defendant  from 
the  use  of  the  word  "well,"  but  it  is  more  favorable  to  defendant 
than  he  would  expect,  in  declaring  that  the  attempt  to  escape,  "of 
itself,  is  not  evidence  of  guilt,"  but  of  this  defendant  appealing 
cannot  complain.     (Id.) 

238.  Instruction  as  to  Guilt  Following  Intention  to  Kiui  not 
PssjuDiGiALLT  MISLEADING. — An  instruction  that  "every  person  is 
presumed  to  intend  what  his  acts  indicate  his  intention  to  have  been, 
and  if  you  find  from  the  evidence  beyond  a  reasonable  doubt  that 
defendant  fired  a  loaded  pistol  at  the  deceased  and  killed  him, 
the  law  presumes  that  defendant  intended  to  kill  the  deceased,  and 
unless  it  is  shown  by  the  evidence  that  his  intention  was  other  than 
his  acts  indicated,  the  law  will  not  hold  him  guiltless,"  though  it  was 
error  to  instruct  the  jury  that  guilt  would  follow  from  such  inten- 
tion, yet,  in  view  of  the  facts  and  circumstances  of  the  case,  sad 
the  other  instructions,  the  jury  could  not  have  been  misled  or  preju- 
diced by  the  instruction.     (Id.) 

239.  Bequest  Properlt  Betuseix— Absence  or  Conspibact — ^Doubt  as 
to  Firing  Fatal  Shot — Omission  or  Aiding  and  Abetting. — ^A  re- 
quested instruction  by  defendant  that  "if  a  person  is  killed  by  a 
bullet  fired  from  a  pistol,  and  two  persons  each  at  the  same  tims 
$19  loaded  pistols  at  him,  and  one  of  the  persons  is  on  trial  and 
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there  Is  no  eonspiraey  proyed  between  tbe  two  peTsone  wbo  fired, 
and  the  jnry  mre  in  donbt  as  to  whieh  shot  killed  the  deceased,  the 
defendant  is  entitled  to  the  benefit  of  that  donbt,  and  should  be 
acquitted/'  was  properlj  refused  as  precluding  the  jury  from  consid- 
ering the  theory  that  the  defendant  was  an  aider  and  abetter,  al- 
though there  might  be  no  oonspiraey  between  them.     (Id.) 

240.  BXQUKSTS  GovERKD  BT  Chasgs. — ^It  was  not  error  to  refuse  ve- 
quested  instructions,  where  the  principles  embodied  therein,  so  far 
as  correct,  were  eoyered  by  the  instructions  given  by  the  court  in  its 
sharge.     (Id.) 

841.  MuBDOt — Impanzlicent  or  Jttbt— Exhaustion  or  Jubobs  » 
Dbpabticbnt  Panbl — CoMPLBnoN  ntOM  CoDEPABTMENT. — ^In  the 
impanelment  of  a  jury  upon  a  criminal  trial  for  murder,  where 
the  impanelment  of  the  jury  was  incomplete  and  the  panel  was  ex- 
hausted In  the  department  of  the  superior  court  in  which  the  trial 
was  had,  the  panel  may  be  completed  from  the  trial  jury  panel  sum* 
moned  in  another  department  of  the  same  superior  court.  (People 
T.  Loomer,  654.) 

842.  SuppoBT  OF  Yebdici^— CoNfLicrmo  Evidencb.— Where  the  defend* 
ant  relied  upon  self-defense,  and  the  evidence  was  conflicting,  and 
tbe  testimony  for  the  people  tends  to  prove  the  guilt  of  the  defend- 
ant, this  court  will  not  disturb  a  verdict  finding  the  defendant  guilty 
of  murder  in  the  second  degree.     (Id.) 

243.  Depobmitt  of  Dbpendan^t— Pboop  at  Tbial — ^Pbopeb  Bbfusal  of 
Motion  to  Exhibit  Unclad  Body  to  Jubt. — ^Where  the  deformity 
of  the  body  of  the  defendant  in  having  one  limb  shorter  and  smaller 
than  the  other  was  proved  at  the  trial  by  his  own  testimony  and  by 
his  physician's  uncontradicted  testimony,  the  court  did  not  err  in  re- 
fusing his  motion  for  leave  to  exhibit  his  unclad  body  to  the  jury 
for  the  purpose  of  exhibiting  the  deformity  so  proved.  The  sub- 
stantial rights  of  the  defendant  were  not  prejudiced  by  such  ruling. 
(Id.) 

244.  Bbqxtested  Instbuctions  Substantially  Embodied  in  Cbabob.— 
The  court  did  not  err  in  refusing  instructions  requested  by  the  de- 
fendant which,  so  far  as  correct,  were  substantially  embodied  in  the 
instructions  given,  which,  taken  as  a  whole,  are  not  only  full  and 
complete,  but  well  calculated  to  protect  and  guard  the  defendant 
in  securing  a  fair  and  impartial  consideration  at  the  hands  of  the 
jniy.     (Id.) 

245.  Pbopeb  Instbugtion  as  to  Thbbats  of  Deoeasbd. — ^In  view  of  the 
evidence,  it  is  held  that  the  court  properly  instructed  the  jury  that 
"previous  threats  of  the  deceased  toward  the  defendant,  however  vio- 
lent they  may  have  been,  are  not  of  themselves  suficient  to  justify 
the  defendant  in  slaying  the  deceased;  to  excuse  or  justify  him,  he 
must  have  acted  under  an  honest  belief  that  it  was  necossazy  at  tbe 
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time  of  taking  the  life  of  the  deeeaaed.  In  order  to  mltb  Us  own  or 
himself  from  great  bodily  injurj,  and  it  mast  appear  that  there  was 
reasonable  cause  to  excite  this  apprehensioA  on  hia  part"     (Id.) 

246.  Threats  of  Dicxaskd  Against  Fathxb  ov  Derndaotv— Duty  of 
Defendant  to  Bequest  Instbuctions. — Where  there  was  some  evi- 
dence tending  to  show  threats  and  acts  of  hostility  against  the 
father  of  the  defendant,  between  whom  and  deceased  there  was  n 
dispute  about  a  erop  of  com  which  deceased  was  cutting,  as  well  as 
«  dispute  with  defendant  concerning  the  same  erop,  if  defendant 
wished  instructions  given  concerning  his  defense  of  his  father,  as 
well  as  of  himself,  it  was  his  dut/  to  request  such  instructions,  if  he 
deemed  the  evidence  sufficient  to  warrant  the  same.     (Id.) 

247.  Bequest  as  to'  Justifiable  HoinciDS. — ^When  the  court,  at  de- 
fendant's request,  gave  an  instruction  as  to  justifiable  homicide,  in 
the  language  of  section  197  of  the  Penal  (>)de,  and  he  did  not  ask 
further  elaboration  of  that  section,  nor  any  additional  instructions 
concerning  defense  of  his  father,  his  complaint  that  the  court  failed 
to  so  instruct  cannot  now  be  entertained  upon  appeaL     (Id.) 

24S.  Pbopeb  Request  as  to  Duty  of  Each  Jubob — ^Beasonablb  Doubt. 
A  requested  instruction  that:  "In  criminal  cases,  the  law  requires 
the  concurrence  of  twelve  minds  in  the  conclusion  of  guilt.  Before 
«  verdict  of  guiltj  can  be  legally  rendered,  each  member  of  the  jury 
must  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant. Therefore,  if  any  one  of  the  jurors,  after  having  con- 
sidered all  of  the  evidence,  and  having  consulted  with  his  fellow- 
jurors,  should  entertain  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant, as  charged  in  the  information,  he  should  not,  under  his 
oath,  consent  to  a  verdict  of  guilty.  Each  juror  should  act  upon 
his  individual  judgment  upon  the  facts  of  the  case,  and  he  is  in 
duty  bound  not  to  surrender  his  conviction  if  he  entertains  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant,  merely  because  the  other 
jurors  entertain  no  doubt  as  to  his  guilt" — ^was  proper^  and  should 
have  been  given.     (Id.) 

249.  Impropeb  Refusal  of  Request — ^Absence  of  Pbbjudigial  Ebrob — 
iNSTEUcnoNs  Given — Polling  of  Juby. — The  improper  refusal  of 
such  request  was  not,  under  the  circumstances  of  this  case,  an  error 
which  prejudiced  the  substantial  rights  of  the  defendant,  and  there- 
fore, under  the  provisions  of  section  1258  of  the  Penal  Code,  it 
should  be  disregarded.  Where  the  jury  were  fully  instructed  as  to 
the  law  of  "reasonable  doubt,"  and  as  to  the  "presumption  of  in- 
nocence," and  other  instructions  were  given  which  were  calculated 
to  impress  upon  each  juror  the  duty  which  devolved  upon  him,  to 
be  guided  by  the  evidence  and  the  instructions  of  the  court,  and 
each  juror  was  polled  when  the  verdict  was  rendered,  it  cannot  be 
presumed  that  any  member  of  the  jury  rendered  his  verdict  in  vio- 
lation of  his  oath  and  the  instructions  of  the  court     (Id.) 
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250.  Plaoino  Wife  in  House  of  Pbostitution — Conviction — ^Insut- 
nciXNT  Bbikt  upon  Appkal. — Where,  npon  appeal  from  a  judg^ 
ment  of  conviction  of  a  chargo  that  defendant  placed  his  wife 
in  a  specified  house  of  prostitution  and  permitted  her  to  remain 
there,  appellant  in  his  brief  merely  states  that  defendant  was  eon* 
▼ieted  on  the  uncorroborated  testimony  of  his  wife,  which  was  con- 
tradicted in  every  particular,  and  ''it  then  became  a  question  of 
veracity  for  the  jury  to  determine,"  and  then  merely  states  that 
"the  evidence  presented  by  the  people  was  insufficient  to  justify 
the  verdict,''  without  pointing  out  in  any  way,  nor  at  all,  as  to 
what  the  evidence  was  or  the  respects  wherein  it  was  insufficient, 
it  is  not  the  duty  of  this  court  to  consider  the  sufficiency  of  the 
evidence,  but  it  will  regard  it  as  sufficient.  (People  v.  Bordet, 
426.) 

261.  Evidence  op  WiPE-~OBJSGnoN  to  Question  Sustained  Ovn^ 
COMB  BT  Subsequent  Answer. — ^Where  the  wife  testified  that  her 
husband  went  with  her  first  to  a  neighboring  house,  the  woman  in 
which  went  with  them  to  the  house  of  prostitution,  an  objection 
sustained  to  a  question  as  to  what  conversation  took  place  in  the 
first  house  was  overcome  by  subsequent  answer,  that  she  had  no 
conversation  with  any  person  at  that  first  house.     (Id.) 

252.  EXAUIKATION  OP  DEPENDANT — ^LEAVING  CHILDBEN  IN  CaBE  OP  SO- 
CIETY— Statement  Beoabdino  Wipe — ^Pbopeb  Exclusion. — Where, 
upon  defendant's  examination  after  testifying  that  he  placca  his 
children  in  care  of  the  Society  for  the  Prevention  of  Cruelty  to 
Children,  a  question  as  to  what  statement  he  then  made  to  them 
respecting  his  wife  was  properly  excluded,  where  nothing  appeared 
to  show  its  materiality;  and  any  self-serving  declaration  made  by 
him  at  that  time  to  third  parties  would  not  be  admissible.     (Id.) 

253.  Bobbebt — Pbeuminaby  Examination — ^Bioht  op  Accused  to 
Counsel — Suppicient  Instbuction. — ^Where  defendants  charged 
with  robbery  were,  upon  their  preliminary  examination,  informed, 
as  soon  as  the  complaint  was  read,  that  each  of  them  had  the 
right  to  a  preliminary  examination,  and  the  right  to  procure  coun- 
sel, and  the  right  to  be  admitted  to  bail  pending  the  examination, 
they  were  sufficiently  instructed  as  to  tiieir  rights.  (People  v. 
Crowley,  322.) 

254.  Waives  op  Bioht  to  Counsel.— When  the  defendants  were  in- 
formed of  their  right  to  procure  counsel,  if  they  so  desired,  they 
should  have  asked  for  time  in  which  to  procure  the  same;  and 
where,  instead  of  doing  so,  upon  their  being  asked  when  they 
would  be  ready  to  proceed  with  the  examination,  they  answered: 
'^e  will  be  ready  at  any  time,"  they  thereby  waived  their  right 
to  procure  counsel.     (Id.) 

255.  Statutobt  Provision  as  to  Pbocubino  Counsel — ^Bequest  by 
Dependant  Essential. — The  statute  does  not  require  the  magis- 
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traie  to  appoint  eounsel  at  a  preHminarj  ezaminatioiiy  bat  meielj 
provides  that  "upon  the  request  of  the  defendant"  the  magistrate 
must  ''require  a  peace  oiBcer  to  take  %  message  to  anj  eounaal 
in  the  township  or  eitj  the  defendant  maj  name.**    (Id.) 

850.  EviDEMGB— Cbiicinal  Attempt  to  Escapb — Peevxntion  st  Or- 
nciE. — Evidence  was  admissible  as  tending  to  show  a  criminal 
attempt  to  secure  the  escape  of  the  defendants  and  its  prevention 
bj  an  officer,  proving  that  while  defendants  were  in  the  county 
jail  when  the  arresting  officer  opened  the  door  to  let  an  attendant 
pass  in  with  their  meals,  one  of  the  defendants  with  a  gun  in  his 
hands  immediately  commanded  the  officer  to  throw  np  his  hands, 
that  the  officer  dosed  the  door  as  far  as  possible  and  seised  the 
gun,  and  drawing  his  own  pistol  sent  a  shot  through  defendant's 
bodj,  which  killed  the  attendant.     (Id.) 

257.  EviDBNCE — Commission  or  Anothxb  dUMX— Belbvancx  to  Isstjx. 
Though  the  commission  of  another  crime  than  the  offense  charged 
may  not  be  proved  for  the  sole  purpose  of  showing  that  the  defend- 
ant would  be  more  likelj  to  have  committed  that  charged,  yet  if 
the  evidence  of  another  crime  is  material  and  relevant  to  the  issue, 
the  mere  fact  that  it  tends  to  establish  guilt  of  a  crime  other  than 
the  one  alleged  furnishes  no  ground  for  its  rejection.     (Id.) 

858.  Attempt  to  Escape  a  PROPmt  Subject  op  Pboop. — An  attempt  to 
escape  is  always  a  circumstance  proper  to  be  shown  and  considered 
by  the  jury.     (Id.) 

869.  Abbest  fOB  Telo^tt  Without  Wabbant  not  Justiptino  Attempt 
TO  Escape. — ^Defendants  charged  with  a  felonj  may  be  arrested  by 
a  peace  officer  without  a  warrant,  and  the  fact  that  the  defendants 
charged  with  robbery  were  arrested  by  such  an  officer  without  a 
warrant  and  confined  in  the  jail  did  not  justify  their  attempt  to 
escape  on  the  morning  following  their  arrest  and  confinement 
therein.     (Id.) 

850.  SuPficiENOT  OP  Evidence  op  Bobbebt. — ^Where  two  eye-witnesses 
testified  to  having  seen  the  defendants  in  the  act  of  "going 
through"  their  victim,  and  watched  them  until  they  came  past 
them  into  the  lights  where  they  were  plainly  seen,  and  that  upon 
finding  the  peace  officer  they  pointed  out  the  defendants,  who 
were  arrested  by  him,  the  evidence  is  sufficient  to  sustain  the 
Terdict     (Id.) 

851.  Disgbimination  in  Sevebitt  op  Sentences. — ^Where  one  of  the 
defendants  appeared  more  culpable  than  the  other  and  yet  re- 
ceived no  heavier  punishment  than  he  deserved,  neither  of  the  de- 
fendants can  complain  that  the  other  defendant  received  a  less 
sentence  than  he  deserved.     (Id.) 

862.  Venue  op  Oppensb. — Eeld,  that  the  venue  of  the  offense  was 
sufficiently  and  distinct^  proved.     (Id.) 
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263.  iNSTBUonoMB  A8  to  Attbicpv  to  E8aAPB.p— Held,  that  the  eonzt 
fairljy  taJify,  and  eorrectlj  stated  the  law  as  to  the  effect  of  an 
attempt  to  eseape  bj  a  prisoner  who  is  arrested  for  a  felony,  as  a 
eireumstance  to  be  considered  by  the  jury  as  bearing  upon  the 
consciousness  of  guilt  of  the  offense  charged  against  him.     (Id.) 

264.  Bape — Sexual  Intsbooubss  With  YouNe  Gibl — Ebsoe  in  Adiot- 
TiNo  EviDBNOE — ^DISTINCT  Bape  bt  Anothse  Pebson. — ^tJpon  the 
trial  of  a  charge  of  rape  by  the  defendant  committed  by  sexual 
intercourse  with  a  female  under  sixteen  years  of  age  not  his  wif«, 
it  was  prejudicial  error  to  admit  evidence  of  a  distinct  act  of  rape 
subsequently  committed  by  a  male  companion  of  defendant  on  tho 
same  day  upon  the  prosecuting  witness  at  a  different  and  remote 
place,  for  the  commission  of  which  defendant  was  not  in  any  way 
responsible.     (People  t.  Edwards,  551.) 

265.  General  Bulb  as  to  Pboov  or  Othxb  Otvenses. — It  is  %  gen- 
eral rule  that  the  prosecution  cannot  prove  other  offenses  committed 
even  by  the  defendant  for  the  purpose  of  increasing  the  likelihood 
that  he  committed  the  offense  charged,  the  only  exception  being 
where  another  offense  actuaUy  tends  to  show  the  intent  with  which 
the  act  charged  was  done;  but  in  no  ease  has  any  court  justified  the 
admission  of  a  distinct  offense  by  another  party,  except  in  in- 
stances where  the  acts  and  declarations  of  conspirators  are  sought  to 
be  shown,  though  acts  and  declarations  even  of  a  conspirator  are  not 
admissible  after  the  commission  of  the  crime.     (Id.) 

266.  Distinct  and  Independent  Ceimb  or  TBas>  Pabtt — ^Absbnob  or 
Ck>NNEonoN  With  Oftensb  Chaboed. — It  cannot  be  claimed  that 
the  acts  and  conduct  of  a  third  party,  involving  an  independent 
and  substantive  crime,  committed  after  the  offense  charged  against 
defendant  was  completed,  and  at  a  remote  place  therefrom,  have  a 
logical  or  necessary  connection  with  the  offense  charged  against  the 
defendant.     (Id.) 

267.  Act  or  Thibd  Pabtt  not  Pabt  or  Bbs  Gestae. — ^The  term  "ret 
gestae^  signifies  circumstances  and  declarations  growing  out  of  a 
main  fact,  which  are  contemporaneous  with  it,  and  serve  to  illus- 
trate its  character.  The  subsequent  and  independent  act  of  the 
male  companion  of  defendant  is  not  part  of  the  rss  gestae  of  the 
defendant's  crime,  and  is  not  a  necessary  inddent  of  defendant's 
act.     (Id.) 

268.  Motion  to  Dismiss  Appeal— Failubx  op  Obiginal  Bbcobd  to 
Show  Notice — Additional  Becobd. — ^A  motion  to  dismiss  an  ap- 
peal in  a  criminal  case  cannot  be  granted  for  failure  of  the  orig- 
inal record  to  show  a  notice  of  appeal,  where  an  additional  and 
supplemental  record  filed  by  leave  of  this  court  shows  that  such 
notice  was  actually  given  by  the  defendant  in  open  eourt  at  the 
proper  time.     (People  v.  Harrisouy  566.} 
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269.  Bapk— SixuAL  iMTBooma  With  Youho  Gbxi— Pixjitdiob  ov 
JuBOB  Against  Cbimx  Ghaboid— -Ebbob  m  Otbbbuliko  Ghallbkox. 
Where  in  impaneliiig  a  jni/  upon  %  ebarga  of  rape  ia  haTing  lexiial 
intercourse  with  a  girl  «Bd«r  aixteen  jeara  of  age,  not  his  wife,  a 
jnror  examined  at  to  hia  qnalifleationa  declared  hia  prejudice  against 
the  crime  charged,  and  thai  ha  woold  give  the  benefit  of  the  doubt 
to  the  family,  it  waa  error  to  rafoia  to  aostala  tha  defendant's  chal- 
lenge against  such  juror  for  aatoal  biaiL    (Id.) 

270.  Constitutional  Bight  to  IxFABinAXi  Jitbobs. — ^Tha  right  to  un- 
biased and  unprejudiced  jurors  ia  an  inseparable  and  inalienabla 
part  of  the  right  of  trial  bj  jury  guaranteed  bj  tha  eonatitutioB. 
(Id.) 

271.  Kind  of  Pbejttdiob  not  Matebial. — ^Thera  is  no  diifersnea  to  b« 
recognized  in  the  application  of  the  rule,  where  tha  prejudiee  exists 
against  the  defendant  individually,  or  where  a  like  prejudice  exists 
on  account  of  the  offense  with  which  he  is  charged.     (Id.) 

272.  Challenox  fob  Actual  Bias — ^Dutt  of  Coubt. — The  challenge  ba- 
ing  for  actual  bias,  the  trial  court  was  called  upon  to  determina 
the  facts.     (Id.) 

273.  Discretion — Question  of  Law — Bsvixw  on  Appeal. — While  in 
passing  upon  actual  bias,  a  large  discretion  is  vested  in  the  trial 
court,  and  its  ruling  is  only  reviewed  in  exceptional  cases,  jet  when 
the  evidence  of  the  juror  upon  his  examination  presents  to  this 
court  a  question  of  law,  the  disallowance  of  a  challenge  for  actual 
bias  may  be  reviewed  upon  appeal.  Where  there  is  no  conflict  in 
the  evidence  presented  upon  the  trial  of  a  challenge  for  cause,  the 
matter  ia  resolved  into  a  question  of  law  reviewable  upon  appeal. 
(Id.) 

274.  Opinion  upon  Cross-examination — Abiutt  to  Lay  Aside  Ad- 
mitted Prejudice. — An  opinion  stated  by  the  witness  on  cross-ex- 
amination, that  he  could  lay  aside  his  admitted  prejudice  and  give 
the  defendant  the  benefit  of  a  leasonable  doubt,  does  not  cause  a 
conflict  in  the  evidence  preventing  the  ruling  upon  his  admitted 
prejudice  from  being  reviewed  upon  appeal  as  matter  of  law.     (Id.) 

275.  Effect  of  Disallowed  Challenge  on  Psbemptobt  Chalianoes — 
Defendant  Prejudiced. — Where,  owing  to  an  error  in  matter  of 
law  in  disallowing  a  challenge  to  a  juror  for  cause,  he  waa  com- 
pelled to  exhaust  one  of  his  peremptory  challenges  in  getting  rid 
of  the  prejudiced  juror,  he  waa  thereby  prejudiced  bj  the  reduc- 
tion in  the  number  of  the  peremptory  challenges  which  he  has  the 
right  to  exercise  upon  his  mere  whim  or  caprice.     (Id.) 

276.  Prejudicial  Ebbob  Wabbantino  Bevbrsal. — The  error  of  tha  eonit 
in  denying  defendant's  challenge  for  cause,  which  had  the  afPaat 
to  deprive  tha  defendant  of  his  full  right  to  axerciaa  tan  paramp- 
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torj  ehallengeSy  is  so  prejudicial  m  to  warrant  a  reversal  of  the 
judgment  and  order  appealed  from  bj  the  defendant.     (Id.) 

877.  Rape — Sixual  Intibooubss  With  Youno  Gmir— Pkoof  or  Yenuk 
On  the  trial  of  a  prosecution  for  rape  hj  defendant  in  having  sex- 
ual intercourse  with  a  female  under  the  age  of  consent  not  his 
wife,  it  is  held  that^  notwithstanding  defendant's  contention  upon 
appeal  that  the  venue  was  not  proved,  the  proof  was  direct  and 
eatisfactorj  as  to  the  county  in  which  the  erime  was  perpetrated. 
(People  T.  Smith,  627.) 

£78.  Evidence— Equivocal  Statimint  ov  Defendant— Connbotion 
With  Otheb  Evidenoe — Question  roa  Jubt. — Evidence  of  a  con- 
versation with  defendant  in  which  he  spoke  of  two  sisters,  and  said 
he  "had  one  of  them  down  on  the  bed  the  other  night,  and  had  felt 
of  her,  that  she  first  fought,  and  finally  gave  way  to  him,  and  he 
could  have  had  sexual  intercourse  with  her  if  he  had  wanted  to/'  was 
admissible,  though  he  did  not  mention  her  name.  Though  he  might 
have  referred  to  either  sister,  yet  such  testimony  was  for  the  jury, 
and,  taken  in  connection  with  the  other  evidence,  the  jury  were  justi- 
fied in  oonduding  that  he  referred  to  lewd  conduct  with  the  prosecu- 
trix.    (Id.) 

279.  Question  ab  to  Conduct  With  Oibl  Thirteen  Yeabs  Old — Ab- 
sence OF  Misoonduct  of  District  Attobney. — The  district  attorney 
was  not  guilty  of  misconduct  by  inquiry  as  to  conduct  of  defend- 
ant with  a  girl  thirteen  years  old,  where  the  question  was  ruled  out 
as  not  referring  directly  to  the  plaintiff,  where  he  explained  to  the 
court  that  defendant  made  such  remark  without  stating  the  name 
or  when  it  occurred.  It  must  be  assumed  that  the  district  attorney 
acted  in  good  faith,  and  believed  that  the  evidence  was  relevant  and 
referred  to  the  prosecutrix.     (Id.) 

280.  Disallowing  View  of  Pbemises — ^Discretion  of  Court— Pbem- 
ises  Fully  Described — Photographs  and  Drawings. — The  court 
did  not  abuse  its  discretion  in  disallowing  an  inspection  of  the 
premises  where  the  crime  was  committed,  where  the  premises  were 
fully  described  to  the  jury  by  the  witness,  and  photographs  and 
drawings  of  them  were  received  in  evidence.     (Id.) 

281.  BsguEST  as  to  Conviction  on  Uncorroborated  Testimony  of 
Prosecutrix  Properly  Befuss) — Corroboration — Caution. — The 
court  did  not  err  in  disallowing  an  argumentative  instruction  re- 
quested by  the  defendant  as  to  a  conviction  on  the  uncorroborated 
testimony  of  the  prosecutrix,  where  there  was  some  evidence  of  cor- 
roboration, and  where  the  caution  it  required  of  the  jury  was  suffi- 
ciently covered  by  the  instructions  given.     (Id.) 

282.  Bequest  ab  to  Failure  of  Prosecutriz  to  Make  "Prompt  and 
Seasonable"  Complaint  of  Crime — Invasion  of  Province  of  Jury. 
The  court  properly  refused  a  request  as  to  the  failure  of  the  prosecu* 
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trix  to  mmke  a  ''prompt  and  leaaonablo  complaint"  of  tha  erfma  m 
in^olTing  an  invasion  of  the  provineo  of  tho  joiy.    (Id.) 

288.  Bkqubst  Aa  to  'Touot  aw  Law*'  Aa  to  Ihhogbnt  PBsoN8.~Tha 
ooort  pioparl/  refnMd  a  reijaestad  instruction  aa  to  the  "polkj  of 
the  law"  ae  to  innocent  peieoni.  The  court  ia  required  to  itate  to 
the  yoLTj  the  law,  and  not  the  reaaons  for  its  enactment  or  the  nature 
of  the  public  opinion  which  sanctions  it    (Id.) 

£84.  BIQU18T  Aa  TO  DuTT  Or  Eaob  iNDivmuAii  JuBOt, — ^It  was  not 
accessary  to  give  a  request  as  to  the  dutj  of  each  indiTidual  juror 
to  be  convinced  of  the  guilt  of  the  defendant,  as  that  was  clearlj 
implied  in  the  scTeral  instructions  given  bj  the  court  as  to  the  dntj 
of  the  jury.     (Id.) 

285.  Law  Oovkbid  bt  Chabob.— It  maj  be  said  that  every  needful  in- 
atruction  was  given  to  the  jury  to  enable  them  to  consider  and  de- 
termine intelligently  the  facts  bearing  upon  the  question  of  the  guilt 
or  innocence  of  the  accused.    (Id.) 

286.  Sttppobt  op  Vbbdiot. — It  is  held  that  the  defendant  was  fairty 
tried,  and  that  the  eridence  supports  the  verdict.     (Id.) 

287.  Bapb  With  Oibl  Ukdeb  Aqb  of  Covbvstt — ^Instrugtigns — Com- 
8BNT — ^Pbiob  Waht  OF  Chastitt. — Upou  a  prosecution  for  rape 
by  defendant  in  having  sexual  intercourse  with  a  girl  under  the 
age  of  consent,  the  court,  after  stating  to  the  jury  that  her  con- 
sent was  immaterial,  further  properly  instructed  them  that  it  is 
immaterial  whether  the  prosecutrix  was  of  previous  chaste  character 
at  the  time  of  the  alleged  offense ;  that  want  of  chastity  of  a  female 
under  the  age  of  consent  is  no  defense  to  the  charge  of  rape  upon 
her,  and  that  any  statement  reflecting  on  her  previous  chastity  is  to 
be  disregarded.     (People  v.  Davenport,  882.) 

288.  PaiOB  Umchastb  Belatiom8  not  Pbovbd— Dbclaeation  ab  to 
Causx  of  "Condition" — Impkaghino  Evidsncb. — Where  there  was 
no  direct  evidence  of  prior  unchaste  relations  between  the  prosecutrix 
and  other  persons,  the  testimony  of  a  witness  merely  to  an  oral 
declaration  of  plaintiff  that  defendant  was  not  responsible  for  her 
''condition"  was  in  the  nature  of  impeaching  evidence,  and  cannot  be 
considered  as  evidence  of  want  of  chastity.     (Id.) 

889.  Bulb  as  to  Impbaohino  Evidbnob— Statbmbnt  not  Pboof  of 
Faot. — ^The  rule  is  that  impeaching  evidence  by  a  eontradictoiy 
statement  does  not  tend  to  establish  the  truth  of  the  matter  con- 
tained therein,  but  only  tends  to  affect  the  credibility  of  the  wit- 
ness impeached  thereby.     (Id.) 

290.  iMSTBUcnoN — Caution  as  to  Oral  Dbgla&ations — ^Mattbb  of 
Fact — Habmlxss  Commonplacb. — While  an  instruction  that  the 
testimony  of  the  oral  declaration  of  a  witness  or  party  is  te  be  re- 
ceived with  caution  is  as  to  a  matter  of  fact,  yet  it  is  held  to  be 
harmleea  as  stating  mere  commonplace  matter  within  the  general 
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knowledge  of  the  juiy,  the  giving  of  whioh  !•  not  ground  of  re^enaL 
(Id.) 

291.  iNSTBUCnOH  AS  TO  PbISUMPTIOH  of  IKNOCXMOI — ^PeOOF — BXASOM- 

ABLE  Doubt. — ^An  instnietion  that  "the  defendant  ia  presumed  to  be 
innocent  until  his  guilt  is  clearly  established  hj  the  evidence/'  that 
"all  presumptions  of  law  are  in  favor  of  the  innocence  of  persons 
accused  of  crime,  and  every  person  so  accused  is  presumed  to  be 
innocent  until  the  contrary  is  shown,  and  until  his  guilt  is  established 
by  the  evidence  in  the  trial  of  the  case,  and  this  presumption  of  inno- 
cence remains  with  the  defendant  in  eveiy  stage  of  the  trial  until  it 
is  overcome  by  the  evidence,"  is  not  objectionable  as  using  the  word 
''shown"  instead  of  "proved,"  nor  for  the  omission  of  proof  "beyond  a 
reasonable  doubt,"  where  the  law  of  "reasonable  doubt"  is  fully 
stated  in  other  instructions,  so  that  the  jury  could  not  be  misled  as 

to  the  measure  of  proof  required  to  overcome  the  presumption  of 
innocence.     (Id.) 

292.  EVIDSNCS — CONOEALMSNT    OF    WITNESS    BT    DbFENDANT — QUESTION 

FOB  JuBT. — Where  the  district  attorney  introduced  a  witness  who 
was  at  defendant's  house  when  the  offense  in  question  was  committed, 
and  learned  something  about  it  from  defendant,  who  stated  that 
defendant  directed  him  not  to  tell  anything  about  the  story,  but  to 
say  "no"  to  evezything  asked  of  him,  and  that  defendant  sought  to 
have  him  conceal  his  identity,  but  told  his  father  "that  the  witness 
got  into  trouble,  and  he  had  to  keep  him  out  of  the  way,"  it  was 
a  question  for  the  jury  to  determine  whether  the  testimony  indi- 
cated the  purpose  of  defendant  to  suppress  testimony  against  him- 
self, or  to  shield  the  witness  from  trouble.     (Id.) 

293.  Cboss-kxamination — Trouble  With  Gibl  at  Defendant's  House. 
On  cross-examination,  defendant  had  the  right  to  show  that  the  wit- 
ness had  trouble  with  a  girl  at  defendant's  house,  and  that  defend- 
ant's concealment  of  the  witness  was  to  shield  him  from  that 
trouble.     (Id.) 

294.  Pbbjudicial  Be-ezamination — Instigation  of  Trouble  bt  De- 
fendant.— Such  cross-examination  did  not  open  the  way  for  a  re- 
examination to  go  into  the  details  of  such  collateral  and  distinct 
offense  at  defendant's  house,  on  the  part  of  the  district  attorney, 
in  a  manner  highly  prejudicial  to  defendant,  by  showing  that  de- 
fendant instigated  and  encouraged  such  offense,  and  told  the  girl 
to  go  upstairs  with  the  witness.  Such  re-examination  grossly  trans- 
gressed the  rights  of  the  defendant.     (Id.) 

295.  PROPEB  Cboss-ezamination  of  Defendant — Test  of  Mbhoey. — 
Where  defendant  claims  an  alibi  in  spending  the  night  in  question 
on  an  oil  barge,  the  district  attorney,  on  cross-examination,  had  the 
right  to  test  his  memory  by  asking  as  to  his  movements  on  the  nights 
previous  and  subsequent  to  the  date  of  the  offense,  and  to  ask  him 
if  it  was  not  on  one  of  those  nights  that  ha  was  oa  the  barge. 
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The  pxoeecution  maj  seek,  on  erosB-examlnatlon,  to  bring  out  eridenee 
tending  direetly  to  explain,  qualify  or  eontradict  the  defendant's 
testimonj.     (Id.) 

296.  Cboss-exaionation  or  Pmosioutbix— Visit  to  Docrctt  With  Db- 
FXNDANT — ^Pbxjudigial  Ebbob. — ^Whore,  on  direct  examination  of 
the  prosecutrix^  it  was  proved  that  she  risited  a  doctor  with  the  de- 
fendant, the  defendant  had  the  right  to  show  on  cross-examination 
that  she  had  had  intercourse  with  another  person,  not  to  proTS 
that  she  was  unchaste  at  the  time  of  the  alleged  offense,  but 
to  resist  the  inference  that  the  defendant  was  responsible  for  her 
condition,  and  defendant  was  entitled  to  the  utmost  latitude,  on 
cross-examination,  to  rebut  that  inferencci  and  it  was  prejudicial 
error  to  disallow  such  right.     (Id.) 

297.  Misconduct  of  Distbiot  Attobnxt — ^Pbxjudigul  ComiXNT  on 
Collateral  Oitbnsb. — ^It  was  misconduct  of  the  district  attomej 
to  comment  on  defendant's  instigation  of  the  collateral  offense, 
which  was  improperlj  admitted,  and  was  calculated  to  arouse  bitter 
resentment  against  defendant  on  the  part  of  the  jury,  and  to  dis- 
qualify them  to  view  dispassionatelj  and  fairlj  the  evidence  against 
the  defendant  upon  the  particular  charge  in  the  information.     (Id.) 

298.  BiOHT  OF  Befindant  to  Faib  Conviotiom. — If  a  defendant  cannot 
be  fairly  convicted,  he  should  not  be  convicted  at  all;  and  to  hold 
otherwise  would  be  to  provide  ways  and  means  for  the  conviction  of 
the  innocent.     (Id.) 

299.  Sufficiency  of  Infobication — Offbnsb  Chaboo  in  Language  of 
Statutb—Wobds  not  Bbquibbd. — The  information  for  rape,  in  this 
case,  conforming  to  the  language  of  the  statute  defining  it,  was 
suifieient,  and  a  demurrer  thereto  was  properly  overruled.  It  was 
not  necessary  to  use  the  word  ''feloniously,"  nor  to  allege  that  the 
act  was  "willfully"  done.  When  it  is  alleged  that  a  person  does 
an  act,  it  implies  willfulness.     (Id.) 

SOO.  SUPPOBT  OF  VXBDIOT. — ^Thc  evidence  was  sufficient  to  support  the 
verdict.  The  testimony  of  the  prosecutrix  was  suifieient  for  that 
purpose,  though  there  was  additional  evidence  lending  aid  to  the 
inference  of  guilt     (Id.) 

801.  Bsveesal  on  Othib  Gbounds. — On  the  other  grounds  above  stated, 
the  verdict  cannot  be  upheld.    (Id.) 

802.  Baps — Skzual  Intbbooubsb  With  Young  Gibl— Suppobt  of 
Vebdiot. — Held,  that,  in  this  prosecution  for  rape  committed  by 
the  defendant  in  having  sexual  intercourse  with  a  young  girl 
under  the  age  of  sixteen  years,  it  was  for  the  jury  to  determine  as 
to  the  truth  of  the  testimony  for  the  prosecution,  in  the  first  in- 
stance, and  where  the  judge  of  the  trial  court,  who  also  heard  and 
saw  the  witnesses,  has  approved  of  the  verdict  for  conviction,  this 
court  cannot  say,  as  matter  of  law,  that  the  verdict  is  not  supported 
by  the  evidence.    (People  v.  Boero,  686.) 
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803.  EviDXNCi — ^PBSvions  Acts  or  Intebcoubsk.— Upon  the  trial  of 
■uch  prosecution,  tbe  court  properlj  admitted  evidenoe  of  other  acts 
of  sexual  intercourse  between  the  defendant  and  the  prosecutrix, 
occurring  before  the  act  relied  upon  for  a  conviction.     (Id.) 

304.  General  Rule  as  to  Other  Acts. — In  prosecutions  for  adulterj, 
incest  and  rape  (especially  when  committed  bj  consent  upon  per- 
sons under  the  age  of  consent),  other  sets  of  sexual  intercourse  be- 
tween the  same  persons  maj  be  proven  as  showing  an  adulterous 
disposition,  and  thus  corroborating  the  evidence  of  tbe  substantive 
charge.     (Id.) 

805.  OONFLZOT  IN  Attthobitiss  A8  TO  TiMX  OF  Othxb  Acts. — There  is 
some  conflict  in  the  authorities  as  to  the  right  to  give  evidence  of 
aets  of  sexual  intercourse  occurring  after  the  act  upon  which  the 
indictment  is  based,  but  acts  occurring  prior  thereto  are  well  within 
the  rule  allowing  such  evidence.    (Id.) 

806.  Case  QuAunxD. — ^The  case  of  Feaple  v.  Ah  Lean,  7  Oil.  App.  628, 
is  qualified  on  the  subject  of  the  admissibilitj  of  prior  acts  of  sexual 
intercourse.     (Id.) 

807.  Defbctivx  Becobo  as  to  Time  or  Iicpbisonment — Amendment 
UPON  Noncx  AND  Hearing. — The  objection  that  the  judgment  in 
the  record  is  defective  in  not  showing  the  time  of  imprisonment  has 
been  removed  upon  suggestion  of  diminution  of  the  record  which 
shows  that  after  notice  and  hearing  the  word  "jears"  has  been  in- 
serted after  the  figure  "20"  bj  amendment  of  the  judgment.     (Id.) 

808.  Failube  of  Judgment-boll  to  Show  Pbesengx  of  Defendant — 
Ebbob  not  Pbesumed. — The  mere  failure  of  the  judgment-roll  to 
show  that  defendant  was  present  during  the  trial  on  a  specified 
afternoon  is  immaterial  where  it  does  not  show  that  he  was  not 
present.  All  intendments  are  in  favor  of  the  judgment;  and  error 
will  not  be  presumed,  but  must  be  affibrmatively  shown  by  the  ap- 
pellant.    (Id.) 

309.  Defense  of  Alibi — Ck)NFLi0T  of  Evidence — ^Vebdiot  Gonclusivb. 
Where  the  evidence  as  to  the  alibi  relied  upon  by  the  defendant 
simply  raised  a  conflict  with  the  testimony  for  the  prosecution,  the 
verdict  of  the  juiy  against  the  defendant  is  conclusive  upon  this 
court.     (Id.) 

810.  Authentication  of  Bepobteb's  Tbansgbipt  of  Evidence. — The 
reporter's  transcript  of  the  evidence  should  be  sworn  to  by  him,  as 
required  by  section  1247  of  the  Penal  Code;  and  before  it  is  trans- 
mitted to  this  court  it  must  be  authenticated  by  the  trial  judge,  as 
required  by  section  1247 A  of  the  Penal  Code.     (Id.) 

See  Dentist;  Habeas  Corpus;  Juvenile  Court. 

DAMAGES.    See  Agency,  2-4;   Assignment,  23;  Deed|  2-0;   Eminent 
Domain,  14;  Negligence,  25-30;  Sale,  16-18. 
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!•  CONVXTAHOl      OF      FB— -BiSBTATIOir— T78B      OF      WeIX      WaTB»^ 

BemtaIt— Pebsonal  Cotznaht.— Where  bj  deed  the  plaintUf  granted 
the  fee  of  land  to  the  def endant^  without  restrictioDs,  qaaMiieatioiiiy 
eonditione  or  ezeeptions,  and  eontaining  the  worda,  'nSeeerring, 
hofreTeTy  to  the  parties  of  the  flxit  part,  the  right  to  use  the  water 
from  abore^mentioBed  property  for  their  dweDing-hotife  adjoining 
ffdd  property  on  the  north,  proTided  that  said  parties  of  the  first 
part  shall  paj  to  said  party  of  the  second  part  the  som  of  fifty  cents 
per  month  as  rental  for  said  water  so  long  as  said  first  parties  eoa- 
tinne  to  nse  the  same,"  soeh  reserration  is  not  a  covenant  ronning 
with  tbe  land,  hut  eonstitntes  only  a  personal  agreementi  whieh 
eonld  not  be  speeifieally  oiforeed.    (Peterson  t.  MeDonald,  644.) 

2.  8DIT  fO»  iNJTTNOnON— PXilADIN»-<?AUBB  OF  AcnON  AND  JUBISUO- 

noN  NOT  Shown. — ^An  injunction  will  not  lie  to  prevent  the  breach 
of  a  contract  whieh  cannot  be  specifically  enforced;  and  a  com- 
plaint in  an  action  upon  the  personal  contract  embodied  in  the  reoer^ 
▼ation  contained  in  the  deed  from  plaintiff  to  defendant,  and  alleg- 
ing the  shutting  off  of  the  well  water  from  plaintiff,  and  a  threat 
to  withhold  the  same  permanently,  and  seeking  a  preliminary  manda- 
tory injunction  requiring  defendant  to  restore  the  water  to  the  use 
of  the  plaintiff,  and  for  a  permanent  injunction  to  restrain  defend- 
ant from  obstructing  plaintiff's  use  of  the  water,  states  no  cause  of 
action  for  an  injunction,  and  shows  no  jurisdiction  to  grant  any 
equitable  relief.     (Id.) 

8.  Belixf  Sought  Bbquiuno  Psbsonal  Seevigxs. — ^If  a  decree  wore 
framed  according  to  the  averments  and  prayer  of  the  complaint,  its 
effect  would  be  to  compel  the  defendant  to  perform  personal  ser- 
vices, which  cannot  be  done.  He  would  be  required  to  keep  the  weH 
in  order  for  plaintiff's  use,  and  to  rehabilitate  and  repair  the  ma- 
chinery when  out  of  order,  for  that  purpose,  or  incur  the  penalty 
of  violating  the  injunction.     (Id.) 

4.  Rkmsdt  of  Plaintiff  Limited  to  Damaoxs  fob  Bbxagh  of  Oor- 
TBAOT. — The  sole  remedy  for  plaintiff  for  violation  of  the  personal 
agreement  la  to  recover  damages  for  breach  of  the  contract.     (Id.) 

5.  Damagbs  not  Begovebablx  in  Supkriob  Goub^t— DiMuaaEB  Psop- 
IBLT  Sustained. — ^Where  the  sole  amount  of  damages  stated  in  the 
complaint  for  the  breach  of  the  contract  is  in  the  sum  of  $25.50, 
the  superior  court  has  no  jurisdiction  of  a  separate  cause  of  action 
to  recover  the  same;  and  since  the  court  had  no  equitable  jurisdic- 
tion of  the  subject  matter  of  the  action,  a  general  demurrer  to  the 
complaint,  and  a  special  demurrer  thereto  for  want  of  jurisdiction 
in  the  superior  court  of  the  subject  matter  of  the  action,  were 
properly  sustained  on  both  grounds.     (Id.) 

6.  Action  to  Set  Aside  Deed  bt  Aged  Widow — ^Alleged  iNCAPAcrrr — 
Want  of  Conbidebatxon  ob  Independent  Advice — Tbust  Rela- 
tion— ^SuppoBT  OF  Findings. — In  an  action  to  set  aside  a  deed 
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made  bj  ui  aged  widow  to  her  sorTiying  daughter  to  the  ezelusioa 
of  children  of  a  deceased  daughter  for  alleged  incapacity  want  of 
eoneideration  or  independent  adyiee,  and  breach  of  a  tnut  rela^ 
tion,  where  the  court  found  against  all  of  the  allegatione  of  the 
complaint,  and  in  favor  of  the  grantee,  it  la  apparent  that  if  the 
evidence  is  sufficient  to  sustain  the  findings  that  the  grantor  fully 
understood  the  nature  of  the  transaction,  and  that  the  conveyance 
was  the  effect  of  her  untranuneled  and  voluntary  act,  the  questions 
as  to  consideration  and  independent  advice  become  unimportant. 
(Broaddus  r.  Monroe,  464.) 

7.  Bight  ov  Ownxr  to  Disposs  of  Pbofbbtt. — Every  owner  has  an 
incontrovertible  right,  in  the  absence  of  fraud,  to  dispose  of  his 
own  property  according  to  his  volition.     (Id.) 

8.  CONriilCTlNG    EVIDKNGB    AS    TO    WANT    OW   CAPAOITT    OP    GRANTOB. — 

Where  the  evidence  for  the  plaintiffs  addressed  to  the  alleged  want 
of  capacity  of  the  grantor  was  in  substantial  conflict  with  that 
for  the  respondents,  which  supports  the  findings  made  that  the 
grantor  thoroughly  understood  the  nature  and  consequences  of  her 
deed,  the  findings  as  made  on  that  question  cannot  be  disturbed 
by  this  court.     (Id.) 

9.  Sitppobt  of  FiMDiKO  AS  TO  YoLXTNTABT  DxiD. — The  finding  is  fully 
supported  as  to  the  voluntary  character  of  the  transfer  by  deed  by 
the  widow  to  her  daughter.  The  testimony  of  the  defendants  and 
of  three  other  witnesses  who  were  present  at  the  execution  of  the 
deed  justifies  the  conclusion  of  the  court  that  the  grantor  was  free 
from  undue  or  any  improper  influence  of  the  grantee  or  any  other 
person.     (Id.) 

10.  APPSOnON    BSTWIXK    MOTHXB    AND    DaUQHCTR — ^MlNISTBATION    OF 

Dauohtb»— DsoLASATiON  OP  GsANTOK. — The  evident  affection  that 
existed  between  the  mother  and  daughter,  the  kindly  and  continued 
ministration  of  the  latter  to  the  comfort  and  happiness  of  the 
former,  and  the  declaration  of  the  grantor  as  to  her  reason  for 
making  the  deed  that  "Mary  Ann  was  good  and  kind  to  her,  and 
she  didn't  know  how  she  could  have  got  along  without  her,  and 
she  wanted  her  to  have  what  property  she  had;  she  had  deserved  it 
all,"  all  tended  to  rebut  any  unfavorable  inference  against  the 
grantee.     (Id.) 

11.  BsAsoNABLKNBSS  OF  Deb>« — ^Upon  the  abundantly  supported  theory 

of  the  uniform  kindness  of  the  daughter  toward  the  mother,  and 
in  view  of  the  fact  that  it  had  continued  through  many  years,  and 
that  she  was  the  only  living  child,  the  conveyance  Is  easily  ex- 
plicable, and  seems  entirely  reasonable.     (Id.) 

12.  Presumption  pbom  Bslation  Bsiwxxn  Pabint  and  OHiLi>»Eyi- 

DKNGB  NEGATiyiNO  XJNDtTX  Inpluxngx.— The  showiug  made  by  the 

evidence  was  sufficient  to  overcome  any  possible  presumption  of 
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nndue  influence  Rowing  out  of  anj  confidential  relation  between 
the  parties  as  aged  parent  and  child.  There  was  no  other  rela- 
tion between  them  than  that  of  care  of  the  child  for  the  parent. 
The  daughter  had  no  power  of  attorney  and  transacted  no  business 
for  thb  mother.     (Id.) 

13.  Belation    of    Pabsnt    akd    Child    mot    Invalidating    Deed    of 

Pasent. — The  mere  relation  of  parent  and  child  is  not  sufficient 
to  invalidate  a  deed  from  the  parent  to  the  child.  It  is  merelj  a 
circumstance,  inviting  careful  consideration  of  the  transaction;  but 
before  it  can  justify  the  inference  of  undue  influence,  there  must 
be  superadded  imposition,  fraud,  importunity,  or  something  of  that 
nature.  Gases  arising  between  an  aged  parent  and  child  can  turn 
only  upon  the  exercise  of  actual  nndue  influence,  and  not  upon  any 
presumption  of  invalidity.  A  gift  from  a  parent  to  a  child  cer- 
tainly cannot  be  presumed  invalid.     (Id.) 

14.  Independent  Advice  and  Consideration — Questions  foe  Tbial 
Court. — Though  the  questions  of  independent  advice  and  consid- 
eration are  not  essential  to  the  validity  of  the  transaction,  when 
the  deed  was  fully  understood  and  voluntary,  yet  they  are  important 
elements  to  be  considered  by  the  trial  court  in  determining  the 
status  of  the  property.  Though  the  notary  summoned  by  her  was 
not  an  independent  adviser  in  the  legal  sense,  yet  he  first  took  her 
free  statement  of  what  she  wished  to  do  with  the  property,  and 
when  he  prepared  the  deed  accordingly,  fully  made  her  acquainted 
with  its  contents  before  she  executed  it.  The  evidence  as  to  con- 
sideration, though  meager,  is  sufficient  to  support  the  finding  of 
the  court  on  that  question.     (Id.) 

15.  Services  Rendered  bt  Daughter  to  Parent — pRESUia>noN  of 
Gratxtitt  not  Conclusive — ^Burden  of  Proof. — Though  services 
rendered  by  a  child  to  the  parent  are  presumed  to  be  gratuitous, 
yet  such  presumption  is  not  conclusive.  The  burden  is  on  the 
party  rendering  the  services  to  overcome  such  presumption,  and  the 
proof  is  sufficient  to  overcome  it  and  support  the  finding  of  con- 
sideration for  the  deed.     (Id.) 

16.  Declarations   of   Testator   Showing  Yalux  of  Services. — ^The 

declaration  of  the  testator  showing  the  value  of  the  services  ren- 
dered to  her  by  her  daughter,  and  that  she  deserved  the  whole  of 
the  property  which  she  proposed  to  deed  to  her,  would  undoubt- 
edly be  admissible  against  her  if  she  were  alive  and  contesting 
the  deed,  and  they  were  equally  admissible  against  her  representa- 
tives, and  in  favor  of  the  representatives  of  the  deceased  grantee, 
as  being  the  best  evidence  obtainable  on  the  question  of  oon- 
•ideration,    Its  weight  was  for  the  trial  court.     (Id.) 

See  Boundary;  Quieting  Title. 
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DSNTISTa 

1.  DiNTISTBT  Act — ^MlSDElfXANOB  VOB  VIOLATION  IN  GiTT  AND  COXJNTT 

OF  San  F&anoisoo  —  Information  —  Jurisdiction  of  Bxtperior 
Court. — ^THe  superior  court  of  the  city  and  count/  of  Ban  Francisco 
has  jurisdiction  of  an  information  for  a  misdemeanor  for  violation 
of  the  dentistry  act  as  amended  in  1909  [Stats.  1909,  p.  800] ,  by 
practicing  dentistry  without  a  license,  which  is  punishable  by  a 
fine  not  exceeding  $1,000,  or  by  imprisonment  in  the  county  jail 
not  more  than  one  year.     (People  t.  Fortch,  770.) 

2.  Constitutional  Grant  of  Jurisdiction  of  Misdemeanors. — The 
constitution  gives  to  the  superior  court  jurisdiction  of  all  cases  of 
"misdemeanor  not  otherwise  provided  for."     (Id.) 

3.  JURISDIOnON   NOT  CONFERRED  UPON  POUCI  COURT  BT  FREEHOLDERS* 

Charter. — By  the  freeholders'  charter  of  the  city  and  county  of 
Ban  Francisco,  which  went  into  effect  on  the  first  Monday  in  Janu- 
ary, 1900,  the  police  court  created  and  established  thereunder,  as  a 
municipal  affair,  is  vested  only  with  jurisdiction  of  the  violation 
of  municipal  ordinances,  and  over  such  misdemeanors  as  are  vested 
in  justices  of  the  peace  under  the  general  law.  But  there  is  no 
general  law  conferring  jurisdiction  upon  justices  of  the  peace  of 
misdemeanors  punishable  by  a  fine  not  exceeding  $1,000,  or  by 
imprisonment  in  the  county  jail  not  more  than  one  year.     (Id.) 

4.  Bbpxal  of  FORMOt  Police  Court  Acts  by  Freeholders'  Charter, 

Although  the  former  police  court  of  the  city  and  county  of  San 
Francisco,  created  under  the  act  of  March  5,  1889,  as  amended 
and  supplemented  by  the  act  of  February  3,  1893,  was  vested  with 
jurisdiction  of  misdemeanors  such  as  are  created  by  the  dentistiy 
act,  yet  those  acts  were  repealed  upon  the  adoption  of  the  free- 
holders' charter  by  the  terms  of  sections  6  and  8  of  article  XI  of 
the  constitution,  and  by  the  adoption  of  a  police  court  established 
thereunder  as  a  municipal  affair,  by  the  terms  of  section  6,  and 
by  subdivision  1  of  section  8%  of  article  XI,  adopted  November  8, 
1896.   (Id.) 

5.  Abolition  of  Ou>  Poucb  Court — ^Nkw  Court  not  Identical. — 
The  police  court  established  by  the  charter  is  not  the  same  court 
referred  to  in  the  acta  of  1882  and  1893,  but  is  a  new  court  created 
by  a  different  authority.  When  the  charter  court  was  created,  the 
police  court  ereated  by  those  acts  went  out  of  existence  with  the 
repeal  of  the  acts  creating  it.     (Id.) 

6.  Bepbal  of  Legislation  Inconsistent  With  Freeholders*  Char- 
ter.— ^No  act  of  the  legislature  can  stand  which  is  inconsistent  with 
a  provision  in  a  freeholders'  charter  in  regard  to  the  same  subject 
matter.     (Id.) 

7.  Void  Provision  for  Concurrent  Jurisdiction. — The  provision  in 
the  freeholders'  charter  of  the  city  and  county  of  San  Francisco, 
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msniming  to  give  the  saperior  eonrt  eoncnrrent  juriBdietion  with  the 
police  court  of  all  miedemeanon,  is  void.     (Id.) 

8.  OUGINAL  JUBISDICnON  OF  SXTPERIOB  COUBT  OYXB  DeKTISTET  AOT.-* 

There  being  no  other  court  vested  with  jurisdiction  of  the  misde- 
meanor created  bj  the  dentistrf  act,  the  superior  court  has  original 
jurisdiction  thereof.     (Id.) 

9.  iNSTBuonoN  AS  TO  BuBDBM  OF  Pboof  UPON  Dktendant. — The  court 
did  not  err  in  instructing  the  jury  that  the  burden  was  upon  the 
defendant  to  prove  that  he  either  had  a  license  from  the  board  of 
dental  examiners  of  California,  or  that,  at  the  time  of  the  passage 
of  the  act  regulating  dentistry  approved  March  23,  1901,  he  had 
the  lawful  right  to  practice  dentistry  in  the  state  of  California. 
(Id.) 

10.  Instbuction  am  to  Statute  DimnTioN  of  'Tbacttcino  Dkn- 
TISTBT.** — ^The  court  did  not  err  in  giving  to  the  jury  the  exact  lan- 
guage used  in  the  statute  defining  what  is  "practicing  dentistry," 
viz.:  "That  any  person  shall  be  understood  to  be  practicing  deutistry 
who  shall  for  a  fee,  salary  or  reward,  paid  directly  or  indirectly, 
either  to  himself  or  some  other  person,  perform  an  operation  of  any 
kind  upon  the  human  jaws  or  teeth.**     (Id.) 

11.  PowxB   OF  Lkgislaturb   to   Deunk   Dentistby.— The   legislature 

had  the  power  to  define  what  is  meant  by  the  terms  ''practicing 
dentistry,"  and  thus  to  make  clear  what  acts  it  intended  to  make 
unlawful.     (Id.) 

DYNAMITING  PWELLING.    See  Criminal  Law,  65-7i. 

EJECTMENT. 

1.  Plbadihg — SuTFiciBNCT  OF  CoicFLAiNT. — ^A  Complaint  in  ejectment 
which  alleges  ownership  or  possession  by  plaintiffs  at  the  time  of 
the  entry  of  the  defendants,  and  ownership  at  the  time  of  the 
commencement  of  the  action,  and  that  defendants,  on  or  about  a 
day  specified,  unlawfully  entered  the  premises,  and  still  withhold 
the  possession  thereof  from  plaintiffs,  contains  all  of  the  aver- 
ments required  in  an  action  of  this  character.  (Menyman  v. 
Kirby,  844.) 

8,  Issue  Baised  bt  Aksweb — Tbial — Waives  of  Objection  upon 
Afpeaim — ^Where  the  defendants  in  their  answer  denied  that  plain- 
tiffs now  arCf  or  during  all  of  the  times  hereinafter  mentioned,  or 
at  any  other  time,  or  at  all,  were,  or  either  or  any  of  them,  were, 
the  owners  of  the  land  and  premises,  they  tendered  an  issue  as  to 
the  selain  of  plaintiff  up  to  the  time  the  action  was  brought;  and 
when  that  issue  was  tried  and  determined  against  the  defendants, 
it  is  too  late  for  them  to  raise  the  objection  upon  appeal  that  no 
soeh  iasue  was  tendered  by  the  complaint.     (Id.) 
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t*  SumaiNOT  or  Dbscbiftion  or  Land — Idintitt — ^PRBsxriimoN. 
It  10  Boi&eieiit  that  the  deseription  of  the  land  can  be  lo  iden- 
tified that  in  the  erent  of  a  xeeoTery  the  oi&cer  ezeeating  the  writ 
will  know  what  land  plaintiff  is  entitled  to,  and  thne  be  enabled 
to  effect  the  purpose  of  the  action.  Where  the  description  is  not 
manifestlj  insufficient  to  identifj  the  property,  so  that  it  can  be 
located  on  the  ground,  it  must  be  presumed,  in  the  abeence  of 
endenee  to  the  contraiy,  that  the  comers  referred  to  in  the  de- 
scription are  marked  so  as  to  be  easily  identified.    (Id.) 

4.  Modes  or  Desceiption. — The  premises  maj  be  sufficiently  described 
by  a  particular  name,  by  which  they  are  known,  by  their  boundaries, 
by  number,  by  lot  and  concession,  or  by  section  and  township,  or 
as  part  of  a  section  of  a  certain  surrey.     (Id.) 

5.  Evidence  not  Bbouobt  Up — Intendments   in   Favob  or  Judo- 

HENT. — ^Whatever  may  appear  from  the  pleadings,  where  the  evi* 
dence  is  not  brought  up,  all  intendments  are  in  favor  of  the  judg- 
ment; and  it  must  be  assumed  that  the  land  awarded  can  be 
located  with  precision.     (Id.) 

6.  Descbiption   Deemed    StimoiENT. — The    description   of    the   land 

in  the  complaint  as  "That  portion  of  said  lot  No.  4  of  said  section 
81,  in  township  8  N.,  B.  1  E.,  H.  B.  ft  M.,  commencing  at  the 
southwest  comer  of  the  southeast  quarter  of  said  section  81,  and 
running  thence  north  two  chains  to  a  stake,  thence  west  to  where 
such  line  would  intersect  the  westerly  line  of  said  lot  four,  thence 
southerly  along  the  westerly  line  of  said  lot  four,  to  the  southwest 
comer  of  said  lot  four;  thence  east  to  the  place  of  beginning," 
must  be  assumed,  in  the  absence  of  evidence  to  the  contrary,  to 
locate  the  comers  referred  to  so  that  they  can  be  easily  identified. 
(Id.) 

ELECTIONS. 

1.  Election  Contest — Jueisdiotion  or  Sxttebiob  Coxtbt.— The  juris- 
diction of  the  superior  court  to  hear  and  determine  election  contests 
is  included  within  the  jurisdiction  conferred  upon  said  court  by 
section  6  of  article  YI  of  the  constitution  of  all  such  special  cases 
and  proceedings  as  are  not  otherwise  provided  for.  (Dudley  v. 
Superior  Court,  271.) 

2.  Pbsmatube  Ordeb  and  Citation — Knowledge  or  Pboceeding. — 
An  order  for  a  citation  made  on  the  date  of  the  filing  of  the  con- 
test is  unauthorized  and  may  be  disregarded,  except  in  so  far  as  it 
is  record  evidence  of  knowledge  of  the  proceeding,  and  a  citation 
issued  thereon  can  have  no  legal  effect.     (Id.) 

3.  Notice  by  Clerk  to  Couet  or  Filing  Contest — ^Pubposb. — The 
provision  of  the  statute  requiring  the  clerk  to  notify  the  court  of 
the  filing  of  the  contest  is  a  means  provided  for  calling  the  pend- 
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tnej  of  the  contest  to  the  attentioiL  of  the  eoort^  fat  order  that  the 
court  maj  make  a  timelj  order  eaOing  a  ipeeial  eesiioii  for  the 
hearing  of  each  action.     (Id«) 

4.  Notice  not  Bkqxti&ed  to  bb  Wbittbit. — The  statute  does  not  re- 
quire that  the  clerk's  notification  to  the  court  of  the  filing  of  the 
contest,  must  of  necessitj  be  in  writing.     (Id.) 

5.  Court's  Knowlsdob — Nones  not  Bequibbd. — ^It  aiBrmatiTeljr  ap- 
pearing that  the  court  had  actual  notice  of  the  filing  of  the  contest 
on  the  da/  of  its  date,  it  was  not  necessarj  for  the  clerk  to  give 
a  formal  notification  in  order  that  the  court  might  be  apprised  of 
the  pendens  of  the  proceeding.  The  prior  knowledge  was  still  in 
the  breast  of  the  court  on  the  da/  when  it  made  ita  order  calling 
a  special  session  to  hear  the  contest.     (Id.) 

fi.  Construction  or  Statuts — Tucb  vob  Obdbr  Aftbb  NonncATiON 
— ^WoBD  "Thxrbupon" — Bbasonablb  TiicB.— The  statute  directing 
that  the  court,  after  notification  b/  the  clerk,  "shall  thereupon  or- 
der a  special  session/'  does  not  b/  the  use  of  the  word  "thereupon" 
import  "immediatel/,"  but  onl/  "within  a  reasonable  time."     (Id.) 

7.  Lapsb  or  Sek  Days  ArrsR  Expiration  or  Thirtt  Days  fboii 

Btatehent  not  Unrbasonablb — Jurisdiction  or  Subject  Mat- 
tbr. — The  lapse  of  six  days  after  the  expiration  of  thirty  daya 
from  the  filing  of  the  contesting  statement  was  not  unreasonable, 
and  did  not  deprive  the  court  of  jurisdiction  of  the  subject  mat- 
ter, under  the  general  law,  to  make  the  order  fixing  the  date  for 
the  commencement  of  the  session  for  hearing  the  contest,  where  it 
appears  that  such  date  was  within  twenty  days  from  the  time 
when  the  court  was  first  authorised  to  act,  and  exceeded  ten  days, 
the  minimum  of  time  designated  in  the  statute.     (Id.) 

8.  Jurisdiction  or  Pbrson  or  Contbstbb — Demurrer  to  Statement 
— General  Appearance— DErEors  in  Citation  WAmED. — ^Where 
the  contestee  upon  the  date  when  the  order  was  made  calling  the 
special  session,  appeared  and  interposed  a  general  demurrer  to  the 
statement  of  the  contestant,  such  demurrer  had  the  effect  of  a  gen- 
eral appearance,  giving  the  court  full  jurisdiction  over  the  person 
of  the  contestee;  and  had  the  effect  to  waive  all  neglect  of  the 
clerk  to  issue  the  citation  in  proper  form  or  the  service  thereof, 
which  became  immaterial  upon  the  question  of  personal  jurisdie- 
tion.     (Id.) 

9.  Contest  roa  OrncB  or  Mayor— Municipal  ArrAnta — ^Elbctiom 
Undeb  Fbeehou>ers'  Charter  —  General  Laws  Appucabia^ — Al* 
though  the  election  of  a  mayor  under  a  freeholders'  charter  is  a 
municipal  affair,  and  if  a  contest  were  provided  thereunder  it 
would  be  a  municipal  affair,  yet  such  charters  are  subject  to  gen- 
eral laws  not  in  conflict  therewith,  and  in  the  absence  of  a  charter 
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proTirion  for  sneh  eoniest,  the  geneiml  Iawb  of  tha  state  are  appli- 
eable  thereto.    (Id.) 

10.  JuBiSDionoN  or  Contest— Prohibition  rov  Allowxd. — It  appear- 
ing that  the  eaperior  eourt  had  jnrifldietion  both  of  the  sabjeet 
matter  of  the  contest  and  of  the  person  of  the  parties  before  it,  a 
writ  of  prohibition  cannot  be  allowed  regardless  of  anj  question  as 
to  th«  adequacy  of  the  remed/  bj  appeaL    (Id.) 

EMBEZZLEMENT.    See  Criminal  Law,  76-10(1. 

EMINENT  DOMAIN. 

1.  Condemning  Bight  or  Wat  fob  Elxotbxo  Powbb  Linv— Pubuo 
Use— SurndBNOT  or  Complaint. — ^A  complaint  in  an  action  to 
condemn  a  right  of  way  over  defendant's  land  for  an  electric  power 
line,  which  states  the  name  of  the  corporation  in  charge  of  the 
aUeged  public  use,  and  that  it  was  organized  to  furnish  electrie 
power,  light  and  heat  to  counties,  cities,  towns  and  tillages,  and 
the  inhabitants  thereof,  and  to  acquire  by  right  of  eminent  domain, 
fights  of  way  orer  lands  for  the  transmission  of  electric  energy 
and  power,  and  that  plaintiff  seeks  to  condemn  the  alleged  right 
of  way  for  a  public  use,  to  wit,  the  transmission  of  electric  energy 
and  power  for  public  sale,  and  that  plaintiff  is  in  charge  of  said 
public  use,  and  of  said  alleged  rights,  is  sufficient  as  against  a 
general  demurrer.     (Tuolumne  Water  Power  Co.  ▼.  Frederidc,  498.) 

2.  Meager  Complaint  as  to  Faots   Showing   "Pubuo  Use" — Ab- 

BSNOB  or  Special  Demubub  Thzbbto. — ^Although  the  complaint  is 
not  a  model  in  its  meager  statement  of  facts  showing  that  the  use 
is  a  "public  use,"  yet  it  is  sufficient  in  the  absence  of  a  special 
demurrer  on  that  ground.     (Id.) 

8.  Intention  or  PuuDBBr— Sale  to  "Publio  Oensballt." — Constru- 
ing the  allegations  of  the  complaint  together,  it  is  evident  that  the 
pleader,  though  alleging  its  purpose  to  condemn  the  right  of  way 
for  the  transmission  of  electric  energy  and  power  "for  public  sale/' 
intended  to  allege  its  purpose  to  condemn  the  same  for  the  trans- 
mission of  electric  energy  and  power  for  "sale  to  the  public  gen- 
erally."    (Id.) 

4.  Meaning  or  "Publio  Usx" — Judioial  Question — ^Legislative 
Deglabation. — The  term  "public  use"  is  of  indefinite  signification. 
While  what  is  a  public  use  is  a  judicial  question,  yet,  in  a  doubt- 
ful ease,  the  legislative  declaration  is  of  great  persuasive  force. 
(Id.) 

5.  Declaration  in  Statute  as  to  "Publio  Uses" — ^"Elegtbio  Powsb 
Lines"  —  Bight  or  Wat  roa  "Public  Uses." — The  statute  au- 
thorizes the  right  of  eminent  domain  in  behalf  of  certain  public 
'Hisfs,"  among  which  are  included  "electric  power  lines."    To  con- 
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demn  a  right  of  waj  for  ui  eleetrio  power  liae,  for  tlie  trui«- 
mission  of  electricitj  to  be  sold  to  the  public,  to  fanuah  power, 
light  and  heat  to  eounties,  cities,  towna  and  villages,  and  the  ia- 
habitants  thereof,  is  clearly  for  "public  uses,"  within  the  declara- 
tion of  the  statute.    ,(^^) 

6.  CONTftAGTUAL    OBUOATIOM    MOT    PlSBlQUISm    TO    OONDKICMATIOIV — 

Special  Demubekx. — ^A  special  demurrer  to  the  complaint,  on  the 
ground  that  it  does  not  appear  therefrom  that  the  plaintiff  is  tm- 
der  anj  contract  to  furnish  electricitj  to  any  person,  or  that  it 
has  a  franchise  to  furnish  electricitj  to  anj  counties,  cities  or  Til- 
lages through  which  its  proposed  line  is  to  run,  is  not  tenable.  It 
is  not  necessary  that  the  plaintiff  seeking  to  condemn  a  right  of 
waj  should  have  made  a  contract  to  furnish  electric  power  before 
it  had  installed  its  plant  and  procured  the  right  of  wmj  tot  its 
Une.     (Id.) 

7.  EzisTiNo  Franchise  not  Bbquirkd. — ^To  prevent  the  plaintiff  from 

exercising  the  right  of  eminent  domain  until  it  shall  have  ob- 
tained a  franchise  from  some  citj  or  village,  or  made  a  contract 
to  furnish  its  product  to  some  citj  or  village,  would  be  to  de- 
prive it  of  the  means  bj  which  it  would  be  enabled  to  constmet  ill 
works  and  be  put  in  a  position  to  make  said  contract.     (Id.) 

8.  Nabsow    Constbuction  or  "Publio  Usx^  fob    Elbctbio  Powbb 

Impbopeb. — ^In  view  of  the  present  use  of  electric  power  for  numer^ 
ous  public  purposes,  which  has  become  so  general  that  it  is  al- 
most a  necessity  of  our  modem  civilization,  and  considering  the 
great  enterprises  of  the  west,  the  courts  should  not  give  a  nar- 
row and  restricted  construction  of  the  words  ''pubUe  use"  as  used 
by  the  legislature,  or  in  the  constitution.     (Id.) 

9.  Amount  of  Damages  to  Defendant  —  Conclusivb  Tbbmot. — 
Where  the  jury  were  fairly  and  fully  instructed  as  to  the  various 
matters  to  be  considered  in  arriving  at  the  amount  of  damages  to 
defendant,  their  verdict  upon  the  evidence  as  to  such  amount  is 
conclusive.     (Id.) 

10.  Evidence — Testimony  of  Plaintiff's  Subvetob — Coubsb  of  Elxo- 
TBio  Linb  —  Immatebial  Cboss-etamination  —  County  Boads.-* 
Where  plaintiff's  surveyor  and  civil  engineer  testified  in  chief  as 
to  where  the  electric  line  commenced  and  its  general  course,  and 
on  cross-examination  stated  that  after  it  reached  Alameda  county 
it  runs  on  a  private  line,  except  over  county  roads,  a  further 
question,  "How  many  county  roads  does  it  eross  overf"  was  prop- 
erly excluded  as  immaterial.     (Id.) 

11.  Scope  of  Cboss-ezamination — ^Discbbtion    of   Oouet— Matbiaxt 

ity  and  Pbejxtdioial  Ebbob  must  Appeab. — The  cross-examination 
of  a  witness  and  the  extent  to  which  it  may  be  carried  rests 
largely  in  the  discretion  of  the  trial  court.    In  order  to  predicate 
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«Ror  on  iti  refusal  to  allow  *%  quaatioii  thereon,  it  most  appear 
not  onlj  that  the  evidence  sought  was  relevant  and  material,  but 
also  that  the  materiality  is  ao  evident  that  injurj  will  be  presumed 
from  its  exelnsion.''     (Id.) 

12.  iNSTBUOnON    AS    TO     LOCATION    OF     ElXCTBXO     LXNK-^BXJBDKN     09 

Pboov. — The  court  properl/  instructed  the  jur^  to  the  effect  that 
the  plaintiff,  vnder  the  law,  has  the  right  to  construct  its  line  in 
the  manner  and  place  it  deems  best,  provided  that  the  location  is 
made  in  a  manner  most  compatible  with  the  greatest  public  good 
and  the  least  possible  private  injury;  and  that  in  case  it  is  claimed 
that  the  plaintiff  has  not  so  located  its  Une,  the  proof  to  the  con- 
trary must  be  dear  and  convincing.    (Id«) 

18.  Pbesukption  of  Cobbxct  Acts  bt  CoNDXMNiNe  PLAiNriFr— Bim- 
DiN  tTPON  OwNXRS.— In  the  absence  of  evidence  to  the  contrary, 
the  acts  of  the  plaintiff  in  exercising  a  public  function  in  survey* 
ing  its  line,  and  locating  the  land  to  be  condemned,  must  be  pre- 
sumed to  be  correct  and  lawful,  and  to  be  the  best  choice  for  the 
public;  and  if  this  occasions  peculiar  and  unnecessary  damage  to 
the  owners  of  the  property,  the  proof  thereof  must  come  from 
them,  and  ought  to  be  dear  and  convincing,  since  otherwise  no  loca- 
tion could  be  effected.    (Id.) 

14.  iNSTBUCnON  AS  TO  BUBDXN  OF  PbOOF  OF  YaLTTX  OF  LaNB  TaKXN^ 

Nominal  Damaoi— Vxbdict  fob  Substantial  Daicagbs. — ^An  in- 
struction that  the  burden  of  proof  as  to  the  value  of  the  lands  of 
defendant  was  upon  the  defendant,  and  that  unless  he  has  shown 
by  sufScient  proof  that  he  will  be  damaged  by  the  erection  of 
the  towers  and  transmission  line  thereupon,  as  claimed  in  the  com- 
plaint, "then  he  is  entitled  only  to  a  nominal  damage  at  your 
hands,"  was  correct  as  to  the  burden  of  proof,  and  did  not  tell 
the  jury  that  the  plaintiff  was  entitled  only  to  nominal  damage. 
The  instructions  as  to  damages  were  fall  and  complete;  and  where 
the  jury  by  their  verdict  gave  only  substantial  damages,  they  evi- 
dently were  not  misled  as  to  nominal  damage.     (Id.) 

15.  Bioht  of  Wat  fob  Pubuo  Boad — ^Pbtitiok  fob  Opxnino — Bond 
TO  Sttpebvisobs  not  Assailable  Gollatebally. — ^In  a  proceeding 
in  eminent  domain  by  a  county  to  condemn  a  right  of  way  for 
a  public  road,  the  bond  given  to  the  supervisors  in  connection 
witik  the  petition  to  them  for  the  opening  of  the  road  cannot  be 
collaterally  assailed  for  any  defect  therein.  (County  of  Santa 
Barbara  t«  Yates,  44.) 

16.  Sttfficibnct  of  PBiLnoNABT  Steps — Jxtbisdiotion  of  Supbbvisobs. 
While  the  law  requires  preliminary  steps  to  be  taken  before  the 
board  of  supervisors  prior  to  maintaining  an  action  by  the  county 
to  condemn  propertj  of  nonconsenting  land  owners,  jurisdiction  to 
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determine  the  sufficiencj  of  such  stepfl,  or  whether  thej  have  been 
properlj  taken,  is  vested  solely  in  the  board  of  supervisors.     (Id.) 

17.  Final  Judgment  of  Boasd— Osdeb  to  Gommxngb  Action  to  Con- 
demn.— The  determination  by  the  board  as  to  the  suiBeieney  of  pre- 
liminary steps  must  be  deemed  the  final  judgment  of  a  competent 
tribunal  in  a  proceeding  entirely  distinct  from  the  action  to  con- 
demn. The  order  directing  the  district  attorney  to  institute  the 
action  to  condemn  is  in  the  nature  of  a  final  judgment  adjudicating 
upon  the  sufficiency  of  all  prior  proceedings  requisite  to  the  making 
of  the  order.     (Id.) 

18.  Bbview  Limited  to  Cbbtiobaxi. — ^If  the  proceedings  be  irregular,  or 
any  essential  step  therein  be  wanting,  objection  thereto  should  be 
taken  by  obtaining  a  review  upon  certiorari  of  such  proceedings  in 
the  proper  court.     (Id.) 

19.  INFORMALFTT  NOT  VlTIATINO  SUTF  TO  CONDEMN — CONCLUSIVE  PBOOF. 

Under  section  2690  of  the  Political  Code,  "no  informality  in  the 
proceedings  of  the  board  shall  vitiate  said  suit  [to  condemn],  but 
the  order  of  the  board  directing  the  district  attorney  to  bring  suit 
shall  be  conclusive  proof  of  the  regularity  thereof."     (Id.) 

20.  iMMATsaiAL  ADDITION  TO  BoND — SuBFLUSAOB. — ^An  additional  inser- 
tion in  the  bond  for  the  opening  of  the  road,  which  is  otherwise  reg- 
ular in  form,  to  the  statutory  words  ''will  pay  all  costs  of  viewing 
and  surveying  in  case  the  prayer  of  the  petition  shaU  not  be 
granted,"  of  the  words  "and  the  said  road  finally  not  opened,"  is 
of  mere  surplusage,  and  does  not  add  nor  detract  from  the  liability 
of  the  bondsmen.  The  bond  could  have  reference  to  no  road  other 
than  that  indicated  by  the  petition  with  which  the  bond  was  filed. 
(Id.) 

21.  iBREGULARiTY  NOT  AFFECTING  Pbivatb  Bights. — ^The  alleged  de- 
fect in  the  addition  to  the  bond  is  at  most  a  mere  irregularity, 
which  did  not  affect  the  private  rights  of  the  appellant  whose  prop- 
erty was  condemned  for  a  right  of  way  for  the  road.     (Id.) 

22.  Electric  Light  and  Power  Companies — ^Necessity  fob  Taking 
— Future  Needs  of  PuBua — Electric  light  and  power  companies, 
like  other  public  service  corporations,  have  a  right,  and  it  is 
their  duty  in  determining  the  necessity  to  condemn  the  prop- 
erty sought  in  eminent  domain,  to  anticipate  future  needs  of  the 
public.  They  cannot  reasonably  be  required  to  limit  their  prepara- 
tions for  future  demands  by  their  ability  to  provide  for  them  out 
of  the  present  supply.  New  uses  for  electricity  are  constantly  be- 
ing discovered  and  applied.  The  supply  which  in  the  same  com- 
munity would  at  present  be  sufficient  might  be  insufficient  in  a 
short  time.     (Northern  light  and  Power  Co.  v.  Stacher,  404.) 

23.  Pleading — Extent  of  Facilities  of  Present  Equipment  not  Bb- 
QUIRED. — ^Public  service  corporations  cannot  state  with  certainty  to 
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what  extent  their  facilities  to  serre  the  public  will  be  availed  of; 
nor  should  they  be  required  to  determine  in  advance  and  set  forth 
in  their  complaint  that  their  present  equipment  is  insuf&cient  to  meet 
the  needs  of  the  people.     (Id.) 

2i.  EvmsNTiABY  Mattbil — The  requirement  that  the  particular  prop- 
erty sought  should  be  available,  and  that  it  can  be  used  for  the 
purposes  desired,  and  that  it  is  necessary  to  meet  the  public  needs, 
are  matters,  the  particular  facts  in  support  of  which  are  evidentiary, 
rather  than  subjects  of  pleading.     (Id.) 

25.  SumoiXNOT  OF  Comflaist  as  to  NECESSIT7. — ^A  complaint  alleg- 
ing  in  substance  that  a  large  number  of  people  are  without  elec- 
tricity, whose  needs  in  that  regard  the  plaintiff  alleges  its  desire 
and  purpose  to  supply,  and  seeking  to  condemn  necessary  water 
power  for  such  use,  is  suf^ent  to  show  the  necessity  for  the  tak- 
ing.    (Id.) 

2<k  Bttbbxn  of  Proof — ^Bubosn  of  Pleading  not  Gommensukatb.-^ 
The  burden  of  proving  the  issue  of  necessity  is  upon  the  plaintiff. 
The  evidence  upon  which  he  relies  in  making  such  proof  may  or 
may  not  be  sufficient  when  subjected  to  the  proper  test  at  the  triaL 
But  no  burden  rests  upon  him  to  state  all  the  facts  he  intends  to 
prove  in  order  that  the  complaint  may  stand  the  test  of  a  demurrer. 
No  evidentiary  matter  should  be  stated  in  the  complaint.     (Id.) 

27.  PowsB  OF  Electbio  Light  and  Heat  Companies  to  Condemn 
Water  Power — Construction  of  Code. — ^When  the  right  of  emi- 
nent domain  is  expressly  conferred  by  section  1238  of  the  Code  of 
Civil  Procedure  in  behalf  of  canals,  reservoirs,  etc.,  "from  sources 
other  than  a  natural  lake,"  for  "supplying,  storing  and  discharging 
water  for  or  in  connection  with  the  operation  of  machinery,  for  the 
purpose  of  generating  and  transmitting  electricity,"  and  section  1240, 
properly  construed,  includes  riparian  rights  to  water  as  the  subject 
of  condemnation,  it  appears  that  water  is  as  essential  to  the  use  of 
canals  or  reservoirs  as  is  land,  and  reading  sections  1238  and  1240 
together,  "water  may  be  taken  by  the  right  of  eminent  domain  in 
behalf  of  canals  and  reservoirs,  in  connection  with  the  operation  of 
machinery  for  the  purpose  of  generating  and  transmitting  electric- 
ity."    (Id.) 

28.  Water  Pa&t  of  Beaii  Property  to  be  Condemned. — Where  land  is 
eondemned  for  a  reservoir,  if  there  is  a  water  right  which  is  part 
of  the  land,  it  may  be  condemned  with  it.  Water  flowing  over  land 
is  real  property  and  may  be  condemned  for  any  public  use  specified 
in  section  1238  of  the  Code  of  Civil  Procedure.     (Id.) 

29.  Biparian  Bights — ^Condemnation  for  Electeio  Power.— Biparian 

rights  in  a  stream  of  water  may  be  condemned  for  public  use  for 
electric  power  by  electric  light  and  power  companies.     (Id.) 
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$0.  SumoiXNOT  ov  Complaint— Cebtaimtt  ov  Bights  to  bx  C9oh- 
DXiaiXD.^Where  the  eomplaint  definitelj  deseribei  the  land  of  all 
of  the  defendant!  hj  legal  BabdivisioiiB,  and  alleges  that  "the  watan 
of  Old  Cow  creek  flow  oyer,  along  and  upon  laid  land,"  and  that 
''it  is  aeeeeearj  that  plaintiff  shall  appropriate,  take  and  me  all 
riparian  righte  of  defendant  to  and  eonneeted  with  the  waten  of 
•aid  Old  Cow  ereek,*'  and  it  prajt  for  the  condemnation  of  the  ripa- 
rian right!  therein,  it  showi  with  reaaonable  eertaintj  the  property 
sought  to  be  condemned.    (Id.) 

81.  Facts  Showino  Nxoissitt  not  BaquoKD  to  n  Plxadid.— Ftets 
showing  the  necessity  for  the  taking  of  each  rights  for  public  use 
are  not  required  to  be  pleaded,  but  are  matter  of  eridenee.    (Id.) 

32.  QuANTiTT  Appbopbiatxd  bt  Plaintov  Immatxbui/— Quantttt  of 
BiPABiAN  Bights  Nkkd  not  bb  Stated.— Where  the  complaint  sets 
forth  that  plaintiff  is  the  owner  and  appropriator  of  flve  thousand 
inches  of  the  waters  of  the  stream,  that  fact  is  immaterial,  where 
the  only  property  sought  to  be  condemned  is  the  riparian  rights  of 
the  defendants.  The  quantity  of  such  riparian  rights  need  not  be 
stated;  but  it  is  sufficient  that  the  complaint  avers  the  necessity  for 
taking  all  of  the  water  of  the  creek,  including  the  riparian  rights 
of  the  defendants,  which  is  the  only  matter  in  issue.     (Id.) 

83.  CoicPJENSATiON  TO  BB  FizxD. — Whatever  may  be  the  riparian  rights 
of  the  defendants,  which  plaintiff  seeks  to  condemn,  it  will  be  for 
the  court  or  the  jury  to  fix  the  compensation  to  be  paid  to  each 
owner,  as  the  facts  proved  may  warrant     (Id.) 

34.  PLXAi>iNa — ^Pxjbuo  Use. — ^A  complaint  showing  that  plaintiff  Is  an 
electric  power  and  light  company,  and  that  it  needs  the  riparian 
rights  of  the  defendants,  sufficiently  shows  that  the  use  sought  is 
a  public  use,  and  that  the  plaintiff  is  in  charge  of  a  public  use. 
(Id.) 

85.  PuBuo  Ubx  iiXTST  BB  Dbolabxd  BT  Law.^ — Ths  complaint  must 
show  that  the  use  for  which  the  property  is  to  bo  taken  is  for  a 
public  use,  so  declared  by  the  legislature.  No  property  can  be  con- 
demned for  a  private  use,  or  to  accomplish  any  purpose  not  of  a 
public  character.     (Id.) 

86.  BiPABiAN  Bights  not  Ezpbxsslt  ENtncxBATBD— Kxgbsbabt  Iicpu* 
OATiON — ^Authobitativb  Constbugtion. — ^The  mere  fact  that  riparian 
rights  are  not  expressly  enumerated  as  the  subject  of  condemnation 
is  not  conclusive,  where  their  condemnation  is  necessarily  implied  in 
the  language  of  subdivisions  12  and  18  of  section  1238  of  the  Code 
of  Civil  Procedure,  construed  with  section  1240  thereof,  which  in- 
eludes  "all  real  property"  and  "all  classes  of  private  property  not 
enumerated,"  with  no  express  exception  of  riparian  rights;  and 
where  it  is  settled  by  authoritative  construction  that  riparian  rights 
are  the  proper  subject  of  condemnation  to  publis  use.    (Id.) 
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87.  Complaint  Showing  Causb  ov  Action— Dxmxtbbeb  Impboperlt 
SusTAiNXD  —  Bevbbsal. — ^Whore  the  complaint  stated  a  sufficient 
cause  of  action  for  the  condemnation  of  riparian  rights  for  the  pub- 
Ue  use  of  an  electric  light  and  power  companj,  a  demurrer  thereto 
was  improperlj  sustained  and  the  judgment  sustaining  it  must  be 
rcTersedy  with  direction  to  overrule  the  demurrer,    (Id.) 

Bee  Bemainden^  1-24. 
ESCAPE.    See  Criminal  Law,  107-111« 

ESTATES  OF  DECEASED  PEBSONS. 

!•  Claim  Allowed  and  Sbttlkd  —  Lapsb  or  Timb— Motion  9o 
Yaoatb  —  Want  of  Jubisdiction  —  Pbohibition. — The  superior 
court  has  no  jurisdiction  to  vacate  a  claim  allowed  and  settled, 
which  has  become  final  hj  the  lapse  of  time,  and  prohibition  will 
lie  to  prevent  the  vacation  thereof  on  motion  of  the  administrator 
of  the  estate.     (Kowalskj  v.  Superior  Court,  218.) 

2.  Appbal  not  Allowbd  tbom  Yacatino  Obdeb— Abskncb  of  Legal 
Bbmbdt. — ^No  appeal  is  allowed  from  an  order  vacating  an  allowed 
claim  against  the  estate;  and  no  other  provision  appears  giving 
anj  legal  remedy  against  such  order.     (Id.) 

8.  Claim  Passbd  into  Settlement  of  Account — Conglusivenesb.— 
When,  hj  the  allowance  of  claims  in  a  former  settled  account 
presented  hj  the  administrator,  the  claim  involved  has  passed  into 
the  categorj  of  claims  "passed  upon  in  the  settlement  of  a  former 
account"  as  provided  in  the  Code  of  Civil  Procedure,  it  is  thereby 
eonclusivelj  established  against  all  persons  interested  in  the  estate, 
in  the  absence  of  an  appeal  therefrom,  or  of  any  relief  obtained 
therefrom  under  section  473  of  the  Code  of  Civil  Procedure.     (Id.) 

4.  Sbpabatb  List  of  Claims  not  Bequibed — "Exhibit^  in  Account. 
The  provision  of  section  1268  of  the  Code  of  Civil  Procedure 
that  every  account  must  exhibit  all  debts  which  have  been  presented 
and  allowed  during  the  period  embraced  in  the  account  does  not 
require  that  a  separate  list  be  made  of  the  claims  allowed.  The 
setting  forth  of  the  particulars  of  each  claim  and  of  the  manner  of 
its  presentation  is  a  sufficient  "exhibit"  of  the  debts  presented  and 
allowed  in  the  account.     (Id.) 

5.  Matubitt  of  Note  Afteb  Death. — The  fact  that  the  note  allowed 
and  settled  as  a  claim  against  the  estate  matured  after  the  death 
of  the  deceased  is  no  objection  to  the  conclusiveness  of  its  settle- 
ment as  an  allowed  claim  in  the  administrator's  account,  when 
that  account  became  absolutelj  finaL     (Id.) 

6.  Family  Allowance — Obdeb  of  Discontinuance  not  Appealable 
— Constbuction  of  Code. — Under  subdivision  3  of  section  963  of 
the  Code  of  Civil  Procedure,  an  appeal  ia  only  allowed  from  an 
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original  order  grantiiig  or  refusing  to  giant  a  familj  anowaneOp 
and  an  order  diseontinoing  a  family  aUowanee  granted  "until 
further  order  of  the  eonrt"  upon  the  petition  of  the  hein  and 
derieees  under  the  will  of  the  deceased  is  not  appealable.  (Estate 
of  OTorton,  117.) 

7.  Objection  to  JuBisDionoH  of  Coubt— CEtnoRAU— AFraAL.— If 
the  court  was  without  jurisdiction  to  make  the  order  appealed 
from,  as  objected  bj  appellant,  its  power  eould  onlj  be  tested  hj 
eertiorari,  and  not  bj  appeal.     (Id.) 

S.  Motion  to  Dismiss  Apfxal— Want  or  Aothobitt  to  ICakb  Oa- 
DEB  Immatbkial. — ^It  is  not  a  sufficient  answer  to  a  motion  to  dis- 
miss the  appeal  from  the  nonappealable  order  that  the  lower  eonrt 
had  no  authority  to  make  the  order  appealed  fronL  The  right  of 
appeal  comes  from  the  statute,  and  not  from  anj  unauthorized  ac- 
tion of  the  court.     (Id.) 

0.  Retention  of  Poweb  to  HCakx  Obdeb — ^"Fubthxb  Obdbb  of 
CouET" — ^Dutt  of  Couet. — The  court  retained  its  power  over  the 
order  granting  the  family  allowance,  bj  inserting  the  provision, 
''until  the  further  order  of  the  court.''  Upon  a  proper  showing,  it 
became  its  dutj,  and  it  was  within  its  power,  to  reduce  or  dis- 
continue the  allowance.     (Id.) 

10.  Partial  Distribution  Under  Will — Appeal — ^Pbesuhftions — ^Rb- 
oiTAL — Affirmance. — ^Where  an  appeal  is  taken  from  a  decree 
of  partial  distribution  under  the  will  of  a  deceased  person  on  the 
judgment-roUy  without  a  bill  of  exceptions,  all  presumptions  upon 
appeal  are  in  favor  of  the  regularity  of  the  judgment  and  decree 
of  the  trial  court;  and  where  the  decree  recites  that  no  one  ap- 
peared or  opposed  the  application,  and  that  the  petitioner  is  the 
sole  devisee  under  the  will  of  the  deceased,  and  that  deceased  left 
no  legal  heirs,  the  judgment  must  be  affirmed,  (f^state  of  Kearny, 
92.) 

11.  Service  of  Petition  on  Executor  —  Recital  of  Appearance — 
Presumption. — Though  the  record  does  not  show  formal  service 
of  the  petition  of  partial  distribution  under  the  will  on  the  ex- 
ecutor, yet  the  recital  in  the  decree  appealed  from  that  the  execu- 
tor appeared  by  attorney  at  the  hearing  is  sufficient  proof  of  the 
notice  of  the  application  to  the  executor.  It  must  be  presumed 
that  it  was  personally  served;  but  whether  it  was  or  not,  the  ap- 
pearance by  attorney  is  conclusive  that  the  executor  received  no- 
tice.    (Id.) 

12.  Counter-petition  on  Filx  at  Time  of  Hearing — Claim  bt  Ap- 
pellant AS  Assignee  of  Alleged  Heir — Notice  not  Shown.— 
The  mere  fact  that  at  the  time  of  the  bearing  of  the  petit-ion 
for  partial  distribution  under  the  will,  there  was  on  file  a  counter- 
petition  of  appellant  claiming  as  assignee  of  an  alleged  sole  heil 


Estates  op  Deceased  Persons.  895 

ESTATES  OF  DECEASED  PEBSONS  (Continaed). 

for  partial  difltribution  eaDnot  preclude  the  affirmance  of  the  de- 
eree  of  partial  distribution  to  the  devisee,  where  there  is  nothing 
in  the  record  to  show  that  any  notice  thereof  was  served  upon  the 
executor  or  devisee  prior  to  the  hearing  and  decree  appealed 
from,  or  that  they  had  any  knowledge  thereof.     (Id.) 

13.   COUNTEK-FETITIOK   NOT   JUDICIALLY   NOTICED — ABSENCE   OP  DUTT  OP 

CouBT. — It  was  not  the  duty  of  the  court  either  to  take  judicial 
notice  of  the  fact  that  the  counter-petition  of  appellant  was  on 
file  at  the  time  of  the  hearing  of  the  petition  for  partial  dis- 
tribution under  the  will,  or  to  continue  the  hearing  of  such  peti- 
tion, so  that  both  petitions  could  be  heard  at  the  same  time;  nor 
was  it  the  duty  of  the  court  to  act  as  attorney  for  either  party. 
(Id-) 

14.  Notice  to  Appellant  op  Petition  op  Devisee — Failubb  to  Ap- 
pear OB  TO  Oppose. — The  appellant  having  had  legal  notice  of  the 
hearing  of  the  former  petition  of  the  devisee  for  partial  distribu- 
tion, and  having  failed  to  appear  or  oppose  the  same,  his  appeal 
from  the  decree  in  favor  of  the  devisee,  to  which  he  was  no 
party,  is  fruitless,  and  the  decree  must  be  affirmed.     (Id.) 

15.  Distribution — ^Evidence — ^Declarations  op  Deceased  Brother  op 

Intestate — ^Relationship — Independent  Proop  not  Bequired. — 
Whatever  may  be  the  rule  in  other  jurisdictions,  the  rule  is  settled 
in  this  state  that  evidence  of  the  declarations  of  a  deceased 
brother  of  an  intestate  sister,  as  to  the  relationship  between  them 
are  admissible  in  favor  of  his  daughter  as  petitioner  for  distribu- 
tion of  the  estate  of  the  deceased  sister,  without  requiring  any 
independent  proof  as  to  the  relationship  between  the  deceased 
brother  and  sister.     (Estate  of  Clark,  786.) 

16.  Proop  op  Paternity  op  Claiicant — Admitted  Fact — ^Declara- 
tions OP  Member  op  Family. — The  only  proof  of  relationship  re- 
quired is  that  of  the  paternity  of  the  declaring  brother  to  the 
claimant  of  the  estate  of  the  deceased  sister;  and  that  fact  being 
admitted,  the  declarations  of  the  deceased  brother  are  not  those  of 
a  stranger,  but  of  a  member  of  the  family.     (Id.) 

17.  Appeal — ^Proop  op  Relationship— Suppicienoy  to  Support  Find- 
ings.— It  is  held,  upon  appeal  by  the  state  from  the  decree  of  dis- 
tribution, upon  which  the  findings  were  assailed,  that  the  proof  fully 
sustains  them,  that  it  is  sufficient  to  identify  Eliza  Clark,  the  intes- 
tate, as  the  same  one  who  was  sister  of  the  father  of  the  petitioner 
for  distribution,  and  that  the  relationship  was  fully  established  by 
the  direct  testimony  of  witnesses  as  well  as  by  evidence  of  the 
declarations  of  members  of  the  deceased  brother's  family,  and  also 
by  evidence  of  the  admissions  and  declarations  of  Eliza  Clark  her- 
self, constituting  an  acknowledgment  on  her  part  as  to  the  relation- 
ship.     (Id.) 

See  Appeal,  7;  Wi]]|» 
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KVIDEKCB. 

L  Pboop  op  Comtints  or  Dbstiotid  Book— Aoiossioh  op  Oopt — 
Untxnablx  Objbgtion — Absence  op  Peejudioe. — ^Although  e  book 
whieh  is  not  one  of  originml  entrj  is  InadmisiiiMo,  yot  where  a 
book  of  original  entrj  has  been  destrojed  bj  Are,  the  contents 
thereof  maj  be  proved  bj  anj  witness  having  knowledge  of  its 
contents,  and  where  the  bookkeeper  testiiled  that  the  books  were 
correetlj  kept,  and  that  a  purported  copy  thereof  was  correct,  the 
admission  in  evidence  of  sneh  over  an  untenable  objection  eannot 
require  a  reversal,  especiallj  where  the  admission  is  withont  preju- 
dice, since  the  court  did  not  base  its  findings  or  judgment  there- 
upon, but  based  them  upon  other  evidence.  Anj  error  not  affect- 
ing the  substantial  rights  of  the  parties  must  be  disregarded,  under 
section  475  of  the  Code  of  Civil  Procedure.  (Stone  v.  San  Fran- 
cisco Brick  Co.,  203.) 

2.  Bepexshino  Meicoet  op  Witmsse— Use  op  Hexoeandoic— A  wit- 
ness is  entitled  to  refresh  his  memory  bj  the  use  of  a  memorandum 
made  at  the  dictation  and  under  the  direction  of  the  witness,  when 
the  facts  were  fresh  in  his  memorj,  and  he  knew  that  the  facts 
were  correctly  stated  therein.     (Id.) 

See  Appeal,  6,  16,  28;  Attorney  at  Law;  Assignment,  19,  20^  82; 
Attachment,  3,  4;  Contract,  1,  2,  21,  23-28,  82,  40,  43-49; 
Corporation,  7,  18,  15,  35;  Criminal  Law,  8,  9,  35,  40-49,  65, 
69-74,  89,  92,  127,  128,  139,  140,  146,  147,  167,  170,  176,  177, 
181-185,  187-193,  196-202,  206,  218-220,  223-230,  242,  251, 
266-260,  264-267,  277-280,  288-296,  302-310;  Deed,  16;  Emi- 
nent Domain,  10,  11;  Estates  of  Deceased  Persons,  15-17; 
Mechanics'  Lians,  14-21;  NegUgenee,  18-15,  25;  Sale,  19-23. 

EZECUTION.    See  Appeal,  8. 

FALSE  PBETEN8ES.    See  Criminal  Law,  IIB-UL 

FINDINGS. 
!•  Assumpsit— WoEK,  Labos  and  Mateeials— Plbadimo — Statote  op 

LiXITATIONB — ^INADVBETENT     VrsmSQ — Or.EETCAT.     EBROE. — ^Undci    E 

complaint  in  assumptit  for  the  reasonable  value  of  work  and  labor 
done  and  materials  furnished  to  plaintiff's  assignor,  at  defendant's 
request,  "within  two  years  last  past,**  a  finding  made  one  year 
later,  sustaining  the  averments  of  the  complaint,  but  following  its 
language  "within  two  years  last  past,"  evidently  used  those  words 
inadvertently.  The  form  of  such  finding  is  not  to  be  commended, 
and  should  be  avoided;  but  where  the  vital  questions  of  fact  pre- 
sented by  the  pleadings  are  answered  by  the  findings,  and  the 
substance  of  the  finding  complained  of  is  supported  by  the  evi- 
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danee,  the  judgment  slioiild  not  be  reversed  or  a  new  trial  granted 
for  what  so  clearly  appears  to  be  a  mere  clerical  error.  (Stona 
T.  Ban  Francisco  Brick  Co.,  203.) 

2    FlNDIKOB  GONSIDKaiD  AS  A  WHOUB — CaUSX  OP  AOTION  SUSTAINXD— 

Immateual  Finding  Disbioabdkd* — The  findings  most  be  read 
together  as  a  whole,  and  where  the  court  f  onnd  that  prior  to  the  com- 
mencement of  the  action  the  claim  stated  in  the  complaint  was 
assigned  to  the  plaintiff,  and  also  found  in  response  to  a  plea  of 
the  two  jears'  statute  of  limitations  that  the  cause  of  action  was 
not  barred  l^  limitation,  and  found  the  value  of  the  work  and 
labor  done  and  materials  furnished,  and  the  nonpayment  of  the 
debt,  such  findings  substantially  showed  that  the  debt  accrued 
within  two  years  before  the  commencement  of  the  action;  and, 
under  these  circumstances,  the  finding  containing  the  words  "within 
two  years  last  past,"  is  immaterial,  and  should  be  disregarded. 
(Id.) 

Bee  Contract,  1« 
FOBGEBY.    See  Criminal  Law,  142-151,  168. 
FBAUD.    See  Corporation,  1-7. 

GAS  COMPANY. 

1.  AonoN  roB  Pxnai^t  tob  Bktusal  to  Supply  Gas — ^Usi  op  Words 
OP  Statute — Gas  pob  Lighting  Pubposbs  Iicplied. — ^In  an  action 
to  recover  the  statutory  penalty  for  illegal  and  persistent  refusal  to 
supply  plaintiff's  residence  with  gas  from  its  mains,  after  written 
demand  therefor,  where  the  statute  does  not  specify  gas  for  light- 
ing purposes,  which  is  implied  in  its  use  in  a  residence,  it  is  suili- 
dent  that  the  language  of  the  statute  is  followed  in  the  eomplaint 
to  recover  the  penalty  for  persistent  refusal  to  comply  with  plain- 
tiff's written  demand  for  gas  for  the  building  occupied  by  plaintiff. 
(Fair  v.  Home  Gas  etc  Co.,  689.) 

t.  AOnON  UPON  STATUTB— COBRKGT  BULB  OP  PLEADINO — CONSTEUOnON 

OP  Statute  and  Pleading  Identical. — Conceding  that  the  language 
used  in  the  body  of  the  statute  when  it  refers  to  "gas"  is  to  be 
construed  to  mean  "gas  for  lighting  purposes,"  it  is  a  correct  rule 
of  pleading,  in  declaring  upon  a  statute^  to  describe  the  cause  of 
action  in  the  words  of  the  statute.  This  is  allowed  even  in  criminal 
eases.  The  court  cannot  put  one  construction  upon  words  used  in 
a  statute,  and  deny  the  same  construction  when  the  same  words  are 
used  in  a  pleading.  The  statute  and  the  complaint  must  have  the 
same  construction,  and  the  word  "gas,"  when  used  in  either,  must 
have  the  same  meaning  and  application.     (Id.) 

i.  Xx>GAsxQN  QP  House  in  Relation  to  Dependant's  Mains — COH- 

fTBUOnON    OP    COMPLAINT — AIDES    BT    ANSWEB. — Where    the    WSDfi 
II  OaL  App.— 67 
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plmint  alleged  that  between  eertain  datee  plaintiff  waa  the  oeet- 
pant  of  a  building  and  premises  which  are  and  were  through  said 
period  distant  not  more  than  one  hundred  feet  from  defendant's 
mains^  and  that  from  the  first  date  until  the  present  time  plaintiif  has 
resided  upon  said  building  and  premises^  is  to  be  fairly  construed 
as  averring  that  the  house  and  premises  were  at  the  date  of  filing 
the  complaint  located  at  the  same  distance  from  defendant's  mains, 
in  the  abeenee  of  a  special  demurrer,  and  especially  when  the  answer 
aided  the  complaint  by  expressly  admitting  that  during  all  of  the 
times  mentioned  in  the  complaint  service  pipes  belonging  to  de- 
fendant, connected  with  said  gas  mains  at  plaintiff's  said  premiseSy 
have  been  and  still  are  located  on  said  premises.     (Id.) 

i.  SurncisNOT  or  Complaint  to  Supfobt  Judoicxnt. — Held,  that  a 
general  demurrer  to  the  complaint  was  properly  overruled,  and  that 
its  allegations  are  a  sufficient  basis  for  the  support  of  the  judgment 
rendered  upon  the  statutory  penalty,  which  was  correctly  computed. 

(M.) 
5.  SuvnoiXNT  DxMAND  Admittid. — ^Where  the  demand  averred  was 
sufficient  plainly  to  inform  defendant  that  it  was  required  to  per- 
form the  duty  to  which  the  demand  referred,  it  was  admitted  by 
failure  to  deny  it  in  the  answer.     (Id.) 

6L  Unwab&antablb  Claih  in  Answib — Diposit  Bbquibed. — ^It 
affirmatively  appears  by  the  answer  that  the  refusal  to  furnish  gas 
was  not  based  upon  the  insufficiency  or  uncertainty  of  the  demand, 
but  the  reason  therefor  was  plaintiff's  refusal  to  comply  with  an 
arbitrary  and  unwarranted  claim  for  ten  dollars'  deposit,  which  de- 
fendant sought  to  exact,  and  which  it  had  no  right  to  do.    (Id.) 

GBANTOB  AND  GBANTEE.    Bee  Deed. 

GUARDIAN  AND  WARD.    See  Parent  and  Child;  Bemainder,  20. 

HABEAS  COBPUS. 

1.  Conviction  in  Justiob's  Court— Appeal  to  Supsuoa  Coubt— 
Dismissal. — ^Where  a  petition  for  a  writ  of  hdhea$  carpus  shows 
a  conviction  in  the  justice's  court  for  violation  of  the  act  of 
liiarch  6,  1909  (Stats.  1909,  p.  140),  prohibiting  the  mooring 
and  anchoring  of  house  boats  in  rivers  and  streams  of  the  state 
in  eertain  limits,  and  avers  that  upon  appeal  to  the  superior  court 
the  justice's  judgment  was  affirmed,  and  that  the  validity  of  the 
aet  was  passed  upon  in  the  superior  court,  but  shows  no  application 
for  the  writ  to  the  superior  court,  as  required  under  Bule  XZYI  of 
this  court,  and  further  shows  that  the  appeal  was  dismissed  by  the 
superior  court  for  want  of  jurisdiction,  without  a  trial  upon  the 
merits^  the  writ  must  be  denied.     (Matter  of  Mulbolland,  73i.) 
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2.  Appuoation  Based  oh  Nonizistbnt  Tact. — ^Where  the  only  HtM 
stated  in  the  petition  on  whieh  the  writ  of  hdbeaa  corptu  was  orig- 
inallj  asked  for  in  this  eonrt  is  that  the  raliditj  of  the  act  was 
follj  heard  and  determined  in  the  superior  eonrt,  but  the  order  made 
b7  the  superior  court  shows  this  not  to  be  the  faet,  there  is  ne 
basis  for  the  petition  for  the  writ  to  this  court.    (Id.) 

S.  DiSAGBEBMZNT  ov  CovBT^-DMSUSt  OP  WuT. — ^Whcro  the  appellate 
court,  upon  an  application  for  a  writ  of  habeas  corpus,  is  un- 
able to  concur  in  a  judgment^  either  for  remanding  the  prisoner 
or  discharging  him,  the  writ  must  be  regarded  as  denied,  under  sec- 
tion 4  of  article  YI  of  the  constitution,  as  well  as  upon  the  authority 
of  Ex  parte  Oates,  3  Cal  App.  xiii,  and  Ex  parte  Sauer,  3  CaL  App. 
237.     (Matter  of  Osborne,  735.) 

4.  Remand  of  Prisoner  to  Custody — Order  for  Bail  Disoharosd. — 
Upon  the  return  of  the  prisoner  to  the  custody  of  the  sheriff,  or 
upon  his  resumption  of  such  custody,  the  order  for  bail  pending 
the  proceedings  must  be  discharged,  and  if  money  was  deposited  in 
Ueu  of  bail|  it  will  be  ordered  to  be  returned  to  him  by  the  clerk. 
(Id.) 

Bee  Criminal  Law,  24,  30,  111. 

HIGHWAY.    Bee  Btreets,  Beads  and  Highways. 

HUSBAND  Ain>  WIFE.    Bee  Community  Proper^, 

INCEST.    See  Criminal  Law,  169-174. 

INDEMNITY.    Bee  Assignment,  24. 

INFANTS.    See  Parent  and  Child. 

INJUNCTION.  See  Deed,  2-5;  Partnershipi  7;  Water  and  Water 
Bights,  L 

INSTBUCTION.  See  Criminal  Law,  36,  53-56,  62-64,  79,  97-100, 
104,  105,  119-125,  141,  148-151,  154,  156,  161,  173,  178-180. 
186,  194,  195,  208-211,  215-222,  233-240,  244-249,  281-285^ 
287,  290,  291;  Dentists,  9,  10;  Eminent  Domain^  12-14;  Neg- 
ligence, 3-6,  17,  31-34;  New  Trial,  11,  12. 

INTEBE8T.    See  Appeal,  18;  Promissory  Note,  6;  Sale,  24. 

JOINT  TENANCY.    See  Community  Property,  6,  7. 

JUDGMENT.  See  Appeal,  14-18,  21;  Assignment,  4,  6;  Corpora 
tion,  17-21;  Mechanics'  Liens,  1,  2. 
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inJBISDIGTION.  Bee  Appeal,  17;  Corporation,  18;  Coeta,  1;  Crim- 
inal Law,  8-^,  80-33;  Bentiflts,  l-S;  Eleetion,  1,  7,  10;  Juvenile 
Covrt;  Meehaniet'  LienSi  1,  2;  Municipal  Corporations,  12,  13; 
Speeiile  Performance,  8* 

JUBY  AKD  JUBOBS.    Bee  Criminal  Law,  81-81,  841,  26^278. 

jrUBTICE'B  COUBT. 

1.  Wan  or  Bevikw — JuusDionoN  ov  Supsuoe  Coubt  to  Dmaaa 
Appeal  vbom  Justioi's  Coubi^— Erbomxous  AGnoN.^A  writ  of 
review  will  not  lie  to  annnl  the  action  of  tlie  eaperior  court  in 
dismissing  an  appeal  from  the  justice's  court  taken  thereto  on  ques- 
tions of  law  and  fact,  however  erroneous  and  arbitrarj  the  action 
maj  be,  since  the  superior  court  has  jurisdiction  as  fullj  to  hear 
and  determine  a  motion  to  dismiss  the  appeal,  as  it  has  to  deter- 
mine the  cause  upon  its  merits.     (McGowan  t.  Superior  Court,  183.) 

8.  Wbit  op  Bevhw — Jubisdictiok  op  Sxtfxkiob  Coubt — ^Appeal  pbom 
Justice's  Coubt — Notice  op  Filino  Undebtasino  —  Eppeot  op 
CtoANOE  IN  Code. — ^The  service  of  the  notice  of  the  filing  of  the 
undertaking  on  appeal  from  the  justice's  court  to  the  superior 
court,  as  provided  by  section  978a  of  the  Code  of  Civil  Procedure, 
enacted  November  11,  1900,  is  not  necessary  to  give  the  superior 
court  jurisdiction  of  the  appeal;  and  an  order  refusing  to  dis- 
miss the  appeal  for  want  of  such  service  cannot  be  annulled  upon 
writ  of  review.     (W.  P.  Jeffries  Co.  t.  Superior  Court,  193.) 

8.  Statutobt  Constbugtion — Pubpose  op  Change  in  Code. — Statu- 
tory provisions  are  to  be  construed  with  reference  to  the  intention 
and  purpose  of  the  enactment.  The  apparent  evil  to  be  remedied 
by  the  amendment  of  1909  was  the  necessity  that  the  owner  of  a 
judgment  in  the  justice's  court  should  watch  the  justice's  docket 
for  thirty  days  to  prevent  an  appeal  without  adequate  security; 
and  this  evil  was  remedied  by  the  new  provision  for  an  under- 
taking within  five  days  after  the  notice  of  appeal,  and  that  notice 
of  its  filing  be  given  to  him.     (Id.) 

4.  Object  op  Notice  op  Fiunq  UNDEBTAxaKO — Pabt  op  Collatebal 
Pboceedino  pob  Justifying. — The  nature  and  object  of  the  pro- 
vision for  notice  of  the  filing  of  the  undertaking  is  not  to  make 
it  a  step  in  the  perfecting  of  the  appeal,  but  to  make  it  merely 
a  part  of  the  collateral  proceeding  to  justify;  its  sole  use  being 
to  bring  home  to  respondent  the  knowledge  that  the  appeal  is 
already  perfected  prima  facie.  It  merely  invites  the  respondent  to 
inspect  the  undertaking  already  filed.     (Id.) 

5.  PENAiyrY  NOT  Attached  to  Failube  op  Notice. — There  Is  no  pro- 
vision in  the  statute  as  to  the  time  within  which  the  notice  of  the 
undertaking  should  be  served^  nor  the  effeet  of  a  failure  to  servo 
it.     (Id.) 
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6L  8UB8TAMTUL  NOTIOl— Sbvxoi  ov  Notioe  OF  APPlilr—Tlia  fOB 
FzLiMo  Undkktakino  Fizid  by  Law. — ^The  filing  and  service  of 
the  notiee  of  appeal  ia  in  legal  effect  a  notice  that  under  the  law 
the  appellant  must  file  hia  undertaking  within  flye  dajs  thereafter 
to  make  hia  appeal  prima  facie  effective.  It  therefore  works  no 
hardship  that  the  technical  notice  of  the  filing  of  the  undertaking 
is  not  given  to  the  appellant,  so  as  to  require  him  to  except  to 
the  sureties  within  five  days  after  filing  of  the  same,  which  is  in 
fact  required  of  him  bj  law.     (Id.) 

7.  ABSBNCS  OV   GhANOB   as   to   TiICB   WOtL   EXOEFTINO   TO   SUBXTIBS.^ 

No  change  was  made  hj  the  amendment  of  the  code  in  1909,  as 
to  the  time  within  which  the  respondent  must  except  to  the  suf&- 
eiency  of  the  sureties  on  the  undertaking  on  appeaL  This  is  re- 
quired to  be  done  within  five  dajs  after  the  filing  of  the  under- 
taking, without  reference  to  any  notice  of  its  filing.  The  provi- 
sion for  such  exception  is  independent,  and  cannot  be  read  into 
the  prior  provision.    (Id.) 

S.  JusTinoATiON  or  Subbtdbs — GoLLATXEio*  PaocEBDiNO. — ^Tho  justifi- 
cation of  the  sureties  after  exception,  or  of  other  sureties  in  their 
stead,  is  not  a  step  in  taking  an  appeal,  but  is  a  collateral  pro- 
ceeding in  which  respondent  exercises  the  right  granted  to  him 
to  obtain  adequate  securitj  for  his  protection  on  the  appeaL     (Id.) 

9,  Waxvzb  of  Bight. — The  respondent  may  waive  his  right  to  fur- 
ther security;  and  if  he  fails  to  exercise  his  right  to  except,  or 
fails  to  attend  before  the  court,  when  the  sureties  are  in  attendance 
to  justify,  his  right  is  waived;  and  the  original  qualification  of  the 
sureties  operates  as  a  full  and  complete  justification,  and  the  ap- 
peal remains  perfected  and  effectual  under  the  original  undertaking. 
(Id.) 

See  Criminal  Law,  2-5;  Habeas  Corpus,  1,  2» 

JUVENILB  COUBT, 
1.  Weit  of  Peohibition — ^Petition  Undeb  Juvekilb  Oouet  Law — ^Peb- 

LXMINABY  EZAICINATION — PbEMATUBB  ObDEB  —  SUEPLUSAOB  —  QXTBS- 

moN  OF  JuEiSDionoN. — ^Where  a  petition  for  a  writ  of  prohibition 
to  restrain  a  judge  of  the  superior  court  from  proceeding  with  a 
threatened  preliminary  examination  of  the  petitioner  charged  with 
the  violation  of  section  26  of  the  juvenile  court  law  of  1909  [Stats. 
1909,  p.  213],  shows  that  the  judge  indorsed  an  order  of  eommitment 
on  an  affidavit  of  complaint,  sworn  to  before  a  deputy  county 
elerk,  before  any  preliminary  examination,  it  is  evident  that  the 
order  so  indorsed  was  premature  and  without  authority,  and  may  be 
disregarded  in  determining  the  aUeged  want  of  jurisdiction  of  the 
judge  to  proceed  with  the  preliminary  examination  aa  a  eommitting 
magistrate.     (Matter  of  Sing,  786.) 
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2.  ExcLusivx  JuBiSDicnoN  OF  MxaDBiaiNOBS  Undie  Los  Anoxlis 
Chabtkb  —  Jurisdiction  Undsx  Juvknilb  Goubt  Law. — ^Although 
the  Lot  Angeles  eharter  confers  eKclnsiye  jnrisdietion  of  aH  misde- 
meanors committed  within  the  eitj  upon  the  police  court  and  the  city 
jostice's  court,  yet  such  exclasiye  jurisdiction  was  diTCsted  as  to  aO 
misdemeanors  committed  under  the  general  juvenile  court  law,  which 
is  applicable  to  the  superior  court  of  Los  Angeles  county  and  aD 
the  superior  courts  in  the  state.  It  is  immaterial,  for  the  purposes 
of  this  decision,  whether  the  jurisdiction  of  the  superior  court  of 
Los  Angeles  county  is  exclusive  or  only  concurrent  as  to  misde- 
meanors under  that  law  committed  in  the  ei^  of  Los  Angeles. 
(Id.) 

S.  JuviNiLi  GouBT  Law  Gonstitutionax*. — ^The  juTenile  act  Tiolates 
no  provision  of  the  constitution.  It  is  not  a  special  act,  affecting 
the  punishment  of  offenses  or  the  practice  of  courts  of  justice,  but 
is  a  general  law  applicable  to  every  county  in  the  state,  and  to  every 
superior  oourt  therein.  While  the  constitution  confers  jurisdiction 
upon  the  superior  court  of  all  misdemeanors  not  otherwise  provided 
l^  law,  yet  we  have  here  a  case  where  such  jurisdiction  is  expressly 
conferred  by  a  general  law.     (Id«) 

4.  Pbclimikabt  Examination  Beqttibed  for  Inforhatton  for  Mis- 
DBMEANOR  UNDER  JuvxNiLB  AcT. — ^Ths  juvenile  act  making  the  of- 
fense charged  a  misdemeanor  triable  in  the  superior  court,  the  pro- 
visions of  the  Penal  Code  applicable  to  information,  and  to  a  pre- 
liminary examination  and  commitment  therefor,  are  conditions 
precedent  to  an  information  upon  which  only  can  the  superior  court 
proceed  thereby  to  try  one  charged  with  a  public  offense,  even 
though  it  be  a  misdemeanor  of  which  it  has  jurisdiction.     (Id.) 

5.  Duty  of  Judge  Sitting  as  Magistrate  as  to  Oaths. — ^Although 
the  complaint  which  institutes  a  criminal  proceeding  need  not  be 
verified,  yet  if  properly  verified,  and  containing  positive  evidence  of 
facts  tending  to  show  guilt,  it  may  be  treated  by  the  magistrate  as 
a  deposition;  yet  a  superior  judge  sitting  as  a  magistrate  must  ad- 
minister all  oaths  as  such,  and  has  no  right  to  call  in  a  clerk  or  any 
other  officer  to  administer  oaths.  He  sits  as  a  creature  of  the  stat- 
ute, with  such  powers  only  as  are  conferred  upon  justices  of  the 
peace  or  police  judges.     (Id.) 

6.  Complaint  Verified  Before  Deputy  Clerk  Ineffective. — ^A  com- 
plaint verified  before  a  deputy  county  clerk  is  ineffective,  either  as 
a  deposition  upon  a  preliminary  hearing,  or  as  a  deposition  author- 
izing the  issue  of  the  warrant  of  arrest.     (Id.) 

f .  Arrest  in  Fact — ^Illbgal  Bbstraint  not  Involved  in  Prohibi- 
tion Against  Preliminary  Examination.  —  When  the  arrest  haa 
been  actually  made,  and  the  petitioner  for  the  writ  of  prohibition 
is  before  the  judge  for  preliminary  examination,  no  question  of 
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illegal  restraint  ia  involyed  in  hia  petition,  and  the  onlj  qneation  to 
be  determined  ia  whether  the  judge  eondueting  aaeh  examination  ean 
be  prohibited  therefrom.     (Id.) 

8.  AUTHOBITT   OP   JUDGB   OF   SUPKRIOB    Ck)UBT   AS    MaGISISATB. — ^When 

the  prisoner  arrested  ia  before  the  judge  of  a  court  having  jurisdic- 
tion aa  a  magistrate  to  hold  a  preliminary  examination^  he  may  pro- 
eeed  to  hold  the  same,  and  if  a  eommitment  issue,  a  foundation  ia 
laid  for  aa  information  which  cannot  be  set  aside  because  the  deposi- 
tions wen  insufficient  to  warrant  the  arrest.     (Id.) 

9.  iNSumoDBNT  PsrinoN  fob  PBOHiBinoN. — Held^  that  the  petition 
presents  no  facta  sufficient  to  authorise  this  court  to  prohibit  the 
preliminary  examination  of  the  defendant  before  the  judge  of  the 
superior  court  sitting  aa  a  magistrate  under  the  juvenile  act.    {Id.) 

LANDLOED  AND  TENANT.    See  Lease. 

LABCENY.    Bee  Criminal  Law,  152-167. 

LEASE. 

1.  Action  Basxd  on  Lbasb — ^Expibid  Tbbic — Options  to  Bbnbw  and 

PUBCHASB— DAMAGBS    FOB    WiTHHOLDINCI — CaUSB     OF     AOTION    NOT 

Stated. — ^Where  plaintiif's  alleged  rights  to  have  a  lease  with 
options  to  renew  and  to  purchase  dedared  valid,  and  to  recover 
damages  for  withholding  possession  of  the  leaaed  land  and  the 
improvements  thereon  made  by  the  lessee,  are  based  upon  the  terms 
of  the  lease,  the  original  term  of  which  had  expired,  the  plaintiff 
must  by  appropriate  averments  bring  himself  within  its  terms,  and 
where  he  fails  to  allege  any  facts  showing  that  the  lease  was 
renewed  or  extended,  or  that  the  options  to  renew  or  to  purchase 
were  in  any  way  exercised,  or  that  any  rent  was  paid  thereunder, 
it  states  no  cause  of  action,  and  a  demurrer  to  the  complaint  was 
properly  sustained.     (Loeffler  v.  Wright,  224.) 

2.  Natubb  of  Action — ^Damages  fob  Failube  Specifically  to  Pbb- 
FOBM  Agbeement  TO  Leasb. — The  action  is  essentially  one  to  re- 
cover damages  for  a  failure  specifically  to  perform  an  agreement 
to  lease  for  a  period  of  years;  and  a  person  seeking  such  relief 
must  show  that  he  placed  himself  in  such  a  position  as  to  exact 
performance  from  the  other  party.     (Id.) 

8.  TiiCB  FOB  Benewal — NOTICE  OF  ELECTION. — ^Under  a  contract  for 
a  renewal  of  the  lease,  as  distinguished  from  an  extension  of  the 
lease,  the  lessee  desiring  to  renew  must  exercise  his  option  to  do 
so  by  giving  notice  of  his  election  to  renew  before  the  expiration 
of  the  original  term.     (Id.) 

4.  Option  to  Pubchasb — Election  and  Equitable  Bight  must  Ap- 
PBAB. — ^An  option  to  purchase  contained  in  the  lease  must,  for  its 


904  Lbasb. 

I 

LEASE  (Continued). 

enforcement,  not  onlj  be  alleged  to  have  been  ezereieed  hj  notiee 
of  the  election  to  purchaie  during  the  life  of  the  lease,  but  also  an 
offer  to  pay  the  purchase  money,  or  willingness  to  do  so,  most  be 
alleged,  and  it  must  be  further  alleged  that  the  contract  of 
purchase  was  just  and  equitable.     (Id.) 

ff.  Banbbuptot  or  Lbssob— JuusinonoN  of  Disnxor  Cottbt.— When 
the  corporation  lessor  was  adjudged  a  bankrupt,  the  United  States 
district  court  acquired  complete  and  eKclusiTe  jurisdiction  of  the 
corporation's  property,  and  to  determine  all  eontroTciaies  between 
the  corporation  and  third  parties  affecting  the  assets  in  its  custody. 
(Id-) 

6L  Composition  Confibicid— BKVXBTinnB  or  PnoratTT— OoLiLATBAL 
Attack  fob  Ibbbqulabity. — A  composition  confirmed  by  the  dis- 
trict court,  having  the  effect  to  revest  title  of  the  corporation  to  its 
remaining  assets,  cannot  be  collaterally  attacked  in  a  state  court 
for  irregularity  in  the  order  of  composition  not  appearing  on  its 
face.     (Id.) 

7.  Exclusive  Bembdt  nr  Fedxbal  Coubt  fob  Fbaub — Appellant 
Estopped. — The  exclusive  remedy  for  fraud  in  obtaining  the  order 
of  composition  was  by  a  proceeding  in  the  district  court  under  the 
bankrupt  act  providing  for  its  annulment  for  fraud  discovered 
within  six  months;  and  where  appellant  availed  himself  of  that 
remedy,  and  his  application  was  denied  by  the  district  court,  the 
appellant  cannot  assail  it  in  the  state  courts  whether  the  com- 
position be  valid  or  a  nullity.     (Id.) 

S.  Belief  Against  Deed  of  Tbust  fob  Misbepbesentation  of  Con- 
tents— Statute  of  Limitationb — Notice  of  Contents. — ^Belief 
against  a  deed  of  trust  by  the  corporation  lessor  for  fraud  upon 
the  plaintiff  as  lessee,  consisting  of  misrepresentation  as  to  its 
contents,  was  barred  within  three  years  after  actual  or  constructive 
notice  of  the  contents  of  the  deed.     (Id.) 

0,  Notice  of  Deed  of  Tbust — Sionatubs  and  Acknowledgment  bt 
Plaintiff  as  Secbetaby — Becobd. — The  complaint  shows  both 
actual  and  constructive  notice  to  plaintiff  of  the  contents  of  the 
deed  of  trust,  by  alleging  that  it  was  signed  and  acknowledged  by 
plaintiff  as  secretary  of  the  corporation  lessor,  and  was  recorded, 
upon  such  acknowledgment,  before  the  lease  was  executed,  and 
presumably  more  than  three  years  before  the  commencement  of 
the  action.    (Id.) 

10.  Date  of  Filino  Obiginal  Complaint  not  Shown — ^Pbesumption — 
Intendments  upon  Appeal. — ^Though  the  date  of  the  filing  of  the 
original  complaint  is  not  shown  by  the  record  upon  appeal,  it  must 
be  assumed,  in  view  of  the  intendments  in  favor  of  the  ruling 
of   the   court   below   against   the   plaintiff,   that   the   action   was 
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brought  more  tban  three  yean  after  the  ezeeation  of  the  deed  «f 
trust.     (Id.) 

11.  iKSUmCIXNT   AV1GBKSN!F— DATS    Of  BtSOOVSaT— BliaOKABUI   BlU- 

axNOx  NOT  AviBBXD — ^Pbisumption. — It  is  not  foffieient  for  the 
plaintiff  merely  to  aUege  that  he  did  not  diseover  the  frand  until 
a  certain  date.  It  must  also  appear  that  the  diseoTerj  could  not 
have  been  made  hj  the  exercise  of  reasonable  diUgenee;  and  the 
plaintiff  is  presumed  to  have  known  all  that  reasonable  diligence 
would  have  disclosed.     (Id.) 

12.  DBMimasB  Sustained  Without  Liavs  to  Amind— DiscBKnoH  hot 
Abused — Pbevious  Demuksebs — Lsavx  not  Asxid. — ^The  sustain- 
ing  of  the  demurrer  without  leave  to  amend  is  within  the  discre- 
tion of  the  court  below,  subject  only  to  review  in  ease  of  clear 
abuse.  No  abuse  of  discretion  appears  where  it  appears  that 
plaintiff  made  three  ineffectual  attempts  to  state  a  cause  of  action, 
and  his  record  upon  appeal  does  not  disclose  that  he  asked  laavt 
to  amend  when  the  present  demurrer  was  sustained.     (Id.) 

13.  BuiLDiNa  Violating  Fibb  Obdinancs— Leoalitt  op  CoNTftAor 
— Ck>NsiDEBATiON — ACTION  FOB  Bent. — ^Although  a  contract  founded 
upon  an  illegal  consideration,  or  having  for  its  purpose  a  viola- 
tion of  law,  may  not  be  enforced,  yet  a  lease  of  a  building  eonr 
structed  in  violation  of  a  fire  ordinance,  which  does  not  in  terms 
prohibit  the  lease,  is  not  founded  upon  an  illegal  consideration, 
and  if  it  is  not  made  for  any  illegal  purpose,  an  action  for  rent 
may  be  based  upon  such  lease  in  favor  of  the  owner  of  the  build- 
ing as  lessor.     (Wayman  Investment  Ck>.  v.  Wessinger,  108.) 

14.  Evil  Accomplished  Psioa  to  Lease — ^Bights  op  Citt — Pbofsett 
OF  OwNEB — ^Estoppel  op  Lessee. — In  such  case,  the  evil  in  the  vio- 
lation of  the  fire  ordinance  had  been  accomplished  prior  to  the 
lease;  and  though  perhaps  the  city  might  have  ordered  it  re- 
moved, yet  until  this  was  done,  it  remained  the  property  of  the 
plaintiff  as  owner,  and  defendants  could  not  take  and  enjoy  the 
possession  thereof  under  a  lease,  and  dispute  its  validity,  and  re- 
fuse to  pay  the  rent  reserved.  To  allow  such  refusal  would  be  to 
encourage  a  gross  breach  of  fair  dealing.     (Id.) 

15.  Pbopebty  Acquibed  in  Violation  op  Law — Subject  op  Lbgiti- 

ifATE  CONTBACTS — Enpobcement. — The  mere  fact  that  property  is 
acquired  in  violation  of  law  does  not  rob  it  of  its  character  as 
property,  nor  prevent  it  from  being  the  subject  of  legitimate  eon- 
tracts  which  may  be  enforced  in  courts  of  law.     (Id.) 

16.  Test  op  Enpobcement. — Although  there  may  be  some  illegal  fea- 
tures connected  with  a  transaction  involved  in  a  suit,  yet  the 
plaintiff  may  recover  if  his  cause  of  action  is  otherwise  legitimate, 
and  he  can  make  out  his  case  without  calling  to  his  aid  any  il- 
legality.   The  test  of  whether  the  demand  can  be  enforced  at  law 
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is  whether  the  plaintiff  reqmras  tha  mid  of  ab  illegal  aoatnct  to 
establish  his  case.     (Id.) 

See  Partnership,  1;   BemainderB,  19. 
LEWD  CONDUCT.    See  Criminal  Law,  175. 
LIENS.    See  Mechanics'  Liens. 

MANDAMUS. 

1.  Mandamus. — Where  the  facts  are  undisputed,  and  the  law  estab- 
lishes  the  right  of  a  party  to  an  order,  or  to  the  relief  which 
the  court  has  refused,  mandamus  will  lie;  and  where,  as  in  this 
ease,  it  is  the  dutj  of  the  court  to  enter  the  default  of  the  de- 
fendant, which  it  has  refused  to  do,  owing  to  a  misconceptioB  of 
the  law,  mandamus  will  lie  to  compel  the  court  to  discharge  its 
dutj  bj  entering  the  default  of  the  defendant.  (CaUfoniia  Fine 
Box  ete.  Co.  t.  Superior  Court,  65.) 

8.  Absence  of  Lioal  Remedy  of  Petitiokei^ — ^It  cannot  be  said 
that  the  petitioner  for  the  writ  in  this  case  has  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  coarse  of  the  law.  There  is 
no  judgment  or  order  from  which  an  appeal  will  lie;  and  under 
the  ruling  of  the  court,  petitioner  cannot  proceed,  although  the 
defendant  has  appeared  and  submitted  itself  to  the  juiisdictioB 
of  the  court.     (Id.) 

See  Appeal,  9;  Municipal  Corporations,  8,  S. 
MEASUBE  OF  DAMAGES.    See  Damair«i^ 

MECHANICS'  LIENa 

L  Consolidated  Action — Complaint  Without  Issue — SnpuuiTioif — 
— Peoof  of  Lien — Jusisdigtion — Judgment. — ^In  a  eonsotidatad 
action  to  foreclose  mechanics'  Uens,  when  no  issue  was  joined 
upon  the  complaint  in  the  second  action,  but  all  parties  were 
represented  by  counsel,  and  the  second  plaintiff  was  a  defend- 
ant in  the  other  action,  and  appellant  was  defendant  in  both 
actions,  and  it  was  stipulated  at  the  trial  that  the  eridence  should 
inure  to  the  benefit  of  all  parties,  and  plaintiff  in  the  second 
action  proved  its  lien  without  objection,  the  twd  that  a  judgment 
was  rendered  against  the  owner  appealing  in  favor  of  the  plaintiff 
on  the  second  action  implies  that  the  court  aseertained  that  it  had 
jurisdiction  both  of  the  subject  matter  of  the  second  complaint 
and  of  the  person  of  appeUant  before  rendering  such  judgment. 
(Western  Lumber  etc  Co.  t.  Merchants'  Amusement  Company, 
Pacific  etc  Decorating  Co.  t.  Mercantile  Amusement  Co.,  4.) 

8.  Presumption  in  Support  op  Jurisdiction. — It  win  be  presumed 
in  favoiT  of  the  jurisdiction  of  the  superior  court  that  the  eourt 
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aeted  upon  evidence  of  some  kind,  when  the  record  shows  nothing 
to  the  contrary;  and  it  must  be  presumed  that  the  court  properly 
discharged  its  duty  to  determine  before  hearing  a  controversy  that 
it  had  jurisdiction  of  the  cause  and  of  the  parties  thereto.     (Id.) 

8.  Pbesumption  ov  Yebitt  or  Bbcx>bi>. — In  all  matters  of  which  the 
judgment  contains  a  record,  its  verity,  in  the  absence  of  contrary 
evidence,  will  be  presumed  as  fuUy  as  upon  collateral  attack.  The 
record  is  conclusive  as  to  all  matters  upon  which  it  speaks,  when 
not  impeached  by  the  bill  of  exceptions.     (Id.) 

i.  Recital  in  Judomxnt-boll — ^Afpxaxakox  of  Appellant— Con- 
test or  Lden. — The  recital  in  the  judgment-roll  that  appellant  ap- 
peared by  attorney  impliedly  to  contest  the  claims  of  lien  of 
plaintiff  in  the  second  suit  is  supported  by  the  record  of  the  pro- 
ceedings at  the  trial,  without  any  attempt  to  impeach  such  recital 
or  the  evidence  tending  to  establish  its  truth.     (Id.) 

6.  EiTBOT  or  Appbabanos  bt  Attobnbt. — ^The  voluntary  appearance 
of  a  defendant  by  attorney  is  equivalent  to  personal  service  of  the 
summons  and  eomplaint.     (Id.) 

0.  Eyidbnob  or  Appbabangb — Judgmbnt-boUi— Bill  or  Exobftions 
— Contention  XJnsustained. — ^Though  the  code  does  not  requiie 
that  an  appearance  shall  be  made  part  of  the  judgment-roll,  yet 
when  the  judgment-roll  recites  that  appellant  appeared  in  both 
actions,  and  there  is  uncontradicted  evidence  in  the  bill  of  excep- 
tions tending  to  support  such  recital,  the  contention  of  appellant 
that  the  court  had  no  jurisdiction  to  render  the  judgment  for 
plaintiff  in  the  second  action  is  unsustained.     (Id.) 

7.  SurrioiENCT  or  Complaint — Absenob  or  DBMnBREB — ^PBOor  at 
Tbial — ^Waiveb  or  Objection. — The  objection  that  the  second  com- 
plaint is  insufficient,  in  not  averring  either  that  any  sum  was  due 
to  the  contractor,  or  that  the  contract  price  exceeded  $1,000,  and 
that  the  contract  was  not  recorded,  was  waived,  and  cannot  be 
urged  upon  appeal  for  the  first  time,  when  no  demurrer  was  inter- 
posed thereto,  and  it  was  clearly  established  by  proof  at  the  trial 
that  the  contract  price  far  exceeded  that  sum,  and  the  contract  was 
not  recorded.  In  such  case,  it  was  wholly  immaterial  whether  any 
sum  was  due  to  the  contractor.     (Id.) 

8.  Notice  bt  Owner — Constbuotion  or  Code. — Section  1192  of  the 
Code  of  Civil  Procedure  does  not  give  to  the  owner  of  the  property 
two  periods  of  time  in  which  he  may  give  the  notice  of  nonre- 
sponsibility  provided  for  therein.  If  he  has  knowledge  of  the  in- 
tention to  build,  he  must  act  on  that  knowledge  within  three  days 
thereafter;  and  if  not,  he  must  move  with  like  promptness  upon 
obtaining  knowledge  of  the  construction.     (Id.) 

9.  Finding  as  to  Knowledge  Bendered  Immaterial — Cobpobation 
Lbssbb  Aobnt  roB  Ownbb. — ^A  finding  that  the  owner  did  not  give 
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aotiM  of  BonntpoBilbUity,  withls  time  days  after  knowledg*  of 
tho  iatontioB  to  boildy  it  nndered  immaterial^  where  a  finding  ia 
■utained  bj  tbe  erideaea  that  the  eorporatioB  was  organiied  bj 
tha  owner  and  hit  aiMclatei  aa  an  ageneT*  for  the  lease  of  the 
property  thereto  for  tha  porpooa  of  eonstmeting  a  boilding  thereon. 
(Id.) 

10.  FiNDiMO  Hov  IvooHSiamiv  WIni  Plsaoiii«. — ^Tha  averment  of 
ownership  hj  tha  individnal  owner,  and  of  a  lease  to  the  corpora- 
tion, which  eonstmetad  the  building  on  his  property,  is  not  ineoa- 
aistent  with  a  finding  snpported  bj  tha  evidenea  that  the  owner 
was  merely  using  the  eorporatioa  aa  an  agenej  for  the  oonstmetion 
of  sneh  boilding.     (Id.) 

11.  OwMXB  Acmro  Thbouqh  Aoiit  iob  BoiLDma  not  ENrnXiD  m> 
Oira  NoTid. — ^An  owner  who  aeto  throogh  an  agent  to  seeore  the 
oonstmetion  of  a  bnilding  on  his  land  in  the  agent* s  name  ia  not 
entitled  to  give  notiea  of  aonresponsibility  under  seetion  1192  of 
the  Coda  of  GiTil  Proeednra.     (Id.) 

U.  INVALB)  Ck)MTaAOv— Failiju  to  BasxBTB  TwxMTT-mv  Pn  Gbht 
AfTB  OoMFLsnoN. — ^Whoro  a  building  contract  faila  to  reserve 
twenty-fiTo  per  cent  of  the  eontraet  price  after  the  oompletioa 
of  the  boilding,  aa  required  by  section  11S4  of  the  Code  of 
GiTil  Procedure,  and  xesenres  only  twenty  per  cent  thereof  the 
contract  is  invalid  as  against  the  claimants  of  mechanics'  Uens,  who 
are  entitled  to  enforce  their  liens  aa  if  there  were  no  contract,  and 
their  work  had  been  done  or  materials  furnished  at  the  special  in- 
stance and  requeat  of  the  owner  of  the  building.  (Nofsiger  Lum- 
ber Co.  ▼.  Solomon,  621.) 

It.  Constitutional  Obioin  of  MacHANios*  Ians— Lmislatuu  Bb- 
QUIBKD  TO  Pbotbot  AND  ENFoacs  LiXNS. — Mechanics'  Uens,  under 
the  constitution  of  1879,  have  a  constitutional  origin,  and  the  legis- 
lature ia  required  to  provide  for  the  speedy  and  efficient  enforce- 
ment of  such  liens.  The  provisions  which  it  has  made  for  a  fund 
of  twenty-five  per  cent  of  the  contract  price  for  thdr  enforcement 
eannot  be  depleted  or  reduced  to  the  injury  of  any  lien  claimant 
without  an  infringement  of  constitutional  right.     (Id.) 

IC  Paoov  OF  Actual  Bbtbntion  of  Twsntt-fivb  Psa  Cent  Inadxis- 
aiBLB. — The  request  of  the  owners  to  be  permitted  to  show  that 
they  actually  retained  twenty-five  per  cent  of  the  contract  price, 
though  the  terms  of  the  contract  did  not  provide  therefor,  was  prop- 
erly denied.  An  unrevealed  intention  to  retein  that  amount,  or  the 
aotoal  intention  to  retain  the  same,  is  not  a  compliance  with  section 
1184  of  the  Code  of  Civil  Procedure,  which  requires  that,  by  the 
terms  of  the  contract,  twenty-five  per  cent  of  the  whole  contract 
price  shall  be  made  payable  as  therein  provided.  Evidence  of  the 
retention  of  the  full  amount,  without  such  a  provision  in  the  con- 
tract, was,  therefore,  imiiiaterial.     (Id.) 
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16.  PuBPOSi  or  YKBincATiON  TO  NoncB  or  LiKii. — ^Tha  purpose  of  tho 
▼erifieatioB  to  the  notiee  of  ft  olaim  of  lien  ie  not  to  prove  the  lien 
when  it  is  sought  to  enforce  it  in  the  eourts;  but  the  elaim  filed  with 
the  recorder,  which  is  required  to  be  yerifled,  is  but  ft  notice  hy  the 
elaimsjat  that  he  intends  to  aTail  himself  of  his  right  to  a  lien  in  the 
particular  case.  The  Terification  of  the  claim  bj  his  own  oath,  or 
that  of  some  other  person,  is  required  as  evidence  of  good  faith,  and 
ft  prima  fade  support  to  his  claim  for  the  purpose  of  giving  such 
notice  only.     (Id.) 

16.  PuBPosB  or  PBOor  or  Begobdxd  Claiic — Estabushicbmt  or  Bi- 
QUIRED  Notice. — The  purpose  of  proof  of  the  original  recorded  claim 
of  liens  is  not  to  prove  its  contents,  but  to  establish  that  notice  has 
been  given  as  required  \>j  law.  It  is  entitled  to  admission  when  it 
is  shown  that  it  complies  with  the  statutory  requirements.     (Id.) 

17.  PuBUO  Bbgord — ^Admissibilitt. — If  the  signature  and  verification 
were  sufficient  to  entitle  it  to  be  filed  with  the  recorder,  and  it  was 
so  filed,  it  became  a  public  record,  and  thereafter  became  entitled  to 
be  received  in  evidence,  under  the  rules  governing  the  admission  of 
private  writings  which  maj  become  public  records  bj  recording  under 
the  statute.     (Id.) 

18.  Objection  That  "No  rouNDATioN  was  Laid." — ^The  objection  that 
"no  foundation  was  laid  "  for  the  admission  of  an  original  claim  of 
lien,  which  bears  the  certificate  of  record,  might  cover  the  absence 
of  evidence  in  the  record  that  the  lien  was  recorded.     (Id.) 

19.  SPECiriOATiON  or  Pabtioulabs  Bxquibxd. — ^When  an  objection  is 
made  that  sufficient  foundation  has  not  been  laid  for  the  introduc- 
tion of  a  writing  or  other  evidence,  the  particulars  wherein  the 
foundation  is  insufficient  must  be  specified.     (Id.) 

20.  iNsurriciBNT  Objection — Absbnob  or  Paoor  or  Signatubb  cm 
YEBiriOATioN. — An  objection  that  "no  evidence  other  than  the  lien 
itself  was  offered  or  introduced  as  to  the  signatures  of  the  parties  or 
verification  thereof"  wss  properly  overruled.  No  proof  of  the  gen- 
uineness of  the  signatures  to  either  the  claim  or  the  verification  is  a 
necessary  preliminary  to  the  admission  in  evidence  of  ft  lien  prop- 
erly verified  and  filed  for  record.     (Id.) 

21.  Paoor  or  Contbaot  and  Fubnishino  or  Matebials — Absbnob  or 
Objection, — ^In  the  absence  of  any  objection,  the  statement  in  the 
claim  of  lien  may  be  accepted  as  proof  of  the  person  to  whom  the 
materials  were  furnished  and  the  value  of  the  materials  furnished  or 
labor  done  under  the  agreement  with  him.    (Id.) 

MI8DEMEANOB.    Bee  Criminal  Law,  17,  18. 

MUNICIPAL  OOBPOEATIONS. 

1.  ChABTEB    CITT — PBIVATB     iMPBOVBlfENTS     NOT     A    *VT7NI0IPAL    AT- 

BAiB." — The  eonstruction  of  improvemanti  upon  private  property 
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within  a  charter  citjr  is  not  a  municipal  affair.  The  city  has  oo 
interest  or  control  thereof,  except  such  control  as  is  made  necessarj 
for  the  protection  of  the  public  welfare.     (Maj  t.  Craig,  368.) 

8.  PoLid  PowxK. — ^The  onlj  power  which  the  city  can  exercise  in  re- 
lation to  such  private  structures  must  come  from  the  police  power 
delegated  bj  the  constitution  to  charter  cities,  which  is  expresslj 
made  subordinate  to  the  general  law.     (Id.) 

8.  COICPLAINT  rOB  MANDAMT7S — COPT  OF  OBDINANGB  NOT  PbESENTKD-^ 

Judicial  Notice. — ^Where  a  complaint  for  mandamus  does  not  set 
forth  a  city  ordinance  enacted  by  the  city  relating  to  the  construc- 
tion of  buildings  therein,  the  court  cannot  take  judicial  notice 
thereof.     (Id.) 

i.  Question  of  Confuct  of  Obdinanci  With  Genebal  Law. — ^An 
ordinance  may  simply  exact  requirements  additional  to  the  general 
law,  which,  if  true,  would  not  conflict  therewith;  but  if  the  ordi- 
nance undertakes  to  make  lawful  that  which  by  the  state  law  k 
declared  unlawful,  a  conflict  would  arise,  and  the  ordinance  must 
yield  to  the  general  law.     (Id.) 

6.  Duty  of  Boabd  of  Pubuc  Wobbs  to  Issue  Pebmit — ^Mandamus 
Befused. — In  order  that  the  duty  should  devolve  upon  the  board 
of  public  works  of  the  city  to  issue  a  building  permit,  it  must  be 
made  to  appear  that  no  conflict  exists  between  the  ordinance  and 
the  general  law;  otherwise  the  determination  of  the  board  in  refus- 
ing the  permit  should  be  sustained,  and  a  writ  of  mandate  thereto 
was  properly  refused.     (Id.) 

0.  Ban  Fbancisco  Charter — ^Void  Appointment  of  Deputt  Beois- 
tbabs — ^Violation  of  Civil  Sebvice  Provisions. — Appointments  of 
deputy  registrars  by  the  board  of  election  commissioners  of  the  city 
and  county  of  San  Francisco,  not  made  from  the  list  of  civil  service 
eligibles  provided  for  in  the  charter,  none  of  whom  had  taken  the 
competitive  examination  provided  for  therein,  and  which  were 
made  in  entire  disregard  of  the  civil  service  provisions  of  the 
charter,  were  void,  and  conferred  no  rights  upon  the  appointees. 
(Shaw  T.  City  and  County  of  San  Francisco,  547.) 

7.  Action  fob  Beasonable  Sebvices  not  Tenable. — Such  appoint- 
ments being  void,  no  action  will  lie  in  favor  of  the  appointees  to 
recover  from  the  city  and  county  the  reasonable  value  of  their 
services.  Such  an  action  is  contrary  to  the  settled  rule  in  this 
state.     (Id.) 

8.  Chabteb  Pbovisions  not  Allowed  to  be  Fbittebed  Awat. — To 
permit  a  liability  to  be  imposed  upon  the  city  and  county  to  pay 
for  services  rendered  under  appointments  made  contrary  to  the 
express  provisions  of  its  charter  declaring  the  same  to  be  void 
would  be  to  fritter  away  the  entire  scheme  for  eivil  service  appoint- 
ments contained  in  the  charter.     (Id.) 
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9.  Duty  ov  Appointxxs  to  Bbcurx  Valid  Apfointmxnts — ^Assuhp- 
noN  ov  Bisk. — The  appointees  were  bound  to  see  that  their  ap- 
pointments were  made  according  to  the  requirements  of  the  charter, 
which  they  ought  to  have  known.  If  they  neglected  this,  or  chose 
to  take  the  hazard  of  accepting  a  void  appointment,  they  were 
mere  volnnteersy  and  suffer  only  what  they  should  have  anticipated. 
(Id.) 

10.  Crnss  Oboamizsd  TJndeb  Munioipal  Cobfo&ations  Aoi>— Subobdi- 
NATiON  TO  Oknebal  Law  IN  MuNloiPAL  AiTAiBS. — Citics  Organized 
under  the  municipal  corporations  act  are  subordinate  to  the  general 
law  with  reference  to  municipal  affairs.  (Dawson  t.  Superior 
Court,  582.) 

11.  Cities  Ezxmpt  vbom  Control  ov  General  Law  in  Mxtnicipal  Av- 
VAIBS. — ^Under  section  6  of  article  XI  of  the  constitution  of  this 
state,  as  amended  in  1896,  there  are  but  two  classes  of  municipal 
corporations  exempt  from  the  control  of  general  law  in  municipal 
affairs,  comprising  those  cities  organized  by  special  legislative 
charter  prior  to  the  adoption  of  the  constitution  of  1879,  and  cities 
operating  under  a  freeholders'  charter  under  that  constitution. 
(Id.) 

12.  JmusDicnoN  ov  Election  Contests  Under  Municipal  Corpora- 
tions Act  not  Exclusive — Concurrent  Jurisdiction  ov  Supe- 
rior Court. — The  jurisdiction  of  election  contests  conferred  upon 
the  common  council  of  cities,  organized  under  the  municipal  cor- 
porations act  to  hear  and  determine  election  contests,  is  not  exclu- 
sive, but  is  merely  concurrent  with  that  conferred  upon  the  superior 
court  by  the  constitution  and  laws  of  the  state.     (Id.) 

18.  General  Bulb — ^EzcLusiys  Jurisdiction  not  Inverred. — ^Where 
jurisdiction  is  conferred  upon  a  court  or  body  to  exercise  judicial 
functions,  exclusive  jurisdiction  is  not  to  be  inferred,  and  is  only 
to  be  so  regarded  where  the  language  is  so  plain  as  to  show  the 
legislative  intent  in  that  regard.     (Id.) 

See  Elections;  Taxation. 
MUBDEB  AKD  MANSLAUQHTEB.    See  Criminal  Law^  176-249. 

NEGLIGENCE, 

L  Passenger  Biding  Outsids  ov  Cai^— Injury  vrom  Passing  Car 
^-AssuMi'TioN  ov  Bisk — ^Mixsd  Inverence  ov  Fact  and  Law. — 
A  passenger  riding  on  the  outside  of  an  electric  car  near  the  track 
on  wUich  other  cars  were  passing  'Assumed  all  the  risks  of  riding 
where  he  did  which  the  facts  of  the  case  disclosed  were  incurred 
by  him.  Such  assumption  of  risk  is  a  mixed  inference  of  fact  and 
law,  and  not  a  mere  conclusion  of  law,  (Morgan  v,  Los  Angeles 
Pacific  Co.,  12.) 


&12  Nbouokncb. 

NEGUGENCE  (Continaed). 

S.  CoHSTSDcnoN  or  Lanouagi  ov  Trial  Judge — ''Assuved  Risk." 
Tbft  language  lued  by  the  trial  judge  in  paaaiiig  upon  the  motion 
for  a  new  trial,  "that  plaintiff  assumed  the  risk  in  riding  where 
he  did,**  must  be  construed  so  as  to  support  the  eonrfs  action,  and 
Bot  as  declaring  that  assumption  as  a  mere  conclusion  of  law. 
Taking  the  most  fsTorable  view  of  the  evidence  in  support  of  the 
order,  no  risk  due  to  a  defective  rafl  or  to  a  lurch  of  the  ear  was 
referred  to  in  using  such  language.     (Id.) 

S.  iNSTBUCnONS     AND     EVIDKNCI   TO   BK   CONSIDBBXD   BT    JCDQE. — ^For 

the  purpose  of  passing  upon  the  motion  for  a  new  trial,  the  trial 
Judge  must  consider  the  instructions  given  to  the  jurj  and  all  evi- 
dence  received  without  objection,  whether  competent  or  not;  and 
he  must  determine  the  sufficient  of  the  evidence  to  sustain  the 
verdict,  in  the  light  of  the  same  facta  and  law  that  were  before 
the  JU17.    (Id.) 

4.  SAYKTr-BAB   NOT   BEQUIBID    BT    LAW — COBBBCT    INSTBUGTION. — The 

eourt  eorrectlj  instructed  the  jury  that  there  was  no  law  requiring 
the  defendant  to  maintain  a  safety-bar  on  the  side  of  the  ear  on 
which  plaintiff  was  riding.     (Id.) 

i.  Absbncb  ov  Savbtt-bab  not  Nbguobnob  Pbb  8b.— It  was  not 
negligence  per  99  not  to  have  a  safety-bar  on  either  side  of  the 
ear.    (Id.) 

&  Pbovincb  ov  Juby— Nbguobnob  as  to  Satbtt-bab  a  Question  ov 
Faot. — The  instruction  given  aa  to  the  law  did  not  preclude  the 
plaintiff  from  showing  or  the  jury  from  considering  whether  or 
not  it  was  negligence  upon  the  part  of  the  defendant  not  to  pro- 
Tide  a  safety-bar  under  such  circumstances  as  existed  here.     (Id.) 

7.  AonoN  voB  Dbath— Kbgugbnob  ov  Bbatagb  Cobpobations — Colli- 
sion—Nbguobnob  or  Singlb  Gohpant— Nonsuit. — In  an  action 
for  the  death  of  plaintifTs  intestate,  caused  while  he  was  engaged  in 
his  usual  avocation  upon  a  railroad  box-ear,  by  the  collision  of 
loaded  drayage  teams  belonging  to  the  corporations  appellant,  it  k 
held,  upon  examination  of  the  record  upon  appeal,  that  the  liability 
for  the  death  is  limited  to  the  last-named  corporation  appellant,  and 
that  the  Morton  company,  appellant,  was  entitled  to  a  nonsuit,  there 
being  insufficient  evidenee  to  sustain  the  verdict  as  to  it.  (Sullivan 
▼.  Morton  Draying  and  Warehouse  Go.,  36.) 

5.  CONSTBUOTION  OV  ClTT   OBDINANOB— FOBBIDDBN  ITSB  OV  ITNLOGKBD 

Dbat— QUB8TI0N  VOB  CiTT  AuTHOBiTiEB.— A  part  of  a  dty  ordi- 
nance which  makes  it  unlawful  to  drive  or  uae  a  truck  or  dray  with- 
out having  attached  to  the  body  thereof  a  suitable  chain  for  lock- 
ing its  wheels,  presents  only  a  question  for  the  dty  authoritiesy 
and  does  not  involve  the  question  of  negligence.     (Id.) 

9.  Statutory  Nbgugbnob— Lbavino  Tbah  and  Drat  in  Stbebt  Uh- 
LOCKBD. — ^A  provision  of  such  ordinance  making  it  unlawful  for  any 
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person  to  "leave"  waj  animal  controlled  bj  faim,  if  attached  to  a 
draj  or  truck,  npon  the  public  itreet,  without  first  securelj  locking 
its  wheels,  when  viokkted,  presents  a  case  of  statutory  negligence, 
for  which  the  owner  of  such  team  would  be  responsible.     (Id.) 

10.  Obdinancx  not  Violated — Absknob  ov  Statitfobt  Neoligsncx — 
Team  and  Dsat  not  Left. — ^Where  the  teamster,  after  loading  his 
dray,  did  not  "leaTe"  the  same  in  the  street  within  the  meaning  of 
the  ordinance,  but  turned  his  horses  away  from  the  box-car,  and 
proceeded  to  fasten  his  loaded  dray  with  ropes,  when  another  team 
negligently  collided  with  his  team,  and  frightening  the  same  made 
them  back  onto  the  box-car  causing  the  death,  the  death  was  proxi- 
mately caused  by  such  colliding  team,  and  the  owner  of  the 
frightened  team  is  not  chargeable  with  statutory  negligence.     (Id.) 

11.  liiANiHa  or  WoBD  "Lbati"  in  Obdinakgb. — ^The  word  "leave,"  as 
used  in  the  ordinanee,  is  to  depart  or  go  away  from,  to  quit;  and 
the  ordinanee  means  to  abandon  for  a  time,  to  go  away  from  the 
immediate  charge  and  supervision  of  the  animal  or  animalfl  so  left. 
(Id.) 

18.  PXNAL  Natobb  or  Obi>inan<»— Consieuotion — Ordinabt  Sense  or 
WoBOS.^ — ^The  ordinanee  is  penal  in  its  nature,  and  cannot  be  ex- 
tended b^ond  its  plain  words,  and  in  its  ordinary  common  sense 
meaning.  No  ordinary  person  would  say  that  a  teamster  tying  up 
Us  load  had  left  his  team.     (Id.) 

18.  BtntDSN  or  Psoor  or  Nsouosnos — ^BnB]>EM  not  Sustained. — ^A 
plaintiff  seeking  to  recover  against  a  defendant  for  negligence  has 
the  burden  to  prove  it,  either  directly  or  by  facts  and  circumstances 
from  which  negligence  may  be  inferred.  Held,  that  such  burden 
was  not  sustained  to  show  any  liability  of  the  Morton  company,  ap- 
pellant, under  the  ordinanee  in  question  by  reason  of  its  teamster 
being  engaged  in  f^tening  up  his  load,  though  not  holding  his  lines 
while  so  engaged.     (Id.) 

li.  Evidence— SumciENT  Width  or  Space  Between  Teams  roB  Pas- 
sage— Habmlbss  Ebbob. — ^Any  error  in  excluding  evidence  offered 
by  the  Bocards  company  to  prove  that  there  was  an  amply  sufficient 
width  of  space  for  passage  of  its  team  between  the  Morton  team 
and  the  railroad  track,  was  harmless,  where  such  proof  was  other- 
wise made,  and  where  proof  of  such  sufficient  width  made  it  all  the 
more  inexcusable  negligence  for  the  Bocarde  team  to  collide  with 
and  frighten  the  Morton  team,  thus  causing  it  to  back  upon  the  box- 
ear.     (Id.) 

15.  EzPEBT  EviDENOB  Pbopeblt  Ezclddbd— Matteb  or  Common 
Knowledge — Pbovincb  or  Juby. — The  testimony  of  experts  as  to 
how  near  a  team  may  drive  in  relation  to  another  team  in  the  exer- 
cise of  care  and  skill  in  approaching  the  same  and  driving  past 
without  danger  was  properly  excluded^  such  question  not  being  one 
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relating  to  eeiencey  art  or  trade,  but  being  a  matter  of  eommon 
knowledge  for  the  juxy  to  determine.  It  ia  well  known  that  moat 
animals  will  shrink  or  retire  from  approaehing  danger,  and  that 
a  team  of  horses,  upon  being  run  into  or  stmek  bj  the  harness  or 
wagon  of  an  approaching  team,  would  be  likelj  to  pull  baek  or 
retire,  so  as  to  avert  the  danger.     (Id.) 

10.  Ahindmint  ov  Complaint— Ohabos  of  Absknci  ov  Lock  ok 
Wheels.— It  was  not  error  for  the  eourt  to  allow  an  amendment 
to  the  complaint  to  charge  that  the  Morton  eompanj  was  negligent 
in  driving  its  truck  without  anj  suitable  chain  for  locking  its 
wheels.  The  Bocarde  company  cannot  complain  of  such  amend- 
ment.    (Id.) 

17.  Instructions — ^Abstkaot  Bsqitsst  Inafpucabli  to  Evidinci. — Aa 
appellant  was  not  injured  bj  the  refusal  of  a  requested  instruc- 
tion, which,  though  abstractij  correct,  was  inapplicable  to  the  evi- 
dence, it  appearing  that  the  court  gave  other  instructions  fullj 
covering  the  law  applicable  to  such  appellant.    (Id.) 

18.  Findings — Consistency— Pbozdcati  Gauss  ov  Death. — The  ind- 
ings  of  the  jurj  upon  special  issues  submitted  to  it  are  held  not  to 
be  inconsistent  with  each  other  or  with  the  general  verdict  Th« 
court  found  upon  sufficient  evidence  that  the  driver  of  the  Bocarde 
team  carelessly  and  negligently  drove  his  team  in  front  of  the  horses 
of  the  Morton  company;  that  this  caused  the  Morton  company  team 
to  back,  and  that  this  was  the  proximate  cause  of  the  injuiy  to  the 
deceased.     (Id.) 

19.  Immateiual  Finding — ^Absence  or  Chain  on  Wheels  or  Mokton 
CoMPANT— Neglxgbnoe  or  Othee  Company  not  Excused. — The 
finding  to  the  effect  that  if  the  Morton  company  had  supplied  its 
dray  with  a  suitable  chain,  and  that  if  the  chain  had  been  used  and 
the  wheels  locked  the  accident  would  not  have  occurred,  is  not  ma- 
terial, and  does  not  in  any  way  excuse  the  negligence  of  the 
Bocarde  company.  Unless  the  Morton  company  was  guilty  of 
negligence  by  reason  of  the  violation  of  the  ordinance,  the  condition 
and  equipment  of  its  dray  was  wholly  immateriaL     (Id.) 

80.  Moving  or  Timbee  Jam — Injusy  to  PLAiNTirr's  Lease- 
hold— Support  or  Yebdxgt. — In  an  action  for  damages  to  plain- 
tiff's leasehold  alleged  to  have  resulted  from  defendant's  negli- 
gence in  moving  an  immense  timber  jam  existing  in  a  stream 
above  plaintiff's  property,  so  as  to  cause  it  to  break  a  dike  on 
plaintiff's  land,  and  causing  a  flooding  thereof  with  debiis  from 
the  stream,  to  the  destruction  of  a  great  part  of  plaintiff's  grax- 
ing  land,  and  to  the  serious  injury  of  his  dairy  business,  it  is 
held  that  a  verdict  for  damages  to  plaintiff's  leasehold  from  de- 
fendant's negligence  in  the  sum  of  $3,500  was  fully  warranted 
by  the  evidence.     (Sacchi  v.  Bayside  Lumber  Co.,  72.) 
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21.  Questions  fob  Jubt— Dispxm  as  to  Cattsi  of  Daicags— Er- 
noT  ov  YsBDiOT. — ^The  questions  whether  the  dama^^  was  eaused 
hj  the  logging  operations  of  the  defendant,  negligently  eon- 
dnctedy  as  claimed  bj  plaintiff,  or  was  eansed  bj  the  operations 
of  a  rock  qnany,  as  claimed  bj  defendant,  were  for  the  jury  to 
determine.  The  yerdiet  for  the  plaintiff  is  indubitable  evidence 
that  the  damago  was  the  direct  result  of  defendant's  negligence. 
(Id.) 

22.  DiSPTTTB   A8   TO   OfKEATIONS    BT   InDEPKNDBNT    CONTBACTOBS    OB   BT 

Defendant's  Agents — StiBMissiON  to  Juby. — The  court  properly 
submitted  to  the  jury  the  question  whether  persons  receiving  a 
fixed  compensation  for  their  services  were  independent  contrac- 
tors or  were  agents  acting  under  the  supervision  of  the  defendant, 
where  there  is  a  dispute  and  conflicting  evidence  on  that  subject; 
and  the  verdict  of  the  jury  for  the  plaintiff  is  conclusive  that  they 
were  agents  and  not  independent  contractors.     (Id.) 

28.  Natubal  Besult  of  Opebations — Knowledge  and  Anticipation 
BT  Defendant. — The  natural  result  of  the  operations  of  the  de- 
fendant in  removing  the  original  jam  from  its  position  above 
plaintiff's  land  must  necessarily  have  been  known  to,  and  an- 
ticipated by,  defendant  and  its  officers.     (Id.) 

24.  Yebdiot  Gonclusiyb  on  Questions  of  Fact. — The  verdict  of  the 
jury  is  conclusive  on  all  questions  of  fact  submitted  thereto  by 
the  court  or  involved  in  the  case.     (Id.) 

25.  Evidence  Beabing  on  Damages — Pboduction  of  Land  During 
Pbevious  Yeab. — Evidence  as  to  what  the  land  leased  by  plaintiff 
produced  in  the  year  previous  to  that  in  which  the  damage  was 
sustained  was  admissible  as  tending  to  show  the  adaptability  of 
the  land  damaged  to  the  cultivation  of  crops  growing  thereon, 
and  its  capacity  for  producing  crops  in  such  quantity  as  was  es- 
sential to  the  dairy  business.     (Id.) 

26.  Diminished  Value  of  Leasehold — ^Bbntal  Yalub  of  Damaged 
Land— Cost  of  Bestobation. — Evidence  was  admissible  to  show 
the  diminished  value  of  the  lessehold  during  the  remainder  of 
the  term  by  reason  of  the  damage  eaused  to  the  land  from  de- 
fendant's negligence,  and,  to  that  end,  to  prove  the  rental  value 
of  the  damaged  land  per  acre,  and  the  cost  of  restoring  the  land 
to  the  condition  in  which  it  was  when  submerged.     (Id.) 

27.  Otheb  Elements  of  Damage — Daibt  Ck)ws — ^Butteb  Fat — Cost 
OF  Keeping  on  Otheb  Land. — Evidence  of  the  number  of  dairy 
cows  kept  by  plaintiff,  of  the  quantity  of  butter  fat  produced 
from  them  in  the  previous  year,  and  of  the  cost  of  maintaining 
them  on  other  land  which  he  was  compelled  to  rent  for  that  por- 
pose^  was  admissible  on  the  question  of  damages.     (Id.)^ 
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28.  All  Proofs  ov  Damaob  to  bs  CoNsiinBEB>  ToonrBnu— AB  of  the 
proofs  relating  to  the  qaestiont  of  damages  are  to  be  eonridered 
together,  aa  furnishing  as  fair  a  foundation  as  eaa  be  shown  or 
approzimatelj  laid  to  arriye  at  a  just  and  rsaaonablo  assessment 
of  damages.     (Id.) 

29.  Damages  Pbovbd  not  Bbmots  ob  Spkoolativs— -iNJtiBT  to  Pabt 
TiouLAE  Cbop  and  Businxbs — ^Loss  ov  PBosPBonyi  Profits. — ^The 
damages  proved  are  not  remote  or  speeuhitive.  It  is  always  ad- 
missible to  prove  that  land  damaged  is  peculiarly  adapted  to  a 
particular  kind  of  crop,  and  what  it  is  capable,  under  ordinary 
circumstances,  of  growing  aa  to  kind  and  quali^,  and  to  prove 
and  recover  the  loss  of  prospective  proilti  which  would  naturally 
flow  from  a  business  damaged,  had  such  business  not  been  de- 
stroyed or  impaired,  so  as  to  obstruct  ito  prosecution  in  the  ordi- 
nary  way  in  which  it  has  always  been  conducted.     (Id.) 

su.  Measure  of  Damages — Damagi  Likely  to  Besult  from  Tobt. — 
The  damages  which,  in  the  ordinary  course  of  things,  would  be 
likely  to  result  from  a  wrongful  or  tortious  injury  to  property 
are  the  basis  or  measure  of  compensation  to  which  the  plaintiif  is 
entitled  for  the  injury  so  inflicted.     (Id.) 

31.  Instructions — Action  upon  Bequests^— Held;  that,  considering 
the  entire  charge  of  the  court,  every  principle  of  law  applicable 
to  the  issues  and  evidence  was  correctly  declared  and  explained 
to  the  jury  with  clearness;  that  correct  instructions  requested  and 
disallowed  were  otherwise  given  in  the  charges,  and  that,  where 
requests  were  modified,  it  waa  either  because  the  part  modified 
was  either  inapplicable  or  incorrectly  stated,  or  announced  else- 
where.    (Id.) 

88.  Inappuoabu  Bequest— Injt7bib8  Caused  bt  ''Act  of  God." — 
Where  there  was  no  evidence  to  justify  a  requested  instruction 
that  if  the  jury  found  that  the  injuries  to  plaintiff's  property 
were  caused  by  the  ''act  of  God,"  defendant  would  not  be  liable,  it 
was  properly  disallowed.     (Id.) 

38.  Improper  Bequest  —  Bridges  for  Passage  of  Cows — Loss  — 
Leasehold  Propertt— Duty  of  Bbpair. — ^The  court  properly  db- 
allowed  a  requested  instruction  that  if  the  bridges  spanning  small 
sloughs  on  plaintiff's  land,  for  the  passage  of  his  cows,  were  part 
of  the  realty,  plaintiff  could  not  recover  for  their  destruction, 
where  it  appears  that  such  bridges  were  a  part  of  plaintiff's  lease- 
hold, and  that  it  was  plaintiff's  duty  to  keep  the  bridges  and 
other  fixtures  on  the  land  leased  in  repair.     (Id.) 

34.  Misleading  Bequests — General  Bight  to  Protect  Pbopertt. — 
Where  the  court  had  given  a  proper  instruction  aa  to  the  right 
of  defendant  to  protect  its  railroad  trestle  from  injury  or  de- 
struction by  removing  the  jam  therefrom  with  ordinary  care,  and 
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with  a  Tiew  to  the  rights  of  othen  below,  the  eoart  properly  re- 
fused general  and  indefinite  instructions  aa  to  the  right  of  any 
person  to  protect  his  property  with  the  use  of  ordinary  care, 
which  were  calculated  to  mislead  the  jury  that  the  big  jam  was 
wholly  disturbed  to  protect  property,  when  in  truth  the  sole  pur- 
pose thereof  was  to  ntiUxe  part  of  the  timber  composing  it,  and 
it  appears  probable  that  if  the  body  of  the  jam  had  been  un- 
disturbedy  the  winter  lains  would  have  carried  the  whole  through 
the  stream  into  Humboldt  bay  without  injury  to  plaintiff's  lease- 
hold.   (Id«) 

16.  YXBDIOT  WOT  EZ0BS8iy»— BlVXKW  UPON  AfvzUu^EM,  that  the 
face  of  the  record  doea  not  show  that  the  yerdiet  was  excessive, 
but  shows  that  the  e?idence  amply  justified  the  amount  of  dam- 
ages awarded.  The  appellate  court  is  not  warranted  in  substitut- 
ing its  judgment  for  that  of  the  jury  and  of  the  trial  judge.    (Id.) 

NEGOTIABLE  INSTBUMENTS.    See  Assignment;  Attachment;  Gor- 
porationy  1-14;  Promissory  Note, 

NEW  TBIAL. 

1.  Obdib  Gbantino  Niw  TBiAXr--GB0nKi>8  or  Motion— GENCRAii  Oa- 
DXE — Bkvikw  upon  APPEAii. — Whcrc  the  grounds  of  a  motion  for  a 
new  trial  were  insufficiency  of  the  eridenee  to  justify  the  decision, 
newly  discorered  eyidence  based  upon  affidavits,  and  errors  of  law 
occurring  at  the  trial,  a  general  order  granting  the  motion  will  not 
be  disturbed  upon  appeal,  unless  it  appears  that  the  making  of  the 
order  constitutes  an  abuse  of  discretion.    (Prouty  ▼.  Bogers,  561.) 

8.  QuisTiNO  Title — Gontbaot  op  Pubchasb — Gonpuohno  EviDBNoa 

— AOKNOT  AND   TBUST  POR  PUBGHASIB — NOTIGB — NeW   EvIDBNGE — 

Pbopbb  Obdeb  Gbantino  New  Tbial. — In  an  action  to  quiet  title, 
where  conflicting  titles  rested  upon  a  contract  of  purchase,  and  find- 
ings for  the  defendants  were  made  upon  conflicting  evidence  that 
the  contract  was  not  complied  with,  that  the  female  plaintiff  was  a 
grantee  of  the  purchaser,  whose  deed  did  not  describe  the  land 
sued  for,  and  that  the  female  defendant's  deed  from  the  vendor 
and  original  purchaser  waa  without  notice  of  plaintiffs'  deed,  but 
there  is  evidence  in  the  record  from  which  the  court  might  conclude, 
in  its  order  granting  a  new  trial  to  plaintiffs,  that  the  grantee  of 
the  purchaser  was  a  corporation  which  was  a  mere  agency  and 
trustee  for  the  purchaser,  that  the  defendant  had  actual  and  con- 
structive notice  of  plaintiffs'  deed,  and  also  that  the  newly  dis- 
covered evidence  conflicted  with  its  findings,  the  court  did  not  abuse 
its  discretion  in  granting  the  new  trial.     (Id.) 

8.  Bepubal  to  Dismiss  Pboceedings — Bill  op  Ezgeptions — 
Amendments  Agcspted — Failube  to  Sebve  Settled  Bill. — The 
court  properly  refused  to  dismiss  the  proceedings  on  motion  for  a 
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new  trialy  merelj  for  failure  to  lerre  fhe  ad^erM  pnrtj  wifh  the 
fettled  bill  of  ezeeptions,  where  it  appears  that,  after  serriee  of 
the  proposed  bill  and  amendmenti  thereto,  the  amendmenta  were 
erpresslj  accepted  bj  the  moTing  partj.  In  each  caae,  no  notice 
of  the  settlement  of  the  bill  is  required,  and  the  aettled  bill  is  onlj 
required  to  be  flled,  without  senrice  thereof  upon  the  adverse  partj. 
(Broaddus  t.  James,  478.) 

4.  Bequirshxmt  or  Sxbvicb  of  SsniiED  Bill— OoNTBOTxaTiD  Amehi>- 
ifXNTB— KoTXcn  ov  SvrnJLUEKT. — The  requirement  of  service  of  a 
settled  bin  of  exceptions  is  limited  bj  the  statute  to  the  case  where 
the  proposed  bill  and  proposed  amendments  are  controverted.  In 
such  case,  notice  of  the  hearing  for  the  settlement  of  the  bill  la 
essential;  and  when  the  bill  is  settled,  it  must  be  engrossed  bj  the 
moving  partj,  and  presented  bj  him  for  proper  certification  within 
Ave  dajs,  after  which  the  certified  bill  must  be  served  upon  the 
adverse  partj.     (Id.) 

5.  FbLLOWiNa  Statuts  m  Paxticulab  Casb.— Whfle  it  is  true  that 
an  appellant  must  follow  dosdj  the  provisions  of  the  statute,  in 
order  to  have  his  appeal  perfected,  it  is  equallj  true  that  he  is 
not  required  to  do  more  than  the  statute  demands  in  the  particular 
case.     (Id.) 

6.  Action  voa  Niglioxnci — ^Vbbdict  rem  PLAnrnrr — Ordkb  GsAKTiNe 
Nsw  Trial — Insutficixhct  of  Evidbncb — AFFntMANcn. — ^In  an 
action  to  recover  damages  for  alleged  negligence,  in  which  a  ver- 
dict was  rendered  for  the  plaintiff,  an  order  granting  a  new  trial 
for  insnfBcienej  of  the  evidence  to  sustain  the  verdict  will  be  af- 
firmed under  the  rules  applicable  to  the  action  of  the  trial  court 
upon  all  matters  pertaining  to  the  weight  of  evidence  and  the 
credibilitj  of  witnesses.     (Morgan  v.  Los  Angeles  Pacific  Co.,  12.) 

7.  Duty  of  Trial  Court  Distinguishkd. — There  is  an  obvious  dis- 
tinction between  the  dutj  of  the  trial  court  and  the  dutj  of  the 
appellate  court  with  respect  to  the  decision  of  questions  of  fact  on  a 
motion  for  a  new  trial.  The  trial  court  cannot  rest  upon  a  con- 
flict  of  the  evidence,  but  must  weigh  and  consider  the  evidence 
for  both  parties,  and  determine  for  itself  the  just  conclusion  to 
be  drawn  from  it.  Where  the  decision  is  against  the  weight  of 
the  evidence,  it  is  the  dutj  of  the  trial  court  to  grant  a  new 
triaL     (Id.) 

8.  Bxvisw  OF  Order  Granting  Niw  Trial— Discrstion. — Where  the 
trial  court  has  discharged  its  dutj  to  grant  a  new  trial,  for  insuf- 
ficiencj  of  the  evidence,  its  order  will  not  be  reversed  upon  ap- 
peal, unless  it  appears  that  there  has  been  an  abuse  of  the  sound 
legal  discretion  which  the  trial  court  is  presumed  to  exercise  in 
granting  a  new  trial.  It  is  onlj  in  rare  instances  and  on  very 
strong  grounds  that  the  appellate  court  will  set  aside  an  ordor 
graoting  a  new  trial.     (Id.) 
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9.  Motion  ioe  New  Tbial — Stactmint  or  Caob— Authsntigation  bt 
Judge  Essential. — ^Where  a  psrtj  moving  for  a  new  trial  gives 
notice  that  it  win  be  upon  a  statement  of  the  ease,  it  is  hie  duty 
to  propose  such  a  statement,  and  have  it  settled,  signed  and  certified 
hj  the  judge;  and  it  most  be  so  authenticated  before  it  can  be  filed 
with  the  clerk.  Without  such  signature  and  certificate  of  the  judge 
there  is  no  statutory  statement  on  which  the  motion  may  be  heard; 
and  an  unauthentieated  paper  printed  in  the  transcript  is  no  part 
of  the  record  upon  appeal  and  must  be  disregarded.  (Finnall  ▼. 
Merriman,  609.) 

10.  Effect  of  Stipulation  in  Tsansgbift  as  to  Bbcobd— Eyidengb 
NOT  Made  Beviewable. — A  stipulation  in  the  transcript  that  it  con- 
tains a  correct  copy  of  the  record,  including  the  instructions  given 
and  refused  by  the  court,  as  well  as  the  statement  on  motion  for  a 
new  trial,  cannot  have  the  effect  to  present  such  statement  to  the 
court  as  a  basis  for  a  review  of  the  evidence  therein  contained. 

(la.) 

11.  Ebeoe  in  Insteugtions  NOT  Shown.— Conceding,  for  the  purposes 
of  the  case,  that  the  stipulation  presents  the  instructions  given  and 
refused,  yet  this  court  cannot  say,  in  the  absence  of  any  evidence 
in  the  record  presented  upon  the  trial  that  can  be  considered,  that 
the  giving  or  refusal  of  such  instructions  constituted  reversible  error, 
especially  where  there  is  nothing  in  the  record  indicating  that  the 
giving  or  refusal  of  such  instructions  was  properly  excepted  to  at 
the  time.     (Id.) 

12.  Intendments  in  Favoe  of  SusTAiNiNa  Instkucteons. — All  intend- 
ments are  in  favor  of  sustaining  the  instructions  of  the  court,  and 
if  such  instructions  are  proper  upon  any  possible  view  of  the  evi- 
dence, the  action  of  the  court  thereon  must  be  sustained.     (Id.) 

18.  Obdee  Gbantino  New  Tbial— Obounds  of  Motion — Genebal  Obt 
DEE — ^Beview  upon  APPEAL. — Where  the  notice  of  motion  for  a  new 
trial  specified  as  the  grounds  of  the  motion  insuficiency  of  the  evi- 
dence to  justify  the  verdict,  that  the  verdict  is  against  law,  and 
errors  of  law  occurring  at  the  trial  and  excepted  to  by  the  defend- 
ant, and  the  order  granting  the  new  trial  was  general,  if  the  court 
could  reasonably,  in  the  exercise  of  a  sound  discretion,  have  granted 
the  motion  on  any  one  of  the  grounds  assigned,  the  order  granting 
the  new  trial  will  not  be  disturbed  upon  appeaL  (Eidinger  v.  Sig- 
wart,  667.) 

14.  Specifications  of  Insufficiency  of  Evidence. — Though  specifica- 
tions of  insufficiency  of  the  evidence  should  preferably  be  in  the 
negative  form,  yet  the  substance  of  the  specifications  is  to  be  con- 
sidered rather  than  the  form;  and  it  is  sufficient  that  it  is  readily 
ascertainable  from  the  specification  wherein  the  moving  party 
claims  that  the  evidence  is  insufficient  to  justify  the  verdict;  and 
this  is  all  that  should  be  required  in  a  bill  of  exceptions  or  state- 
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NEW  TRIAL  (Continaea). 

ment  on  motion  for  ft  b0w  trial,  wboro  tlie  faimfHdeney  of  tbtB  eff- 
dence  to  justify  thft  verdiet  !•  «]i»  •f  th*  groimds  of  tho  motion. 

(la.) 

15.  Complaint  ttpon  Quamtdx  HBmiT  — Pboov  ov  Expbxss  Gov- 
ISACT — Nonsuit  DiNixiH-ExoissifB  Biootxbt.— Where  the  eom- 
plaint  wftg  baaed  upon  a  ^vafiliiffi  merwU,  and  the  proof  disclosed 
that  the  services  were  based  solelj  npon  an  express  contract,  and 
not  onlj  was  a  nonsoit  denied  for  the  Tariance,  but  the  yerdiet 
was  at  the  rate  of  Uto  dollars  a  daj  on  the  implied  eontract,  while 
the  express  contract  was  limited  to  three  dollars  per  day,  the  eonrt 
might  properly  grant  a  new  trial  for  inaoiBdenaj  of  the  eTidenee  to 
justify  the  verdict.     (Id«) 

16.  Becovert  Limited  to  Gauss  ot  Action  Pkaadd.— The  plidntiff 
must  recover,  if  at  all,  upon  the  eause  of  aetlon  set  out  in  his 
complaint,  and  not  upon  some  other  which  may  ba  developed  in 
the  proof.     (Id.) 

17.  Variance  Cleablt  Shown. — ^That  there  was  a  varianee  between  the 
implied  contract  declared  upon  and  the  express  eontract  proved, 
there  is  no  ground  for  possible  doubt.     (Id.) 

18.  Question  as  to  Nonsuit  TJndetebminbd. — Whether,  in  view  of  the 
fact  that  there  was  evidence  in  the  record  from  which  the  conclusion 
might  reasonably  follow  that  the  alleged  services  were  reasonabty 
worth  the  sum  of  three  dollars  per  day,  the  variance  might  be  held 
to  be  fatal  or  of  such  vital  importance  as  to  have  entitled  the  de- 
fendant to  a  favorable  ruling  on  the  motion  for  a  nonsuit,  need  not 
be  determined.     (Id.) 

19.  Fact  of  Variance  to  be  Considered  With  Other  Tb8TIM0NT — 
Ground  foe  New  Trial. — The  fact  of  the  variance,  however,  whether 
sufficient  to  have  warranted  the  granting  of  the  motion  for  nonsuit 
or  not,  when  considered  with  other  testimony,  possesses  some  im- 
portance in  determining  whether  the  court  abused  its  discretion  in 
its  order  granting  a  new  trial  upon  the  ground  of  insufficiency  of 
the  evidence  to  justify  the  verdict,  and  presumably  from  the  record 
that  was  one  of  the  grounds,  if  not  the  principal  ground,  upon 
which  the  new  trial  was  granted.     (Id.) 

20.  Questions  Reflectino  upon  Right  of  Becoyebt. — ^In  connection 
with  other  questions  reflecting  upon  plaintiff's  right  of  recovery,  it 
is  further  asked,  if  plaintiff  was  employed  under  an  express  eon- 
tract,  why  did  he  present  a  claim  to  the  executor  based  on  an  im- 
plied contract  for  greater  compensation  than  that  agreed  upon  and 
plead  the  latter  in  his  action  against  the  estate  t  It  is  held  that  all 
of  the  questions  suggested  would  naturally  present  themselves  to 
the  trial  judge  in  the  consideration  and  deeision  el  the  motion  for 
a  new  triaL    (Id.^ 


Parent  Azn>  Child.  921 


NEW  TRIAL  (Continued). 

21.  EviDKNGi  JusTUTiNO  Niw  Teiai.. — ^It  is  held  that,  in  anj  event, 
the  evidence  appearing  In  the  record  ie  sueh  that  this  court  cannot 
■ay  that  the  trial  eonrt  abused  its  discretion  in  granting  a  new  trial. 
(Id.) 

81.  DiscBinoK  ow  Tbial  Goubv  as  to  Niw  Trial  Obdkr— iNsxTvn- 
dZNOT  07  BviDiNC»— CiONmoT. — ^The  granting  or  denial  of  a  new 
trial  on  the  gronnd  of  insufficiency  of  the  eridenee  to  Justify  the 
order,  where  there  is  a  substantial  conflict  in  the  evidence,  rests  so 
largely  in  the  discretion  of  the  trial  court  that  its  action  is  con« 
dusivo  upon  the  appellant,  unless  it  appears  that  there  has  been  an 
abuse  of  discretion.    (Id.) 

88.  Butt  ow  Tbial  Goubt.— -When  the  evidence  is  conflicting,  tho  trial 
court  is  authorised  to  review  it,  and  if,  in  its  opinion,  the  verdict 
is  against  the  weight  of  the  evidence,  it  is  its  duty  to  grant  a  new 
triaL     (Id.) 

See  Appeal,  19,  82;  Criminal  Law,  6,  7,  158. 

NOTARY  FUBLIG.    See  Attachment,  5-11. 

NOTICE.    See  Bonndaxy. 

NOVATION.    Sea  Contract,  8L 

OFFICE  AND  OFFICEBa    See  Municipal  Ck>rporation8,  6-0;  Notaiy 
Public 

ORDINANCE.    Sea  Criminal  Law,  17-24;  Negligence,  8-18. 

PARENT  AND  CHILD. 

L  ESTATX  AND  GUABDIANSHIP   OW  InYANT— PXTITlOW  Of   MOTHBX  Bb- 
FUSKD  —  UNFITKESS  —  FINDING       UNSUSTAINED  —  BfiVZBSAL      UPON 

Appkal. — Upon  appeal  by  a  mother,  after  the  death  of  the  father, 
from  an  order  refusing  her  petition  for  appointment  as  guardian 
of  the  person  and  estate  of  her  young  child  three  years  of  age, 
upon  a  finding  of  her  unfitness  to  have  the  care  and  custody  of  the 
child,  where  the  evidence  fails  to  sustain  such  finding,  the  judg- 
ment and  order  denying  her  petition  must  be  reversed.  (Estate  of 
Lindner,  208.) 

8.  Bight  op  Mothkb  to  Custody  of  Chiu>.— Upon  the  death  of  the 
father,  the  mother  is  prima  facie  entiUed  to  the  custody  of  her 
young  child,  and  cannot  be  deprived  thereof,  unless  shown  to 
be  unfit  by  sufficient  testimony.  As  against  everyone  except  the 
father,  the  mother  is  by  the  law  of  God  and  man  entitied  as  of 
right  to  the  custody  of  her  own  child,  and  cannot  be  deprived 
thereof  except  upon  a  clear  showing  of  her  unfitness  for  the  exer- 
cise of  such  right.     (Id.) 
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PABENT  AND  CHILD  (Continned). 

8.  Pbiob  Bight  of  Pabents. — The  prior  right  of  parents  to  the  eos^ 
tod7  of  their  children  under  fourteen  jean  of  age  cannot  be  dia- 
regarded  except  upon  the  most  eompelling  reasons  proved  and  sus- 
tained bj  the  court.     (Id.) 

4.  WiFS's  Suit  fob  Divorcs — Teicpobabt  Custodt  of  Ghiu>— 
Pate&nal  Unoub  and  Aunt — Explanation  of  Oonoition  of 
Child. — ^Where  pending  the  wife's  suit  for  divoree  the  husband 
had  placed  the  child  with  a  paternal  unde,  and  bj  temporary 
agreement  sanctioned  bj  the  court  the  husband  was  allowed  to 
plaee  it  with  its  paternal  aunt,  the  unkempt  condition  of  the  child 
testified  to  bj  the  aunt  was  explained  bj  its  coming  to  her  from 
the  custody  of  its  uncle  and  not  from  the  wife,  who  testified  that 
she  always  kept  it  dean.     (Id.) 

6.  Failubb  of  Mothbb  Fbequsntlt  to  Visit  Cbjld  Exflainsd^ — 
The  fact  the  mother  seldom  yisited  the  child  during  the  life  of 
the  husband  was  explained  by  adyice  of  her  counsel  not  to  visit 
it  until  she  got  her  interlocutory  decree,  which  was  obtained  two 
days  before  the  death  of  the  husband,  after  which  she  tried  through 
her  affection  for  the  child  to  regain  its  custody.     (Id.) 

0.  Abskncb  of  Showino  A8  to  Moral  Unfitness — Health  of  Ohiia. 
Heldf  that  there  was  no  testimony  that  the  child  had  ever  been 
ill,  or  that  anything  existed  in  the  life  of  the  mother  that  would 
militate  against  the  moral  well-being  of  the  child.     (Id.) 

7.  General  Statements  bt  Unfriendly  Witnesses — Opportunitixs 
of  Observation  not  Shown. — Qeneral  statements  by  manifestly 
imfriendly  witnesses,  who  are  the  brothers  and  sisters  of  the 
divorced  husband,  to  the  effect  that  the  child  was  always  filthy 
and  that  the  mother  did  not  keep  her  house  clean,  without  any 
showing  as  to  the  opportunities  possessed  by  them  for  real  knowl- 
edge, do  not  meet  the  requirements  of  such  evidence.     (Id.) 

5.  FiNDiNO  Unsupported. — Such  general  statements  are  not  sufficient 
to  warrant  a  finding  that  the  mother  was  not  a  fit  and  proper 
person  to  have  the  care  and  custody  of  her  own  baby,  there  not 
being  one  word  tending  to  show  any  loose  or  immoral  conduct 
upon  her  part,  or  any  neglect  that  has  ever  injured  the  health  or 
physical  well-being  of  the  child.     (Id.) 

9.  Bight  of  Mother  to  Bear  Her  Own  Offspring. — ^A  mother  who 
is  both  capable  and  willing  and  anxious  to  rear  her  own  offspring 
should  not  be  deprived  of  the  opportunity  thus  to  discharge  the 
duty  she  owes  to  the  diild,  without  a  dear  showing  of  unfltjieHs 
for  the  trust.     (Id.) 

See  Deed,  6-10. 

PABTNEBSHIP. 

1.  Lease  Taken  in  Naicb  of  Partnership — ^Valuable  Asset. — Where 
a  lease  was  taken  in  the  name  of  the  partnership  for  the  purpose 
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of  eaRying  on  its  bunneso,  sneh  lease  is  a  valuable  asset  of  the 
buaiiiees.     (Whitley  y.  Bradley,  720.) 

2.  Pabtnxbs  not  Putting  Monet  into  Business — Evidentiary  Fact 
^Finding. — The  fact  that  plaintiffs,  as  members  of  the  partnership, 
did  not  put  money  into  the  business,  does  not  change  the  situation 
as  to  the  fact  of  partnership.  It  is  a  mere  evidentiary  considera- 
tion which  cannot  overthrow  the  finding  as  to  the  existence  of  the 
partnership.     (Id.) 

8.  Joint  Ownebship  or  Propebtt  in  Pabtnsbship  not  Essential  to 
Paetnebship. — To  constitute  a  partnership  it  is  not  essential  that 
there  should  be  property  forming  the  capital  jointly  owned  by  the 
partners;  nor  does  it  follow  that  because  one  partner  may  not  put 
up  his  share  of  the  capital  under  an  agreement  to  form  a  partner- 
ship, the  combination  so  formed  is  any  less  a  partnership.     (Id.) 

4.  Paetnebship  Agreement — Equal  Shabbs  in  Pbopits — Shabb  nr 
Losses  Implied. — ^Where  the  express  agreement  was  that  the  part- 
ners should  at  all  times  share  equally  in  the  profits  of  the  business, 
it  is  implied,  in  the  absence  of  a  stipulation  to  the  contrary,  that 
they  should  also  share  equally  the  burden  of  its  losses.     (Id.) 

5.  Tbansjeb  Of  Stock  in  Cobpobation — Unequal  Shabxs — ^Paetneb- 
ship Assets  not  Inubing  to  Cobpobation. — ^Where  it  appears  that 
no  part  of  the  business  or  assets  of  the  corporation  was  in  fact 
transferred  to  the  corporation,  it  cannot  be  claimed  that  the  part- 
nership assets  inured  equitably  to  the  corporation^  where  the  stock 
was  not  equally  distributed  pursuant  to  the  partnership  agreement, 
but  defendant,  in  violation  thereof,  demanded  and  had  issued  to 
himself  more  than  one-half  of  the  capital  stock,  instead  of  one- 
third  thereof,  under  the  partnership  agreement  for  equal  shares. 
(Id.) 

6.  Tbansfeb  Of  Stock  not  Conveying  Paetnebship  Pbopebtt. — The 
transfer  of  stock  by  one  of  the  partners  to  another  cannot  make  the 
former  any  the  less  a  partner  in  the  property  and  business  which 
were  not  transferred  to  the  corporation,  and  could  not  inure  to  its 
benefit  on  account  of  unequal  shares  issued  therein.     (Id.) 

7.  Injunction — Disputed  Demani>— Payment  into  Coubt — Contbact 
Between  Pabtnebs — ^Mebe  Money  Allowance — Jubisdiction  or 
Appeal. — ^Where  the  action  was  brought  to  enjoin  a  construction 
company  from  paying  a  residue  to  partners  defendants,  who  had 
completed  a  contract  to  prepare  a  section  for  a  railroad,  and  the 
equitable  element  was  eliminated  by  the  payment  of  the  money  into 
court,  and  the  plaintiff  is  an  assignee  of  a  partner  who  had  re- 
fused to  complete  the  contract,  and  had  quit  work,  and  the  case 
did  not  involve  a  settlement  of  the  partnership  business,  but  a  mere 
money  demand  by  such  assignee,  as  to  the  amount  due  his  assignor 
for  work  done,  under  a  contract  between  the  partners,  and  the  only 
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judgment  rendered  for  plnintiif  was  for  Uie  Tnloe  of  the  work  and 
labor  done  hj  his  aeeignor,  thia  eonrt  has  jurisdiction  of  an  appeal 
therefrom.     (Swanson  ▼.  Wilson,  389.) 

8.  Agbxeuxnt  or  Pabtkxes  am  to  Waois  foe  Quimts — Suffobt  of 
FiMDiNO. — ^Where  the  evidence  showed  an  original  agreement  of 
seven  partners  to  complete  the  section  and  share  tbo  profits  eqnalfy, 
but  also  showed  that  afterward,  when  one  of  the  partners  qnit  the 
work  and  refused  to  do  more^  they  settled  with  him  om  a  basis  of 
wages  at  three  dollars  per  day,  less  expenses  advanced,  and  it  was 
then  agreed  between  all  of  the  remaining  partners,  including  plain- 
tiif' s  assignor,  that  if  any  other  one  should  quit  the  work  before 
it  was  done  he  should  receive  the  same  per  diem,  less  expenses,  the 
court  properly  found,  upon  sufficient  evidence,  that  the  recovery  of 
the  plaintiff,  as  assignee  of  a  quitter  of  the  work  before  it  was 
done,  was  limited  to  the  same  per  diem,  less  such  expenses.     (Id.) 

9.  AOBESliXNT    not    BEQUIBXD     TO     BX     IN     WBITINO — EVIDXNCB. — The 

understanding  between  the  partners  as  to  how  quitters  should  be 
paid  was  not  required  to  be  in  writing,  and  could  be  determined 
upon  at  any  time.  Evidence  as  to  how  the  first  quitter  vras  settled 
with  was  admissible  as  tending  to  corroborate  the  agreement  then 
made  between  all  the  remaining  partners  that  the  rule  adopted  in 
his  case  was  to  govern  if  others  should  quit  the  work.     (Id.) 

10.  AOBKXMENT    A8   TO     QlTITTEBS     NOT     INXQUITABLB-— PBOPKB     SHABBS 

IN  PBonrs. — The  agreement  as  to  quitters  found  by  the  court  was 
not  unreasonable  or  inequitable.  On  the  contrary,  it  was  but  just 
that  the  five  partners  who  stood  by  the  contract  to  construct  the 
section  to  its  completion,  and  took  the  risks  of  loss  in  the  business, 
should  alone  share  in  whatever  profits  might  result  from  their 
fidelity  to  their  obligations.     (Id.) 

11.  Code  Bbgtion  Inapplicablx. — Section  2403  of  the  CMl  Code,  pro- 
viding that,  "In  the  absence  of  any  agreement  on  the  subject,  the 
shares  of  partners  in  the  profit  and  loss  of  the  business  are  equal," 
is  only  intended  to  reach  cases  in  the  absence  of  any  agreement  be- 
tween the  partners  relating  to  the  shares  of  partners,  and  does  not 
apply  to  an  equitable  agreement  between  the  partners  as  to  the 
share  of  quitters  in  a  work  undertaken  by  the  partnership.     (Id.) 

See  Community  Property,  3,  4;  Receiver,  1,  6;  Specific  Perform- 
ance, 10* 

PLACE  OF  TBTAL,    See  Appeal,  1-6;  Criminal  Law,  2-^. 

PLEADING. 

1«  Indxbitatus  Assumpsit  —  Mokxt  had  and  Bxoxivxd  —  "Usx 
or  PiiAiNTirr^  not  Avxbbkd— Ezpbess  Pboicisb. — In  pleading  a 
count  of  a  complaint  in  indebitatus  assumpsit  for  money  had  and 
received,  the  omission  to  aver  that  the  money  was  received  "to  the 
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use  of  the  plaintiff"  would  be  fktal  were  it  not  that  the  eount  al- 
leges a  direct  promise  of  the  defendant  appealing  to  repaj  the 
money,  which  had  the  effect  to  make  the  count  suiBeient  to  state  a 
cause  of  action.     (Band  ▼•  Columbian  Bealty  Co.,  444.) 

2.  DaWEBXXn   COXTKTS   BA8ID  OK   SAU    TEikNSACnON — EUOnOlT   MOT 

Bbquibsd. — ^Where  all  of  the  different  counts  of  the  complaint  wefe 
based  upon  the  same  transaction,  and  had  reference  to  the  same 
identical  sum  of  money,  the  court  did  not  err  in  refusing  to  eompel 
the  plaintiff  to  elect  between  the  counts.     (Id.) 

8.  FiBST  Count  Based  on  Fbaud— Bxpbxskntativs  Achenot  nr  Ob- 

TAININO     MONXT — ^PXOiaSB    Of     APPKLLANT — CauSB   OP     AOTION. — 

Where  the  first  count  of  the  complaint  was  based  on  fraud  between 
defendant  corporations  in  obtaining  money  from  plaintiff  without 
consideration,  under  a  contract  with  the  investment  company,  used 
as  representatiye  agent  of  the  realty  company,  under  fraudulent 
representations,  all  of  the  money  having  been  received  by  the  realty 
company,  which  promised  to  pay  the  same,  and  did  pay  part  but 
refused  to  pay  the  residue,  such  eount  states  a  cause  of  action 
against  the  realty  company  to  compel  payment  of  the  residue. 
(Id.) 

4.  Inoonsistxnt  Findings — Bxvzbsal. — ^A  general  finding  that  the 
allegations  made  in  the  first  count  of  the  complaint  were  not  sus- 
tained is  inconsistent  with  findings  in  favor  of  the  second  eount  of 
indebiiaUu  assumpsit  based  upon  the  same  express  agreonent  stated 
in  the  first  count,  which  is  found  to  be  untrue,  and  such  inconsis- 
tency is  ground  for  reversal  of  a  judgment  based  on  the  second 
count     (Id.) 

6.  Support  of  Finding  Under  Seoond  Coun!e^— Prxsuicptxvx  Nature 
OP  Express  Agreement — ^Direct  Inconsistency. — The  support  of 
the  finding  under  the  second  count  of  the  complaint  as  to  the  ex- 
press agreement,  which  must  be  presumed  to  be  based  upon  suifi- 
dent  evidence  where  there  is  any  evidence  in  the  record  tending  to 
sustain  it,  and  there  appearing  to  be  but  one  agreement  shown  in 
the  record,  must  rest  upon  the  theory  that  the  court  determined  un- 
der the  evidence  that  the  money  was  obtained  either  fraudulently 
and  through  misrepresentation,  or  by  means  of  some  agency  or  repre- 
sentative of  appellant.  But  this  finding  so  supported  is  directly 
and  absolutely  inconsistent  with  the  finding  that  no  express  agree- 
ment was  made  under  the  first  cause  of  action,  which  related  to  the 
same  &ct8  and  circumstances  surrounding  the  transaction.     (Id.) 

Bee  Attorney  at  Law,  2;  Assignment,  6;  Contract,  29;  Corpora- 
tion, 1,  2,  14-16;  Deed,  2;  Ejectment;  Eminent  Domain,  1-3, 
23-26,  30-37;  Gas  Company,  2-6;  Lease,  1;  Mechanics'  Liens, 
7;  New  Trial,  15;  Specific  Performance,  1,  2* 

PLEDGE.    See  Corporation,  11. 
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POLICE  POWER    Bee  Criminal  Law,  19. 
PBACnCB* 

L  GiNXEAL   APPBASANGB  Of   FOEKIOH   GOEPOEATTON    BETINDAlfT— PBO- 

oxmiNo  Stipulation  Ajn>  Obokb  Extending  Time  to  Answee. — A 
foreign  eorporation  defendant  to  an  action  makes  a  general  ap- 
pearance by  written  request  by  its  attomej  for  a  stipulation 
from  plaintiff's  attorneys  extending  time  to  answer,  whieb  was 
granted,  and  by  procuring  through  such  attorney  an  order  of 
court,  upon  ai&davit,  extending  time  in  which  to  answer,  there  be- 
ing nothing  in  the  request^  stipulation,  ai&davit,  or  order  to  indi- 
cate that  the  appearance  was  intended  to  be  speciaL  (California 
etc  Lumber  Co.  ▼.  Superior  Court,  65.) 

2.  EfTECT  of  Geneeal  Appeaeance. — ^A  general  appearance  by  a  de- 
fendant waives  all  question  as  to  the  service  of  process,  and  is 
equivalent  to  personal  service.     (Id.) 

8.  Default  of  Defendant — Duty  of  Couet — Oedee  Quashing  See- 
vice  OF  SuiCMONB. — The  defendant  having  appeared  and  made 
default,  it  was  the  duty  of  the  court  to  enter  the  default  of  the 
defendant,  which  duty  cannot  be  excused  on  the  ground  that  on 
motion  of  the  defendant,  the  court  ordered  the  service  of  the  sum- 
mons to  be  quashed,  the  service  of  summons  having  been  waived 
by  defendant.     (Id.) 

4.  Impeopeb  Defaui/t  and  Judgment — ^Vacation — Exception  to  Sueb- 
tixs  on  Attachment  Bond  not  an  Appeaeange. — ^Where  no  sum- 
mons was  served  upon  the  defendant,  the  mere  exception  by  defend- 
ant to  sureties  on  an  attachment  bond  cannot  constitute  an  appear- 
ance in  the  action,  or  authorize  the  entry  of  the  default  of  the 
defendant,  or  of  a  judgment  by  default  against  him,  and  the  court 
properly  vacated  such  default  and  judgment  by  default,  on  motion 
of  the  defendant,  on  the  ground  that  the  court  never  acquired  juris- 
diction of  his  person.     (Salmonson  v.  Streiffer,  395.) 

5.  Appearance,  How  Constituted. — ^Under  section  1014  of  the  Code 
of  Civil  Procedure,  "A  defendant  appears  in  an  action  when  he  an- 
swers, demurs  or  gives  the  plaintiff  written  notice  of  his  appear- 
ance,  or  when  an  attorney  gives  notice  of  appearance  for  him." 
This  statute  was  intended  to  settle  all  disputes  as  to  what  consti- 
tutes an  appearance.  There  can  be  no  chance  for  argument  about 
equivocal  acts  not  constituting  either  of  those  enumerated.     (Id.) 

t.  Exception  to  Sueeties  Involving  No  Appeaeange  in  Couet. — In 
excepting  to  the  sufficiency  of  sureties  on  an  attachment  bond,  the 
defendant  is  not  required  to  appear  in  court.  The  notice  of  such 
Exception  does  not  contemplate  the  appearanee  of  the  sureties  in 
court  for  any  purpose.  It  merely  contemplates  the  duty  of  the 
plaintiff  to  justify,  not  before  the  courts  bat  before  the  judge  or 
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elerk  thereof,  and  in  ease  of  failure  so  to  do,  the  judge  or  clerk 
must  issue  an  order  yacating  the  writ  of  attachment.     (Id.) 

7.  NonoB  Othb  Than  Ezfbiss  Notigk  of  Afpeabangb  not  Effeo- 
nvs  AS  AM  Appsabangk. — The  giving  of  anj  mere  notice  other 
than  th*  ezpreas  notiee  of  appearance  provided  for  in  section 
1014  of  the  Code  of  Civil  Procedure  cannot  be  effective  to  con- 
stitute a  notice  of  appearance.     (Id.) 

See  Appeal;  Appearance;  Attachment;  Costs;  Evidence;  Find- 
ings; New  Trial;  Pleading;  Summona. 

PRINCIPAL  AND  AGENT.    Sea  Agen^. 

PBOBATE  LAW.    See  Estates  of  Deceased  Persons;  Willi. 

PBOHIBITION.    See  Eleetionsy  10;  Estates  of  Deceased  Persons,  1; 
Juvenile  Ck>urty  1,  9. 

PR0MI8S0BY  NOTE. 

L  Action  on  Noti — Consideration — Money  Advanced  to  Pat  Up 
Stock  Pueohasxd  on  Ma&oin — Collateral  Security — Contract 
NOT  Inyalid.— Where  a  note  sued  upon  Tvas  in  consideration  of  monej 
advanced  by  plaintiff  to  enable  defendant  to  pay  up  stock  originally 
purchased  by  defendant  from  a  broker  upon  margin,  which  was 
so  paid  up  and  transferred  to  plaintiff  to  secure  the  note,  the 
contract  as  between  the  plaintiff  and  defendant  was  not  invalid,  aa 
being  prohibited  by  statute,  and  cannot  be  regarded  as  a  gambling 
contract.     (Foster  ▼.  De  Zart,  52.) 

8.  Money  Advanced  in  Good  Faith — Becovery  not  Defeated  by 
Knowledge  or  Original  Marginal  Contract. — Plaintiff  having 
in  good  faith  advanced  to  defendant  money  with  which  to  com- 
plete the  contract  for  the  purchase  of  the  stock,  recovery  of  such 
advancement  could  not  be  defeated  simply  because  plaintiff  had  a 
general  knowledge  of  the  marginal  character  of  the  contract  at 
between  the  defendant  and  the  broker,  where  there  is  nothing  in 
the  record  indicating  any  irregularity  or  invalidity  of  the  contract 
entered  into  between  plaintiff  and  defendant.     (Id.) 

8.  Note  Payable  on  Deicani>— Evidence — Waiving  Demand  Bb- 
roRX  Suit. — ^Where  the  note  was  payable  on  demand,  and,  in  ad- 
dition to  the  evidence  of  plaintiff  that  he  demanded  payment  bo- 
fore  suit,  there  is  evidence  in  the  record  tending  to  show  that 
before  suit  defendant  refused  payment  of  the  note  and  demanded 
a  return  of  the  stock  with  the  money  he  had  paid  on  it,  such  ac- 
tion on  the  part  of  the  defendant  was  a  waiver  of  any  demand, 
which  is  not  required  when  it  appears  that  it  would  have  been  m- 
availing.     (Id.) 
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4.  AflSIGNMlNT  AMD  BSilSSIONlCZNT  OT  NOTI. — ^It  ft  hM  thftt  ■&  •» 

signment  of  the  note  to  a  third  ptLitj  hy  the  pbuntiif,  and  n  re- 
Msignment  thereof  to  the  plaintiff  before  rait,  were  each  regalarlj 
made;  and  that  it  ia  sufficient  to  rapport  the  aetioa  that  plaintiff 
WM  the  owner  and  holder  of  the  note  when  it  waa  eonuneneed.    (Id.) 

S.  Allowanob  ow  Imtiebst. — ^It  it  held  that  there  was  no  error  in 
the  allowance  of  interest  on  the  demand  note  and  on  a  balsa— 
due  thereon.     (Id.) 

PBOSTITUTION.    Bee  Criminal  Uw,  260-258. 

PROTECTION  DI8TBICT. 
1«  Pirmoif   lOB   FoaicATioN — Sionatubss   of   Pbopbett  Owmm 

PSXSUMPTION — BUBDBN    UPON    PxnTIONBt   fOB   WUT   Of   BSVIXW.— 

Upon  a  petition  for  a  writ  of  review  to  annul  a  proeeeding  for 
the  formation  of  a  protection  district  nnder  the  act  of  March 
27,  1895,  for  the  improvement  and  rectification  of  the  channels 
af  innavigable  streams,  it  most  be  preramed  that,  when  the  peti- 
tion for  the  formation  of  the  district  was  filed,  the  board  of 
rapervisors  required  and  received  evidence  as  to  the  genuineness  of 
the  signatures  thereto,  and  that  the  signers  were  ''property  holders 
af  the  district";  and  the  burden  is  upon  the  petitioner  for  the  writ 
of  review  to  overcome  the  presumption  that  the  supervisors  per- 
formed their  dutj  in  that  regard,  and  to  overcome  their  finding  to 
that  effect,  and  to  show  that  the  board  of  rapervisors  had  no  juris- 
diction to  form  the  district;  and  that  presumption  and  finding  must 
prevail,  in  the  absence  of  any  evidence  to  the  contrary.  (Barnes 
▼.  Board  of  Supervisors  of  Colusa  Countj,  760.) 

2.  Obdkb  of  Pbocekdino  Undbb  Statote. — To  require  proof  as  to  the 
signatures  of  property  owners  before  the  board  passes  a  resolution 
of  intention  to  organize  the  district  is  the  natural  order  of  procedure 
contemplated  bj  the  statute;  and  no  reason  appears  why  such  evi- 
dence should  be  repeated  at  the  time  of  hearing  of  objections  of  the 
property  owners,  if  any,  to  such  work  or  improvement,  whero  no 
issue  as  to  the  number  of  property  owners  signing  the  petition  is 
raised  at  that  time.     (Id.) 

8.  OBJBCnONS   TO  WOBK  OB   ImPBOVEMBNT  OB  BZTBNT  OW  DlSIUOV— 

Hkabino  BY  BoABD. — ^Under  section  8  of  the  statute,  ''Any  person 
interested  objecting  to  such  work  or  improvement,  or  to  the  extent  of 
the  district  of  lands  to  be  affected  or  benefited  by  such  work  or  im- 
provement, and  to  be  assesBed  to  pay  the  coats  and  expenses  thereof, 
may  make  written  objections  to  the  same  within  ten  days  after  the 
expiration  of  the  time  of  the  publication  of  said  notice,"  and  there- 
after such  objection  shall  be  heard  by  said  board.     (Id.) 

4.  Objections  bt  Petitionkb  fob  Wbit  or  Bevibw — AnvsasB  Findxno 
BT  BoABD. — ^Where  the  petitioner  for  the  writ  of  review  specified  his 
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•bjeetioiit  to  fodi  impTOTtemtnt  and  to  tht  eztent  of  tho  distriet,  on 
tho  ground  that  the  work  u  eontemplated  would  injure  hit  landi, 
•paeiiying  in  what  respeet,  and  that  tho  formatioii  of  tho  distriet 
would  burden  the  taxpayers,  and  endenee  was  heard  aa  to  the  objee- 
tiona  apeeifiedy  and  the  finding  was  against  the  petitioner,  the 
board  was  not  required  at  that  time  to  do  anything  moroi  assuming 
that  its  prior  proceedings  were  regular.    (Id.) 

0.  PnOOV    OV    PUBUOATIOK    OV    NonOI— ADJtnN[OA.TION    BT    Boitn^ 

Obdb  Estabubbxno  D18TUOF— Subsbquint  FniNo  w  AmDAViT 
IicxATBUL. — ^Where  the  record  of  the  board  of  supervisors  contain- 
ing the  order  establishing  the  distriet  shows  that  it  was  adjudicated 
that  the  notice  was  published  as  required  hf  law,  and  its  finding  is 
not  disputed,  the  subsequent  filing  of  an  silldavit  of  publication  is 
of  no  consequence,  as  it  is  merely  additional  eridence  which  does  not 
prove,  nor  tend  to  prove,  that  the  board  did  not  have  suiBeient  and 
proper  evidence  before  them  as  to  the  publication  of  notiee  when  the 
order  was  made.    (Id.) 

8.  Anbwxb  to  Objbohok  of  FiTiTiONia  FOE  Wbit  of  Bivibw.— It  Is 
held  a  sufficient  answer  to  an  objection  to  the  proof  of  publication 
bj  the  petitioner  for  the  writ  of  review  that  the  statute  does  not 
require  the  filing  of  an  aiftdavit  of  publication  before  the  order  Is 
made,  although  this  would  be  the  usual  course,  that  the  publication 
was  actuallj  made  as  required,  that  the  hearing  was  had  at  the 
proper  time,  and  that  such  petitioner  had  actual  notiee  and  was 
present  with  his  objections  at  the  i^pointed  time,  and  was  duty 
heard  by  the  board  before  the  order  was  made  establishing  the  dis* 
tviet    (Id.) 

7.  PomriB  OF  Supsavisoas  fo  Cranob  Boundabibs  of  Disteicv.— The 
supervisors  have  power  to  change  the  boundaries  of  the  distriei  to 
make  them  more  definite  and  certain  than  in  the  petition  and  resolu- 
tion  of  intention,  or  to  conform  them  to  the  needs  of  the  distriet 
(Id.) 

8.  PBonoTioN  D18TBIOT  Aor  OonstitdtionaX/— Powbb  of  Absbssmbnt 
mot  Dblbqatb>— Bxpobt  of  G01CICI8S10NBBS — Hbabino  upon  No- 
ncB. — ^The  act  for  the  formation  of  protection  districts  Is  constitu* 
tional  and  Talid.  The  supervisors  are  not  thereby  deprived  of  the 
power  to  levy  and  fix  the  amount  of  the  assessment  on  the  lands 
within  the  district.  That  power  is  not  improperly  delegated  to  the 
commissioners  appointed  to  view  the  land,  make  eetimates  and  report 
thdr  investigations  to  the  board,  which  sets  the  same  for  hearing 
upon  notice  and  determines  the  assessment,  being  limited  onty  as  to 
the  proportion  imposed  upon  the  county.    (Id.) 

9.  DouBLB  Taxation  not  Involvbd.— The  act  does  not  involve  double 
taxation.  The  tax  Is  for  the  public  improvement  within  a  certain 
distriet  of  especial  benefit  to  the  lands  therein,  but  incidentalty  of 
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b«n6fit  to  tiM  ttmatf  al  large.  The  laad  owimi  eumot  eompUim 
tiiafc  part  of  tho  tax  la  aaMosed  to  tho  eoimty;  and  tha  gonoral 
aohamo  InToWee  tlio  Mma  prineipla  aa  la  f  oimd  In  tha  ladamatioa 
and  Irrigation  diatriet  logidation  whieli  kaa  bean  nphald  hj  tha 
hlgbar  oovrta.    (Id.) 

lOL  Ihi  Faoio  OonroainoN— YAUDirr  Only  A88Ailabu  nr  Qco  Wab- 
BAirao.-~Tha  rola  that  a  da  faeto  eorporation  cannot  ba  questioned 
aa  to  ita  faliditj  bf  private  Individnali^  bat  maHj  In  gao  warranto 
at  aidt  of  the  atate^  appliea  to  a  da  faeto  protection  diatriet    (Id.) 

11*  Wm  ov  Bbvixw  hot  SvariniABLi.— It  la  held  that  tha  writ  of  re- 
Haw  la  not  aoatalnable  on  the  merita,  whether  tha  pioteetion  diatriet 
waa  a  eorporation  da  fwre  or  da  faato,  and  Uial^  in  either  eaai^  tha 
petition  for  the  writ  mvat  be  denied*    (Id.^ 

FUBLIO  8(3HOOL&    See  SchooliL 

QUANTUM  MERUIT.    See  Oontrae^  St. 

QUIETINO  TITLB. 

L  AonoH  ID  Qum  TkfLn-^Poaaiasnni  or  DnanNnuiv  BifaiiaB  op 
Tax  Tiii»— Bubdbn  ov  Paoov. — ^Where  the  eomplaint  In  an  action 
to  quiet  title  alleged  ownership  and  right  of  possession  of  the  lota 
in  eontrovenj,  and  possession  bj  tha  defendant^  who  took  issue  en 
plaintiff's  ownership,  and  aet  up  a  tax  title  In  himaelf  aequired  from 
the  statOi  the  burden  of  proof  is  upon  the  plaintiff  to  show  title 
in  hinselfy  to  overeome  the  possession  of  the  defendant;  and  if  he 
ftdla  in  sneh  proof,  it  la  not  neeeasarj  to  inquire  into  Ida  objeetiona 
to  dafendant'a  tax  title,  for  if  he  haa  no  title,  he  eoidd  not  dia- 
turb  dafendant'a  possession,  and  it  waa  not  hia  business  as  to 
whether  or  not  dafendant'a  paper  title  waa  perfect  (House  t. 
Ponce,  279.) 

t.  Tma  AasntTsn  Uifnn  Qoitolux  Dud— Bona  Tarn  PunaBian 
Hov  SHOwir— Want  of  GoNBinBAnoN— AnanraB  or  TixLa— Paioa 
DxKDB. — ^Whefe  the  evidence  of  title  in  plaintiff  waa  hf  yirtue  of  a 
quitekim  deed  of  the  lota  to  hia  predecessor  from  one  who  owned 
tiia  lota  at  the  time  of  the  assessment  for  taxea  and  sale  to  the 
atate,  and  there  waa  no  ofidence  that  plaintiff  paid  any  value  for 
the  transfer  to  him,  but  it  waa  proved  that  no  consideration  was 
paid  for  the  quitclaim  deed,  and  that  the  grantor  prior  thereto  had 
aold  and  conT^jad  aU  the  lots  to  third  persona,  tha  evidence  shows 
tha  abecnce  of  tha  title  asserted  hj  the  plaintiff.    (Id.) 

t.  BfiBOT  ow  Pnion  DxiDa— Biooin  vot  BH0Wii.->Tha  prior  deeds 
bj  the  grantor  of  tha  qaitdaim  deed,  though  not  shown  to  have 
been  recorded,  were  good  and  paased  title  aa  to  all  persons,  save  a 
aubsequent  purcbaaer  or  mortgagee  in  good  faith,  and  for  a 
valuable  eonaideratioat    (^) 
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4.  Emov  or  Quitclaim  Died — Norioi  10  Gbanteb — Assumption  ot 
Bisk  or  Titled — ^The  fact  that  the  grantor  refused  to  make  anj 
other  deed  than  a  quitclaim  waa  notice  to  the  grantee  sufficient  to 
put  him  on  inquiry  as  to  the  grantor's  title.  In  the  absence  of 
such  inquiry,  he  assumed  all  risks  as  to  title,  and  knew  that  he  was 
taking  only  such  title  as  might  be  left  in  the  grantor.  If,  in  fact, 
no  title  was  left  in  him  to  convey,  none  was  conveyed.     (Id.) 

5.  Inequitabui  Pubposk  or  Psooxtbino  Quitclaim  Titl»— Assault 
UPON  Tax  Titlb. — ^If  plaintiif  procured  the  quitclaim  title  for  the 
purpose  of  acquiring  a  standing  upon  which  to  come  into  court  and 
attack  defendant's  tax  title,  such  purpose  does  not  commend  itself 
to  a  court  of  equity.  The  defendant  being  in  possession  under  a 
deed  from  the  state,  regular  in  form,  for  which  he  paid  a  valuable 
eonsideration,  and  tiius  enabled  the  state  and  county  to  collect  the 
taxes,  which  had  been  assessed  upon  the  lots,  cannot  be  disturbed 
for  light  or  trivial  reasons,  or  by  a  stranger  who  had  nothing  but 
a  quitclaim  from  one  who  had  no  title.     (Id.) 

6.  Aim  or  Law — ^Unjust  Claim  not  ENroacxD. — The  law  aims  to  do 
justice  and  prevent  wrongs,  and  will  not  grant  affirmative  aid  to 
one  who  proves  no  title  to  relief  and  relies  upon  a  mere  piece  of 
paper  made  without  eonsideration  by  one  having  no  title,     (Id.) 

7.  EviDBNCB  Showing  Want  or  Title — Testimony  or  Gbantob  or 
Quitclaim  Deed— Dbclabations  Impeaching  Title  not  Involved. 
The  testimony,  of  the  grantor  of  the  quitclaim  deed  was  properly 
admitted  to  show  that  he  sold  and  conveyed  all  the  lots  he  owned 
prior  to  the  quitclaim  deed,  and  that  at  that  time  he  had  no  lots, 
and  conveyed  nothing  when  he  made  tne  quitclaim  deed.  Such  evi- 
dence does  not  involve  any  declarations  tending  to  impeach  the 
title  conveyed.     (Id.) 

See  New  Trial,  2;  Bemainders,  17,  18,  80,  38. 
BAHiBOADS.    See  Negligence,  l-d. 
RAPE.    See  Criminal  Law,  264-310. 

BECEPVEB. 

1.  Action  roB  Accounting  and  Dissolution  or  PABTNEBsmr^-Ar- 
fointment  or  Beceiveb — Discbbtion — Beview  upon  Appeal. — The 
power  to  appoint  a  receiver  in  an  action  for  an  accounting  and 
dissolution  of  an  alleged  partnership  is  one  of  sound  judicial  dis- 
cretion; and  unless  it  can  be  said  that  there  appears  from  the 
record  here  a  clear  abuse  of  such  discretion  in  the  action  of  the 
court  below  in  making  the  order  appealed  from,  the  same  must 
stand.     (Whitley  v.  Bradley,  720.) 

t.  Equtfabui  BELiEr  bt  Becbtvek  When  Invoked. — ^Equitable  relief 
by  way  of  the  appointment  of  a  receiver  will  be  invoked  only  when 
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the  exigeneiee  of  the  eaee  dearlj  appear  to  abeohite^  require  it 
for  the  eoneervation  of  the  rights  of  all  the  partiee  eoneernad  ii 
the  litigation  giving  rise  to  the  application  for  tneh  relief.     (Id.) 

8.  EZTEA.ORDINABT   BEMEDY — SHOWING   BSQUinKD   FOK   AFPOINTinCNT.— 

The  appointment  of  a  receiver  is  justly  regarded  as  an  extraordi- 
nary or  harsh  remedy;  and  a  court  of  equity  will  never  exercise  its 
discretion  favorably  to  a  motion  invoking  the  aid  of  this  remedy, 
except  upon  a  dear  showing  that  such  relief  is  necessary  in  order 
to  preserve  and  fully  protect  the  rights  of  all  parties.     (Id.) 

4.  Probable  Bight  in  Pbopebtt — Dangib  of  Loss. — It  must  be  made 
to  appear  that  the  person  seeking  the  appointment  of  a  receiver  has 
at  least  a  probable  right  or  interest  in  the  property  or  fund  involved 
in  the  litigation,  and  that  there  is  danger  of  its  being  lost  or  de> 
stroyed  or  misappropriated,  unless  a  receiver  be  appointed  pendenU 
Ute.     (Id.) 

0.  Finding  upon  GoNrucriNG  Testhiont — ^Abusb  or  Discretion  not 
Shown. — ^Where,  upon  conflicting  testimony,  the  right  or  interest 
and  the  danger  of  the  destruction  or  misappropriation  of  the  prop- 
erty or  fund  is  found  to  exist,  a  reviewing  eourt,  as  a  general  rule, 
is  in  no  position  to  say  that  the  ntst  priu$  court  has  abused  its  dis- 
cretion in  the  appointment  of  a  receiver.     (Id.) 

5.  Formation  or  Pabtnebship  Pbiob  to  Inoobpobation — Pabtneb- 
BHip  Business  not  Tbansferbed  to  Cobpobation — ^Becetveb  not 
Disturbed. — Though  the  parties  forming  a  partnership  contemplated 
the  formation  of  a  corporation  which  was  in  fact  formed,  but  it 
appears  that  the  partnership  business  never  was  transferred  to  the 
corporation,  it  does  not  affirmatively  appear,  on  account  of  the  mere 
formation  of  such  corporation,  that  the  court  abused  its  discretion 
in  the  appointment  of  a  receiver  of  the  partnership  business.  It  is 
sufficient  that  there  is  some  showing  that  it  was  the  original  inten- 
tion and  agreement  of  the  parties  to  form  a  partnership,  and  that 
they  actually  formed  and  carried  on  the  business  through  that  in- 
strumentality, and  that  the  showing  is  of  such  a  character  as  to 
make  it  impossible  for  this  court  to  reverse  the  order  appealed  from 
without  an  unwarranted  interference  with  the  discretion  vested  in 
the  trial  court.     (Id.) 

7.  Ex  Pabte  Appointment — Failubb  to  Bequire  Bond  to  De- 
fendant— ^VoiD  Appointment. — ^Where  the  appointment  of  a  re- 
ceiver was  ex  parte,  and  the  court  failed  to  require  the  bond  made 
essential  by  section  566  of  the  Code  of  Civil  Procedure,  as  amended 
in  1907,  the  noncompliance  therewith  rendered  the  appointment 
void.     (Davila  v.  Heath,  370.) 

6.  Amendment  Mandatoby. — The  effect  of  the  amendment  vnu  in- 

tended to  take  all  discretion  from  the  court,  and  to  make  the  re> 
quiremcnt  of  the  bond  mandatory.     (Id.) 
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9.  Right  or  Appeal— Issues  Under  Pleadings  to  be  Tried.— The 
appellant  was  a  party  aggrieved  by  the  order,  and  had  the  right  to 
appeal  therefrom.  The  fact  that  the  answer  takes  issue  upon  the 
complaint,  and  pleads  agenej  for  the  interrenor,  cannot  be  con- 
sidered. The  issnes  may  be  found  for  the  plaintiff,  and  can  only 
be  determined  after  triaL  Neither  the  truthfulness  of  the  com- 
plaint nor  answer  can  be  assumed  to  deprive  plaintiff  of  the  right 
of  appeal.     (Id.) 

See  Appeal,  8,  0. 

REMATNDEB. 

1.  Eminent  Domain — ^Monet  in  Ootjbt — Settlement  op  Intbbbsts — 
Protection  op  Unborn  Grandohiu>rsn. — In  this  proceeding  in 
eminent  domain  it  is  held  that  the  court  properly  settled  the  rights 
of  conflicting  claimants  to  the  property  out  of  the  money  paid  into 
court,  and  subjected  the  rights  of  the  appellants  to  the  rights  of 
unborn  grandchildren  to  an  alternative  contingent  remainder  in  the 
property.     (County  of  Los  Angeles  y.  Winans,  234.) 

2.  CONVETANCE  OP  ESTATE  POB  LiPE — ^REMAINDER  TO  HeIRS  OP  BODT — 

Purchase. — ^When  property  in  this  state  is  conveyed  to  a  mother 
for  life,  with  remainder  to  the  heirs  of  her  body,  those  interested 
in  the  remainder  take  by  purchase  and  not  by  inheritance.     (Id.) 

8.  Contingent  Future  Interest. — Such  remainder  is  a  contingent 
interest,  future  in  character,  and  the  person  to  whom  and  the 
time  of  the  happening  of  the  event  upon  which  it  is  limited  to 
take  effect,  were  both  uncertain  at  the  time  of  its  creation.     (Id.) 

4.  Contingent  Remainder  not  Vested. — Since  the  uncertainties  at 
the  time  of  the  creation  of  the  contingent  remainder  continue  to 
exist  until  the  death  of  the  life  tenant,  it  did  not  and  could  not 
vest  until  her  death,  because  she  could  have  no  "heirs  of  her  body" 
prior  to  her  decease.  In  the  interval,  all  of  her  children  may  die, 
and  the  entire  estate  might  vest  wholly  in  her  unborn  grandchildren. 
(Id.) 

5.  Interests  op  Unborn  Grandchildren  not  Void  por  Uncertainty, 
NOR  Mere  Possibilities. — The  interests  of  unborn  grandchildren 
in  the  contingent  remainder  are  not  void  because  of  the  improb- 
ability of  the  contingency  on  which  they  are  limited  to  take  effect; 
nor  can  such  interests  be  regarded  as  mere  possibilities,  such  as 
the  expectancy  of  an  heir  apparent,  as  they  do  not  depend  upon 
the  law  of  succession  to  determine  whether  or  not  they  will  take 
effect,  and  they  cannot  be  defeated  by  the  testamentary  or  other 
act  of  the  ancestor.     (Id.) 

6.  Code  Section  as  to  Vested  Future  Interests  Inapplicable. — 

Section  694  of  the  Civil  Code  relating  to  a  vested  future  interest 
"in  a  living  person"  has  no  application  to  a  future  contiugent  re- 
mainder in  unborn  grandchildren.    (Id.) 
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7.  DlSTINOnOM     BiTWBEN     VKSTID    Ain>    OONTINGINT     BSMAINPKIS. — 

Where  the  preceding  estate  if  limited  to  depend  on  a  eertain  event 
whieh  must  happen,  and  the  remainder  is  so  limited  to  a  person 
in  €$$6,  and  ascertained,  that  the  preceding  estate  maj  determine 
prior  to  the  ezpiratiom  of  the  estate  in  remainder,  the  remainder 
is  Tested;  but  where  the  preceding  estate  is  to  determine  upon  an 
event  which  maj  never  happen,  or  where  the  remainder  is  limited 
to  a  person  not  in  esse,  nor  ascertained,  or  requires  the  eonenrrenee 
of  a  dubious,  uncertain  event,  independent  of  preceding  estates, 
to  give  it  a  capacity  of  taking  effect|  the  remainder  is  contingent. 
(Id.) 

6.  Altbbnatits  Ck)MTiNOiMT  Bemaindie. — ^The  future  contingent  re- 
mainder in  unborn  grandchildren  is  an  "alternative  contingent  re- 
mainder," under  section  696  of  the  Civil  Code.  Such  eontingent 
remainder  will  vest  in  the  unborn  grandchildren  whose  father  or 
mother,  the  child  of  the  life  tenant,  fail  to  survive  her  decease. 
In  that  case,  the  grandchildren  become  the  alternative  substitutee 
for  the  deceased  children  of  the  life  tenant,  in  taking  the  same 
vested  fee  in  remainder  which  would  otherwise  have  vested  in  her 
children.  The  taking  of  the  unborn  children  is  not  a  contingency 
dependent  on  a  contingency,  nor  a  subsequent  contingency,  but  it 
is  the  same  contingency  which  may  happen,  at  the  same  time^  in 
more  than  one  way.     (Id.) 

9.  ViETUAL  Bbpbkskntation  07  UNBORN  Grandchildbkn. — The  con- 
clusion that  the  rights  of  unborn  grandchildren  are  contingent  and 
not  vested  does  not  preclude  the  application  to  them  of  the  prin- 
ciple of  virtual  representation,  if  the  proceeding  in  which  such 
re^  resentation  was  exercised  was  such  as  to  justify  it.     (Id.) 

10.  Nkcbssabt  Bulb  of  Bbpbesentation  or  Unbobn  Bbmaindbbmbn  — 
Pbotbction  in  Pboceeds  or  Sale. — ^When  an  estate  in  persons 
living  is  subject  only  to  the  contingency  that  persons  may  be 
bom  who  will  have  an  interest  therein,  the  living  owners  of  the 
estate  for  all  purposes  of  litigation  in  reference  thereto,  and  affect- 
ing the  jurisdiction  of  the  courts  to  deal  with  the  same,  represent 
the  whole  estate,  not  only  for  themselves,  but  also  for  the  persons 
unborn,  as  a  necessary  rule.  The  rights  of  persons  unborn  are  suf- 
ficiently cared  for  if,  when  the  estate  is  sold  under  a  valid  judgment, 
the  proceeds  take  its  place,  and  are  secured  in  some  way  for  such 
persons.     (Id.) 

11.  YlBTUAL    BePBESENTATION     CONFINED    TO    MATTEB    OF    NBGESSITT. — 

The  better  rule  is  that  virtual  representation  of  unborn  persons 
can  be  applied  in  support  of  a  judgment  only  as  a  matter  of 
necessity.  The  necessity  of  relying  thereupon  to  acquire  jurisdic- 
tion of  the  estate  of  unborn  persons  is  apparent  when  the  estate  is 
sold  and  the  proceeds  take  its  place,  and  are  eo  secured  aa  to 
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inelnde  the  earing  for  and  preserying  the  rights  of  the  penone  so 
represented.    (Id.) 

12.  YiBTUAL  Beprxsentation  Limitkd  bt  Good  Faith. — The  rule  of 
▼irtual  representation  is  confined  to  cases  where  the  representation 
la  in  good  faith,  so  that  what  is  done  by  the  representation  is  all 
that  the  represented  person  eould  do  if  personally  present.  The 
interests  of  representatiye  and  represented  must  be  so  identical 
that  the  motiye  and  inducement  to  protect  and  preserve  may  be 
assumed  to  be  the  same  in  each.  If  the  sole  purpose  of  the  living 
person  interested  is  to  secure  some  advantage  for  himself,  or  to 
serve  the  eonvenience  of  one  whose  title  is  being  quieted  against 
the  unborn  remaindermen,  virtual  representation  could  not  be  per- 
mitted to  exist.     (Id.) 

13.  Pbotbotion  gw  Pbbsom  Befrxsinted  Against  Fkaud. — The  protec- 
tion of  a  person  brought  into  court  by  representation  which  is 
fraudulent  is  to  be  found  in  his  right  when  he  becomes  capable  of 
suing  in  his  own  right  to  attack  the  decree  on  the  ground  of 
fraud  and  collusion  in  its  procurement.     (Id.) 

14.  Statutory  Bepresentation  in  Foreclosing  Liens  of  Street 
Assessments. — ^The  street  improvement  act  of  1885,  under  which 
the  land  was  sold  under  foreclosure  of  liens  of  street  assessments, 
recognizes  a  eonstructive  or  virtual  representation  of  unborn  per- 
sons who  have  contingent  rights  in  the  property,  by  contemplating 
that  the  decree  of  foreclosure  and  sale  shall  subject  the  entire 
title  to  the  property  charged  with  the  lien.  All  Interests  therein 
are  constructively  before  the  court  when  the  service  is  made  accord- 
ing to  the  statute.     (Id.) 

15.   FOREGLOSURl    PrOOBEDING    NOT   IN    BBIC — ^VIRTUAL    BXPRESENTATION 

NOT  Precluded. — ^The  action  to  foreclose  the  lien  of  the  street 
assessment  is  not  in  rem*  If  it  were,  there  would  be  no  need  of 
any  principle  of  representation.  The  fact  that  the  judgment  will 
not  bind  the  entire  world  does  not  prevent  the  application  of  the 
doctrine  of  virtual  or  eonstructive  representation  contemplated  by 
the  statute.     (Id.) 

16.  ACQUISITION  OF  Interests  of  Unborn  Grandchildren  Prevented 
— Trust  Agreement  for  "HeIrs  of  Body." — The  acquiring  of 
jurisdiction  of  the  interests  of  the  unborn  grandchildren  in  the 
action  to  foreclose  the  assessment  did  not  effectually  vest  those 
interests  in  the  purchasers  at  the  sales,  where  respective  agreements 
made  by  them  with  the  life  tenant  and  with  each  other  were  merged 
in  a  declaration  of  trust  for  the  benefit  of  herself  "and  the  heirs 
of  her  body."     (Id.) 

17.  Actions  to  QxnsT  Title — ^Virtual  Bepresentation  Precluded— 
Prior  Conveyance  by  Life  Tenant  and  Daughter. — Where  before 
the  commencement  of  actions  to  quiet  title,  the  life  tenant  and  her 
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daughter  had  conveyed  their  interests  to  a  predeeessor  of  the  plain- 
tiffy  their  interests  became  hostile  to  that  of  other  "heirs  of  her 
body/'  and  neither  she  nor  the  daughter  nor  the  plaintiff  conld 
represent  the  nnbom  grandchildren  in  actions  to  <iQiet  title  as 
against  the  other  "heirs  of  her  body,"  for  the  purpose  of  shutting 
off  all  other  interests.     (Id.) 

IS.  Pabviss  to  Action  to  Quut  Titlb — "Adtbbsx  Claimants." — 
Under  section  738  of  the  Code  of  Civil  Procedure,  the  action  to 
determine  adverse  elainui  must  make  the  ''adverse  claimants"  par- 
ties to  the  action,  whether  the  service  be  personal  or  by  publication, 
and  where  the  virtual  representation  of  unborn  remaindermen  in 
precluded,  such  unborn  persons  not  parties  to  the  action  cannot  be 
bound  by  the  decree  therein.     (Id.) 

19.  Lkasx  bt  Lin  Tknant— Buildino  bt  Lbssbb — ^Fobbglosuib  op 
Meohanics'  Loens — Absbnob  op  Bbpbbsbntation. — The  life  tenant 
having  the  possession  of  the  property  was  authorized  to  lease  the 
same  so  as  to  bind  her  interest,  and  where  the  lessee  contracted 
to  improve  the  property,  the  unborn  grandchildren  were  not  so 
connected  with  the  lease  as  to  be  affected  by  the  foreclosure  of  a 
mechanic's  lien  against  the  property.  The  life  tenant  could  not 
ask  a  court  of  equity  to  preserve  her  interest  at  their  ezpenae. 
(Id.) 

20.  GUABDIANSHIF   OF   MiNOB  BT   HUSBAND— POWBB   LiMITBD  BT   OBDB 

or  CouBT. — ^Where  the  husband  was  appointed  as  guardian  of  the 
minor  children  by  the  probate  court,  he  had  no  power  to  bind 
their  interests  by  contract  or  by  mechanics'  liens,  without  an  order 
of  the  court.     (Id.) 

21.  Judgment  Fobeclosino  Libns  not  Involvino  Bbpbbsbntation — 
Interests  not  Identical. — The  judgment  foreclosing  the  mechan- 
ics' liens  could  not  affect  the  interests  of  unborn  grandchildren 
where  there  is  nothing  in  its  language  to  comprehend  them,  and  it 
does  not  appear  that  any  interests  foreclosed  were  identical  with 
their  interests  so  as  to  permit  of  virtual  representation.     (Id.) 

22.  Consent  or  Minors  to  Decree  not  Binding  Gbandchildben. — 
Where  the  minors  were  not  held  bound  as  owners  of  the  property, 
but  solely  as  having  consented  through  their  guardian  to  the  decree, 
such  consent  could  not  bind  the  unborn  grandchildren.     (Id.) 

23.  Action  bt  Purchaser  at  Salb  to  Quiet  Title — Absbncb  or 
Bepresentation. — There  being  no  transfer  of  the  interests  of  the 
unborn  grandchildren  to  the  purchaser  at  the  sale,  in  an  action 
by  him  to  quiet  title  against  the  husband  and  children,  he  having 
already  acquired  their  interests  in  the  property,  he  cannot  repre- 
sent the  interests  of  the  grandchildren  therein.     (Id.) 

24.  CoLLusivB  Sale  Undeb  Siseet  Sbweb  Assbssmbnt — Question 
or  Fact. — A  sale  under  a  street  sewer  assessment  which  the  eourt 
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fonnd  upon  Bufficient  evidence  was  a  eoUusiye  one  to  cure  a  defeet 
in  the  title  of  one  of  the  appeDants,  and  initiate  an  advene  claim 
in  favor  of  hia  wife,  most  be  disregarded,  the  question  being  one 
of  faet  for  the  court.     (Id.) 

15.  GONVXTANCI  OF  ESTATE  FOB  ItTFE — ^RBliAINDK&  TO  HBIBS  OP  BODT— 
PUBCHASS — ^iNHZBITANOl — ^INCONSISTENT     CLAIMS. — ^Where     a     COn* 

veyance  was  made  to  a  mother  for  life,  with  remainder  to  the 
''heirs  of  her  bodj,"  the  proper  contention  that  such  heirs  took  by 
purchase,  under  section  779  of  the  Civil  Code,  is  inconsistent  with 
the  improper  contention  that  the  living  children  have  the  expectancy 
of  "heirs  apparent."     (County  of  Los  Angeles  v.  Winans,  257.) 

26.  Rights  of  Livino  Chiij>bsn. — The  rights  of  the  remaindermen 
who  are  living  children  are  not  mere  possibilities  under  section  700 
of  the  Civil  Code,  but  are  future  estates  in  fee  to  vest  in  such 
of  them  as  may  survive  their  mother.     (Id.) 

£7.  Chabactebistics  of  Futube  Intebbsts. — Future  interests  pass  by 
succession,  will  and  transfer,  in  the  same  manner  as  present  in- 
terests, and  they  are  not  rendered  void  because  of  the  improb- 
ability of  the  contingency  upon  which  they  are  limited  to  take 
effect.     (Id.) 

28.  Constbuction  of  Woeds  "Heibs  of  Heb  Body." — To  construe  the 
words  "heirs  of  her  body"  to  mean  "in  the  capacity  of  heirs" 
would  be  to  restore  the  rule  in  Shelley's  Case,  and  repeal  by  con- 
struction the  express  terms  of  section  779  of  the  Civil  Code.  For  all 
the  purposes  connected  with  the  transactions  involved  in  this  case 
those  words  will  be  construed  as  words  of  description  and  identity, 
and  not  of  capacity.     (Id.) 

29.  Fobeclosxtbe  of  Stbeet  Assessment  Liens — Subjection  of  En- 
TIBS  Peopebty — Tbust  Agbeement. — The  foreclosure  of  street 
assessment  liens  under  the  statute  in  force  had  the  effect  to  subject 
the  entire  property  and  all  interests  therein  to  sale  to  satisfy  the 
liens;  the  acquisition  of  full  title  thereunder  being  only  prevented 
by  a  trust  agreement  between  the  purchasers  and  the  appellants. 
(Id.) 

80.  Actions  to  Quiet  Title— Appellants  Conclxtded  bt  Degbees. — 
Heldf  that  in  the  actions  to  quiet  title  brought  against  the  appel- 
lants as  parties  defendant,  their  rights  were  concluded  by  the 
decrees  rendered  therein  against  them.     (Id.) 

8L  Assignments  of  Intebests  bt  Appellants — Claim  of  Mobtoaobs 
Concluded  bt  Finding. — It  is  held  the  claim  of  appellants  that 
the  assignments  of  their  interests  were  intended  as  mortgages  is 
concluded  against  them  by  the  finding  in  an  action  to  quiet  title 
against  them.     (Id.) 

82.  Tbust  bt  Opebation  of  Law — Advebse  Holding  bt  Tbustee — 
Right  of  Tbustee  to  Quiet  Title— Beneticiabies  Concluded.— 
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When  a  trust  ariflee  eolely  bj  operation  of  law,  the  holding  bj  th« 
trustee  ie  advene  from  its  inception;  and  the  tmstee  is  not  therebj 
precluded  from  maintaining  an  action  to  quiet  his  legal  title 
against  the  beneficiaries.  Such  beneficiaries  may  set  up  their  equi- 
table rights;  and  where  all  of  them  appeared  as  defendants,  thej 
are  concluded  bj  the  findings  against  them  upon  all  issues  joined 
in  their  behalf.     (Id.) 

38.  Tins  Undkb  Fobeclosubs  of  Mschanics'  Lixns — ^Dscbxb  Qudet- 
INO  TiTLB— Appbll^nts  ESTOPPED.— JGTeld,  that  as  to  the  title 
acquired  under  foreclosure  of  mechanics'  liens,  if  appellants  are 
not  precluded  from  a  collateral  attack  upon  the  decree  of  fore- 
closure, they  are  estopped  bj  the  findings  and  deeree  against  them 
brought  bj  the  purchaser  of  the  title  to  quiet  his  title  against  them. 
(Id.) 

84.  Eminent  Domain — Sxtpport  gt  Findino— Dbsgbiption  of  Pbop- 
EBTT— Claim  of  "Gobb'' — Misassumption  of  Faot  bt  Subvbtob.^ — 
Upon  appeal  from  a  judgment  in  eminent  domain  settling  interests 
in  the  property  out  of  the  fund  in  court,  it  is  held  that  a  finding 
that  the  property  rights  of  appellants  passed  to  other  parties  is 
sustained  as  to  the  description  thereof  by  the  evidence,  and  that 
the  testimony  of  a  turv^or  that  a  small  "gore"  was  not  lost  to 
appellants  is  based  upon  a  misassumption  of  fact  as  to  the  de- 
scription.    (Id.) 

89.  Coksistengt  of  Findings — ^'^Continobnt"  and  'Nested'*  Intxb- 
X8TS. — ^Where  the  findings  construed  as  a  whole  clearly  show  that 
any  remainder  under  the  deed  to  the  life  tenant  was  contingent 
and  could  not  be  ascertained  until  her  death,  a  finding  that  a 
respondent  "is  the  owner  of  the  estate  in  remainder"  in  a  lot  "that 
was  vested  in"  the  children  appellants  by  virtue  of  the  deed, 
is  not  to  be  construed  as  inconsistent  with  the  other  findings,  where 
the  context  clearly  shows  that  the  words  "vested  in"  are  used 
as  the  equivalent  of  the  words  "acquired  by,"  so  that  such  finding 
imports  that  respondent  is  the  owner  of  the  estate  in  remainder 
acquired  by  such  children  by  virtue  of  the  deed.     (Id.) 

80.  EviDBNOE — ^Absbnob  OF  Pbejudioial  Eeeoe. — It  is  held  that  there 
is  no  prejudicial  error  in  the  admission  of  evidence.     (Id.) 

beclamation  district. 

1.  Db  Jubb  Cobpobation  not  Shown — Insufpicient  Foblioation.— 
Where  the  affidavit  of  publication  of  a  petition  for  the  formation 
of  a  reclamation  district  shows  that  the  publication  of  notice  of 
the  hearing  was  insufficient  to  justify  the  hearing  of  the  petition, 
it  is  insufficient  to  show  a  reclamation  district  de  Jure*  (Beclama^ 
tion  District  No.  765  v.  McPhee,  382.) 

8.  Fobeclosubx    of    Assessment    Lien — ^Da    Faoto    Cobpobation-^ 
Yauditt  not  Collateballt  AssAn.ABT.E. — In  an  action  by  a  reelar 
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mation  district  to  foreclose  the  lien  of  an  asaeesmenty  where  the  dis- 
trict de  facto  is  established,  its  existence  cannot  be  collaterallj  as- 
sailed.    (Id.) 

8.  Natusb  or  Corpobation  Ds  Faoto. — ^A  corporation  de  faeto  exists 
where  a  number  of  persons  have  organized  and  acted  as  such  cor- 
poration, have  conducted  their  affairs  to  some  extent  through  the 
officers  usuaUj  employed  by  corporations,  and  haye  assumed  the 
appearance  of  a  legal  corporate  bodj.     (Id.) 

4.  EviDENCB  Beoxivxd  WITHOUT  OBJECTION. — ^No  objection  having 
been  made  to  evidence  tending  to  prove  a  de  facto  corporation,  upon 
the  ground  that  it  was  not  within  the  issues,  it  may  be  considered 
under  the  averments  denied.     (Id.) 

IS.  Lapse  or  Time  Imhatebial. — It  is  not  necessary  that  some  par- 
ticular period  of  time  should  elapse  in  order  to  show  the  de  facto 
existence  of  a  corporation.  8udi  existence  depends  rather  upon 
what  has  been  done  under  and  by  virtue  of  the  organization  than 
upon  the  length  of  time  that  may  elapse  after  its  inception.     (Id.) 

6.  Be  Facto  Oboanization  Based  on  Distinct  Gbounds. — De  facto 

organizations  are  upheld  on  distinct  grounds  from  those  on  which  a 
de  jure  organization  rests.     (Id.) 

7.  Bight  or  Be  Facto  Cobpoeation  to  Ezis^— Right  Detseminabia 
Only  in  Quo  Wabsanto. — ^Where  the  right  of  k  de  facto  corpora- 
tion to  exist  is  shown,  its  right  to  exist  can  be  determined  only  upon 
q^o  warranto  proceedings.     (Id.) 

8.  Poweb  or  CoBPOBATiON  De  Facto. — ^A  corporation  de  facto  may 

legally  do  and  perform  every  act  and  thing  which  the  same  entity 
could  do  or  perform  were  it  a  ^  jwre  corporation.  As  to  all  the 
world  except  the  permanent  authority  under  which  it  acts  and  from 
which  it  receives  its  charter,  it  occupies  the  same  position  as  though 
in  all  respects  valid,  and  even  against  the  state,  except  in  proceed- 
ings to  arrest  its  usurpation  of  power,  its  acts  are  to  be  treated  as 
efficacious.     (Id.) 

9.  Reclamation  Distbicts  Be  Facto — ^Validitt  or  Assessment. — 
Reclamation  districts,  authorized  under  the  Wright  act,  are  public 
corporations,  whether  de  jure  or  de  facto.  That  is  a  matter  which 
cannot  be  inquired  into  collaterally;  and  the  validity  of  the  lien 
of  an  assessment  thereof  in  no  way  rests  upon  the  de  juire  char- 
acter of  the  reclamation  district.     (Id.) 

ROBBERY.    Sea  Criminal  Law,  253-263. 

SALE. 

1.  Action  ros  Sale  or  Stock— Repobmation  or  Ageebmsnt  to 
Show  Sale — Suppoet  or  Findings. — Beld,  that  the  nature  of  the 
contract  sued  upon  was  for  the  sale  of  stock;  that  the  contract  was 
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properly  reformed  to  thow  a  Mle;  that  the  charge  eonformed  to 
eyidenee  of  what  the  parties  meant  hy  the  eontraet;  and  that  the 
findings  of  a  sale  are  tapported  bj  the  endenee.  (SheaUej  t. 
Nelson,  879.) 

t.  Saui  of  AsPHAiff  m  Bona — ^PLiAnmo — Gounts — ^Expbbss  Pbom- 
iss — ^Beasokabli  Valus— Debt— Oonsistxnt  Findings — Surplus- 
age.— In  an  action  for  the  sale  of  one  hundred  and  eighty-eight 
boxes  of  asphalt  mixture  bj  plaintiff  to  defendant,  where  the  first 
eount  of  the  complaint  was  upon  an  express  promise  to  pay  there- 
for $2.25  per  box,  amounting  to  $423,  and  the  second  eount  was 
for  the  reasonable  value  of  the  material  and  labor  done  in  their 
preparation  at  the  same  price  and  amount,  and  the  third  eount  was 
in  debt  for  the  same  amount,  findings  in  favor  of  plaintiff  upon  all 
three  counts  were  not  in  conflict  so  as  to  warrant  a  reversal;  but 
the  finding  upon  the  first  count  is  sufficient  to  support  the  judg- 
ment, and  the  other  findings,  not  being  in  conflict  therewith,  may 
be  treated  as  surplusage.  (Barber  Asphalt  Paving  Go,  ▼•  Santa 
Barbara  Ice  Co.,  597.) 

S.  Pbomisb  to  Pat  Fixed  Suh — ^Liabilitt  not  Avoided  bt  Mode  of 
Fixing  Value. — If  one  promises  to  pay  a  fixed  sum  for  articles  fur- 
nished him  by  another,  he  cannot  avoid  liability,  in  the  absence  of 
fraud  or  misrepresentation,  because  it  may  appear  that  the  articles 
were  not  worth,  in  a  crude  state,  the  sum  agreed  to  be  paid,  but  were 
only  of  such  value  with  the  labor  of  putting  them  in  position. 
(Id.) 

4.  Support  of  Findings. — ^Where  there  was  some  evidence  which  war- 

ranted the  court  in  finding  that  the  goods  were  furnished  at  the  re- 
quest  of  the  defendant,  under  a  promise  to  pay  therefor  a  fixed  sum, 
this  court  cannot  disturb  such  findings.     (Id.) 

5.  Contract  to  Furnish  Salt  One  Year  at  Fixed  Price — Option  to 
Renew — ^Notice  After  Year  Ineppective — Reasonable  Value. — 
Under  a  contract  by  which  plaintiff  agreed  to  furnish  salt  to  de- 
fendant for  one  year  at  a  fixed  price,  with  the  option  to  defendant 
to  renew  the  contract  for  another  year  at  the  same  rate,  where 
the  exercise  of  such  option  was  delayed  until  thirty  days  after  the 
expiration  of  the  year,  its  exercise  at  that  time  was  not  effective; 
and  notwithstanding  such  notice  then  given,  plaintiff  may  recover 
the  reasonable  value  of  all  salt  thereafter  furnished  by  plaintiff 
to  defendant  at  its  request,  without  regard  to  the  original  contract 
rate.     (San  Pedro  Salt  Co.  v.  Hauser  Packing  Co..  I.) 

6.  Time  foe  Option  to  Renew  not  Stipulated. — ^Where  a  contract 
of  the  expiration  of  the  contract.     (Id.) 

giving  notice  of  such  renewal  cannot  be  extended  beyond  the  date 
provides  for  its  renewal  at  the  option  of  a  party  thereto,  without 
fixing  the  time  when  such  option  shall  be  exercised,  the  time  for 
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7.  Bights  Gbasino  With  Oontract. — ^The  right  to  renew,  like  other 
right!,  mtut  neeessarilj  cease  when  there  is  no  longer  a  contract 
under  and  hj  virtue  of  which  to  daim  the  privilege.     (Id.) 

S.  Invoices  of  Sai/f  at  Ikcbeased  Prigs — DiscLAiifEB  or  Bekewau 
Where  all  of  the  invoices  of  salt  famished  by  plaintiff  to  defend- 
ant after  the  expiration  of  the  jear,  showed  shipment  at  a  greater 
price  than  that  stipulated  under  the  contract,  thej  show  that  the 
plaintiff  at  all  times  disclaimed  anj  renewal  by  defendant  of  the 
contract,  and  afford  ample  evidence  to  defendant  that  plaintiff 
was  furnishing  salt  onlj  at  the  increased  price.     (Id.) 

9.  Sale  of  Pkunb  Osohabd— Constbuction  of  Contkaot — Price  Pes 
Ton,  "Orchabd  Bun"  —  Wabsantt  —  "Test  Accepted  at  53." — 
A  contract  by  plaintiff  to  sell  to  the  defendant  all  of  the  prunes 
in  plaintiff's  orchard  at  $95  per  ton,  "Orchard  Bun,"  imports 
that  all  the  prunes  in  the  orchard  were  sold  at  that  price,  with- 
out any  reference  to  size  or  grading.  Where  the  only  warranty 
in  the  contract  is  that  the  prunes  shaU  be  of  "good,  merchantable 
quality,  well  dried,"  the  words  written  at  the  foot  of  the  con- 
tract, "Test  accepted  at  53,"  merely  mean  that  the  prunes  have 
been  tested,  and  that  the  result  of  the  test  was  fifty-three  prunes 
to  the  pound,  and  do  not  import  any  warranty  that  they  shall  be 
of  that  number  to  the  pound.     (Boss  v.  Frank,  88.) 

10.  Evidence  Admitted  to  Explain  Contract — Construction  Con- 
firmed.— It  is  held  that  evidence  admitted  by  the  trial  court  to 
show  the  circumstances  under  which  the  contract  was  made,  and 
the  oral  conversations  leading  up  to  it,  serves  to  confirm  the  con- 
struction given  by  this  court  to  the  terms  of  the  contract.     (Id.) 

11.  8alb  of  Prune  Crop — Dslivert — Extended  Time— -Tender  and 
Besale  of  Bejected  Part  During  Extension — General  Demur- 
ber  to  Complaint. — A  complaint  setting  forth  a  written  contract 
for  the  sale  of  the  whole  of  a  prune  crop,  to  be  delivered  at  an 
agreed  price  before  a  specified  date,  and  an  extension  of  time  for 
performance,  and  the  acceptance  of  the  larger  part,  and  the  rejec- 
tion of  a  specified  number  of  pounds  tendered  during  such  exten- 
sion, is  not  subject  to  a  general  demurrer  on  the  ground  that  such 
rejected  portion  of  the  crop  was  sold  upon  notice  before  the  ex- 
piration of  such  extended  time.  (Morrell  v.  San  Tomas  etc.  Pack- 
ing Co.,  305.) 

12.  Bights  Under  Extended  Time. — The  extension  of  time  pleaded 
was  to  give  plaintiff  further  time  to  perform;  and  when  plaintiff, 
within  that  time,  offered  to  perform,  the  defendants  were  bound 
to  accept,  if  in  other  respects  the  offer  was  in  accordance  with 
the  contract.  Upon  defendants'  refusal  to  accept  the  tendered 
fruity  the  plaintiff  was  justified  in  reselling  the  same.     (Id.) 
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13.  Spbcul  Dbmubbib  to  Oovflaint— Pkgi  €ft  Tixin  or  Bkjscrd 
PSUNK8  NOT  Shown — ^Uncxbtain  AscBTAmMXNT  or  Dsticiknct. 
The  eourt  amd  in  oTermHiig  a  tpedml  denramr  to  the  eomplaint 
for  ftmbignitj  and  nneartaintj,  in  that  it  does  not  show  the  priee 
or  Tahw  of  the  rejected  proneSy  and  that  it  eannot  be  aseertained 
with  certainty  how  the  alleged  deficient  on  resale  was  determined. 
(Id.) 

14.  Statbicent  of  Damaoes  worn  Bkbaoh  not  Shown. — The  complaint 
is  further  uncertain  in  that  it  does  not  contain  or  show  anj  dam- 
ages arising  to  the  plaintifF  from  defendant's  breach  of  the  con- 
tract, in  rejecting  the  last  tender  of  the  residne  of  the  prunes  con- 
tracted for.     (Id.) 

15.  Yabution  ybom  Basis  Pbigb  AcooiDiNe  to  Sizi — TJnckbtaintt 
AS  to  Sizs. — ^Where  it  appears  that  a  basis  price  per  pound  was 
agreed,  with  an  agreed  yariation  therefrom  hy  increase  or  diminu- 
tion according  to  size,  the  complaint  was  also  uncertain  in  not 
showing  the  sise  of  the  rejected  prunes,  as  bearing  upon  the 
agreed  price  or  value  thereof.     (Id.) 

16.  MxASUBx  or  Damaois  fob  Bbxach  of  Bxma's  A<aEnaNT  in 
Cask  of  Bbsali — Unckbtaintt  as  to  DiFFuaNCE. — ^Under  section 
8311  of  the  Civil  Code,  the  detriment  caused  bj  the  breach  of 
a  buyer's  agreement  to  accept  and  pay  for  personal  property,  if 
it  has  been  resold  under  section  3049,  is  "the  excess,  if  any, 
of  the  amount  due  from  the  buyer  over  the  net  proceeds  of 
resale."  Though  plaintiff  probably  intended  to  bring  the  com- 
plaint within  this  section,  yet  he  has  failed  to  show  with  cer- 
tainty, or  at  all,  that  the  ''deficiency"  referred  to  is  the  difference 
between  the  contract  price  of  the  rejected  prunes  and  the  amount 
for  which  they  were  resold,  or  to  give  any  data  from  which  such 
difference  can  be  determined.     (Id.) 

17.  Insufficixnot  of  Evidenci  to  Sustain  Vebdict  foe  Loss  on 
Resale. — Where  the  same  uncertainty  and  insufficiency  which  ap- 
pears in  the  complaint,  as  to  the  price  or  value  or  size  of  the  re- 
jected prunes,  or  as  to  the  difference  on  resale,  appears  in  the 
evidence,  a  verdict  for  the  amount  of  the  alleged  deficient  on 
resale  of  the  rejected  prunes  is  unsupported  by  the  evidence.     (Id.) 

18.  Yabiance  Between  Avxbment  and  Pboof. — ^Where  the  complaint 
alleges  that  the  price  of  the  entire  prune  crop  was  $6,004.37,  and 
the  evidence  shows  without  conflict  that  defendant  paid  plaintiff 
$6,455.71  for  the  accepted  prunes,  It  appears  that  plaintiff  has 
been  paid  more  than  was  due  him  for  the  entire  crop.  If  the 
allegation  of  the  complaint  was  a  mistake,  as  suggested  by  plain- 
tiff, as  a  witness,  he  made  no  effort  to  correct  it.     (Id.) 

19.  Evidence  —  Meaning  of  Contract  —  "Mobbell  Ranch"  —  Leases 
BY  Plaintiff — Quantity  of  Pbunes. — ^Where  the  contract  called 
for  the  entire  crop  of  prunes  estimated  at  100  tons  grown   and 
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dried  on  the  orchard  known  as  the  'Iforrell  ranch,''  eridenee  was 
admiflflible  to  show  that  the  plaintiif  "Morrell"  was  in  fact  working^ 
under  leases  three  ranches,  and  that  the  contract  contemplated 
the  whole  prone  crop  grown  bj  *'Morrell"  nnder  his  three  leases, 
which  was  in  fact  less  than  the  estimated  qoantitj.     (Id.) 

£0.  AKBIOTTITT  IK   CONTSAGT— OBAL  EnDKNOI   TO   iDENTOrT   SUBJECT. — 

There  was  such  an  ambignitj  in  the  contract  as  to  authorise  oral 
evidence  to  identify  the  subject  of  the  contract.     (Id.) 

21.  CoNnjcnNe  EymxNOi — SnmoiBMOT  of  Qualitt  of  Bejxgted 
Pbumbs. — Where  the  evidence  is  conflicting  as  to  whether  the  re- 
jected prunes  met  the  requirements  of  the  contract  as  to  quality, 
the  verdict  cannot  be  interfered  with  for  that  reason,  notwith- 
standing the  evidence  seems  to  preponderate  upon  that  point  against 
the  plaintiff.     (Id.) 

22.  tistimont  of  pliontiff-— bxsali  of  prunes — acceptance  bt 
Purchases  After  Examination — Bestbiction  of  Cross-examina- 
tion— Error. — After  permitting  plaintiff  to  testify  that  the  re- 
jected prunes  were  bought  on  resale  for  the  Presto  Fruit  Company, 
after  examination  and  acceptance  by  them,  it  was  error  for  the 
court  to  restrict  the  right  of  cross-examination,  by  disallowing 
questions  as  to  what  was  done  with  the  prunes,  and  whether  or  not 
prunes  could  be  used  in  the  process  employed  by  that  company  that 
would  not  be  suitable  for  shipping  in  boxes.     (Id.) 

23.  Object  of  Plaintiff's  Evidbngx  —  Lessening  of  Weight. — It 
being  the  dear  object  of  plaintiff's  testimony  to  show  that  the 
rejected  prunes  were  merchantable,  and  complied  with  the  con- 
tract, the  weight  of  his  evidence  might  have  been  materially 
affected,  if  on  cross-examination  it  were  shown  that  the  prunes 
in  question  were  need  in  a  process  not  requiring  choice  fruit     (Id.) 

24.  Ebboneous  iNSTBUcnoN  AS  TO  Intebbst — Constbuction  of  Code. 
The  court  erred  in  instructing  the  jury  as  to  interest  on  the 
amount  found  due  on  the  rejected  prunes  from  the  date  of  their 
rejection,  if  found  to  be  unjustifiable.  The  rule  for  damages  in 
such  case  is  laid  down  in  sections  8311  and  3357  of  the  Civil  Code, 
which  must  be  taken  together,  and  exclude  the  allowance  of  inter- 
est, and  must  govern  as  to  that  subject  matter,  to  the  exclusion 
of  the  general  rule  of  interest  in  section  3187|  which  is  in  a 
different  chapter.     (Id.) 

See  Agency,  6. 

SCHOOLS. 

1.  Petition  fob  Writ  of  Mandate — ^Befusal  of  School  Trustees  to 
Exclude  Unvacctnated  Childbkn  —  Judgment  upon  Demurrer  — 
Review  upon  Appeal. — Upon  a  petition  in  the  superior  court  by 
the  state  board  of  health  to  compel  the  board  of  trustees  of  the 
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•ehool  distriet,  defendant,  to  exelnde  nnvaceinated  children  tbere- 
from,  which  they  had  refused  to  do  as  required  bj  the  general 
yaccination  act  of  Februarj  20,  1889  (Stats.  1889,  p.  23),  where 
judgment  was  rendered  for  defendants  upon  demurrer  to  the  peti- 
tion, and  directing  a  dismissal  thereof,  the  petition  must  be  taken 
as  true  for  the  purpose  of  decision  upon  appeal,  and  the  judgment 
must  be  reversed  with  direction  to  overrule  the  demurrer  thereto. 
(State  Board  of  Health  of  State  of  California  v.  Board  of  Trustees 
of  Watson ville  School  District,  514.) 

2.  CONSTITUTIOMALITT  OV  YACCIKATION   AcT — POUCB  POWEB  FOft  PUB- 

uo  Health — Judgment  ov  Leqislatube. — The  general  vaccination 
act  of  February  20,  1889,  is  constitutionaL  The  legislature  is  nee- 
essarilj  the  judge  as  to  legislation  under  the  police  power  for  the 
public  health,  and  to  prevent  the  spread  of  contagious  diseases, 
and  provide  the  means  used  to  prevent  such  spread  and  the  dis- 
eases regarded  as  contagious.     (Id.) 

3.  Limitation  xtpon  Power  of  Courts. — The  discretion  vested  in  the 

legislature  within  the  scope  of  its  power  cannot  be  controlled  bj 
the  courts,  if  not  plainly  abused.  Its  acts  are  the  acts  of  the  peo- 
ple, and  if  an  act  is  oppressive  or  unjust,  the  remedy  is  with  the 
people  through  the  legislature.  It  is  not  for  the  courts  to  inter- 
fere, or  in  any  way  set  up  their  judgment  against  that  of  the 
legislature  as  to  general  poUce  powers  of  the  state.     (Id.) 

4.  Vaccination  Aot  Mandatory. — The  general  vaccination  act  is  not 
directory,  but  mandatory,  upon  the  trustees  of  all  school  districts 
and  the  boards  of  common  school  government  in  all  cities  and 
towns  to  exclude  from  the  benefits  of  the  common  or  public  schools 
therein  all  unvaceinated  children.     (Id.) 

15.  Vaccination  Act  not  Repealed  by  Compulsory  Education  Act. — 
The  vaccination  act  of  1889  is  not  repealed  or  affected  by  the  com- 
pulsory education  act  of  1905  (Stats.  1905,  p.  388).  There  is  no  incon- 
sistency between  these  acts,  and  repeals  by  implication  are  not 
favored.  While  parents  must  send  their  children  to  school  under 
the  latter  act,  if  they  desire  to  send  them  to  the  common  schools, 
they  must  comply  with  the  former  aot,  which  continues  to  apply 
to  all  common  or  public  schools,  and  is  not  in  any  way  modified 
or  superseded  by  the  latter  act.     (Id.) 

6.  Public  Schools — ^Validity  of  Union  Hiqh  School  District — ^Man- 
damus to  County  Superintendent — Certificate  of  Election— > 
Calling  Election  of  Trustees. — ^Upon  a  petition  for  a  writ  of 
mandate  to  compel  the  county  superintendent  of  schools  to  make 
and  file  a  certificate  of  the  result  of  an  election  held  on  the  ques- 
tion of  the  formation  of  a  union  high  school  district,  and  to  call 
an  election  of  trustees  therefor,  the  primary  and  vital  question  to 
be  determined  npon  such  petition  is  whether  it  shows   upon  its 
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face  that  sueh  union  hig^h  school  was  legally  or  illegally  estab- 
lished; and  when  it  appears  to  be  illegally  established,  the  peti- 
tioners have  no  dnty  to  perform,  which  is  the  subject  of  the  writ, 
and  the  demurrer  to  the  petition  therefore  was  properly  sustained. 
(Moorpark  School  District  of  Ventura  County  v,  Beynolds,  170.) 

7.  Illegal  Formation  of  District — ^Boundabies  Illegally  Desig- 
nated— Election  Called  Without  Jubisdiction. — Where  one  of 
nine  petitioning  districts  included  in  the  boundaries  of  the  al- 
leged union  high  school  district  did  not  include  in  the  petition 
therefor  the  majority  of  the  heads  of  families  therein  as  then 
required  by  law,  and  another  of  said  districts  included  in  said 
boundaries  belonged  to  another  union  high  school  district,  the 
boundaries  of  the  union  high  school  district  were  illegally  desig- 
nated, and  the  county  superintendent  of  schools  had  no  jurisdic- 
tion to  call  an  election  for  its  formation  with  such  boundaries; 
and  he  cannot  be  compelled  by  mandarmu  to  file  a  certificate  of 
the  result  thereof.     (Id.) 

S.  No  Definite  Legal  Discbiftion  of  Tebbitoby  —  Altebnativx 
Petitions. — ^Neither  of  such  two  districts  being  legally  capable 
of  uniting  in  a  petition  to  form  a  union  high  school  district,  those 
who  were  lawful  petitioners  therefor  failed  to  unite  in  any  request 
for  specific  and  definite  legal  territory  to  be  included  therein,  where 
each  of  the  nine  petitioners  requested  that  its  own  territory  should 
be  included  either  with  six  other  districts  or  eight  other  districts. 
In  such  case  it  cannot  be  said  that  such  requests  unite  upon  any 
contiguous  or  compact  legal  territory,  which  could  be  lawfully 
united  in  a  school  district;  but,  on  the  contrary,  there  was  a  re- 
quest for  an  election  to  unite  with  territory  which  could  not  law- 
fully enter  into  the  district.     (Id.) 

9.  Bbqttest  fob  Definite  Tebbitobt  Essential  —  Affirmative  and 
Negative  Ballots. — The  necessity  for  the  definite  character  of  the 
requests  for  the  formation  of  a  lawful  school  district  is  evident 
when  the  statute  with  reference  to  the  election  is  considered,  which 
provides  that  the  electors  shall  vote  ''Yes"  or  ''No"  upon  the 
question  involved.     (Id.) 

10.  Alternative  Pbofosition  in  Petition  and  Call  not  Pebmissibls. 
The  call  for  the  election  must  be  based  upon  the  petition,  and 
with  an  alternative  proposition  in  the  petition  and  call  for  the 
election,  it  would  not  be  possible  for  the  electors  to  express  their 
assent  to  or  dissent  from  the  organization  of  a  lawful  district 
having  particular  and  specified  boundaries.     (Id.) 

SPECIFIC  PEBFOBltANCE. 

1.  Action  to  Befobm  and  Specifically  Enfobcb  Contract  to  Oonvet 
Land — Insufficient    Complaint — Demubbeb    Iicpbopeblt    Ovxe- 

It  OftL  App.— «o 
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KULMD, — ^Ib  ui  Mtion  in  eqoitj  to  ref oim  aad  spedfleftDj  eaf on»  ftm 
ftUflged  eontraet  to  oomTflj  land,  wbero  tbo  eowiplaiwt  whollj  omits 
to  aver  or  wbow  or  to  attempt  to  ihow  thai  tho  eoaaideratioB  tow 
whieh  tbo  defendant  offered  to  oell  the  propertj  involred  in  the  eon- 
traet  la  adequate  or  eommenaiirate  with  the  valne  of  tho  propertj  or 
that  the  eontraet  is,  aa  to  the  defendaat,  fair  and  jnat,  aa  required 
bj  aeetion  3391  of  the  Civil  Code,  it  ia  inanffirient  aa  against  a  gen- 
eiai  demurrer,  and  a  demorrer  thereto  waa  impxoperly  orerraled. 
(ICartin  t.  Condr^,  618.) 

t.  8rtu»  Bui«b  of  Equity — FAom  BtArm  nun  Shoit  Adbquact, 
FAIBNB88  AND  JuBTiCB.— It  IS  »  oottled  rvle  in  equity  that  faets 
ahowing  adeqnaej  of  eonaideration  and,  aa  to  the  party  againat 
whom  the  speeiile  performanee  ia  aooght^  the  joatneH  and  reaaonable- 
neee  of  the  eontraet,  most  not  onlj  be  proved  but  most  be  alao  stated. 
Thia  mle  does  not  eontemplate  mere  avenaenta  m  haeo  «erba  that 
the  eontraet  ia  supported  bj  an  adequate  eonaideration,  and  ia  as  to 
the  defendant  fair  and  just;  but  the  eonaeienee  of  the  ehaneellor 
must  be  satisfied  on  these  points  bj  a  proper  statement  of  the  faets. 
(Id.) 

8.  CONTEACT  OV  SALE— BXAX*  AcnON — SXETIGl  OP  SUMMONS  BT  PUB- 
LICATION— JuBiSDiCTioN. — ^An  action  to  enforce  speeifle  perform- 
ance of  a  eontraet  for  the  sale  of  real  property  ia  one  to  determine 
a  right  or  interest  in  real  property,  within  section  412  of  the  Code 
of  Civil  Procedure,  and  the  service  of  summons  therein  may  be  made 
by  publication  thereof,  and  such  service  is  sufficient  to  give  the 
court  jurisdiction  of  the  action.     (Tutt  v.  Davis,  715.) 

4.  Motion  to  Yacatb  Oboib  ov  Pubucation — ^Pbopbe  Dbniau— The 
court  did  not  err  in  denying  a  motion  of  the  defendant  to  vacate 
the  order  for  publication  of  the  summons  in  such  aetion.     (Id.) 

6.  EvmXNOl — MXMORANBUM    OF    CONTBAOT— ASSIONMXNT — ^FaILUBB   TO 

Bulb  on  Objxctxons — Extent  or  Pebjudicb— Pbopbb  Evibencb — 
Findings. — ^The  extent  to  which  defendant  was  prejudiced  by  the 
failure  of  the  eourt  to  mle  upon  his  objections  to  the  admission  in 
evidence  of  the  memorandum  of  the  eontraet  of  sale,  and  the  aa- 
signment  of  it  to  plaintiff,  is  measured  by  the  injury  which  would 
result  from  their  improper  admission.  It  is  a  sufficient  answer 
to  such  failure  that  they  were  properly  admitted,  and  that  the  find- 
ings are  conclusive  that  they  were  received  and  considered  in  evi- 
dence.    (Id.) 

6.  Memobandum  a  Sufficient  Contbaot  —  Sionatubb  by  Pabtt  to 
BE  Chaboed— Mutuality — Tenbeb  and  Suit. — ^The  memorandum 
was  a  sufficient  contract  on  which  to  base  the  aetion.  It  named  both 
parties,  fixed  the  terms  of  sale,  and  was  signed  by  the  party  to 
be  charged.  Mutuality  attached  by  the  tender  and  subsequent  suit. 
(Id.) 
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7.  CXBTAINTT   or   COMT&^CT — MODI   OF   SECURING  DuiBBBD   PATHZNTS 

— Ysndor's  Lun. — The  contract  was  not  rendered  uncertain  from 
failure  to  specify  a  method  of  securing  deferred  payments.  In 
the  absence  of  speciflc  agreement  by  which  deferred  payments  and 
the  interest  thereon  are  to  be  secured  in  the  sale  of  real  property, 
the  law  fixes  the  security  through  a  render's  lien.     (Id.) 

8.  Tiicx  FOB  Deid— Last  Payment  to  be  Made  ob  Tbndebxd. — The 
law  fixes  the  time  for  a  deed  in  a  contract  for  payment  of  the  pur- 
chase money  in  installments,  with  interest  on  deferred  payments 
when  the  last  payment  is  made  or  tendered.     (Id.) 

t.  Contraot  Assionablb  bt  Pxtbchaseb. — ^The  interest  of  the  pur- 
chaser named  in  the  contract  of  sale  is  assignable,  and  the  assign* 
ment  passes  all  of  the  interest  of  the  purchaser  to  the  assignee. 
(Id.) 

10.  PUBOHASE    BY    PARTNERSHIP    IN    FlBM    NAME  —  ESTOPPEL    OF    YeN- 

DOB. — ^Where.  the  defendant,  as  vendor,  dealt  with  a  partnership 
doing  business  by  the  firm  name  of  the  "Southern  California  Bealty 
Co.,"  consisting  of  two  partners,  one  of  whom  witnessed  his  signa- 
ture to  the  contract,  the  defendant  is  not  in  a  position  to  question 
the  authority  of  the  partnership  to  enter  into  the  original  contract 
sought  to  be  specifically  enforced.     (Id.) 

11.  Real  Estate  Firm — Assets  Deemed  Personal — Agency  of  One 
PARTS'  to  Assign  in  Firm  Name. — ^The  partnership  being  for  the 
purpose  of  dealing  in  real  estate,  as  between  the  partners,  in  the 
settlement  of  their  equities,  the  assets  of  the  firm  must  be  regarded 
as  personal  property;  and  the  agency  of  one  of  the  partners  is  a 
suficient  authority  to  execute  an  assignment  of  the  contraot  in  the 
firm  name.     (Id.) 

12.  Tender  of  Final  Payment — Demand  for  Debd>-Demand  for  Pos- 
session NOT  Bequisite. — ^Where  the  final  tender  was  made,  no  de- 
mand for  possession  was  requisite.  The  demand  for  a  deed,  if 
complied  with,  would  confer  a  right  of  possession  without  demand. 
(Id.) 

18.  Agreement  not  Withdrawn  by  Vendor  —  Betention  of  Money 
Paid. — No  withdrawal  from  the  agreement  by  the  Tender  based 
upon  a  tender  of  the  money  received  thereunder  is  made  to  appear. 
One  cannot  be  said  to  have  withdrawn  from  an  agreement  by  simply 
expressing  a  desire  or  intention  to  do  so,  while  he  retains  the  con- 
sideration paid  him  on  account  of  its  execution.     (Id.) 

14.  Laches  not  Imputable  to  Plaintiff. — ^Laches  cannot  be  imputed 
to  plaintiff  in  bringing  the  action  because  of  a  delay  of  a  little  over 
three  months  after  the  cause  of  action  arose  before  suit  was  brought, 
especially  in  view  of  the  fact  there  is  nothing  in  the  record  indicat- 
ing any  fluctuations  in  value  between  those  dates.     (Id.) 
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1.  OONTEACT  TO  SKLL  LaND — ESSKNTIALS  TO  SPXCIflO  PXRrOBMANCB.» 

The  eesentials  to  an  enforceable  contract  to  sell  real  estate  are  that 
it,  or  a  memorandum  or  note  of  its  terms,  shall  be  in  writing,  and 
that  such  writing  shall  declare  with  certainty  the  party  who  sells, 
the  party  who  buys,  the  price  to  be  paid,  and  a  description  of  the 
property  sold  by  which  it  can  be  known  or  identified.  (Baume  ▼. 
Morse,  456.) 

t.  Insufucient  Memobandum — ^Want  op  Pud  and  Descbiptxon. — 
A  mere  dated  receipt  by  defendant  to  plaintiff,  for  "forty  dollars 
deposit  on  5  acres  of  land  in  Gompton.  Good  till  the  first  of  Nov. 
1908,"  is  incapable  of  specific  perfoHnanee,  because  no  price  Is 
named  therein,  and  the  description  given  is  not  sufficient  to  justify 
a  court  of  equity  in  enforcing  the  eouT^yanee  of  any  property. 
(Id.) 

8.  Absknci  or  Gauss  op  Actiok  pob  Bbtision — Cods  Sechon  In- 
APPLIOABLS. — Where  no  cause  of  action  for  revision  was  stated  in 
the  complaint,  the  provision  of  section  3452  of  the  Civil  Code  that 
''a  contract  may  be  first  revised  and  then  specifically  enforced"  is 
inapplicable.     ( Id. ) 

4.  Missing  Tebiib  op  Contract  not  Pbovabk  bt  Pasol  Eviobngb. — 
The  offer  by  plaintiff  to  supply  the  missing  terms  of  the  contract 
by  parol  evidence,  was  properly  denied  by  the  court.     (Id.) 

6.  Wbitten  Tbems  op  Agbeement  must  Control. — When  an  agree- 
ment is  reduced  to  writing,  the  writing  is  to  be  considered  as  con- 
taining all  the  terms  of  the  contract;  and  no  other  evidence  of  the 
terms  of  the  agreement  will  be  admitted.  No  new  terms  can  be 
introduced  into  the  contract  by  paroL     (Id.) 

See  Contract,  87. 
STATUTE  OF  LIMITATIONS.    See  Findings;  Leases,  S-ia 
STOCK  AND  STOCKHOLDEBS.    See  Corporations. 

STREETS,  ROABS  AND  HIGHWAYS. 

L  Public  Alley — Cul-db-sac — Poll  Boundary — Titlb  Dbbds — Town 
Patent — ^Public  Trust. — ^Where  a  public  alley  known  as  "Rose  al- 
ley" formed  a  cul-d0'S<ie  about  twelve  feet  wide,  extending  originally 
from  Monterey  street  into  block  13  of  the  city  of  San  Luis  Obispo, 
and  terminated  at  the  center  of  San  Luis  Obispo  creek,  and  all  of 
appellant's  title  deeds  described  it  accordingly,  and  the  testimony 
shows  that  it  had  been  used  both  for  watering  stock  and  for  de- 
livering goods  at  a  store  bounding  thereon,  and  that  it  wss  so  used 
from  1862  to  1868,  when  the  town  patent  was  obtained,  the  trust 
for  which  the  town  trustees  took  the  title  therefor  was  to  main- 
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tain  it  throughout  its  entire  length,  as  a  public  alley.     (Eoshland 
T.  Cherry,  440.) 

2,  Obstruction  of  Allbt  bt  Stobb — Gatb — ^Lono  Usxb — Pbesgbip* 
TZYX  Right  not  Obtainablb  Against  Citt. — ^Where  in  1884  plain- 
tiifs  constructed  a  store  on  the  alley  and  closed  it  by  a  gate,  leading 
into  the  rear  yard  of  their  store,  and  used  the  property  in  that  way  for 
about  twenty-three  years  before  the  city  trustees  and  superintendent 
of  streets  ordered  such  gate  to  be  removed  and  the  ally  opened  to 
its  full  width,  such  long  occupation  could  create  no  prescriptiye 
right  against  the  city.     (Id.) 

8.  Usbb  not  Desmed  Advxbsx  to  Pubuo  Right. — Any  user  by  plain- 
ti£fs  or  their  predecessors  in  interest  of  a  public  alley  could  not  be 
presumed  to  be  adverse  to  the  rights  of  the  public.     (Id.) 

4.  Acceptancb  of  Highway  bt  Usbb — Standabd— Pubposx  of  Wat. 
In  ascertaining  whether  or  not  a  highway,  public  park  or  public 
place  has  been  accepted  by  user,  the  purpose  which  the  way,  park,  or 
place  is  fitted  or  intended  to  serve  must  be  the  standard  by  which 
to  determine  the  extent  and  character  of  the  use  which  constitutes 
an  acceptance.     (Id.) 

6.  ACCXPTSD  HiGHWAT  NOT  DESTRUCTIBLX  AS  A  GENERAL  RtJLE — ^AB- 
SENCE OF  Estoppel. — ^A  public  highway  cannot,  as  a  general  rule, 
be  destroyed  or  acquired  by  adjacent  private  proprietors  by  adverse 
holding,  where  there  is  no  element  of  estoppel  which  could  bring 
the  ease  within  any  exception  thereto.     (Id.) 

6.  Action  to  Enjoin  Citt  Authoritixs  from  Interference  With 
Gate  —  Judgment  of  Nonsuit  —  Affirmance. — In  an  action  by 
plaintiffs  to  enjoin  the  city  trustees  and  superintendent  of  streets 
from  interference  with  plaintiffs'  gate  after  twenty-four  years'  user 
thereof,  it  is  held  that  a  judgment  of  nonsuit  was  properly  entered 
against  the  plaintiff,  and  that  such  judgment  should  be  affirmed. 
(Id.) 

See  Eminent  Domain,  15-21. 

STREET  ASSESSMENT. 

L  Action  to  Quiet  Thue — Peivatb  Lots  Projecting  into  Street — 
Street  Improvement — Cross-complaint  to  Foreclose  Lien — ^Fini>- 
ING — Error  in  Assessment. — In  an  action  against  street  con- 
tractors to  quiet  title  to  private  lots  projecting  ten  feet  into  a  street, 
and  where  defendants  sought  by  cross-complaint  to  foreclose  a 
street  assessment  thereon,  in  which  the  court  found  that  the  city  had 
no  right  to  such  strip  as  part  of  the  street,  where  it  cannot  be  said 
the  resolution  of  intention  to  improve  the  street  passing  said  lot  in- 
tended to  exercise  jurisdiction  over  private  property,  it  follows  that 
the  contractors  had  no  authority  to  construct  a  sidewalk  across  such 
strip,  and  that  the  superintendent  of  streets  should  not  have  ae- 
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eepted  the  wotk  u  completed,  nnee  the  sidewalk  wu  not  eonstraeted 
on  and  in  front  of  said  lots,  and  that  he  erred  in  so  doing,  and  also 
in  including  the  cost  of  constructing  the  sidewalk  crossing  the  same 
in  the  assessment.     (Oak  Hill  Water  Co.  y.  QiUette,  605.) 

2.  Ebbok  in  Assxssmbnt  not  Atoidino  Lixn. — None  of  the  acts  of 
the  contractors  or  of  the  superintendent  of  streets,  nor  may  errors 
on  his  part  in  accepting  the  work  as  complete,  and  including  im- 
proper cost  of  work  in  the  assessment,  can  render  the  assessment  and 
lien  thereof  Toid.     (Id.) 

8.  BiicxDT  BT  Appxai*  TO  CiTT  CouNCiL.~nnder  section  11  of  the 
street  improvement  act,  the  determination  and  acts  of  the  street 
superintendent  in  relation  to  such  errors  is  made  the  subject  of  an 
appeal  to  the  citj  council  bj  the  ownen  or  parties  interested,  upon 
the  hearing  of  which  the  citj  council  may  confirm,  amend,  set  aside, 
alter  or  correct  the  assessment  in  such  manner  as  shall  seem  just,  and 
may  instruct  the  street  superintendent  to  correct  the  warrant,  assess- 
ment and  diagram  to  conform  to  its  decision.     (Id.) 

4.  Failxtbx  of  PuLiNTiYr  TO  Appbui  to  Council — Pbbsumftion — Obt 
DXB  FOBXCLOSINO  LixN  AFFIRMED. — ^Where  the  plaintiff,  in  the  action 
to  quiet  titie  against  the  contractors,  failed  to  appeal  from  the  de- 
termination of  the  superintendent  of  streets,  as  to  the  completion  of 
the  work  and  from  the  erroneous  levy  of  the  assessment,  it  must  be 
presumed  that  if  he  had  done  so  the  city  council  would  have  ordered 
the  errors  corrected ;  and  the  order  of  the  court  foreclosing  the  lien 
asserted  by  the  contractors  in  their  cross-complaint  must  be  affirmed. 
(W.) 

6i,  FOBECLOSUBB — SUFFICIKNCT  OF  COMPLAINT — SPECIFICATIONS  IN  CON- 
TRACT NOT  Increasing  Contractor's  Liabhitt. — In  an  action  to 
foreclose  a  street  assessment,  specifications  in  the  contract  pleaded 
that  "the  contractor  will  be  required  to  observe  all  the  ordinances 
of  the  board  of  trustees  in  relation  to  the  obstruction  of  the  streets, 
keeping  open  passageways  and  protecting  the  same  where  they  are 
exposed  and  would  be  dangerous  to  public  travel,  and  he  will  be  held 
responsible  for  all  damages  the  city  may  have  to  pay  in  consequence 
of  his  failure  to  protect  the  public  from  injury,"  impose  no  addi- 
tional burdens  upon  the  contractor,  and  do  not  affect  the  sufficiency 
of  the  complaint  of  the  contractor  to  foreclose  the  assessment,  and 
a  demurrer  thereto  was  improperly  overruled.  (Schindler  t.  Young, 
18.) 

6.  Nature  of  Provision. — Such  provision,  while  having  no  proper 
place  in  the  specifications,  is  clearly  distinguishable  from  those 
which  have  been  held  invalid  in  increasing  the  burdens  of  the 
contractor.  It  does  not  contemplate  any  obligation  devolving  upon 
the  contractor  after  the  completion  and  acceptance  of  the  work; 
and  his  obligations  were  not  increased  by  requiring  him  to  take 
aoeasures  under   an  ordinance   applicable   to   all   persons   for   the 
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protection  of  the  public  from  dangers  Incident  to  exposed  and 
unprotected  obstructions  in  the  highways.  Nor  could  the  city 
be  liable  to  pay  damages  by  reason  of  a  defective  street,  nor  by 
the  contractor's  neglect  of  duty  in  that  respect,  nor  on  account  of 
his  negligence  in  failing  to  observe  the  ordinances.     (Id.) 

7.  Cost  of  Work  not  Increased  to  Detriment  or  Property  Owner. 
Such  being  the  nature  of  the  provision,  no  ground  exists  for  pre- 
suming that  by  reason  of  such  specifications,  the  cost  of  the  work 
was  increased  to  the  detriment  of  the  property  owner.     (Id.) 

8.  Street  Improvxmsnt — Degree  Forsolosino  Lien^Appeal— Ab- 
sence or  Evidence — ^Untenable  Objections  to  Description  in 
Resolution — ArriRMANcs. — ^Upon  appeal  from  a  decree  foreclosing 
the  lien  of  a  street  assessment  upon  plaintiff's  property  for  a  street 
improvement  under  the  Vrooman  act,  taken  without  a  bill  of  excep- 
tions or  the  evidence  in  any  form,  it  is  held  that  the  objections 
of  appellant  to  the  insufficiency  of  the  description  of  the  work  in 
the  resolution  of  intention  are  without  substantial  merit,  and  that 
the  judgment  must  be  affirmed.     (Bums  v.  Casey,  154.) 

9.  General  Bule  as  to  Special  Proceedings  in  Invitxjic  —  Strict 
Construction — Street  Proceedings — ^Practical  Absurdity  not 
Bequired. — Although,  as  a  general  rule,  special  proceedings  for  the 
assessment  and  taxation  of  property  for  special  purposes  are  in 
invitum,  and  must  be  strictly  followed,  yet  the  laws  authorizing 
assessments  for  street  improvements  and  other  improvements  nec- 
essary to  the  welfare  of  the  community  are  not  supposed  to  be  so 
strictly  construed  as  to  render  them  practically  nonsensical  and 
nugatory.     (Id.) 

10.  Substantial  Compliance  with  Street  Law — ^Proper  Notice. — A 
substantial  compliance  with  the  provisions  of  the  street  law  ought 
to  be  all  that  should  be  required,  where  property  owners  have  been 
given  such  notice,  in  form  required  by  law,  of  the  proposed  im- 
provement as  will  put  them  in  possession  of  fairly  accurate  knowl- 
edge of  the  character  and  extent  of  the  work  to  be  done,  and  of 
a  reasonable  approximation  of  the  detailed  and  total  cost  of  tha 
improvement.     (Id.) 

11.  Failure  to  Observe  Immaterial  Technical  Bequirements — ^As- 
sessment not  Invaudated. — In  such  case,  no  assessment  ought  to 
be  nullified,  and  the  contractor  forced  to  suffer  a  heavy  loss,  or 
perhaps  made  a  bankrupt,  merely  because  of  the  omission  of  the 
authorities  to  observe  some  immaterial  technical  requirements  of 
the  law  authorizing  the  work.     (Id.) 

12.  Foundation  roR  Curbs,  Gutters,  etc. — Specitications — ^"Tamping 
Earth" — Discretion  or  Superintendent — "Selected  Earth" — 
"Crushed  Bock." — A  specification  that  the  foundation  for  the  curbs, 
gutters  and  round  corners  shall  be  laid  by  "tamping  the  earth"  upon 
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wbieh  thej  are  to  rest  is  dear  and  definite;  bnt  a  discretion  In  the 
superintendent  of  streets  to  determine,  as  the  result  of  digging, 
wliether  "selected  earth  material"  or  "emshed  rock"  shall  be  nec- 
essary is  reasonable,  and  cannot  invalidate  the  assessment.     (Id.) 

13.  Absencb  or  Evidencx  upon  Appkai<— Ditfbrenci  in  Oost  kov 
Shown. — There  being  no  eridence  npon  appeal  as  to  the  difference 
in  the  cost  of  obtaining  "selected  earth  material"  and  "crushed  rock," 
and  SQch  difference  being  a  question  of  fact  according  to  the  eir- 
cnmstanees  under  which  either  is  obtainable,  there  is  no  basis  upon 
which  the  judgment  can  be  reversed  on  account  of  the  discretion 
vested  in  the  street  superintendent.     (Id.) 

li.  QussTiON  NOT  Prxdetkbionabls  bt  Citt  Ooungil. — The  question 
whether  the  earth  in  which  the  foundations  of  the  gutters,  curbs  and 
round  comers  are  to  be  laid  was  naturallj  of  sufficient  compactness 
and  strength  to  be  suitable  for  that  purpose,  or  whether  "selected 
earth  material"  or  "crushed  rock"  would  be  required,  could  not  be 
determined  bj  an  inspection  of  the  surface,  and  was  not  there- 
fore subject  to  predetermination  bj  the  citj  counseL     (Id.) 

15.  Evkn  Sukfags  or  Street— XTsx  or  "Suitable^  Eakth  Material. — 
A  specification  requiring  the  contractor  to  bring  the  surface  of  the 
street  to  a  smooth  and  even  grade  bj  the  use  of  "suitable"  earth 
material  is  not  subject  to  just  criticism  by  the  use  of  the  word 
"suitable."  If  that  word  were  omitted,  it  would  be  implied  in  the 
obligation  imposed  upon  the  contractor,  and  it  is  not  made  less 
certain  by  inserting  that  word.     (Id.) 

16.  Al/TERNATIVBS       IN       MACADAM      AND      CONCRETE — ^MATERIALS      FOR 

Ceubhxd  Bock — Question  or  Fact — DirrEEENCS  in  Cost. — There 
being  nothing  in  the  record  to  show  any  difference  in  the  cost 
between  the  materials  of  cobbles,  trap  and  basalt,  out  of  which  the 
macadam  and  concrete  may  be  constructed,  this  court  cannot  take 
judicial  notice  of  any  difference  in  the  cost  of  such  materials,  the 
only  difference  being  a  question  of  fact  as  to  which  might  be  more 
readily  accessible  or  procurable  than  the  others  in  sufficient  quantity 
to  do  the  work.     (Id.) 

17.  Location  or  Concrete  Catch-basin — ^Determination  bt  Citt 
Surveyor — Cost  not  Ajtected. — The  fact  that  the  location  of  a 
concrete  catch-basin  to  be  constructed  by  the  contractor  was  to  be 
determined  by  the  city  surveyor  is  not  material,  where  the  construc- 
tion of  the  catch-basin  is  minutely  described,  and  it  does  not  ap- 
pear that  its  location  at  any  particular  point  would  increase  or 
diminish  the  cost  of  its  construction.     (Id.) 

18.  Lines  and  Locations  or  Curbs  and  Gutters  not  Spbcitied — Mat- 
ter or  Common  Knowledge. — The  fact  that  the  lines  and  loca- 
tions of  the  curbs  and  gutters  are  not  specified  does  not  render 
them   uncertain.     It   is   matter   of   common   knowledge   that   curbs 
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miut  be  placed  at  one  of  the  edges  of  a  ttree^  tad  fhat  tliej 
fonn  tlie  inner  side  of  a  gutter.     (Id.) 

19.  DiSCBBnON    OF   CONTBAOTOB   AS   TO   MSTHOD   OV   MiZIKO    CKMXNT-^ 

U8X  or  Hand  ob  Machinx. — ^Where  the  standard  of  concrete  is 
the  same,  the  discretion  given  to  the  contractor  to  construct  it  bj 
hand  or  bj  machine  simply^  gives  him  discretion  as  to  the  method 
of  lajing  the  concrete  of  that  standard.     (Id.) 

SO.  Inyaijd  Powxb  Gonvebbid  ttpon  Gitt  Sttxvetob— Powkb  or  Ad- 
JXTDIOATION  Unezebcisxd  OB  Attemftxd. — Th«  judicial  power 
conferred  upon  the  eit;f  surreyor  to  make  a  final  adjudication  of 
anj  misunderstanding  or  dispute  as  to  the  interpretation  of  the 
oontraet  is  invalid  and  void;  but  it  is  harmless  where  there  was 
no  attempt  at  the  exercise  of  such  power  and  ne  oecasion  arose 
calling  for  its  exercise.     (Id.) 

£1.  Vauditt  or  Discbxtion  Conrbbkd. — ^The  validity  or  invalidity 
of  power  or  discretion  conferred  upon  the  county  survejor  or  the 
superintendent  of  pubUe  streets  depends  upon  its  nature.  The 
giving  of  discretion  to  some  person  as  to  matters  of  detail  ia 
eonstmction  is  inevitable  in  everj  street  improvement^  if  no  power 
is  improperlj  delegated.     (Id.^ 

See  Bemainder,  14,  15,  29. 
8UMM0N&    Bee  Corporations^  17-21;  Speeiile  Performanee,  8,  4. 
SX7PEBI0B  OOUBT.    See  Dentists,  1-8;  Elections,  1;  Justice's  Court 


TAXATION. 

1.  CiTT  Taxis — Citt  OBDmANcn  Aithiobized  bt  Genebal  Law^> 
Assessment  and  Collection — Sales  to  State. — ^Where  bj  the 
general  law  of  1895  (Stats.  1895,  p.  213),  anj  city  or  munici- 
pal corporation^  not  of  the  first  dassi  was  authorized,  hj  ordinance^ 
to  provide  for  the  assessment  and  collection  of  its  eitj  taxes  by 
the  same  methods  employed  hj  countj  officers,  and  bj  ordinance  of 
the  city  of  San  Jose,  it  was  so  provided,  all  of  its  city  taxes  must 
thereafter  be  assessed  and  coUected  bj  the  ordinary  machinery  em« 
ployed  for  the  assessment  and  collection  of  state  and  county  taxes, 
including  sales  to  the  state,  in  case  of  delinquency  for  the  city 
tax,  as  well  as  for  the  state  and  county  taxes,  and  the  passage  of 
title  to  the  state,  in  case  of  nonredemption  thereof.  (Griggs  ▼• 
Eartzoke,  429.) 

8.  Deed  to  State— <2uietino  Tftl*— Cross-ooicplaint  to  Envobgb 
Tax  Title  —  Nonansweb — Admission  or  Lett  or  Citt  Tax. — 
Where  a  deed  had  passed  to  the  state  for  city,  eonnty,  and  stats 
taxes,  and  the  complaint  was  so  framed  as  to  cover  the  elements  of 
WM  actioa  of  ejectment  and  to  quiet  titie,  Bad  the  defendant  set 
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up  a  tax  title  acquired  from  the  itate  hy  waj  of  eroee-eoDi- 
plaint  under  a  deed  for  eitj,  countj  and  itate  taxes,  to  which  no 
answer  was  filed ,  it  cannot  be  objected  bj  plaintiff  that  no  dtj 
tax  was  levied  for  the  jear  for  which  the  sale  waa  made,  that  fact 
alleged  in  the  cross-complaint  being  admitted  bj  failure  to  denj 
the  same.     (Id.) 

3  Effect  or  Recital  in  Dud  to  Statv — ^Pbimi.  Faois  Evidbncb. — 
Where  the  deed  to  the  state  recited  that  a  levy  had  been  made  for 
the  citj  taxes,  such  recital,  under  the  provisions  of  section  3186  of 
the  Political  Code,  is  prima  facie  evidence  of  its  truth.     (Id.) 

i.  Deed  from  Tax  Collegtob  to  State's  GftANTBX.— -Held,  that  the 
deed  of  the  state's  title  to  the  defendant  bj  the  tax  collector  was 
executed  in  the  usual  form,  and  that  it  was  sufficient  in  form  to 
divest  the  state's  title  and  pass  it  to  the  grantee.     (Id.) 

5.  Becitals  BEQuntED— Immaterial  Discbepangt. — Neither  the  total 
tax  nor  the  amounts  which  go  to  make  it  up  were  required  to  be  re- 
cited in  the  tax  deed.  It  is  the  amount  of  the  assessment  which 
must  be  recited,  both  in  the  certificate  of  sale  and  tax  deed,  and  it 
ifl  sufficient  that  this  is  the  same  in  both  documents.  A  variance 
of  a  few  cents  in  the  recital  of  the  tax  levied  for  county  purposes, 
between  the  certificate  and  the  deed,  is  immateriaL     (Id.) 

6.  Notice  of  Sale  bt  State — Incorrect  Computation  of  Interest — 
Failube  or  Bedbmption — Sale  not  Void. — The  mere  fact  that 
there  was  a  mistaken  computation  of  interest  in  the  notice  of  sale 
by  the  state  would  not  render  the  sale  by  the  state  void  under  the 
present  law,  under  which  the  property  belonged  to  the  state,  and 
it  might  sell  it  for  a  sum  in  excess  of  the  amount  of  the  tax,  where 
the  plaintiff  failed  to  redeem  and  tender  the  amount  due  before 
the  sale.     (Id.) 

Bee  Criminal  Law,  10;  FroteetioB  Districti  9;  Quieting  Title,  l,  5. 
TBUST.    See  Bemainder,  32. 
UNDUE  INFLUENCE.    See  Deed,  6-ie. 
VACCINATION.    See  Schools,  1--6. 

VENDOB  AND  VENDEE. 

1.  Option  to  Pubohasx  Mine — Acokptanck— Pabt  Patvent— Deed  nr 
Escrow — Cessation  of  Option — Enfoboeablb  Contbact. — ^Under 
an  option  to  purchase  a  mine  upon  speeified  terms,  permitting  the 
holders  thereby  to  prospect  the  mine  for  the  vendor's  benefit  during 
the  option,  upon  the  acceptance  of  the  terms  of  purchase  specified  and 
payment  of  part  of  the  purchase  money,  and  procuring  the  deposit 
of  a  deed  in  escrow  to  be  delivered  upon  full  payment,  and  the 
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taking  of  full  posaeenon  under  the  eontract  for  the  sole  benefit  of 
the  purehasen,  all  option  has  fullj  eeased,  and  there  is  no  eon- 
tinuing  option  as  to  deferred  payments;  but  the  vendor  maj  enforce 
the  residue  of  the  purchase  price,  and  upon  full  enforcement  and 
payment  thereof,  the  purchasers  are  entitled  to  the  deliyeiy  of  the 
deed  placed  in  escrow.     (Beed  t.  Hiekey,  186.) 

t.  EZXCUTION   OV   Ck)NTBAGT    ST  VlNDOa   AL0K»— PUftOHAfllBS    BoUND 

BT  Acts  or  Aoobptancx. — It  does  not  follow  because  the  plaintiff,  as 
Tender  alone,  executed  the  contract  that  it  is  not  binding  upon  the 
defendants  as  purchasers.  The  contract  being  an  agreement  to  sell 
upon  the  exercise  of  the  option  to  purchase,  the  acts  of  defendants 
in  making  payments  and  taking  full  possession  under  the  contract 
constituted  a  sufficient  acceptance  of  its  terms,  and  defendants  be- 
came bound  by  it.  The  further  signing  of  a  supplemental  agree- 
ment by  an  agent  for  the  defendants  evidenced  a  further  acceptance 
of  the  contract  by  the  defendants.     (Id.) 

8.  MuTUALTFT  ow  BxiiXDT  NOT  BxQUiBXD. — ^Mutuality  of  eontraet  does 
not  require  that  there  should  be  mutuality  of  remedies  under  it. 
Defendants  could  not  by  their  depriving  themselves  by  this  breach 
of  contract  of  the  right  to  enforce  a  ^ecific  performance  thereof 
deprive  plaintiff,  who  had  not  broken  the  contract,  of  his  right  to 
enforce  payment  of  the  purchase  money  in  full.     (Id.) 

4.  BxMEDT  TO  Bepossxss  Mikx  NOT  EzCLUBivx. — The  plaintiff  was 
not  confined  to  his  remedy  of  repossessing  the  mine,  upon  defendants' 
breach,  and  after  defendants  have  extracted  a  large  quantity  of 
gold  from  it  to  its  possible  exhaustion.     (Id.) 

5.  Contract  to  Sell  Land — Usx  or  Wokd  "Sold" — ^Dsposit — ^Possxs- 

8I0N    or    PuitGHASKB — DEED      IN      ESCBOW — NONPAYMENT — ^AOBEBD 

Cancellation. — The  use  of  the  word  "sold"  in  a  contract  for  the 
purchase  and  sale  of  real  estate  does  not  conclusively  show  a  present 
conveyance;  and  where  the  purchaser  merely  made  a  deposit  of 
money  with  an  agreement  to  pay  the  residue  of  the  price,  and  was 
allowed  to  take  possession,  and  a  deed  was  placed  in  escrow,  to 
be  delivered  only  when  the  full  price  was  paid,  which  the  purchaser 
failed  to  pay,  and  the  whole  transaction  was  canceled  by  mutual 
agreement,  and  the  deed  returned  to  the  vendor,  and  the  deposit 
to  the  purchaser,  the  contract,  together  with  the  conduct  of  the 
parties,  can  be  construed  only  as  an  agreement  of  sale,  and  not  a 
conveyance,  and  the  title  never  passed  to  the  purchaser.  (Estate  of 
Goetz,  198.) 

6.  Title  Under  Will  or  Deceased  Vendor — Contract  or  Sale  not 
AN  Equitable  Conversion — Cancellation  DuRiNe  Lite  or  Ven- 
dor.— The  contract  of  sale  cannot  be  deemed  an  equitable  conver- 
sion of  the  land  sold  into  money,  so  that  the  title  thereto  cannot 
pass  under  the  will  of  the  deceased  vendor,  where  the  eanceUation 
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of  the  contract  waa  f ullj  effected  bj  agreement  of  the  parties 
thereto  during  the  life  of  the  vendor.     (Id.) 

7.  Equitable  Gonvzbsion  Fbmcludkd  bt  Civil  Oodb — Effect  of 
Will, — ^Bsmedobs  of  Pubohaseb. — ^The  doctrine  of  equitable  eon- 
vereion  la  precluded  bj  the  terms  of  section  1301  of  the  Civil 
Code,  providing  that  "an  agreement  made  bj  a  testator  for  the  sale 
or  transfer  of  propertj  disposed  of  bj  a  will  previously  made,  does 
not  revoke  such  disposal;  but  the  propertj  passes  bj  the  will, 
subject  to  the  same  remedies  on  the  testator's  agreement  for  a 
specific  performance  or  otherwise,  against  the  devisees  or  legatees, 
as  might  be  had  against  the  testator's  successors  if  the  same  had 
passed  bj  succession."     (Id.) 

See  Speciile  Performance;  Statute  of  Frauds. 

VENDOB'S  lien.    See  Speciiie  Performance^  7. 

WATEB  AND  WATEB  BIGHTS. 
L  Wateb  Bights — Interfebbnce  With  Ditoh — Mambatobt  Injumo- 

TION — PBESCBIFTiyB  TiTLB  OF  PLAINTIFFS — SUFPQBT  OF  FINDING  AND 

Judgment. — In  an  action  bj  plaintiffs  to  obtain  a  mandatoiy  in- 
junction requiring  defendants  to  remove  all  obstructions  to  the  flow 
of  sixty  cubic  inches  of  water  per  second  of  the  waters  of  a 
stream  in  controversy  into  the  ditch  of  the  plaintiffs  for  use  on 
their  lands,  it  is  held,  upon  a  review  of  the  evidence,  that  it  sup- 
ports a  finding  that  plaintiffs  and  their  predecessors  had  acquired 
a  prescriptive  title  to  that  quantity  of  water  as  against  the  de 
fendants,  by  adverse  user  for  the  requisite  period,  and  that  such 
finding  is  pivotal  to  the  judgment  awarding  the  relief  sought, 
which  cannot  be  disturbed.  (Evans  Ditch  Co.  t.  Lakeside  Ditch 
Co.,  119.) 

2.  Effect  of  Stipulation  as  to  Plaintiffs'  Long  Usee — Pboof  of 
Adverse  Useb. — A  stipulation  made  for  the  purpose  of  trial,  the 
language  of  which  is  unmistakable  as  to  the  use  by  plaintiffs  and 
their  predecessors  of  the  quantity  of  water  claimed  for  twenty 
years,  leaves  only  the  proof  that  such  stipulated  user  was  adverse, 
under  a  claim  of  right,  and  hostile  to  the  interests  of  the  defend- 
ants. Held,  that  the  evidence  warrants  the  rational  inference  that 
such  stipulated  user  was  open,  notorious,  and  under  a  claim  of 
right,  and  therefore  adverse.     (Id.) 

8.  Acquiescence  of  Defendants. — ^The  eourt  below  from  this  long- 
continued  use  might  have  presumed  the  knowledge  and  acquiescence 
of  defendants;  but  it  had  also  the  direct  statements  of  witnesses 
clearly  revealing  such  knowledge  and  acquiescence.     (Id.) 

4.  Questions  of  Fact  —  Adverse  Usee  —  Implied  License.  —  The 
questions  whether  or  not  the  user  was  advene    or  was  with  the 
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implied  license  of  the  defenduitB  were  qnestionfl  of  faet  to  be  de- 
tennined  by  the  eonrt  in  the  light  of  the  lurrounding  eireom- 
etanees.     (Id.) 

5.  Means  or  Divebsion  Imhatebial  —  Astitigul  and  Natukal 
Channxl. — The  result  u  to  adverse  user  is  not  affected  hj  the 
eireninstanee  that  the  diversion  was  bj  means  both  of  an  artiflcial 
and  a  natural  channel,  such  as  bj  a  ditch  and  slough  used  hj  plain- 
tiffs in  the  present  case  to  divert  the  water  to  use  on  their  land; 
and  an  appropriation  so  made  will  be  as  effectual  as  if  it  was 
carried  through  a  ditch  or  pipe  made  for  that  purpose  and  no 
other.     (Id.) 

6.  Abskncb  or  Distinction  as  to  Pbsscbiptivx  Bight  ob  Appbofbia- 
TION. — So  far  as  respects  the  use  both  of  an  artificial  and  natural 
channel,  there  is  no  difference  between  the  appropriation  of  water 
under  a  claim  of  right  and  for  the  requisite  time  to  ripen  into  a 
title  bj  prescription,  and  the  case  of  an  appropriation  speciflcallj 
provided  for  in  sections  4115-4122  of  the  Civil  Code.     (Id.) 

7.  UsB  or  Wateb  roB  Bxnefit  or  PukiNTirrs — SurnciBNor  or  Evi- 
DXNCX. — Held,  that  the  court  was  entirely  justified  in  concluding 
from  the  evidence  that  the  diversion  of  the  water  and  its  use  was 
for  the  benefit  of  the  plaintiffs;  and  that  thej  being  in  possession 
when  the  defendants  obstructed  the  fiow  of  the  water  are  pre- 
sumed to  be  the  owners  thereof  in  the  absence  of  a  showing  bj 
defendants  to  the  contrary,  and  that  the  water  right  followed  the 
ownership  of  the  ditch  in  the  plaintiffs.     (Id.) 

8.  EviDXNOB  or  Pbiob  Appbopbiation — Low  Wateb  in  Stream. — ^Evi- 
denee  showing  that  when  the  water  was  low  in  the  stream  diverted 
at  the  point  of  diversion  of  plaintiffs,  it  would  not  reach  the 
ditch  of  defendants  bj  seepage  or  otherwise,  and  could  not  be 
used  by  them,  would  establish  that  the  plaintiffs  were  prior  ap- 
propriators,  and  that  the  defendants  were  trespassers  in  interfer- 
ing {herewith.     (Id.) 

9.  Evidence  as  to  Amount  or  Wateb  Appbopbiated  —  Admission 
Without  Objection. — Where  evidence  as  to  the  amount  of  water 
appropriated  was  admitted  without  objection,  it  cannot  be  said  that 
the  trial  court  was  not  justified  in  acting  upon  it.  The  estimate 
of  such  amount  by  a  hydraulic  engineer  seems  the  best  available,  in 
the  absence  of  contrary  evidence.     (Id.) 

10.  QuALincATiON  or  Expert  Witness  as  Measubeb  or  Wateb — ^Dis- 
CBETiON  or  CoxTRT. — In  determining  the  qualification  of  an  expert 
witness  as  a  measurer  of  water,  the  trial  court  has  quite  a  wide  dis- 
cretion, and  it  cannot  be  said  that  it  was  abused  in  determining 
that  he  was  not  qualified  and  in  striking  out  an  answer  made  by 
such  witness,  which  would  not  assist  the  court  in  determining  the 
quantity  of  water  to  which  respondents  were  entitled.     (Id.) 
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11.  Btidknoi  or  Glauc  or  Bioht  vt  Pl^intuvs.— ETidenee  waa  ad- 
miadbla  to  ahoWy  in  aid  of  plaintilTa  preaeriptive  title,  dedarationa 
mada  bj  them  aasertiiig  thdr  claim  of  right  to  uae  the  water.     (Id.) 

12.  Absxnok  or  PBXJT7DICIAL  BuLiNos. — ^It  ia  held  that  the  court  made 
no  prejudicial  rulings  upon  eridenea  ealHng  for  a  reversal  of  the 
ease.     (Id.) 

See  Eminent  Domain,  27-87. 

WILLS. 

L  Pbobiti  or  Dbstbotxd  WtUr— Finding  as  to  Paoor  or  Contsnts 
Unsuppobtkd. — ^Where  a  will  deatrojed  in  the  great  conflagration 
in  San  Franciaco  was  admitted  to  probate  under  section  1339  of 
the  Code  of  GiTil  Procedure,  the  neceesaiy  finding  that  the  eon- 
tenta  of  the  will  were  proved  bj  two  credible  witnesses  waa  un- 
supported, where  the  onlj  credible  witness  was  one  who  drew  the 
will  and  knew  its  contents,  and  was  qualified  to  prove  them  hj 
parol,  and  the  onlj  other  witness  to  its  contents  was  that  of  one 
who  had  never  seen  or  read  the  will,  but  had  merely  heard  it  or  a 
cop7  of  it  read  to  her  hj  the  one  who  drew  the  wilL  (Eatate  of 
Ouinasso,  518.) 

8.  Construction  or  Statutb  —  Intention  or  Lsoislatubs.  —  The 
legislature  intended  when  it  enacted  the  requirement  that  two  credi- 
ble witnesses  must  be  produced  to  prove  the  contents  of  a  de- 
strojed  will,  that  each  of  them  must  give  primary  evidence,  or 
evidence  from  personal  knowledge  aa  to  the  contents  of  the  will, 
and  it  never  contemplated  that  one  of  such  witnesses  might  in  ef- 
fect multiply  himself  into  any  number  of  witnesses  by  reading  a 
will,  or  stating  its  contents  to  other  persons.     (Id.) 

3.  Contents  or  WaiTiNe  not  Provable  bt  Hkarer, — The  contents 
of  a  writing  cannot  be  proved  by  the  testimony  of  a  person  who 
heard  the  writing  read.     (Id.) 

i.  ErnsoT  or  Stipulation  upon  Appeal — Dub  Execution  or  Will 
— ^Waiver  or  Finding — Paoor  or  Conte^s  not  Involved. — ^A  stip- 
ulation upon  appeal  that  "the  will  of  aaid  deceased  waa  proved  to 
have  been  duly  executed  by  him  before  two  attesting  witnesses,** 
and  waiving  the  assignment  of  insufficiency  of  the  evidence  to 
prove  the  same,  has  no  bearing  upon  the  aasignment  of  insuffi- 
ciency of  the  evidence  to  sustain  the  finding  aa  to  proof  of  the 
contents  of  the  will.  Proof  of  the  provisions  of  a  destroyed  will 
ia  quite  a  different  matter  from  proof  of  ita  due  ezeoutlon  before 
two  attesting  witnesses.     (Id.) 

5.  Construction  —  Monet  Legacies  —  Exclusion  or  SPEono  Dev- 
isees AND  Legatees — ^Pao  Rata  Share  in  Surplus  Monet. — ^Under 
a  will  distributing  $180,000  in  money  legacies,  and  expressly  ex- 
cluding any  share  therein  by  apeeifio  devisees  and  legatees  of  all 


WiLUl.  959 

WILLS  (Continued). 

the  teetator'e  land,  pietnxee,  Jewelry  and  fondtnre,  deelaring  that 
he  made  "no  money  bequesti"  to  them^  as  the  real  estate  "so 
bequeathed  to  them  in  equal  shares  ia  ample  and  suifieient";  but 
in  a  final  bequest  of  anj  possible  "surplus  money  that  may  be 
left,  the  will  states  that  it"  shall  be  divided  equally  among  "the 
legatees  herein  mentionedi  share  and  share  alike/'  the  speeifle 
devisees  and  legatees  are  entitled  to  share  pro  rata  in  sueh  surplus. 
(Estate  of  Goets,  266.) 

6.  Intention  or  Tistatoe  Bbavtino  Own  Wiu.— >X7ntiohnigal 
TBuca — ^PossiBLB  BKDuonoN  or  Lbgaoixb — STntPLUS  Unantioi- 
FATED— GU)8iR  T1B8. — Where  the  testator  was  of  foreign  birth  with 
limited  knowledge  of  technical  terms  in  English,  and  drew  his  own 
will,  it  seems  evident  from  its  terms  that  he  thought  the  bequests 
of  $180,000  might  more  than  exhaust  his  money,  since  he  provided 
for  a  reduction  of  legacies  if  the  money  was  found  insufficient,  and 
did  not  anticipate  a  surplus  which  he  provided  for  out  of  abundance 
of  caution,  using  the  words  "if  there  should  be  some  surplus  of 
money"  it  shall  be  divided  as  expressed,  and  since  those  to  whom 
the  land  and  all  equipments  were  bequeathed  were  in  closer  ties 
to  him  than  the  money  legatees,  it  seems  evident  from  all  the 
language  used  that  it  was  merely  his  intention  to  exclude  them 
from  a  share  in  the  specified  money  legacies,  and  not  from  a  share 
in  any  part  of  the  surplus.     (Id.) 

7.  INTERPBETATION    OT    BXPXATED    WOBDS    IN    WiLL. — ^Words    OCCUrring 

more  than  once  in  a  will  are  presumed  to  be  used  in  the  same 
sense;  and  the  allusion  to  "money  bequests"  in  the  clause  limiting 
the  bequests  of  land  are  evidently  used  in  the  same  sense  aa  that 
of  the  preceding  "money  bequests"  referred  to.     (Id.) 

8.  DoDBTFuii  Intention  to  Qualdtt  Rbbiduabt  Clause — Cuae  and 
DiSTiNor  Bequest  or  Surplus — Code  Pbovision. — ^It  being  at 
least  doubtful  whether  the  testator  intended  by  the  qualification 
of  the  land  bequest  to  Umit  or  affect  the  residuary  clause  disposing 
specifically  of  any  possible  surplus,  it  is  sufficient  to  sustain  the 
specific  residuary  clause  that  section  1322  of  the  CSvil  Code  pro- 
vides that  "a  clear  and  distinct  devise  or  bequest  cannot  be  affected 
by  any  reasons  assigned  therefor,  or  by  any  other  words  not 
equally  clear  and  distinct,  or  by  inference  or  argument  from  other 
parts  of  the  will  or  by  an  inaccurate  recital  of  or  reference  to  its 
contents  in  another  part  of  the  will."     (Id.) 

9.  Construction  and  Effect  —  Lapsed  Lbgaot  —  Past  or  Besidub 
— Statute  or  Descent  Inapplicable. — Where  it  satisfactorily  ap« 
pears  from  the  terms  of  a  will  that  the  testator  intended  that  in 
case  of  legatees  who  should  die  prior  to  his  death  the  legacies 
bequeathed  to  them  should  lapse  and  become  part  of  the  residue 
of  his  estate,  the  terms  of  the  will  must  control  in  that  re- 
specty  and  the  provision  of  section  1310  of  the  Civil  Code,  that 
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when  a  devisee  or  legatee  who  !a  a  relation  of  fhe  testator  die* 
before  hia  death,  leaving  lineal  descendants,  snch  descendants  shall 
take  the  same  share  which  would  have  passed  to  the  devisee  or 
legatee  had  he  survived  the  testator,  is  inapplicable,  in  snch  case. 
(Estate  of  Goetz,  292.) 

10.  Intention  or  Testator — TJntechnical  Terms  Employed  in  Sslv- 
DBAWN  Will. — It  b  sufficient  that  the  intention  of  the  testator  as 
to  the  disposition  of  lapsed  legacies  can  be  readilj  ascertained,  not^ 
withstanding  the  use  of  inartificial  terms  in  expressing  his  inten- 
tion in  a  will  drawn  by  the  testator  himself,  who  is  a  foreigner  bj 
birth,  unable  to  express  himself  with  technical  accnracj.  In  order 
to  learn  his  intention,  the  whole  will  may  be  examined,  and  words 
maj  be  interpolated  or  transposed,  and  the  use  of  technical  words 
incorrectlj  will  be  taken  as  if  correctlj  used.     (Id.) 

11.  Use  of  Words  "Devise"  and  "Bequeath" — Misuse  of  Words. — 
The  words  "devise,"  "bequeath"  and  corresponding  terms  are  fre- 
quently employed  interchangeably,  especially  by  testators  who  are 
not  lawyers  and  who  draw  their  own  wills.  Some  words  are  so 
frequently  misused  by  testators  that  very  little  argument  is  needed 
to  move  the  court  to  reject  them  and  substitute  others  in  their 
place.  The  will  in  question  uses  the  words  "legacy  or  bequest"  to 
include  a  devise,  and  the  word  "devise"  to  include  a  "legacy,"  and 
the  word  "devise"  with  sense  of  "devisee."     (Id.) 

18.  Correction  of  Inaccurate  Contingent  Clause  as  to  Lapsed 
Legacies. — A  clause  in  the  will  reading:  "And  devise  so  bequeathed 
by  me  should  die  prior  to  my  death  the  legacies  to  them  mentioned 
in  this  will  shall  lapse,  and  such  legacies  shall  form  part  of  my 
residuriog  estate,"  evidently  refers  to  a  contingent  event,  and  the 
word  "If"  should  be  inserted  at  the  beginning  of  the  clause,  and 
the  words  "and  devise,"  changed  to  "any  devisee."  In  view  of  the 
law  applicable  to  lapsed  legacies,  and  the  whole  language  of  the 
will,  the  testator  evidently  intended  that  legacies  lapsing  by  the 
prior  death  of  legatees  should  include  all  legacies  mentioned  in  the 
will.     (Id.) 

•13.  Code  Provision  as  to  Construction  of  Will — "Clear  and  Dis- 
tinct Bequest" — Inapplicabilptt  to  Children  not  Referred  to. 
Section  1322  of  the  Civil  Code  provides  a  rule  applicable  only  to 
the  construction  of  a  will,  where  a  clear  and  distinct  devise  or  be- 
quest is  sought  to  be  affected  by  a  provision  of  the  will  not  equally 
clear  and  distinct;  and  that  section  can  have  no  application  to 
children  of  a  deceased  legatee  whose  legacy  has  lapsed  as  provided 
in  the  will,  and  has  become  part  of  the  residue  of  the  estate,  if 
such  children  are  in  no  wise  referred  to  or  provided  for  ai^  bene- 
ficiaries under  the  will.  That  section  does  not  provide  that  whcD 
one  may  be  entitled  to  a  legacy  by  force  of  the  statute,  any  in- 
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tention  of  the  testator  to  prevent  the  operation  of  the  statute  must 
be  as  clear  and  distinct  as  the  statute  itself.     (Id.) 

li.  Btatuti  or  Descent  in  Cases  or  Lapsed  Legacies  No  Part  or 
Will — ^Applicability. — The  statute  of  descent  in  cases  of  lapsed 
legacies,  embodied  in  section  1310  of  the  Civil  Code,  is  no  part  of 
the  will  itself,  and  cannot  be  affected  by  section  1322  of  the  Civil 
Code.  The  statute  of  descent  can  only  apply  where  there  is  no  in- 
tention to  the  contrary  expressed  by  the  testator  in  his  will.     (Id.) 

15.  Partial  Distribution  Under  Will  Properly  Refused. — A  peti- 
tion for  partial  distribution  under  the  will  in  behalf  of  children  of 
a  deceased  legatee,  whose  legacy  has  lapsed  and  become  part  of  the 
residue  of  the  estate,  under  the  terms  nf  the  will,  was  properly  re- 
fused, and  the  order  refusing  it  must  be  affirmed  upon  appeal. 
(W.) 

16.  Contest  or  Probate  —  Mental  Unsoundness  or  Testatort^ 
Insane  Delusion  as  to  Facts  Bespecting  Children. — If  a  tes' 
tator,  against  all  evidence  and  probability,  believed  supposed  facts 
respecting  his  children,  which  had  no  existence  except  in  his  per- 
verted imagination,  and  conducted  himself,  however  logically,  upon 
tho  assumption  of  their  existence,  he  is,  so  far  as  such  facts  are 
concerned,  under  an  insane  delusion;  and  if  he  was  the  victim  of 
such  a  delusion  when  he  executed  his  will  cutting  off  his  children 
with  one  dollar  each,  and  if  the  provisions  of  the  will  were  caused 
by  such  delusion,  the  instrument  is  not  his  will,  and  its  probate 
may  be  contested  by  such  children  for  the  mental  unsoundness  of 
the  testator.     (Estate  of  Biordan,  313.) 

17.  Insane  Delusion  not  Proved  —  Verdict  or  Unsound  Mind 
Against  Evidence. — ^Where  no  witnesses  other  than  the  interested 
children  assailed  the  testamentary  capacity  of  their  father,  and 
twenty  disinterested  witnesses  intimately  acquainted  with  him  tes- 
tified to  his  mental  soundness,  and  the  evidence  of  the  children 
was  mainly  addressed  to  his  harsh  and  cruel  treatment  of  them 
and  of  their  mother  prior  to  her  divorce  from  him  twenty-two 
years  before  his  death,  wherein  he  settled  upon  her  the  greater 
portion  of  his  property,  and  the  children  sided  with  their  mother, 
and  for  many  years  prior  to  their  father's  death  had  no  relations 
with  him  and  avoided  and  refused  to  speak  to  him,  and  there  is 
no  evidence  tending  to  show  an  insane  delusion  respecting  them, 
and  it  was  proved  that  his  will  was  his  voluntary  and  intelligent 
act,  a  verdict  that  he  was  of  unsound  mind  when  it  was  executed 
is  against  the  evidence.     (Id.) 

18.  Bad  Temper  No  Proop  or  Insane  Delusion. — A  person  may  have 
a  bad  temper,  and  under  its  influence  may  say  and  do  wrong  and 
nnnatural  things,  and  still  not  be  laboring  under  an  insane  delusion 
as  to  the  objects  of  his  hostility.     (Id.) 

IB  OaL  App.- 
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19.  PBKJUDICIS,    AmTIPATHIBS    AHB    DX8LIKS8    NOT    BiSnOTINO    TKBTAp 

lONTABT  PowzB. — Prejudices,  antipathies,  and  dislikes,  however 
ill-f onnded  or  however  sttongij  entertained,  cannot  be  classed  as 
an  insane  delusion.  People  may  hate  their  relations  for  bad  reasons, 
and  yet  not  be  deprived  of  testamentary  power.     (Id.) 

SO.  Beuit  Against  Childrbn  not  Without  Bsason. — ^Whatever  be- 
lief or  opinion  the  testator  entertained  toward  his  children  when 
the  will  was  made,  the  record  does  not  show  there  was  no  reason 
therefor,  or  that  he  adhered  to  it  against  all  evidence  and  argu- 
ment. If  the  deceased  had,  after  the  divorce  was  granted  to  the 
wife,  who  obtained  the  largest  part  of  the  property,  made  a  will 
disinheriting  the  children  who  sided  with  their  mother,  as  to  the 
residue  of  his  property,  it  could  not  be  said  to  be  without  reason, 
and  in  view  of  their  subsequent  course  of  conduct,  his  last  will, 
so  far  from  being  the  result  of  insanity,  was  a  very  natural  thing 
to  do.     (Id.) 

21.  Bkust  not  Unohangzablk  roB  Pbopib  Bxason. — ^It  does  not  ap- 
pear that  he  could  not  have  been  reasoned  out  of  his  belief,  upon 
a  changed  course  of  conduct  of  his  children.  Where  the  testator's 
belief  is  not  so  fixed  that  he  could  be  reasoned  out  of  it^  it  will  not 
be  held  to  be  a  delusion.     (Id.) 

22.  BssmsNGi  With  Nephxw  —  Absence  or  Undue  Invluencb. — 
Where,  for  many  years,  the  testator  had  resided  with  a  nephew, 
and  had,  without  suggestion,  showed  a  strong  disposition  to  leav« 
the  bulk  of  his  estate  to  his  nephew  and  his  son,  and  his  last  will 
was  made  six  years  before  his  death,  and  when  he  was  in  robust 
health,  and  was  made  without  suggestion  from  anyone,  as  his 
voluntary  act,  free  from  any  suspicious  circumstances,  and  the 
persons  named  were  the  natural  objects  of  his  bounty,  a  verdict 
that  the  will  was  procured  by  the  undue  influenea  of  the  nephew 
is  against  the  evidence.     (Id.) 

WBIT  OF  BEVIEW.    See  Oertiorad. 
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